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THB     QUEEN,    on    the   jprose* 


Uon    of 

STEEL. 


HABORAYES, 


V. 


PraeUce — Appeal  in  Oriminal  Matters — 
Judicaiure  Act,  1878,  as.  19,  47— /iM^teo- 
hare  Ad,  1876,  s,  19— Order  LXIL 

The  effect  of  s.  47  of  the  Judicature 
Acty  1873,  explained  by  section  19  of  the 
Act  of  1875,  is  to  prohibit  appeals  not 
only  from  the  Court  of  Criminal  Appeal, 
hui  also  in  all  criminal  matters  and  pro- 
ceedings in  the  High  Court, 

The  taxation  of  costs  allowed  to  a  success- 
ful  defendant  in  a  criminal  information 
for  Itbel  is  a  *^  proceeding  in  a  criminal 
cause  "  vrithin  the  meaning  of  the  ahove 
sections,  and,  therefore,  no  appeal  lies 
from  an  order  of  the  Queen^s  Bench  Dm- 
tion  as  to  such  taxation. 

This  was  an  appeal  from  a  decision  of 
the  Qneen's  Bench  Division  which  will 
be  fonnd  reported  in  45  Law  J.  Kep.  Q.B. 
391.  By  tnat  decision  an  order  of  the 
Master  was  npheld,  allowing  on  taxation 
(under  6  &  7  Vict.  c.  96)  certain  items 
incarred  before  the  filing  of  the  informa- 
tion in  criminal  proceedings  for  libel. 

Before  entering  upon  the  merits  of  the 


Charles  Bussell  and  Crompton,  for  the 
defendant,  objected  to  the  jurisdiction  of 
Vat.  46.— M.C. 


the  Court  of  Appeal  on  the  ground  that 
no  appeal  lay  from  the  Queen's  Bench 
Division  in  a  criminal  matter  except 
for  error  apparent  on  the  record. — Be- 
fore the  Judicature  Acts  there  would 
have  been  no  appeal  in  such  a  case. 
In  those  Acts  the  sections  bearing  upon 
the  subject  are,  first,  section  47  of  the 
Act  of  1873,  by  the  earlier  part  of 
which  the  jurisdiction  of  the  Court  for 
Crown  Cases  Beserved  is  maintained, 
while  the  latter  part  regulates  the  right 
of  appeal.  Then  came  section  71  of  the 
same  Act,  reserving  the  Crown  Practice 
of  the  Court  of  Queen's  Bench.  This 
section  was  repealed  by  section  34  of  the 
Act  of  1875,  which  substitutes  for  it  the 
provisions  of  section  19  and  Order 
TiXn. 

[LoBD  CoLEEiDGE,  C.J. — ^May  it  not  be 
urged  that  section  47  applies  exclusively 
to  the  Court  for  Crown  Cfases  BeservedP] 

[Mellish,  L.  J. — Suppose  a  criminal  in- 
formation applied  for  and  refused.  Might 
not  there  be  an  appeal  to  this  Court  p 
It  would  be  an  order  of  the  High  Court, 
against  which  an  appeal  would  lie  (see 
Order  LVIII.  rule  10).] 

That  may  be  so :  the  giving  or  refxising 
such  an  order  is  discretionary.  But  the 
latter  part  of  section  47  is  of  wider  scope 
than  the  practice  as  to  Crown  Cases  Re- 
served. 

[Lord   Coleridge,    C.J.— If   it  were 
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The  Quern  v.  Sted,  Aff, 

not  so  the  conclading  part  of  the  section 
wonld  have  no  distinct  meaning.] 

That  section  is  explained  and  amplified 
bj  section  19  of  the  Act  of  1875. 

[Bbbtt,  J.A. — And  by  Order  LXU., 
which  declares  that  nothing  in  the  roles 
shall  affect,  among  other  things,  criminal 
proceedings,  and  nroceedings  on  the 
Crown  side  of  the  Queen's  Bench  Divi- 
sion.] 

Bj  the  old  practice,  if  there  was  error 
on  the  record  it  would  come  by  writ  of 
error  to  the  Court  of  Appeal.  Now  the 
writ  of  error  is  abolished  (Order  LVIII., 
rule  1),  and  such  cases  would  come  here 
by  way  of  rehearing.  That  is  the  only 
change  in  the  practice ;  and  no  other 
form  of  appeal  is  allowed  in  criminal 
matters. 

Aspinall  and  Sutton  in  support  of  the 
appeal — By  section  19  of  the  Act  of 
1873  this  Court  has  "prima  facie  power 
to  hear  appeals  in  all  cases,  and  unless 
it  can  be  shewn  that  the  present 
case  comes  under  some  exception,  that 
power  extends  to  the  present  case.  Sec- 
tion 47  extends  only  to  cases  reserved, 
and  matters  connected  with  them.  In 
the  sentence  "and  no  appeal  shall  lie 
from  any  judgment  of  the  said  High 
Court,"  the  words,  "  the  said  High 
Court,"  mean  the  Court  constituted  as 
directed  in  the  former  part  of  the  sec- 
tion. 

[Lord  Colbridgb,  C.J. — Do  you  then 
say  that  the  words  of  the  latter  part  of 
the  section  mean  the  same  as  those  of 
the  former  part,  only  more  obscurely  ex- 
pressed ?] 

Secondy,  if  no  appeal  lies  in  criminal 
matters,  this  is  not  a  criminal  matter 
within  the  meaning  of  the  Act. 

[Mellish,  L.J. — Is  it  not  an  order  in 
a  criminal  matter  P] 

It  follows  upon  a  criminal  matter,  but 
in  its  nature  it  is  a  purely  civil  proceed, 
ing ;  the  costs  are  not  recoverable  by 
any  but  civil  process.  It  is  a  civil  pro- 
cess to  recover  a  sum  of  money  by  Lord 
Campbeirs  Act. 

\B/U88ell  referred  to  the  case  of 
Bichardson  v.  Willis  (1)  and  The  Queen 

(1)  42  Law  J.  Kep.  Exch.  16 :  s.  c.  8  Law  Rep. 
8  Exch.  69.  ^ 


V.  Newhouse  (2),  and  Lord  Oolebidoe, 
C.J.,  to  The  Queeni  y.  Latimer  (3).] 

[The  Crown  coroner  being  referred  to 
said  :  The  order  for  costs  is  not  part  of 
the  judgment  in  the  cause,  but  an  order 
made  by  the  Court,  and  following  directly 
upon  the  judgment.] 

But  the  costs  may  be  recovered  by 
action.  They  are  not  payable  to  the 
Crown  but  to  the  defendant.  It  is  the 
same  right  as  was  obtained  by  means  of 
recognisances  nnder  4  &  5  Wm.  and  M. 
c.  18.  That  was  a  civil  process — an 
indemnity,  the  advantage  of  which  the 
defendant  obtains  after  judgment.  It 
cannot  be  said  to  be  part  of  the  original 
proceeding,  for  the  ps^ies  are  different. 

Lord  Coleridge,  C.J. — In  this  case  I 
have  come  to  the  conclusion  that  we 
have  no  jurisdiction.  The  question 
turns  almost  entirely  on  section  47  of  the 
Judicature  Act,  1873,  as  explained  by 
section  19  of  the  Act  of  1875.  Now 
I  agree  that  section  47  of  the  Act  of 
1873  is  in  the  earlier  part  of  it  con- 
cerned with  such  cases  as  come  before 
the  Court  for  Crown  Cases  Reserved 
alone.  After  enacting  that  the  jurisdic- 
tion of  the  Court  for  Crown  Cases  Be- 
served  shall  be  exercised  by  the  Judges 
of  the  High  Court  in  a  particular  manner, 
it  goes  on  in  the  following  words :  "  The 
determination  of  any  such  question  by 
the  Judges  of  the  said  High  Court  in 
manner  aforesaid  shall  be  final  and  with- 
out appeal."  That  is  to  say,  the  func- 
tions of  the  Court  for  Crown  Cases  Re- 
served are  preserved  by  the  earlier  part 
of  the  section.  And  then  it  is  enacted, 
**  No  appeal  shall  lie  from  any  judgment 
of  the  said  High  Court  in  any  criminal 
cause  or  matter  save  for  some  error  of 
law  apparent  npon  the  record."  The 
saving  part  of  the  section  was  necessary 
in  order  to  preserve  the  right  of  appeal 
for  matters  of  error  od  the  record,  which 
the  Legislature  did  not  intend  to  take 
away.  But  that  in  no  way  gets  rid  of 
the  distinct  enactment  that  no  appeal 
shall,  in  general,  lie  from  any  judg- 
ment of    file    High   Court  in  criminal 

(2)  22  Law  J.  Rep.  Q.B.  127. 

(3)  15  Q.B.  Rep.  1077;  s.c.  20  Law  J.  Rep. 
Q.B.  129. 
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matters.  I  asked  the  coansel  for  the 
appellant  (and  he  was  unable  to  answer 
me  satisfflK^rilj)  whether  the  words  of 
the  latter  part  of  the  section  were  simplj 
a  repetition,  in  no  way  enlamng  the 
sense  of  the  prerioas  words.  If  this  is 
not  so,  the  section  mast  have  the  meaning 
I  pnt  npon  it. 

Then  it  is  said  that  this  is  not  a  judg- 
ment in  a  criminal  matter;  because  an 
order  for  costs  under  Lord  Campbell's 
Act  follows  upon  the  criminal  proceed- 
ings as  a  side  bar  rule,  and  is  no  part 
of  the  original  judgment.  But  I  am 
of  opinion  that  the  word  "judgment " 
here  includes  order;  and  if  this  were 
doubtful  without  such  aid,  it  is  made 
clear  by  section  19  of  the  Act  of  1875, 
which  is  in  these  words — "Subject  to  the 
first  schedule  here,  and  any  rules  of 
Court  to  be  made  under  this  Act,  the 
practice  and  procedure ''  (going  far  be- 
yond the  word  judgment)  "  in  all  criminal 
causes  and  matters  whatsoever,  in  the 
High  Court  of  Justice,  and  the  Court  of 
Appeal  respectively,  including  the  prac- 
tice  and  procedure  with  respect  to  Crown 
Cases  Reserved,  shall  be  the  same  as  the 
practice  and  procedure  in  similar  causes 
and  matters  before  the  commencement  of 
the  Act."  Now,  applying  this  section  to 
section  47  of  the  earlier  Act,  it  seems 
clear  that  the  last  mentioned  section  was 
intended  to  include,  not  only  what  are 
strictly  called  judgments,  but  orders 
also.  And  section  19  of  1875  carries  the 
principle  further,  and  includes  all  prac- 
tice and  procedure. 

Is  this  then  "  pi'ocedure  in  a  criminal 
cause  or  matter  ?  "  It  cannot  be  doubted 
that  a  criminal  information  is  a  criminal 
matter,  only  differing,  in  fact,  from  ordi- 
nary criminal  causes  with  regard  to  certain 
forms.  It  is  in  fact  an  indictment  pre- 
ferred by  the  Queen^s  coroner  instead  of 
the  grand  jury,  and  is  substantially  the 
same  as  an  ordinary  indictment.  Then 
is  this  or  is  it  not  a  proceeding  in  a 
criminal  matter?  Lord  Campbell's  Act 
gives  to  the  criminal  proceedings  in 
certain  cases  certain  consequences  with 
respect  to  costs,  which  follow  as  a  matter 
of  course  upon  the  result  of  the  criminal 
cause.  I  think  it  is  clear  that  these  con- 
sequences are  a  part  of  the  procedure  of 
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the  Court  in  a  criminal  matter;  and 
therefore  I  am  of  opinion  that  this  Court 
has  no  jurisdiction  and  cannot  entertain 
the  present  appeal. 

Hellish,  L.J. — I  am  of  the  same  opi- 
nion. By  section  19  of  the  Act  of  1873, 
the  Court  of  Appeal  is  given  jurisdiction 
and  power  to  hear  and  determine  appeals 
from  any  judgment  or  order,  save  as 
thereinafter  mentioned,  of  Her  Majesty's 
High  Court  of  Justice.  These  are  the 
general  words  on  which  the  appellant 
relies;  and  the  respondent  has  to  shew 
that  this  ca^e  comes  within  one  of  the 
exceptions.  For  this  purpose  he  relies 
on  section  47  of  the  same  Act.  I  think 
that  the  latter  part  of  that  section  means 
generally,  that  there  shall  be  no  appeal 
in  criminal  matters  except  in  the  case  of 
error  apparent  upon  the  record,  as  for- 
;nerly.  The  first  part  of  the  section 
refers  entirely  to  the  Court  for  Crown 
Cases  Reserved.  Then  it  goes  on,  "  and 
no  appeal  shall  lie  from  any  judgment 
of  the  said  High  Court  in  any  criminal 
cause  or  matter."  If  the  section  had 
stopped  there,  there  could  have  been  no 
doubt ;  but  then  follows  an  exception  ; 
and  the  question  is,  how  far  that  ex. 
ception  extends.  Are  we  to  confine  the 
application  of  the  first  part  of  the  sen- 
tence to  those  causes  in  which  a  case  has 
been  reserved  ?  Surely  not.  If  it  were 
so,  in  every  criminal  case  before  the 
Queen's  Bench  Division  there  would  be 
an  appeal  against  every  order  made; 
whereas  it  is  clearly  the  intention  of  the 
Legislature  that  there  shall  be  no  appeal, 
except  in  the  single  instance  of  errors  of 
law  apparent  on  the  record.  I  agree 
with  his  Lordship  that  the  second  part  of 
the  section  was  added  to  avoid  double 
appeals  in  criminal  cases.  There  is  no  rea- 
son why  the  former  part  of  the  sentence 
should  not  be  of  general  application. 

Then  comes  the  question  whether  this 
is  a  criminal  cause  or  matter.  I  should 
think  the  words  of  the  section  were  in- 
tended to  provide  that  if  the  subject  matter 
of  any  proceeding  or  order  is  of  a  crimi- 
nal nature,  then  there  is  to  be  no  appeal ; 
even  though  the  order  itself  be  for  the 
purpose  of  obtaining  a  sum  of  money. 
If  any  doubts  were  entertained  as  to  the 


CASES  OONKEOTED  WITH 


[N.  8- 


I%e  Queen  y.  Steei,  App. 

meaning  of  section  47,  this  interpretation 
of  it  is  strongly  confirmed  by  section  19 
of  the  Act  of  1873,  and  by  Order  62, 
which  shew  clearly  the  intention  of  the 
Legislatore  that  there  shall  be  no  appeal. 

Brett,  J.  A. — ^I  am  of  the  same  opinion. 
It  is  admitted  on  all  hands  that  there 
would  have  been  no  such  appeal  as  the 
appellants  are  endeavouring  to  bring 
before  the  passing  of  the  Judicature 
Acts.  It  may  be  that  section  19  of  the 
Act  of  1873,  prima  facte  gives  a  right 
of  appeal  in  cases  like  the  present,  and 
I  own  I  had  some  doubts  at  first  about 
the  meaning  of  section  47 ;  but  I  agree 
that  though  the  first  part  of  that  sec- 
tion deals  with  questions  before  the 
Court  for  Crown  Cases  Reserved,  the 
latter  part  deals  with  other  criminal  mat- 
ters ;  the  words  being  perfectly  general. 
It  enacts  that  there  shall  be  no  appeal  in 
any  criminal  cause  or  matter.  If  there- 
fore the  subject  matter  of  the  order  ap- 
pealed against  is  a  judgment  of  the  High 
Court  in  a  criminal  matter,  that  section 
takes  away  any  appeal  to  which  the 
parties  might  otherwise  have  been  enti- 
tled. Now  the  word  "judgment  "  must 
not  be  construed  too  strictly;  for  it  is 
made  to  include  decree  by  section  100.  Is 
this  proceeding,  then,  part  of  a  judgment 
in  a  criminal  matter  ?  By  6  &  7  Vict.  c. 
96,  s.  8,  the  present  proceeding  is  made  the 
inevitable  result  of  such  a  judgment,  if 
not  part  of  the  judgment  itself;  and 
there  is  an  inevitable  means  of  enforcing 
this  result  or  part  of  the  judgment  by  a 
side-bar  rule.  If,  therefore,  this  result 
is  not  actually  a  part  of  the  judgment,  it 
is  at  all  events  procedure  in  the  criminal 
matter,  for  it  is  a  proceeding  to  enforce  a 
result  of  the  judgment  in  a  criminal 
matter.  I  am,  therefore,  of  opinion  that 
in  the  present  case  there  is  no  appeal. 

Amphlett,  J.  a. — I  am  of  the  same 
opinion. 

Appeal  disallowed. 

Solicitors — Jamen,  Curtis  &  James,  for  appellants ; 
Carter  &  Bell,  for  respondents. 


[IN  THE  COURT  OP  APPEAL.] 


1876. 
Nov 


.  24.  I 


THE   QUEEN  V.   FLETCHER; 

Ex  parte  bibnie. 


Practice — Appeal  in  Grimindl  Matters 
—Judicature  Act,  1873,  es.  19,  A!?—Judir 
cature  Act,  1875,  8.  19,  and  Order  LXIL 

The  operation  of  8,  4i7  of  the  Judicature 
Act,  1873,  in  prohibiting  appeaU  in  crim 
mvnal  matters  esetends  to  all  orders  of  the 
High  Court  in  criminal  cases ;  even  where 
the  original  criminal  proceedings  were  not 
in  the  High  Court. 

Where  the  Queen^s  Bench  Division  was 
applied  to  for  a  certiorari  to  quash  a  con- 
viction  for  trespassing  in  pursuit  of  gams, 
on  the  ground  that  there  was  a  bona  fide 
claim  of  right,  ousting  the  jurisdiction  of 
the  magistrates,  and  that  Court  refused  the 
order, — Held,  that  this  was  a  proceeding  in 
a  criminal  matter,  and  that  no  appeal  lay 
to  the  Cotwt  of  Appeal. 

Robert  Bimie  appeared  before  the 
magistrates  of  Workington,  Yorkshire, 
on  the  31st  of  December,  1875,  to  answer 
a  charge  of  trespassing  in  pursuit  of 
game  on  a  certain  close  in  the  occapation 
of  Jacob  Waugh  and  James  Armstrong. 

On  the  hearing  of  the  summons  the 
defendant  alleged  that  the  land  was  part 
of  the  waste  of  the  Manor  of  Workington, 
and  that  he  had  a  right  to  kill  game 
there  as  gamekeeper  to  the  lessees  of  the 
lord  of  the  manor.  He  produced  the 
agreement  bj  which  the  shooting  upon 
the  common  was  let;  but  ^ve  no  evi- 
dence that  the  close  in  which  the  offence 
was  committed  was  part  of  the  common. 

The  only  magistrates  present  decided 
that  no  bona  fide  claim  of  right  had  been 
shewn,  convicted  the  defendant  and  im- 
posed  a  fine. 

Thereupon  the  defendant  moved  the 
Queen's  Bench  Division  for  a  certiorari  to 
quash  the  conviction,  on  the  g^und  that 
a  bona  fide  claim  of  a  right  had  been  put 
forward,  and  that  the  magistrate  had  no 
jurisdiction  to  hear  the  case. 

The  divisional  Court  refused  the  order. 
From  this  decision  the  defendant  now 
appealed. 

Foard,  for  the  respondent,  objected  that 
the  Court  of  Appeal  had  no  jurisdiction, 
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!%€  Quem  r.  Fletcher,  App. 

•8  this  was  a  criminal  matter.  The  Queen 
T.  Sieel  (1). 

Bompcu^  for  the  appellant,  contended, 
first,  that  this  was  not  a  criminal  matter, 
as  it  was  really  to  decide  a  claim  to  a 
civil  right ;  and  secondly,  supposing  the 
original  summons  before  the  magistrates 
to  have  been  a  criminal  proceeding,  yet 
it  was  not  a  judgment  of  the  High  Court 
in  a  criminal  matter  under  sec.  47  of  the 
Judicature  Act,  1876.  He  cited  The  At- 
iorfiey-Oeneral  y.  Sillem  (2),  The  Queen 
T.  CoUifu  (3). 

Hellish,  L.J. — The  question  in  this 
case  is  whether  the  Court  of  Appeal  has 
jurisdiction  to  hear  an  appeal  from  an 
order  of  the  Queen's  Bench  Division,  re- 
fusing to  bring  up  a  conviction  under  the 
(Same  Acts  for  the  purpose  of  quashing 
it.  This  question  depends  entirely  on 
whether  that  order  is  a  criminal  proceed- 
ing or  not. 

In  the  case  of  The  Queen  v.  Steel  (1) 
the  question  was  whether  the  provisions 
of  sec.  47  of  the  Judicature  Act,  1873, 
were  confined  to  the  new  Court  of 
Criminal  Appeal.  And  it  was  decided 
that  that  was  not  so,  but  that  they  ex- 
tended to  all  criminal  cases  in  the  Queen's 
Bench  Division.  The  question  now  raised 
is  to  a  certain  extent  different.  It  is 
whether  an  appeal  will  lie  on  a  proceed- 
ing in  the  Queen's  Bench  to  bring  up  a 
conviction  in  a  criminal  matter,  for  the 
purpose  of  quashing  it.  Now  is  that  a 
^'proceeding  in  a  criminal  matter?" 
In  answering  this  question  we  must  take 
notice  of  the  object  of  the  Legislature 
in  dealing  with  the  criminal  procedure. 
It  is  quite  clear  that  they  intended  to 
leave  it  substantially  the  same  as  before. 
The  work  which  was  done  by  the  Court 
of  Queen's  Bench  was  transferred  to  the 
Queen's  Bench  Division.  But  it  was  not 
intended  that  there  should  be  any  prac- 
tical interference  with  the  practice  in 
criminal  cases.  And  no  doubt  the  pro- 
vision that  there  shall  be  no  appeal  to 
this  Court  ought  to  refer  to  all  criminal 

(1)  Jnte^y.  1. 

(2)  10  H.L.  Gas.  704 ;   b.  c.  33  Law  J.  Rep. 
£zdL200. 

(3)  45  Law  J.  Rep.  Q.B.  413 ;  s.  c.  Law  Rep. 
1  Q.B.  Div  336. 
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matters  without  exception.  It  must  be 
construed  in  a  plain  and  natural  manner. 
I  do  not  mean  to  say  that  the  absence  of 
appeal  is  to  be  extended  to  every  case  on 
the  Crown  side  of  the  Queen's  Bench 
Division. 

There  iire  both  criminal  and  civil 
matters  on  the  Crown  side  of  that  Court. 
This  is  a  criminal  matter.  It  was  cer- 
tainly a  criminal  matter  before  the 
magistrates.  Upon  that  matter  being 
decided,  proceedings  are  taken  in  the 
Queen's  Bench  Division  by  certiorari  for 
the  purpose  of  quashing  the  decision. 
Suppose  an  order  had  been  given  quash- 
ing the  proceedings  before  the  magis- 
trates. It  seems  clear  that  that  would 
have  been  a  criminal  proceeding,  and  I 
cannot  see  any  difference  between  an  ap- 
peal from  the  order  to  quash  and  an 
appeal  from  the  order  to  shew  cause.  If, 
on  a  certiorari  being  granted  and  the  con- 
viction quashed,  an  appeal  was  allowed 
to  this  Court,  it  would  of  course  be  al- 
lowed to  go  to  the  House  of  Lords,  and 
thus  a  question  as  to  whether  a  poacher 
was  rightly  convicted  at  Quarter  Sessions 
might  go  up  through  every  Court.  There 
is  nothing  to  shew  that  the  Legislature 
ever  contemplated  such  an  enormous 
change  in  the  practice  as  this. 

This,  then,  is  a  criminal  matter.  It  is 
in  the  Queen's  Bench  Division,  and  there- 
fore it  is  a  proceeding  in  the  Queen's 
Bench  Division  in  a  criminal  matter. 
But  it  is  said  this  was  not  originally  in 
the  Queen's  Bench  Division,  nor  any 
division  of  the  Court,  and  therefore  sec- 
tion 47  does  not  apply.  But  section  19  of 
the  Act  of  1875  throws  a  light  upon  the 
method  of  construction  that  ought  to  be 
applied  to  section  47  of  the  Act  of  1873. 
It  shews  that  the  Legislature  intended  to 
leave  the  practice  as  it  was  with  respect 
to  all  matters  arising  out  of  criminal  pro- 
ceedings. The  practice  of  the  Court  of 
Appeal  in  criminal  proceedings  could  not 
remain  the  same,  if  the  jurisdiction 
were  completely  changed.  It  cannot  be 
intended  that  section  47  should  be  re- 
stricted to  matters  originating  in  the 
High  Court ;  but  that  section  must  apply 
to  all  criminal  causes  whatever,  and, 
therefore,  I  am  of  opinion  that  we  have  no 
jurisdiction  in  this  case. 
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The  Queen  t.  Fletcher,  Ajpp, 

Brett,  J. A. — I  am  of  the  same  opinioiL 
I  think  the  onlj  way  in  which  section  19 
of  the  Act  of  1875  can  be  nsed  is,  as 
Hellish,  L.J.,  says.  It  may  be  taken  as 
shewing  what  is  the  intention  of  sec- 
tion 47  of  the  Act  of  1873. 

If  we  apply  that  section  to  the  Conrt  of 
Appeal,  it  leaves  the  procednre  in  matters 
which  before  the  Act  were  within  the 
jnrisdiction  of  the  Court  of  Appeal  (that 
is  to  say  cases  of  error),  exactly  as  it  was 
before.  This  being  the  result  of  the  sec- 
tion, the  rales  and  orders  were  made. 
Whatever  criticisms  may  be  applied  to 
them,  they  were  drawn  np  with  great 
care;  and  I  believe  many  of  the  objec- 
tions made  to  them  will  not  hold  water. 

The  framei*s  of  those  roles,  thinking 
that  words  might  have  been  nsed  in  some 
of  them  which  might  affect  the  practice 
in  criminal  cases,  by  way  of  caution  put 
in  Rule  LXII.  We  find,  therefore,  that 
the  Crown  practice  of  the  Queen's  Bench 
and  criminal  practice  generally  are  not  in 
any  way  affected  by  the  Holes.  Thus  we 
are  thrown  back  on  the  section,  under 
which  the  practice  remains  exactly  as  it 
was.  Section  19  of  the  Act  of  1875  does 
not  resolve  the  question,  except  as  putting 
a  construction  on  section  47  of  the  Act  of 
187(3,  on  which  the  decision  in  The  Queen 
V.  Steel  (1)  was  based.  There  is  an  ap-  • 
peal  against  any  judgment  under  section 
19  of  the  Act  of  1875,  if  it  is  not  taken 
away  by  section  47 ;  and  the  question  is 
whether  section  47  takes  this  ease  out  of 
the  operation  of  section  19. 

It  was  urged  in  The  Queen  v.  Steel  ](1) 
that  section  47  only  applied  to  actual  judg. 
ments  in  criminal  causes.  Bat  the  Coort 
held  it  had  a  larger  meaning,  and  applied 
to  judgments  of  the  High  Court  in  any 
criminal  proceeding  or  matter  whatever. 
Here  a  further  distinction  is  made,  and 
it  is  said  that  it  must  be  a  criminal  cause 
or  matter  having  its  origin  in  the  High 
Court.  I  cannot  see  why  that  should  be. 
I  think  that  the  words  of  the  47th  sec- 
tion shoold  be  read  as  if  they  were,  "  No 
appeal  shall  lie  from  any  decision  by  way 
of  judgment  in  any  criminal  cause  or 
matter."  Here  there  has  been  a  decision 
by  magistrates  in  a  criminal  case ;  and  the 
Court  has  been  moved  to  bring  up  the 
conviction  by  certiorari,  in  order  that  it 


may  be  quashed.  If  that  is  not  a  pro- 
ceeding in  a  criminal  matter  I  do  not 
know  what  is.  I  am  of  opinion  that, 
upon  a  fiur  construction  of  the  words  of 
the  47th  section  (a  construction  which  is 
much  fortified  l^-  the  reasons  already 
given),  it  appears  that  the  Legislature 
had  no  intention  of  interfering  with  the 
practice  as  it  stood  before  the  Acts  in 
cases  like  the  present,  and  that  the  pro- 
per interpretation  of  the  new  Acts  is,  that 
there  shall  be  no  appeal  in  criminal 
matters  where  there  was  no  appeal  be- 
fore. 

Amphlett,  J.A. — ^I  am  of  the  same 
opinion.  It  is  said  that  this  is  a  civil 
proceeding  to  protect  the  civil  rights  of 
a  person  who  has  made  a  bona  fide  claim 
to  a  right  of  shooting.  That  is  not  so ; 
in  substance  it  is  a  criminal  proceeding. 
No  doubt,  when  a  man  is  brought  before 
the  magistrates,  and  can  shew  a  bona  fide 
claim  to  a  right,  the  magistrates  have  no 
jurisdiction.  But  a  man  cannot  expect 
to  oust  the  jurisdiction  of  the  magistrates 
by  merely  asserting  that  he  claims  a 
right ;  he  must  shew  prima  facie  evidence 
of  that  right .  The  reason  why  the  Conrt  can 
grant  a  certiorari  in  such  a  case,  though 
the  criminal  proceeding  before  the  magis- 
trates is  one  with  respect  to  which  cer- 
tiorari has  been  taken  away  by  statute,  is 
that  they  may  see  bona  fide  claims  of 
right  respected.  But  when  it  comes  be- 
fore them  it  is  not  to  try  a  claim  of  right, 
which  would  be  a  civil  proceeding,  but  to 
see  whether  there  is  a  bona  fide  claim, 
that  is  to  say,  whether  the  plea  to  the 
jurisdiction  in  the  criminal  case  was  a 
right  one.  To  all  intents  and  purposes, 
therefore,  this  is  a  criminal  proceeding, 
and  we  have  no  jurisdiction  to  hear  the 
appeal.  If  this  were  not  so,  we  should 
have  cases  of  a  criminal  nature,  about 
killing  a  rabbit  or  a  hare,  going  through 
all  the  Courts  to  the  House  of  Lords,  to 
try  whether  there  was  a  iona  fide  claim 
of  right  or  not. 

Application  refused,  with  costs* 

Solicitors — Bischoff,  Bompas  and  Bischoff,  agents 
for  £.  &  E.  L.  Waiign,  Cockermonth,  for  ap- 
pellant; Holder,  Koberts  and  Gillett,  agents 
for  Webster,  Whitehaven,  for  the  prosecution.'^ 
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1876. 
May  27;  .  • 

J         24-    ^       "^^   QUEEN  v.  TATLOCK.* 

Nov.  is! 

Fraud  —  Agent  —  Insurance  Broker — 
OhaUel  or  Vahutbh   Security — Policy  of 
In8urance^2A  ^  25  Vict  c.  96.  a.  75. 

The  ^^risoner^  an  insurance  broker ,  woe 
entrusted  with  certain  policies  of  insurance 
on  a  ship  by  tike  ottmer  of  the  ship  after  a 
lass  had  incurred^  for  the  purpose  of  coUec^ 
Hen,  He  received  the  moneys  due  from  the 
insurers  in  cheques  to  his  own  order ^  which 
he  endorsed  and  paid  into  his  own  bankers 
to  his  oum  credit^  but  he  failed  either  then, 
or  at  any  time  afterwards,  to  pay  the 
nmouni  to  the  shipowner,  and  two  months 
later  filed  a  petition  for  liquidation.  The 
jury  found  that  the  policies  were  entrusted 
to  the  prisoner  for  a  special  purpose,  viz., 
thai  he  should  receive,  and  when  received, 
forthwith  pay  over  the  moneys  to  the  ship- 
owner,  and  that  the  prisoner  had  no  autho- 
rity  to  sell,  negotiate,  transfer  or  pledge  the 
policies,  and  in  violation  of  good  faith  con^ 
verted  the  proceeds  to  his  oum  use : — ^Held, 
that  whether  or  not  a  policy  of  insurance 
would  be  considered  as  a  chattel  or  valuable 
security  within  the  section,  the  prisoner 
had  not  committed  an  offence  against  the 
24  ^  25  Vict.  s.  96.  s.  75. 

GocKBQSN,  C.J.,  and  Kellt,  G.B., 
doubted  whether  a  policy  of  insurance  is  a 
chattel  or  valuable  security  within  the  section, 
but  held  it  to  be  necessary  that  at  the  time 
of  the  receipt  of  the  money  the  prisoner 
should  have  intended  to  have  converted  it  to 
his  own  use,  and  that  the  statute  cannot  be 
allied  to  a  caae  when,  as  here,  the  money 
is  to  be  retained  by  the  prisoner,  and  ac- 
counted for  only  after  an  interval  of  Ume 
by  settlement  of  accounts  in  the  way  of  busi- 
ness, 

AifPHLETT,  B.,  and  Brahwell,  B.,  held 
that  the  policies  of  insurance  were  valuable 
securities,  but  were  entrusted  to  the  prisoner 
not  for  a  special  purpose  within  the  second 
part  of  the  section,  but  that  the  case  was 
within  the  first  part  of  the  section,  and  as 

*  Coram  Oockborn,  L.C.J.  ;  Kelly,  C.6. ;  Bram- 
▼ell,  B. ;  Brett«  J. ;  Archibald,  J. ;  Pollock,  B. ; 
Amphlett,  B. ;  and  Field,  J. 


there  was  no  writing  the  co7wiction  must  be 
quashed. 

Case  reserved  by  a  learned  commis- 
sioner sitting  at  the  Old  Bailey : — 

At  the  Session  of  the  Central  Criminal 
Conrt,  held  on  Monday,  the  28th  of  Feb- 
mary,  1876,  the  above-named  prisoner 
was  tried  before  me  upon  an  indictment, 
the  second  count  of  which  was  founded 
on  the  second  branch  of  the  75th  section 
of  the  statute  24  &  25  Vict.  c.  96  (1), 
and  was  as  follows : — 

Second  Count. — And  the  jurors,  &o., 
that  the  said  William  Ananias  Crage, 


~  (1)  The  76th  section  enacts, — "  Whosoever, 
having  been  intrusted,  either  solely,  or  jointly 
vith  any  other  person,  as  a  banker,  merchant, 
broker,  attorney  or  other  agent,  with  any  money 
or  security  for  the  payment  of  money,  with  any 
direction  in  writing  to  apply,  pay  or  deliver  such 
money  or  security  or  any  part  tnereof  respectively, 
or  the  proceeds  or  any  part  of  the  proceeds  of 
such  security,  for  any  purpose,  or  to  any  person 
specified  in  such  direction,  shall,  in  violation  of 
good  faith,  and  contrary  to  the  terms  of  such 
direction,  in  anywise  convert  to  his  own  use  or 
benefit,  or  the  use  or  benefit  of  any  person  other 
than  the  person  by  whom  he  shall  have  been  so 
intrusted,  such  money,  security  or  proceeds,  or 
any  part  thereof  respectively;  and  whosoever, 
having  been  intrusted,  either  solely,  or  jointly 
with  any  other  j>erson,  as  a  banker,  merchant, 
broker,  attorney  or  other  agent,  with  any  chattel 
or  valuable  security,  or  any  power  of  attorney  for 
the  sale  or  transfer  of  any  share  or  interest  in  any 
public  stock  or  fund,  whether  of  the  United  King- 
dom, or  any  part  thereof,  or  of  any  foreign  State, 
or  in  any  stock  or  fund  of  any  body  corporate, 
company  or  society,  for  safe  custody  or  for  any 
special  purpose,  without  any  authority  to  sell, 
negotiate,  transfer  or  pledge,  shall,  in  violation 
of  good  faith,  and  contrary  to  the  object  or  pur- 
pose for  wliich  such  chattel,  security,  or  power  of 
attorney  shall  have  been  intrusted  to  him,  sell, 
negotiate,  transfer,  pledge  or  in  any  manner  con- 
vert to  his  own  use  or  benefit  or  the  use  or  benefit 
of  any  person  other  than  the  person  by  whom  he 
shall  have  been  so  intrusted,  such  chattel  or 
security,  or  the  proceeds  of  the  same,  or  any  part 
thereof,  or  the  share  or  interest  in  the  stock  or 
fund  to  which  such  power  of  attorney  shall  re- 
late, or  any  part  thereof,  shall  be  guilty  of  a 
misdemeanour,  and  being  convicted  thereof  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept 
in  penal  sen^itude  for  any  term  not  exceedi*>g 
seven  years  and  not  less  than  three  (now  five) 
years, — or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement;  but 
nothing  in  this  section  contained  relating  to  agents 
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trading    under  the  style    and   firm  of 
OFerall,  Son  h  Co.,  heretofore  to  wit,  on 
the  27th  daj  of  Norember,  187o,  within 
the  jurisdiction  of  the  said  Central  Cri- 
Coort,    did    entmst    the    said  William 
Thomas  Angnstns  Tatlock,  as  his  broker, 
attorney  and  agent,  with  certain  valuable 
secnrities,  to  wit,  two  policies  of  insor- 
ance  for  6oOZ.  and  500Z.  respectively,  for 
a  special  purpose,  that  is  to  say,  that  he, 
the  said  W.  T.  A.  Tatlock,  should  receive 
the  said  sums  of  650/.  and  500/.,  which  were 
then  due  and  payable  on  the  said  policies 
of   insurance,   and  forthwith  pay  over 
to  the  said  W.  A.   Crage  the  sum  of 
1,138Z.  10«.,  without  any  authority  to  him, 
the  said  W.  T.  A.  Tatlock,  to  sell,  nego- 
tiate,  transferor  pledge  the  said  valuable 
securities.      And    the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  say  that 
the  said  W.  T.   A.  Tatlock,    being    a 
broker,  attorney  and  agent  as  aforesaid, 
on  the  day  and  year  aforesaid,  and  within 
Uie  jurisdiction  aforesaid,  in  violation  of 
good  faith,  and  contrary  to  the  said  ob- 
ject and  purpose  for  which  the  said  valu- 
able securities  were  entrusted  to  the  said 
W.  T.  A.  Tatlock  as  aforesaid,  unlawfully 
did  convert  to  his  own  use  and  benefit 
a  certain  part  of  the  proceeds  of  the  said 
valnable  securities,  to  wit,  the  said  sum 
of  1,138/.  10«.,  contrary  to  the  form  of  the 
statute,  4&C.,  and  against  the  peace,  he. 

The  facts  adduced  in  evidence  were 
these : — 

The  prisoner  was  an  insurance  broker 
in  the  city  of  London,  trading  as  *'  Tatlock 


shall  aflect  any  trnstee  in  or  under  any  instru- 
ment  whatnoeTer,  or  any  mort/^agee  of  any  pro- 
perty, real  or  personal,  in  respect  of  any  act  done 
by  such  trustee  or  mortgagee  in  relation  to  the 
property  comprised  in  or  affected  by  any  such 
trust  or  mortgage ;  nor  shall  restrain  any  banker, 
merchant,  broker,  attorney  or  other  agent  firom 
receiving  any  money  which  shall  be  or  become 
actually  due  and  payable  upon  or  by  Tirtue  of  any 
valuable  security,  according  to  the  tenor  and 'effect 
thereof^  in  such  manner  as  he  might  hare  done  if 
this  Act  had  not  been  passed;  nor  from  selling, 
transferring  or  otherwise  disposing  of  any  se- 
curities or  effects  in  his  possession  upon  which  he 
shall  have  any  lien,  claim  or  demand  entitling 
him  by  law  so  to  do,  unless  such  sale,  transfer  or 
other  disposal  shall  extend  to  a  greater  number 
or  part  of  such  securities  or  effects  than  shall  be 
requisite  for  sAtisfying  such  lien,  claim  or  demand. 


Brothers^"  and  in  Norember,  1875,  was 
employed  by  W.  A.  Crage  (trading  under 
the  style  of  S.  Overall,  Sons  &  Co.)  to 
effect  for  him  (Crage)  an  insurance  on  the 
caigo  of  a  ship,  oJled  the  AgaihOj  to  the 
extent  of  1,650/.  The  prisoner  was  to 
pay  the  necessaiy  premium.  He  deli- 
vered to  Crage  the  following  memoran- 
dum : — 

"London,  November  17, 1875. 
*•  Tatlock  Brothers 

To  Messrs.  Oyerall,  S<mi,  &  Go. 
Dr.    to    insurance  f>r    1,650/.    on 

Agathaj  at  30«.  par  cent 24  15     0 

Duty 0    4    S 


Less  10  per  cent,  discount  for  ca.«h  on 
23/.  10*.  Zd,  


24  19     3 
2     7    0 


22  12     3 

"  Tatlock,  BrothezB." 

On  the  27th  of  Noremher  prisoner  was 
at  Crage's  counting-house,  and  Crage's 
clerk  said  to  him,  "  By  the  bye,  Mr.  Tat- 
lock, we  have  an  account  due  to  you " 
(alluding  to  the  aboTc).  Prisoner  re- 
plied, ^'  Oh !  never  mind  that,  I  shall 
have  to  giv^e  you  a  cheque  presently.*' 
The  loss  of  the  Agatha  was  by  this  time 
known.  The  clerk  in  consequence  of  this 
statement  by  the  prisoner  did  not  give 
him  a  cheque  for  the  amount  of  the  pre- 
mium. On  the  27th  of  November,  1875, 
Crage  having  heard  of  the  loss  of  the 
Agatha,  gave  the  prisoner  directions  to  ob- 
tain the  money  on  the  policies,  and  wrote 
to  him  as  follows  : — 

** London,  November  27,  1875. 
**  102,  Lower  Thames  Street. 
"  Gentlemen, — ^Herewith  we  hand  you 
the  necessary  documents  for  recovering 
the  amount  insured  on  Agatha,  Lerwick, 
and  list  of  same,  which  please  sign  and 
return  per  bearer. 

'*  We  are.  Gentlemen, 
"  Yours  truly, 

"  S.  Overall,  Son  &  Co. 
"  Messrs.  Tatlock  Brothers." 
With  that  letter  Crage  sent  to  prisoner, 
and  prisoner  received,  three  policies  of  in- 
surance for  the  sums  of  650^    in  the 
Archangel-  Office,  5002.  in  the  Imperial 
Office,  and  500Z.  by  underwriters,  the  cap- 
tain's protest  and  bill  of  lading,  and  a 
letter  from  Lloyd's  agent. 
On  the  1 7th  of  December,  the  prisoner 
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received  from  the  Imperial  Office  the 
500L  on  their  policy,  by  a  cheque  pay- 
able to  his  order,  and  he  paid  that  cheque 
into  his  own  bank,  the  "  Union,"  to  his 
own  credit^  and  it  was  cashed  and  credited 
to  him. 

On  the  31st  of  December  the  prisoner 
receiyed  from  the  Archangel  Office  the 
6501.  on  their  policy,  by  a  cheque  payable 
to  his  order,  and  he  paid  that  cheqne 
into  his  own  bank  to  his  own  credit,  and 
it  was  cashed  and  credited  to  him. 

On  the  11th  of  January,  1876,  pri- 
soner wrote  and  sent  to  Crage  the  follow- 
ing memorandum : — 

"London,  January  10,  1876. 

"  From  Tatlock  Brothers. 
'*Cr. 

*'By  total  lo68  per  Affatha      ...      1,650    0    0 
oomnuasion,  receiving   ...  16  10    0 
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1,633  10    0 

due  the  17th  of  January,  1876. 
"  Subject  to  payment  by  underwriter. 

"  Tatlock  Brothers. 
"  To  Messrs.  S.  OveraU,  Son  &  Co." 

Crage  called  on  prisoner  twice  for  the 
money,  and  the  prisoner  said  it  was  not 
due  until  the  17th  of  January.  Again  on 
the  18th  Crage  called  upon  him  and  asked 
for  the  money,  and  prisoner  said  he  could 
not  let  him  have  it  at  present,  but  should 
be  able  to  let  him  haye  it  on  Saturday,  or 
some  of  it. 

On  the  19th  prisoner  went  to  Crage 
and  said  he  could  not  get  the  money  till 
Saturday,  and  would  let  Crage  know  on 
the  following  Thursday  how  much  he 
(prisoner)  could  get  by  Saturday.  On 
the  20th  of  January  prisoner  wrote  and 
sent  to  Crage  the  following  memoran- 

dam  : — 

"  London,  January  20, 1876. 

"  From  Tatlock  Brothers, 


it 


Agatha, 

"  Dear  Sirs, — We  fear  that  we  shall  be 
unable  to  exceed  1,0002.  upon  the  loss 
per  the  above-named  vessel  on  Saturday 
next. 

"  Yours  truly, 

**  Tatlock,  Brothers. 
"  To  Messrs.  8.  Overall,  Son  A  Co." 

Upon  receipt    of  that    memorandum 
Vou  46.— M.C. 


Crage  called  upon  prisoner  for  the  money, 
who  said,  "  It  would  be  impossible  for  a 
broker  to  carry  on  his  business  if  he  had 
to  pay  immediately."  Crage  replied, 
*'  Having  had  the  money,  as  I  presume 
you  have,  you  should  pay  it  at  once. 
You  have  no  business  to  withhold  it.  Let 
me  see  the  policies."  Prisoner  there- 
upon went  to  a  safe,  and  rummaged  it, 
and  then  said,  *'  I  have  not  the  policies, 
the  office  has  kept  them."  Crage  replied, 
'^  The  office  would  not  have  kept  them 
unless  they  had  paid  for  them."  The  pri- 
soner said,  "  Two  of  the  offices  have  set- 
tled with  me  in  account,"  and  prisoner 
then  handed  to  Crage  one  of  the  three, 
namely,  the  underwriters'  policy  for  500Z., 
and  Crage  himself  obtained  the  money  on 
that  policy. 

The  prisoner  never  paid  Crage  any 
money,  and  on  the  27th  of  January,  1876, 
he  filed  his  petition  for  liquidation,  with  a 
statement  of  debts,  2,5002.,  and  returned 
Crage  as  a  creditor  for  1,112Z.  6«.  lid. 
The  trustee  under  the  prisoner*s  liquida- 
tion received  the  balance  (about  6002.), 
standing  to  the  credit  of  the  prisoner  at 
the  Union  Bank,  and  Bve  creditors  only 
having  proved  under  the  liquidation,  the 
prisoner's  discharge,  under  the  liquida- 
tion, was  granted.  Mr.  Crage  did  not 
prove,  and  repudiated  the  liquidation  alto- 
gether. 

It  was  contended  by  Mr.  Straight,  on 
behalf  of  the  prisoner,  that  the  facts,  as 
proved,  did  not  shew  the  prisoner  to  have 
committed  the  offence  mentioned  in  the 
statute,  and  that  I  ought  so  to  tell  the 
jury.  I,  however,  laid  the  facts  before 
the  jury,  and  asked  them  the  following 
questions,  namely : — 

First.  Did  Cn^e  entrust  the  prisoner 
with  the  two  pohcies  of  insurance  ? 

Second.  Did  he  entrust  him  with  them 
for  a  special  purpose  ? 

Third.  Was  that  special  purpose  that 
he  should  receive  the  moneys,  and  forth- 
with pay  over  the  moneys  when  received 
to  Crage  ? 

Fourth.  Had  the  prisoner  any  autho- 
rity to  sell,  negotiate,  transfer  or  pledge 
them? 

Fifth.  Did  he,  in  violation  of  good 
faith,  and  contrary  to  the  purpose  fop 
whidi  they  were  eutrusted  to  him,  con- 

C 


!0 


CASES  GOKHECrrED  WITH 


[N.  S. 


The  Queen  y.  Tatlock,  C.CR, 

vert  any  part  of  the  proceeds  to  hiB  own 
use? 

The  jury  answered  questions  1,  2,  3 
and  5  in  the  affirmative,  and  No.  4  in 
the  negative,  and  ander  mj  direction 
they  found  the  prisoner  guilty,  and  the 
verdict  was  so  recorded. 

The  question  reserved  for  the  consider- 
tion  of  the  Court  above  is,  whether  the 
facts,  as  proved,  were  sufficient  to  consti- 
tute the  offence  mentioned  in  the  statute, 
or  whether  I  ought  to  have  directed  the 
jury  to  find  a  verdict  of  not  guilty. 

The  case  was  twice  argued  :  in  the  first 
instance  by — 

Straight,  for  the  prisoner ;  and 
THckeU,  for  the  prosecution. 

On  the  latter  occasion  by — 
Straight,  for  the  prisoner ;  and 
Besley,  for  the  prosecution. 

[The  arguments  on  both  sides  are  fully 
dealt  with  in  the  judgments  delivered  by 
the  learned  Judges.] 

Cur,  adv.  vult. 

The  following  judgments  were,  on 
Nov.  18,  delivered  eeriatvm, 

CoGKBUBN,  C.J. — The   defendant    was 
indicted  under  the  75th  section  of  the  24 
&,  25  Vict.  c.  96.     The  facts  were  as  fol- 
lows:—Having    negotiated,    as   broker, 
certain  policies  of  insurance  on  a  ship  be- 
longing to  the  prosecutor,  and  the  ship 
having  been  lost,  the  defendant  was  en- 
trusted with  the  policies  for  the  purpose  of 
collecting  the  amounts  due  upon  them. 
These  he  received  in  cheques  to  his  own 
order,  which  he  endorsed  and  paid  into 
his  own  bankers,  to  his  own  credit ;  but 
he   failed,  either  then,  or  at  any  time 
afterwards,  to  pay  the  amount   to  the 
prosecutor,  and  two  months  later  filed  a 
petition   for  liquidation.      The  jury,  in 
answer  to  questions    specifically  put  to 
them  by  the  learned  Commissioner  before 
whom  the  case  was  tried,  found  expressly 
that  the  prisoner  was  enti*usted  with  the 
policies  tor  a  special   purpose,  namely, 
that  he  should  receive,   and  when   re- 
ceived, forthwith  pay  over,  the  moneys  to 
the    proFecutor.       They    further    found 
that  the  prisoner  had  no  authority  to  sell, 
negotiate,  transfer  or  pledge   tne   poli- 
cies ;  and  that,  iu  violation  of  good  fisiith, 


and  contrary  to  the  purpose  for  whi^h 
they  were  entrusted  to  him,  he  oonveiied 
the  proceeds  to  his  own  use.  Upon  which 
they  were  directed  by  the  learned  Gom.- 
missioner  to  find  the  prisoner  guilty. 
The  question  submitted  to  us  is  whether 
the  facts  as  proved  were  sufficient  to  con- 
stitute the  oSence  mentioned  in  the  sta- 
tute, or  whether  the  jury  should  have 
been  directed  to  find  a  verdict  of  not 
guilty. 

It  appears  to  me  plain  that  there  has 
been  a  miscarriage  in  this  case.  But  I 
scarcely  know  in  what  position  we  are 
placed  as  to  the  decision  we  can  pro- 
nounce; whether  our  opinion  is  asked 
upon  the  facte  as  found  by  the  jury,  or  on 
the  facte  as  proved  by  tiie  evidence ;  it 
being  to  mj  mind  perfectly  plain  not  only 
that  the  right  questions  have  not  been 
put  to  the  jury,  but  also  that  their 
answers  to  the  questions  as  put  are 
directly  contrary  to  the  evidence.  The 
proper  remedy  would  be  a  new  trial ;  but 
that  we  have  no  authority  to  direct.  I 
think,  however,  that  the  form  in  which 
the  question  is  put  leaves  it  open  to  us 
to  say  whether  the  learned  Commissioner, 
inst'Cad  of  putting  any  questions  to  the 
jury,  should  not,  upon  the  evidence,  have 
directed  them  to  acquit  the  prisoner ;  and 
this,  I  think,  would  have  been  the  proper 
course,  the  evidence  being  in  my  opinion 
insufficient  to  warrant  a  conviction. 

The  case  turns  on  the  construction  of 
the  second  branch  of  the  section  referred 
to,  which  enacte  that  "whosoever, having 
been  intrusted,  either  solely,  or  jointly 
with  any  other  person,  as  a  banker,  mer- 
chant, broker,  attorney,  or  other  agent, 
with  any  chattel  or  valuable  security,  or 
any  power  of  attorney  for  the  sale  or 
transrer  of  any  share  or  interest  in  any 
public  stock  or  fund,  whether  of  the 
United  Kingdom,  or  of  any  ioteign.  stete, 
or  in  any  stock  or  fund  of  any  body  cor- 
porato,  company,  or  society,  for  safe  cus- 
tody or  for  any  special  purpose,  without 
any  authority  to  sell,  negotiate,  transfer, 
or  pledge,  shall  in  violation  of  good  faith, 
and  contrary  to  the  object  or  purpose  for 
which  such  chattel,  security,  or  power  of 
attorney,  shall  have  been  entrusted  to 
him,  sell,  negotiate,  transfer,  pledge,  or 
in  any  manner  convert  to  his  own  use  or 
benefit,  or  the  use  or  benefit  of  any  per- 
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aan  oilier  than  the  person  bj  whom  he 
shall  have  been  so  entrusted,  such  chattel 
or  secnritj,  or  the  proceeds  of  the  siime 
or  any  part  thereof,  or  the  share  or  in- 
terest in  the  stock  or  fund  to  which  such 
power  of  attomej  shall  relate,  or  any  part 
thereof, shall  be  guilty  of  a  misdemeanor." 

I  entertain  very  serious  doubt  whether 
a  policy  of  insurance  comes  within  this 
section.  The  term  ''chattel"  is  intended, 
I  think,  to  apply  to  objects  which  can  be 
soldf  bartered  or  pledged ;  and  a  policy 
of  insurance  cannot  be  said  to  be  a  "  valu- 
able security,"  any  more  than  a  contract 
of  sale,  or  any  other  contract.  It  is 
simply  a  contract  whereby,  in  considera- 
tion of  a  premium,  one  party  insures 
another  against  a  given  loss.  Unless  the 
leas  occurs  nothing  is  payable.  A  valu- 
able security  is  one  on  which  money  is 
payable  irrespective  of  any  contingency. 
Moreover,  a  policy  of  insurance,  upon 
which  money  is  received,  is  neither 
"sold,"  "negotiated,"  "transferred,"  or 
"pledged,"  in  any  sense  of  the  word. 
The  money  due  on  it  is  paid,  and  the 
contract  comes  to  an  end,  just  as  when 
money  is  paid  on  a  contract  of  sale. 

I  likewise  entertain  very  serious  doubts 
whether  this  enactment  extends  to  a  case 
in  which  a  person  entrusted  with  any  of 
the  instruments  enumerated  in  the  sec- 
tion, for  the  purpose  of  disposing  of  it,  or 
receiving  money  on  it,  having  done  so, 
embezades  the  proceeds.  The  enactment, 
if  the  words  are  carefully  followed,  ap- 
pears to  me  to  apply,  and  indeed  to  be 
intended  to  apply,  solely  to  the  dealing 
with  securities  without  authority,  and 
contrary  to  the  purpose  for  which  they 
were  entrusted,  and  in  so  doing  convert- 
ing the  instrument,  or  the  proceeds  of  it, 
to  the  use  of  the  party  so  violating  his 
trust.  But  here,  the  party  uses  the  in- 
strument for  the  \ery  purpose  for  which 
it  was  entrusted  to  him,  namely,  that  of 
Tecevring  the  money  due  on  it.  Let  us 
assume  for  the  purpose  of  the  argument 
that  he  afterwards  embezzles  the  money. 
Ue  stiU  cannot  be  said  to  have  dealt  with 
the  policy  "without  authority,"  which  by 
the  express  terms  of  the  statute  is  an 
essential  element  of  the  offence. 

It  may,  however,  be  said  that,  if  an 
instrument  is  entrusted  to  a  person  for 
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the  purpose  of  his  receiving  money  upon 
it,  and  handing  over  the  money  so  re- 
ceived to  the  principal,  he  receives  it  for 
a  "special  purpose;"  and  that  if  the 
agent  receives  such  money  with  the  in- 
tention of  applying  it  to  his  own  use, 
instead  of  handing  it  over  to  the  person 
employing  him — the  authority  being 
vitiated  by  the  intended  &aud — he  is 
acting  without  authority,  as  well  as  in 
violation  of  good  faith. 

Assuming  this  to  be  so,  and  that  a 
party  receiving  money  on  fm  instrument 
entrusted  to  him  for  the  special  purpose 
of  his  receiving  the  money  due  upon  it 
and  forthwith  handing  such  money  over 
in  specie,  and  who,  at  the  time  Ije  receives 
the  money,  intends,  in  violation  of  good 
faith,  to  apply  it  to  his  own  use,  commits 
the  offence  created  by  the  statute,  I 
doubt  exceedingly  whether  that  would  be 
so,  where,  the  money  having  been  re- 
ceived with  an  honest  intention,  the 
fraudulent  design  of  misappropriating  it 
afterwards  arose.  If  this  doubt  be  well 
founded  it  would  be  a  question  for  the 
jury,  whether  the  defendant,  at  the  time 
he  received  the  money,  intended  to  ap- 
propriate it  to  his  own  purposes — a  ques- 
tion which  was  not  submitted  to  the  jury 
in  the  present  case. 

At  all  events  it  is  to  my  mind  perfectly 
clear  that,  unless  there  was,  at  the  time 
the  money  was  received,  the  fraudulent 
intention  of  keeping  the  money,  in  which 
case  the  statute  may  possibly  apply,  it 
cannot  apply  to  a  case  in  which,  by  the 
understanding  of  the  parties,  the  person 
receiving  the  money  is  not  to  hand  it 
over  at  once  to  the  principal,  but  is  to 
carry  it  to  an  account  between  them,  and 
to  pay  it  only  in  settlement  of  such  ac- 
count. That  such  was  the  understanding 
between  the  prosecutors  and  the  defen- 
dant—^whether  as  arising  from  the  gene- 
ral custom  of  trade  as  between  the  insur- 
ance brokers  and  their  principals,  or  from 
the  course  of  dealing  between  these  imme- 
diate parties) — appears  to  me  to  result 
from  the  evidence.  No  evidence  having 
been  given  as  to  any  general  custom,  I  do 
not  think  we  are  at  liberty  to  take  notice 
of  the .  statement  of  such  a  custom,  oc- 
curring in  any  work  on  insurance  law, 
but  sufficient  eviduace  of  the  understand- 
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iiig  between  the  parties  is  to  be  foand  in 
the  fact  that  when  the  defendant  is 
applied  to  for  the  money  received  on  the 
policies,  he  answers,  while  acknowledging 
the  receipt,  that  it  will  not  be  dae  to  the 
prosecutor  for  a  mouth;  and  this  ifl 
acquiesced  in ;  affording,  as  it  seem^s  to 
me,  at  all  events  prima  facie — (and  no 
evidence  was  offered  on  the  part  of  the 
prosecution  to  rebut  the  presumption) — 
good  ground  to  infer  that  the  defendant, 
either  by  the  custom  of  business,  or  the 
course  of  dealing  between  himself  and  his 
principal,  was  entitled,  instead  of  paying 
over  the  money  at  once,  to  hold  it  and 
treat  it  as  his  own  for  a  time,  settling  for 
it  only  in. account  when  the  time  for  set- 
tlement came.  If  such  were  not  the  terms 
on  which  the  defendant  was  employed,  it 
was  for  the  prosecution  to  rebut  the  in- 
f  erence  which  arises  from  the  facts  I  have 
referred  to. 

Assuming  such  a  case  to  be  within  the 
statute,  it  would  be  a  question  for  the 
jury  whether  the  defendant,  at  the  time 
the  money  was  received,  intended  to  em- 
bezzle it.  Possibly,  proof  that  a  party 
receiving  money  under  such  circumstances 
was,  and  knew  himself  to  bo,  hopelessly 
insolvent,  and  being  aware  that  his  ac- 
count at  his  bankers  was  heavily  over- 
drawn, paid  the  money  in  to  the  credit  of 
his  account,  knowing  that  the  effect  of 
his  so  doing  would  be  that  it  would  be 
totally  lost  to  the  party  entitled  to  it, 
might  be  sufficient  evidence  of  an  inten- 
tion to  convert  the  proceeds  to  his  own 
use,  although  under  other  circumstances 
the  payment  of  the  money  into  his  bank- 
ers might  have  been  perfectly  legitimate. 
But  the  only  evidence  of  insolvency  in 
the  present  case  was  that,  two  months 
after  the  receipt  of  the  money,  the  defen- 
dant filed  a  petition  for  liquidation.  At 
the  time  he  received  it  ho  may  have  been 
solvent.  It  was  for  the  prosecution  to 
give  evidence  as  to  the  state  of  his  cir- 
cumstances, if  it  could  be  shewn  that  he 
was  insolvent  when  the  money  was  re- 
ceived, so  as  to  raise  the  inference  that  in 
paying  it  into  his  bankers,  he  intended  to 
defraud  the  prosecutor  of  the  amount. 
No  such  evidence  having  been .  given,  I 
think  that,  even  supposing  the  case  to  be 
within  the  statute,  as  to  which  I  enter- 


tain great  doubt,  the  learned  Commis- 
sioner should  have  held  that  there  was 
no  case  to  go  to  the  jury,  and  should 
have  directed  an  acquittal.  I  am  there- 
fore of  opinion  that  the  conviction  was 
wrong  and  should  be  quashed. 

Kelly,  C.B. — I  think  it  is  so  far  doubt- 
ful whether  a  marine  policy  of  insurance, 
upon  which  a  loss  has  occurred  and  a 
sam  of  money  has  become  payable,  is  a 
chattel,  or  a  valuable  security  within  the 
meaning  of  the  75th  section  of  the  Act, 
that  I  do  not  feel  justified  in  dissenting 
from  the  judgment  of  acquittal  upon 
which  the  other  members  of  the  Court 
have  agreed.  In  addition,  however,  to 
the  judgment  of  Baron  Pollock,  in  which 
I  entirely  concur,  T  would  observe  that  I 
cannot  accede  to  the  doctrine  that  because 
a  man  whose  duty  it  is  to  pay  over  a  sum 
of  money  to  another  pays  it  into  his 
bankers  and  afberwards  draws  it  out  by 
cheque,  and  then  goes  into  liquidation  or 
becomes  bankrupt,  he  tnay  not  have  been 
guilty  of  a  criminal  offence  within  this 
statute,  or  of  what,  under  other  circum- 
stances, would  have  amounted  to  em- 
bezzlement. It  appears  to  me  that  if  the 
prisoner,  after  he  had  received  the  money 
and  ought  to  have  paid  it  to  the  prose- 
cutor, and  after  paying  it  into  his  bankers, 
drew  it  out  again,  knowing  that  he  was 
insolvent,  and  applied  it  to  his  own  uses, 
knowing  that  he  could  never  make  it 
good,  he  was  gpiilty  of  fraudulently  con- 
verting the  proceeds  of  the  policy  to  his 
own  use  within  the  meaning  of  the  sta- 
tute, and  that  if  the  policy  had  clearly 
been  a  chattel  within  the  statute,  the  con- 
viction would  have  been  right ;  but  for 
the  reasons  already  stated  I  agree  that 
the  conviction  should  be  quashed. 

Amphleti',  B. — I  am  of  opinion  that 
the  conviction  must  be  quashed. 

The  indictment  is  framed  upon  the 
second  branch  of  the  76th  section  of  the 
24  &  26  Vict.  c.  96,  and  the  case  alleged 
against  the  defendant  is,  that  being  en- 
trusted as  a  broker  with  certain  ship 
policies,  for  the  special  purpose  of  receiv- 
ing the  moneys  due  thereon,  and  paying 
over  the  same  forthwith  to  the  prosecutor, 
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he  frandnlentlj  converted  the  same  to  his 
own  ase. 

Now,  looking  at  both  branches  of  the 
section,  which  we  ought  to  do,  for  the 
purpose  of  arriving  at  the  true  meaning 
of  either,  it  appears  to  me  that  the  second 
branch  only  d^Js  with  the  case  of  chat- 
tels and  securities  sold  or  converted  into 
money  without  authority,  and  does  not  em- 
brace in  its  provisions  policies  like  these, 
which  were  entrusted  to  the  defendant 
for  collection. 

For  we  must  observe  that  the  section 
only  relates  to  certain  classes  of  agents 
whom  the  Legislature  has  not  thought 
fit  to  make  amenable  to  the  ordinary  law 
of  embezzlement,  and  it  is  only,  therefore, 
under  defined  conditions  and  safeguards 
that  such  agents  can  be  proceeded  against 
criminally  for  misappropriating  moneys 
or  securities  entrusted  to  them. 

The  general  scheme  appears  to  be  this 
— 1£  moneys  or  securities  which  they  are 
authorised  to  convert  into  money  are  En- 
trusted to  agents  of  this  character,  they 
are  only  answerable  cntninally  for  a  frau- 
dulent misappropriation,  if  a  direction  in 
writing  as  to  the  disposal  of  such  moneys 
was  given.  That  is  provided  for  by  the 
first  branch  of  the  section,  which  em- 
braces  the  case  we  are  considering,  for  I 
cannot  doubt,  having  regard  io  the  inter- 
pretation clause,  that  the  policies  were 
securities  for  the  payment  of  money 
within  the  meaning  of  the  section. 

There  remained  the  case  (which  was 
supposed  also  to  require  the  protection 
of  the  criminal  law)  of  chattels  or  secu- 
rities entrusted  to  such  agents  for  safe 
custody  or  for  some  special  purpose  witli- 
oat  authority  to  sell  or  convert  into  money y 
and  that  is  provided  for  by  the  second 
branch  of  the  section,  which  makes  such 
agents  criminally  liable  for  a  fraudulent 
misappropriation  of  such  last-mentioned 
chattels  or  securities,  or  of  the  jyroceeds  of 
the  same.  It  has  been  argued  that  these 
last  words  can  have  no  meaning  unless 
they  are  held  to  refer  to  securities  other 
than  those  which  they  had  no  authority 
to  convert  into  money. 

I  think  this  is  a  mistake.  These  words 
are  not  to  be  found  in  the  first  Act  (52 
Geo.  3.  c.  63)  on  this  subject,  but  were 
inserted  in  the  subsequent  Acts  fur  the 
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obvious  purpose,  as  it  appears  to  me,  of 
meeting  the  case,  which  may  well  hap- 
pen, of  such  agent  selling,  or  at  all  events 
alleging  that  he  had  sold,  honestly, 
though  without  authority,  and  afterwards 
yielding  to  temptation,  and  fraudulently 
converting  the  proceeds  to  his  own  use. 
Without  these  words  the  agent  in  such  a 
case  would  escape,  or  it  might  at  all  events 
be  more  difficult  to  convict  him. 

The  irrational  consequences  that  might 
occur,  if  securities  dealt  with  by  the  first 
were  also  held  to  be  comprised  in  the 
second  branch  of  the  section  are  numer- 
ous, and,  as  it  appears  to  me,  afford  a 
strong  argument  that  it  was  not  so  in- 
tended by  the  Legislature.  For  instance, 
if  you  gave  such  an  agent  money  for  a 
pasticular  purpose,  but  not  expressed  in 
writing^  he  would  not  be  criminally  re- 
sponsible, but  if  you  had  given  him  a 
cheque,  and  told  him  verbally  to  get  it 
cashed  and  apply  the  proceeds  in  the  same 
way,  he  would. 

What  is  the  sense  or  meaning  of  such 
a  distinction  P  Is  he  not,  as  soon  as  he 
cashes  the  cheque,  entrusted  with  the 
amount  exactly  in  t^e  same  way  as  if  it 
had  been  handed  over  to  him  directly  by 
his  principal  ? 

.  Again,  it  is  admitted  on  all  hands,  that 
if  a  debenture  or  other  security  being  en- 
trusted to  a  broker,  with  authority  to  sell, 
negotiate,  transfer  or  pledge,  the  case 
would  not  be  within  the  second  branch 
of  the  section  ;  and  that,  in  the  absence 
of  a  written  direction  as  to  the  disposal 
of  the  proceeds,  he  would  be  civilly  only, 
and  not  criminally  responsible ;  but,  ac- 
cording to  the  argument,  if  the  security 
were  entrusted  to  him  for  the  purpose  of 
collecting  the  moneys  due  upon  it,  he 
would  be  criminally  responsible  for  the 
misapplication  of  the  proceeds.  I  confess 
I  cannot  see  any  reason  why  he  should 
be  criminally  responsible  in  one  case  but 
not  in  the  other. 

It  is  certainly  difficult  to  bring  a  broker 
so  authorised  to  collect  moneys  due  on  a 
security  within  the  description  of  an 
agent  antliorised  to  seU^  negotiate,  trans- 
fer or  pledge,  although  I  think  there  is 
little  doubt  but  that  the  framers  of  the 
section,  by  the  use  of  the  latter  words, 
imagined  that  they  had  exhausted  every 
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means  of  converting  securities  into 
money.  I  do  not,  however,  think  it  ne- 
cessary to  deal  with  that  difficulty,  since 
my  judgment  is  hased,  not  npon  subtle- 
ties of  language,  but  upon  the  broad 
ground  that,  according  to  the  true  con- 
struction of  the  section,  cases  which,  if 
there  had  been  a  written  direction, 
would  have  fallen  within  the  first  branch, 
do  not,  in  the  absence  of  such  written 
direction,  fall  within  the  second  branch 
of  the  section.  In  fact,  I  think  that 
the  cardinal  principle  of  the  section  is, 
that  such  an  agent  is  only  (in  the  ab- 
sence  of  a  written  direction)  to  be  crlmu 
nally  responsible  for  moneys  which  may 
come  into  his  hands  by  some  imauthorised 
act  of  his  own. 

This  construction  of  the  section  was 
adopted,  and  formed  the  ground  of  an 
unanimous  decision  of  the  Court  of  Ap- 
peal,  consisting  of  five  Judges,  in  The 
Qiieen  v.  Gooper  (1),  and  I  think  that  we 
are  bound  by  that  authority,  even  if  it 
be  the  fact,  as  is  alleged,  that  there  was 
another  ground,  unnoticed  by  the  counsel 
who  argued,  or  the  Judges  who  decided 
that  case,  which  might  have  supported 
the  decision. 

Upon  the  other  point  argued  before  us, 
as  to  the  sufficiency  of  the  evidence,  in 
point  of  fact,  to  support  the  conviction, 
I  will  only  say  that  I  find  it  very  difficult 
to  understand  what,  if  anything,  the 
learned  Commissioner  has  referred  to  us, 
beyond  the  legal  question  on  which  I 
have  already  expressed  my  opinion.  If  he 
meant  to  ask  us  whether  the  facts  stated 
in  the  case  justified  the  findings  of  the 
jury,  I  should  say  they  did  fwt,  for  I  can 
find  in  the  facts,  as  stated,  no  evidence 
at  all  of  the  special  purpose  stated  in  the 
indictment,  and  consequently  none  of  the 
alleged  conversion. 

Bramwell,  B. — I  am  of  opinion,  for 
the  reasons  given  in  Sir  Richard  Amph- 
lett's  judgment,  that  these  policies  were 
not  valuable  securities  entrusted  to  the 
prisoner  for  a  special  purpose  within  the 
meaning  of  the  second  part  of  section  75, 
but  were  securities  for  monej  within  the 
first  part  of  the  section,  and  were  en- 

(1)  43  Lw  J.  Rep.  M.C.  80 ;  s.  c.  Law  Rep.  2 

c.ak  123. 


trusted  to  the  prisoner  for  such  purpose  so 
as  to  make  the  case  within  that  first  part, 
had  there  been  a  direction  in  writing.  Aa 
there  was  none  the  conviction  caimot  be 
sustained. 

Pollock,  B. — In  so  far  as  the  decision 
of  this  case  depends  upon  the  proper  conp 
struction  to  be  put  upon  the  section  of 
the  statute  under  which  the  prisoner  was 
indicted,  the  24  <fc  25  Vict.  c.  96.  s.  76, 
I  entertained  during  the  argument,  and 
still  entertain,  considerable  doubt.  I  have 
had,  however,  the  advantage  of  seeing 
the  judgments  which  have  been  prepared 
by  my  learned  brethren,  and  thinking,  as 
I  do,  that  the  construction  was  unsatis- 
fiactory,  for  reasons  to  which  I  will  pre- 
sently refer,  I  am  not  prepared  to  differ 
with  the  view  which  has  been  taken  by 
the  majority  of  the  Court  upon  the  con- 
struction of  a  statute  which  is  undoubt- 
edly capable  of  more  than  one  interpreta- 
tion. If  it  could  be  assumed  that  the 
construction  of  the  statute  which  was 
insisted  upon  by  the  prosecution  was  cor- 
rect, it  appears  to  me  that,  having  refer- 
once  to  the  duty  of  the  prisoner  to  pay 
over  to  the  prosecutor  the  sums  of  money 
which  he  had  received  in  payment  of  the 
policies,  and  also  to  the  false  statement 
made  by  the  prisoner  to  the  prosecutor 
after  he  had  received  these  sums,  there 
may  have  been  evidence  which  might  and 
ought  to  have  been  submitted  to  the  jury 
with  a  view  to  their  finding  whether  or 
no  the  prisoner,  who  undoubtedly  had 
received  the  money,  "  converted  it  to  his 
own  use  or  benefit"  within  the  meaning 
of  the  statute.  But  the  prisoner  was  not 
a  mere  clerk  of  the  prosecutor ;  he  was 
an  insurance  broker  carrying  on  an  inde- 
pendent business,  and  it  must  be  assumed 
that  he  had  many  other  principals  for 
whom  he  acted  besides  the  prosecutor, 
and  it  does  not  appear  what  had  been  the 
previous  course  of  dealing  between  the 
prosecutor  and  the  prisoner  as  to  the 
payment  or  accounting  by  the  latter  for 
money  received  by  him  on  the  settlement 
of  losses.  There  are  matters  having  an 
essential  bearing  upon  the  guilt  or  inno- 
cence of  the  prisoner,  and  yet  they  do  not 
appear  to  have  been  explained  by  the  evi- 
dence or  brought  to  the  attention  of  the 
jury,  who  by  their  answer  to  the  third 
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question  appear  to  have  assumed  that  the 
datj  of  the  prisoner  was  to  pay  over  the 
money  forthwith,  without  having  their 
attention  called  to,  or  having  entered  on 
the  consideration  of  the  facts  from  which 
such  a  duty  could  be  properly  inferred. 
Under  these  circumstances,  when  I  have 
to  answer  the  question  which  has  been 
submitted  to  us  by  the  learned  Commis- 
sioner, I  cannot  say  that  I  consider  that 
the  &cts,  as  proved,  were  sufficient  to 
constitute  the  offence  mentioned  in  the 
statute,  and  therefore,  in  my  judgment, 
the  conviction  should  be  quashed. 

FiSLD,  J.,  concurred  with  Amphlett,  B. 

ConvicUon  quashed. 

Solicitors — JBeard  &  Son,  for  the  prosecution ; 
H.  Montagu,  for  the  prisoner. 
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HOWES  f;.  THE  BOABD  OF  INLAND 
REVENUE.* 


[IN  THE  COtJBT  OP  APPEAL.] 

(On  appeal  from  the  Divisumal  Court  of 
Appeal  from  Inferior  Courts.) 

1876 
June  22 

Licensing — Befreshment-house — 23  Vict. 
e.  27.  s.  6. — Shop  kept  open  for  Refresh^ 
mentj  Besort  and  Entertainment. 

A  shop,  consisting  of  one  room  only,  open 
in  frofUj  vrithoiU  seats  of  any  kind,  was  kept 
for  the  supply  of  ginger  heer  a/nd  lemonade, 
to  he  drunk  at  the  counter,  and  kept  open 
for  that  purpose  tiU  two  or  three  o'clock 
a.m. — Held,  that  it  was  a  house  kept  open 
for  public  refreshment,  resort  and  enter^ 
tainment,  within  the  meaning  of  23  Vict. 
e.  27.  s.  6,  and  required  a  license  under  that 
statute. 

The  judgment  of  the  Court  below  was 
afimted,  dissentiente  Bagqallat,  J.A. 

This  was  an  appeal,  bj  leave  under  s. 
45  of  the  Judicature  Act,  1873,  from  the 
Divisional  Court  for  hearing  and  deter- 
mining appeals  from  inferior  Courts. 
The  case  in  the  Court  below  is  reported 
45  Law  J.  Rep.  M.C.  86,  where  the  facts 
as  stated  by  the  magistrate  are  set  out. 

*Crram  JamoB,  L.J. ;  Mellish,  L.J. ;  Baggallay, 
J  JL ;  and  ftvaio,  J. 


Mclntyre  and  /.  Thompson,  for  the  ap- 
pellant.— Some  effect  must  be  given  to 
the  word  '*  entertainment,''  as  distinct 
from  resort  and  refreshment. 

C.  8.  C.  Bowen,  for  .the  respondents, 
relied  on  Muir,Y.  Keay  (1). 

James,  L.J. — I  think,  on  the  whole,  the 
judgment  of  the  majority  of  the  Court 
below  must  be  affirmed.  It  is  very  diffi- 
cult to  apply  a  meaning  to  the  word 
** entertainment"  which  would  not  extend 
to  this  case.  In  this  shop  the  public  are 
received  and  sheltered  and  refreshed,  and 
I  cannot  myself  put  any  meaning  upon 
the  word  *' entertainment "  which  would 
not  include  those  facts. 

Mbllish,  L.J. — ^I  am  of  the  same 
opinion.  The  whole  question  arises  upon 
the  effect  to  be  given  to  the  addition  of 
the  word  "entertainment."  The  main 
object  of  the  Act  is  to  deal  with  re&esh- 
ment-houses  in  which  refreshments  are 
sold  which  are  to  be  consumed  upon  the 
premises.  In  section  6,  requiring  licenses 
to  be  taken  out  by  all  houses,  rooms, 
shops  or  buildings,  no  doubt  the  words 
*' resort  and  entertainment"  are  added 
to  the  word  "refreshment,"  but  I  do 
not  think  we  need  hold  that  "enter- 
tainment" must  necessarily  be  something 
entirely  distinct  from  "  refreshment."  I 
think  the  word  "  entertainment,"  as  far 
as  it  has  any  meaning,  qualifies  the  mean- 
ing of  the  word  "  refreshment,"  because 
"  entertainment "  has  a  plain  and  natural 
meaning,  and  it  includes  the  receiving  of 
a  person  and  providing  him  with  drink 
and  food  of  an  agreeable  nature.  If  you 
receive  a  man  into  your  house  and  give 
him  drink  and  food  of  an  agreeable  nature, 
you  entertain  him ;  and  I  do  not  think  a 
man  is  less  entertained  because  he  is  not 
asked  to  sit  down  while  he  takes  his  re- 
freshment. If  you  gave  a  Scotchman  a 
glass  of  whisky  he  would  say  he  had  been 
entertained,  though  he  might  not  have 
been  asked  to  sit  down  while  he  had  it. 
It  appears  to  me,  therefore,  that  the  word 
",  entertainment  "  so  far  qualifies  the  word 
"refreshment,"  that  it  must  be  such  a 
kind  of  "  refreshment ' '  as  partakes  of  the 
character     of     "entertainment."       Mr. 

(1)  44  Law  J.  Rep.  M.C.  148 ;  b.  c.  Lrw  Rep. 
10  Q.B.  694. 
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Mclntyre  referred  to  the  case  of  a  chemist's 
shop ;  that  wonld  be  an  instance  of  what, 
probably,  wonld  not  be  "  entertainment." 
The  refreshment  mnst  be  snch  a  refresh- 
ment as  yon  wonld  call  entertainment.  I 
think  that  persons  who  are  supplied  with 
ginger  beer,  there  being  at  any  rate  enough 
accommodation  famished  to  the  peraons 
drinking  the  ginger  beer  to  provide  them 
with  the  means  of  drinking  it  comfortably, 
are  entertained.  Therefore,  in  my  opinion, 
the  judgment  of  the  Court  below  ought 
to  be  affirmed. 

Bagqallat,  J.A.i— I  am  unable  to  take 
the  same  view  of  this  case  as  the  Lords 
Justices.  It  appears  to  me  that  refresh- 
ments supplied  in  the  way  in  which  they 
are  found  to  have  been  supplied  in  the 
Special  Case  are  not  within  the  words  of 
the  Act,  **  houses,  rooms,  shops  or  build- 
ings kept  open  for  public  refreshment, 
resort  and  entertainment."  I  rely  on  the 
precise  words  used  by  the  magistrate 
by  whom  this  case  was  settled,  viz., 
*'  That  the  appellant's  shop  consisted  of 
one  room  only,  open  in  front  without  seats 
of  any  kind."  The  persons  who  fre- 
quented the  shop  simply  drank  their  ginger 
beer  or  lemonade  at  the  counter  and  went 
away.  I  think  that  the  correct  view  of 
the  construction  of  this  Act  was  taken  by 
Mr.  Justice  Lush  in  the  case  of  Muir  v. 
Keay  (1),  to  which  reference  has  been 
made,  viz.,  that  there  must  be  something 
added  towards  the  comfort  of  the  per- 
sons resorting  to  the  house,  shop  or  room 
in  which  the  refreshments  are  supplied. 
For  instance  a  room  fitted  up  with  little 
round  tables  might  satisfy  that  word 
"entertainment."  Of  course  I  do  not 
mean  to  say  it  is  necessary  to  have  tables 
and  chairs  to  satisfy  the  word  "entertain- 
ment," but  it  appears  to  me  that  there 
must  be  something  beyond  the  mere  fact 
of  selling  the  ginger  beer  at  the  counter 
and  the  person  drinking  it  and  going 
away.  A  similar  view  seems  to  have  been 
taken  by  Mr.  Justice  Blackburn,  who 
seems  to  have  taken  the  view  that  some 
effect  must  be  given  to  the  word  "  enter- 
tainment." He  says:  "Itisthecorrelative 
of  resort,  the.  reception  and  accommoda- 
tion of  the  public  who  resort  to  the  place 
in  question."  What  mcauiug  he  would 
give  to  the  word  "  reception  "  does  not 


clearly  appear,  except  from  the  flEbct  which 
existed  in  that  case  of  Muir  v.  Keay  (1).  In 
that  case  you  have  this  distinct  fact  found, 
not  only  that  cigars  and  ginger  beer  and 
lemonade  were  consumed  on  the  premises, 
but  that  at  one  time  seventeen  females  and 
twenty  males  were  found  together  in  the 
room,  that  is  to  say  they  were  resorting 
there.  I  entertain  some  doubt  whether 
the  mere  going  to  this  shop  to  take  ginger 
beer  at  the  counter  and  then  going  straight 
away  was  a  resorting  to  the  place  within 
the  meaning  of  the  Act  of  Parliament.  I 
think  what  is  pointed  out  by  the  Act  is 
something  more  than  the  purchase  of  the 
article  and  the  consumption  of  the  article 
at  the  counter.  That  is  the  view  I  take 
of  this  case,  and  having  regard  to  the 
particular  circumstances  of  the  case,  it 
appears  to  me  that  the  conviction  was 
wrong. 

QuAiK,  J. — ^I  am  of  opinion  that  the 
judgment  of  the  Court  below  ought  to  be 
affirmed  in  this  case.  It  strikes  me  that 
this  shop  is  a  shop  kept  open  for  "  public 
refreshment,  resort  and  entertainment" 
within  the  meaning  of  the  Act  of  Parlia- 
ment. It  is  admitted  that  it  is  kept  open 
for  refreshment,  and  I  do  not  share  the 
doubts  of  Sir  Richard  Baggallay  about 
whether  it  is  kept  open  for  resort.  It  is 
kept  open  for  the  public  generally  who 
may  choose  to  resort  to  it  as  they  did  in 
this  particular  case.  "Entertainment" 
includes  refreshment,  and  may  be  some- 
thing more.  I  cannot  have  any  doubt 
that  the  object  of  this  Act  of  Parliament 
is  to  include  refreshment  rooms,  and  it 
seems  to  me  that  a  man  who  is  refreshed 
is  entertained  at  the  same  time  that  he  is 
refreshed.  He  may  be  entertained  without 
refreshment ;  but  I  do  not  think  he  can  be 
refreshed  without  being  entertained.  It 
appears  to  me  that  the  case  comes  within 
the  terms  of  the  Act  of  Parliament,  and  a 
house  of  this  kind  kept  open  till  three 
o'clock  in  the  morning  is  within  the  mis- 
chief pointed  out  by  the  statute ;  and, 
therefore,  I  think  the  judgment  of  the 
Court  below  is  right. 

Jttdgmefit  a^rmed. 

Solicitors — Hicklin  and  Washington,  for  the  ap- 
pellant; the  Solicitor  to  t^o  T'lliind  Revenue, 
tor  the  respondents. 
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THE  QUBBK  V.  FERDINAND 
KKYN— THE   FBANCONIA.* 


1876. 

Jane  15,  2 J. 
Nov.  11,  13. 

Manslaughier — Oollidon  on  H'gh  Seas 
—  Foreign  Sh^  wider  Command  of  a 
Foreigner — Jurisdiction. 

A  Oerman  vessel  earryivg  the  German 
flag^  under  the  command  and  immediate 
direction  of  the  prisoner,  a  Oerman  subject, 
colUdedtoith  an  English  steamer  na/vigaling 
the  English  Channel  at  a  point  within  iivo 
miles  and  a  half  from  Dover  beach,  and  the 
collision  caused  the  English  ship  to  sink 
and  the  death  by  drowning  of  an  English 
subject  on  board  of  her.  The  prisoner  was 
tried  ashd  found  guilty  of  manslaughter  at 
the  Central  Criminal  Court : — Held,  by  the 
majority  of  the  Court,  consisting  of  GOGE- 
BURN,  C.J.,  Kellt,  C.B.,  Bramwell,  J.A., 
Lush,  J.,  Pollock,  B.,  Field,  J.,  and  Sir 
R.  Phillimore,  that  the  Central  Criminal 
Court  had  no  jurisdiction  to  try  the  case. 
But  held  by  Lord  Coleridge,  G.J.,  Brett, 
J. A.,  Grove,  J.,  Denman,  J.,  Amphlett, 
J. A.,  and  Lindlet,  J.,  that  such  Court 
had  jurisdiction. 

Case  reserved  bj  Pollock,  B. 

Ferdinand  Kejn  was  tried  before  me 
at  the  April  sittings  of  the  Central  Cri- 
minal Ckmrt  for  the  manslaughter  of 
Jessie  Dorcas  Yonng. 

On  the  part  of  the  prosecntion  it  was 
proved  that  Jessie  Dorcas  Tonng  was  a 
passenger  bj  a  British  steamer  called  the 
Btrathdyde,  from  London  to  Bombay,  and 
that  when  off  Dover  the  Strathelyde  was 
nm  into  by  a  steamer  called  the  Fran- 
eonia  whilst  she  was  under  the  command 
and  immediate  direction  of  the  prisoner, 
whereby  the  Straihdyde  was  sank  and 
Jessie  Dorcas  Yonng  was  drowned. 

The  Franeonia  was  a  Oerman  vessel 
carrying  the  German  flag.  She  sailed 
from  Uambargh  with  the  prisoner,  who 
is  a  German,  in  command,  and  a  crew  of 

»  Coram  Cockbum,  C. J. ;  Kelly,  O.B. ;  Lord 
Coleridge,  C.J. ;  Bramwell,  J.A.;  Brett,  J.A; 
Loih,  J.;  Grore,  J.;  Pollock,  B. ;  Demnftn,  J.; 
Amphlett,  J.A. ;  Field,  J. ;  Lindley,  J. ;  and  Sir 
R  Phillimore. — Archibald,  J.,  died  after  the  arga- 
Mient  asd  before  the  judgment. 
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seventy-three,  nearly  all  of  whom  were 
Gei*manj  and  a  French  pilot.  She  was 
carrying  the  mail  from  Hamburgh  to  St. 
Thomas  in  the  West  Indies,  &ndput  into 
Grimsby  to  take  on  board  an  English  pilot, 
whose  duty  it  was  to  conduct  her  down 
Channel  as  £ar  as  the  South  Sand  light, 
after  which  she  would  proceed  to  and 
touch  at  Havre,  where  she  would  land  the 
English  pilot  and  the  French  pilot  whose 
duty  it  was  to  conduct  her  from  off  Dun- 
geness  to  Havre  and  thence  go  to  St. 
Thomas. 

The  Franeonia  had  performed  the  same 
voyage  six  times. 

The  point  at  which  the  Strathelyde  waa 
run  down  by  the  Franeonia  was  one  mile 
and  nine-tenths  of  a  mile  S.S.E.  from 
Dover  pier-head,  and  within  two  and  a 
half  miles  from  Dover  beach. 

At  the  close  of  the  case  for  the  prose- 
cution the  counsel  for  the  prisoner  ob« 
jected  that  the  Court  had  no  jurisdiction. 
I,  without  expressing  any  opinion,  ruled 
that  the  Court  had  jurisdiction. 

Witnesses  were  called  for  the  prisoner. 

The  jury  found  him  g^lty,  and  I  re- 
served sentence  and  allowed  the  prisoner 
to  be  on  bail. 

The  question  for  the  opinion  of  the 
Court  for  Crown  Cases  Reserved  is 
whether  the  Central  Criminal  Court  had 
jurisdiction. 

(The  arguments  used  and  cases  cited  on 
the  argument  are  fully  dealt  with  in  the 
various  judgments  of  the  Judges.  The 
case  was  twice  argued,  the  first  time  be« 
fore  five  Judges,  who,  differing  in 
opinion,  ordered  a  fresh  argument.) 

Benjamin  (Coh>en  and  IF.  FhiUimore 
with  him)  argued  for  the  prisoner.  The 
Solicitttr-Oeneral  (the  Attortiey'Oeneral, 
Poland,  Bowen  and  Straight  with  him), 
argued  for  the  Crown. 

The  following  judgments  were  delivered 
on  Nov.  11  and  13  : — 

Sir  R.  Phillimore. — The  prisoner  was 
indicted  at  the  Central  Criminal  Court  for 
the  manslaughter  of  Jessie  Dorcas  Young  on 
the  high  seas,  and  within  the  jurisdiction  of 
the  Admiralty  of  England. 

The  deceased  was  a  passenger  on  board 
the  Straihdyde,  a  British  steam-vessel  bound 
from  London  to  Bombay. 

This  vessel  when  at  a  distance  of  one  mile 
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and  nine-tenths  of  a  mile  S.S.E.  from  Dorer 
pierhead,  and  within  two  and  a  half  miles 
from  Dover  beach,  was  run  into  by  the 
Francania,  a  German  steamer,  in  conse- 
quence of  which  she  sank,  and  the  deceased 
woman  was  drowned. 

The  Franconia  was  carryinff  the  German 
mails  from  Hamburgh  to  St.  Thomas's  in  the 
West  Indies. 

The  prisoner,  being  the  officer  in  com- 
mand of  the  Franconiay  was  convicted  of 
manslaughter,  but  a  question  of  law  was  re- 
served for  this  Court  of  Criminal  Appeal. 

An  objection  was  taken  on  the  part  of  the 
prisoner  that,  inasmuch  as  he  was  a  foreigner, 
in  a  foreign  vessel,  on  a  foreign  voyage,  sail- 
ing upon  the  high  seas,  he  was  not  subject  to 
the  jurisdiction  of  any  Court  in  this  country. 

The  contrary  position  maintained  on  the 
part  of  the  Crown  is,  that,  inasmuch  as  at 
the  time  of  the  collision  both  vessels  were 
within  the  distance  of  three  miles  from  the 
English  shore,  the  offence  was  committed 
within  the  realm  of  England,  and  is  triable 
by  the  English  Court. 

The  case  has  been  most  ably  conducted  on 
both  sides,  and  the  Coiuii  has  derived  very 
great  assistance  from  the  arguments  of 
counsel. 

Before  I  consider  the  principal  question, 
whether  the  offence  committed  on  board  the 
foreign  vessel  be  triable  here,  it  may  be 
well  to  take  notice  of  a  subsidiary  conten- 
tion put  forward  on  behalf  of  the  Crown, 
namely,  that  the  person  injured  was  onboard 
an  English  ship  at  the  time  when  she  re- 
ceived the  injury  which  was  the  immediate 
and  direct  result  of  the  collision,  and  that  in 
fact  the  offence  was  committed  on  board  an 
English  ship. 

It  seems  exx>edient  to  deal  with  this  con- 
tention in  the  first  place,  because,  if  it  be 
valid,  the  enquiry  as  to  the  jurisdiction  of 
the  English  Court  over  a  foreign  ship  would 
be  unnecessary.  I  am  of  opinion  that  this 
contention  cannot  be  sustained. 

Looking  at  the  facts  stated  by  the  learned 
Judge  who  tried  the  case,  as  well  as  the  in- 
dictment, it  appears  that  the  prisoner  had 
no  intention  to  injure  the  Strathdyde, 
or  any  person  on  board  of  her.  He  was 
guilty  of  negligence,  and  want  of  nautical 
skiU,  and  of  presence  of  mind,  in  the  manage- 
ment of  his  vessel,  and  thereby  caused  tiie 
collision  ;  but  the  act  by  which  the  woman 
died  was  not  his  act^  nor  was  it  a  conse- 
quence immediate  or  direct  of  his  act.  He 
never  left  the  deck  of  his  own  ship,  nor  did 
he  send  any  missile  from  it  to  the  other 
ship  ;  neither  in  will  nor  in  deed  can  he  be 
considered  to  have  been  on  board  the  British 
vessel.     He  can  no  more  be  considered  by 


intendment  of  law  to  have  been  on  board 
the  British  vessel  than  he  woidd  have  been 
if  his  bad  navigation  had  caused  the  Strath- 
dyde  to  impale  herself  upon  the  Frcmcaniaf 
and  so  to  smk. 

The  jiurisdiction  of  the  English  Court, 
therefore,  cannot  be  founded  on  this  con- 
tention. 

The  administration  of  the  criminal  law  of 
England  was  formerly  distributed  among 
two  tribimals  :  the  Court  of  Oyer  and  Ter- 
miner took  cognisance  of  offences  committed 
in  the  body  of  a  county ;  the  Court  of  the 
Lord  High  Admiral  of  those  committed  on 
the  sea. 

A  dwUum  imperi/wm  existed  with  respect 
to  rivers  and  arms  of  the  sea  within  the 
body  of  a  county ;  each  Court  claimed  con- 
current jurisdiction  over  these  waters. 

Two  statutes  were  i>assed  for  the  purpose 
of  reconciling  these  claims  and  for  restoict- 
ing  the  Court  of  the  admiral  to  the  high 
seas. 

The  first  of  these  two  statutes,  namely, 
the  statute  of  13  Ric.  2,  stat.  1,  cap.  5,  en- 
titled '^  What  things  the  admiral  and  his 
deputy  ahall  meddle^**  enacts  that,  ''Foras- 
much as  a  great  and  common  clamour  and 
complaints  hath  been  oftentimes  made  be- 
fore this  time,  and  yet  is,  for  that  the 
admirals  and  their  deputies  hold  their  ses- 
sions within  divers  places  of  this  realm,  as 
well  within  franchise  as  without,  accroach- 
ing to  them  greater  authority  than  belongeth 
to  their  office,  in  prejudice  of  our  lord  the 
king,  and  the  common  law  of  the  realm,  and 
in  diminishing  of  divers  franchises,  and  in 
destruction  and  impoverishing  of  the  com- 
mon people,  it  is  accorded  and  assented, 
that  the  admirals  and  their  deputies  shall 
not  meddle  from  henceforth  of  anything 
done  within  the  realm,  but  only  of  a  thing 
done  upon  the  sea." 

By  the  15  Ric.  2.  cap.  3.  entitled  ''  In'what 
places  the  admiral's  jurisdiction  doth  lie,"  it  is 
''declared,  ordained  and  established,  that 
of  all  manner  of  contracts,  pleas  and 
quarrels,  and  all  other  things  rising  within 
tne  bodies  of  the  counties,  as  well  by  land  as 
by  water,  and  also  of  wreck  of  the  sea,  the 
admiral's  court  shall  have  no  manner  of 
cognizance,  power  nor  jurisdiction ;  but 
all  such  manner  of  contracts,  pleas  and 
quarrels,  and  all  other  things  rising  within 
the  bodies  of  counties,  as  well  by  land  as  by 
water,  as  afore,  and  also  wreck  of  the  sea, 
shall  be  tried,  determined,  discussed  and 
remedied  by  the  laws  of  the  land,  and  not 
before  nor  by  the  admiral  nor  his  lieutenant 
in  anywise,  nevertheless,  of  the  death  of  a 
man,  and  of  a  maihem  done  in  great  ships, 
being  and  hovering  in  the  main  stream  id 
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great  riven^  only  beneath  the  bridges  of  the 
same  riven  nigh  to  the  sea,  and  in  none 
otiier  places  of  the  same  rivers,  the  admiral 
shall  have  cognizance. " 

Thia  adjustment  of  jurisdiction  continued 
until  the  28  Hen.  8.  cap.  15,  which  trans- 
fen^  the  jurisdiction  to  commissioners  of 
oyer  and  terminer  under  the  Great  Seal, 
among  whom  was  included  the  Judge  of  the 
Admiralty  Court,  and  ultimately  this  jiiris- 
diction  became  regulated  by  the  statutes 
4  &  5  WilL  4.  cap.  36,  and  7  &  8  Vict, 
cap.  2,  by  the  former  of  whidi  statutes  the 
Coitral  Criminal  Court  was  established. 

The  jurisdiction  which  now  exists  over 
offences  committed  at  sea  is  that  which  was 
once  possessed  by  the  Court  of  the  admiral. 

The  county  extends  to  low  water  mark ; 
where  the  ''  high  seas  "  begin,  ^tween  high 
and  low  water  mark,  the  Courts  of  Oyer 
and  Terminer  had  jurisdiction  when  the  tide 
was  oat,  the  Court  of  the  admiral  when  the 
tide  was  in. 

There  appears  to  be  no  sufficient  autho- 
rity for  saying  that  the  high  sea  was  ever 
considered  to  be  within  the  realm,  and,  not- 
withstanding what  is  said  by  Hale  in  his 
treatiaea  de  Jure  Maria  and  PUa$  of  the 
Crown,  there  is  a  total  absence  of  precedents 
since  the  reign  of  Edward  3,  if,  indeed, 
any  existed  then,  to  support  the  doctrine 
that  the  realm  of  Engluid  extends  beyond 
the  limits  of  counties. 

I  am  not  aware  of  any  instance,  none  was 
cited  to  us,  of  the  exercise  of  criminal  juris- 
diction over  a  foreign  vessel  for  an  offence 
committed  when  she  was  not  within  a  port 
or  harbour  of  the  inland  waters  of  the 
realm. 

Various  statutes  have  been  passed  from 
time  to  time  empowering  what  may  be 
called  inland  authorities,  such  as  justices  of 
the  peace,  coroners  and  the  Lord  Warden 
of  tne  Cinque  Ports,  to  try  offences  com- 
mitted at  sea.  Some  clauses  in  the  Mer- 
chant Shipping  Act  it  may  be  necessary 
to  refer  to  hereafter  ;  but  it  may  be  jstated 
here  that  no  statute  will  be  found  to  autho- 
rise the  exercise  of  the  criminal  jurisdiction 
oyer  a  foreign  vessel  not  in  one  of  our  ports 
or  inland  waters. 

It  being  then  in  my  opinion  clear  that  the 
jurisdiction  to  tiy  this  prisoner  was  not 
derived  from  the  common  law,  or  the 
statute  law,  or  the  law  of  the  High  Court  of 
Admiralty,  what  law  did  render  the 
English  Court  competent  for  this  purpose  ? 

As  I  understand  the  contention  on  behalf 
of  the  Crown,  the  answer  is,  international 
law  ;  in  other  words,  by  the  consent  of  all 
civilised  states,  England  has  become  en- 
titled to  include  within  her  realm  a  marine 
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league  of  sea,  and  therefore  has  jurisdiction 
over  a  foreign  vessel  within  that  limit. 

It  is,  indeed,  a  most  grave  question 
whether  if  this  statement  of  international 
law  were  correct,  nevertheless  an  Act  of 
Parliament  would  not  be  required  to  em- 
power the  Court  to  exercise  jurisdiction  ; 
but,  waiving  this  consideration  for  the  pre- 
sent, it  becomes  important  in  this  view  of 
the  question  to  consider  the  sources  from 
which  we  are  to  derive  this  doctrine  of  in- 
ternational law. 

Too  rndimental  an  enquiry  must  be 
avoided ;  but  it  must  be  remembered  that 
the  case  is  one  primce  impresaioniSf  of  the 
greatest  importance  both  to  England  and  to 
other  States  ;  and  the  duuracter  of  it  in  some 
degree  necessitates  a  reference  to  first  prin- 
ciples. 

In  the  memorable  answer  pronounced  by 
Montesquieu  to  be  rSponse  aana  rimlique,  and 
framed  by  Lord  Mansfield  and  Sir  George 
Lee,  of  the  British  to  the  Prussian  Govern- 
ment, ''The  law  of  nations  is  said  to  be 
founded  upon  justice,  equity,  convenience 
and  the  reason  of  the  thing,  and  confirmed 
by  long  usage.'' 

It  is  more  especially  to  this  usage,  as 
evidencing  the  consent  of  nations,  that  great 
Judges,  such,  among  others,  as  Lord  StoweU 
and  Chancellor  Kent,  and  great  jurists  of  all 
countries,  have  continually  referred. 

"  It  has  been  contended,"  Lord  Stowell 
sa3r8,  "  that  such  a  sentence  is  perfectly 
legal,  both  on  principle  and  authority.  It 
is  said  that  on  principle  the  security  and 
consummation  of  the  capture  is  as  complete 
in  a  neutral  port  as  in  the  port  of  the 
belligerent  himself.  On  the  mere  principle 
of  security  it  may,  perhaps,  be  so,  but  it  is 
to  be  remembered  that  this  is  a  matter  not 
to  be  governed  by  abstract  principles  alone  ; 
the  use  and  practice  of  nations  have  inter- 
vened, and  shifted  the  matter  from  its 
foundations  of  that  species ;  the  expression 
which  Grotius  uses  on  these  occasions  {placmt 
gentibus)  is,  in  my  opinion,  perfectly  correct, 
mtimating  that  there  is  a  use  and  practice  of 
nations  to  which  we  are  now  expected  to 
conform."  —  (The  Henrick  aift  Maria,  4 
Bobin8<m*8  Adm.  Bep.,  pp.  64,  55.) 

With  respect  to  **  justice,  equity,  conve- 
nience and  the  reason  of  the  thing,"  one 
particular  class  of  authority  has  been  much 
relied  upon  in  the  arguments  of  counsel, 
namely,  the  treatises  of  learned  writers  on 
law,  and  it  is  perhaps  in  this  case  especially 
important  to  assign  a  proper  and  not  an  ex- 
travagant value  to  these  digests  of  the 
principles  of  public  and  international  juxis- 
pnideT^ce. 

*'  All  writers   upon  the    law  of   nations 
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unanimously  acknowledge  it,"  was  a  fact 
that  weighed  greatly  with  Lor^  Stowell  in 
the  case  of  the  Maria,  which  established 
the  belligerent's  right  of  search* 

Mr.  wheaton  says  : — 

''Text  writers  of  authority  shewing  what 
is  the  approved  usage  of  nations,  or  the 
general  opinion  respecting  their  mutual  con- 
duct, with  the  definitions  and  modifications 
introduced  by  general  consent/'  are  placed 
as  the  second  branch  of  international  law. — 
(El.  of  Int.  Law,  vol.  i.,  p.  69.) 

Lord  Mansfield,  deciding  a  case  in  which 
ambassadorial  privileges  were  concerned, 
said  that  he  remembered  a  case  before  Lord 
Talbot,  in  which  he  ''  had  declared  a  dear 
opinion  that  the  law  of  nations  was  to  be 
collected  from  the  practice  of  different 
nations  and  the  authority  of  writers. 
Accordingly  he  argued  and  determined  from 
such  instances  and  the  authority  of  Grotius, 
Barbeyrac,  Bynkershoek,  Wiquefort,  &c., 
there  being  no  English  writer  of  eminence 
upon  the  subject." 

Chancellor  Kent  says  : — 

'^  In  cases  where  the  principal  jurists  agree 
the  presumption  will  be  very  great  in  favour 
of  the  soUdity  of  their  maxims,  and  no 
civilised  nation  that  does  not  arrogantly  set 
all  ordinary  law  and  justice  at  defiance  will 
venture  to  disregard  the  uniform  sense  of 
the  established  writers  of  international  law." 
— (KenVs  Comm.,  vol.  i.  p.  19.) 

Ortolan  (Dipl.  de  la  Mer.  1.  1,  p.  74)  has 
some  very  sensible  remarks  on  this  subject, 
which  he  thus  concludes  : — 

"  Ces  publicistes  ont  non  seulement  foumi 
pour  la  gestion  des  affaires  exterieures  une 
branche  de  droit  international,  qui  supple 
aux  lacunes  des  autres  et  avertit  de  leurs 
vices,  mais  ils  ont  mSme  contribu^  puissam- 
ment  k  la  formation  et  k  I'am^lioration 
graduelle  du  droit  international  positif." 

It  is  also  the  opinion  of  a  very  learned 
living  jurist  (Dr.  Franz  Von  Holzendorf, 
Encyl.  der  JRechtsw.  IV.  Das  Europdische 
Vdlkerrecht,  935),  that  the  usage  and  prac- 
tice of  international  law  is  in  great  measure 
founded  upon  the  tardy  recognition  of  prin- 
ciples whicS  have  been  long  before  taught 
and  recommended  by  the  voice  of  wise  and 
discerning  men,  and  that  thus  the  fabric 
of  international  jurisprudence  has  been 
built  up. 

Of  course  the  value  of  these  reaponita 
prudentnm  is  affected  by  various  circum- 
stances, for  instance,  the  period  at  which 
the  particular  work  was  written,  the  general 
reputation  of  the  writer,  the  reception  which 
his  work  has  met  with  from  the  authorities 
of  civilised  states,  are  circimistances,  which, 
though  in  no  case  rendering  his  opinion  a 


substitute  for  reason,  may  enhance  or  dexo- 
gate  from  the  consideration  due  to  it. 

With  these  preliminary  observations  I 
proceed  to  enquire  what  is  the  nature  and 
extent  of  the  jurisdiction  over  the  high  seas 
which  international  law  confers  upon  or 
concedes  to  the  sovereign  of  the  adjacent 
territory. 

Whatever  may  have  been  the  claims 
asserted  by  nations  in  times  past — and  per- 
haps no  nation  has  been  more  extravagant 
than  England  in  this  matter — ^it  is  at  the 
present  time  an  unquestionable  proposition 
of  international  jurisprudence  that  the  high 
seas  are  of  right  navigable  by  the  ships  of 
all  States.  Whether  the  reasons  upon 
which  this  liberty  of  navigation  rests  be,  as 
some  jurists  say,  that  the  open  sea  is  in- 
capable of  continuous  occupation,  and  insus- 
ceptible of  permanent  appropriation,  or,  as 
other  jurists  say,  that  the  use  of  it  is 
inexhaustible,  and  therefore  common  to  all 
mankind ;  or,  whether  it  rests  upon  both 
these,  or  upon  other  reasons  also,  it  is 
unnecessary  to  enquire.  This  liberty  of 
navigation  is  a  fact  recognised  by  all  civilised 
States. 

An  important  corollary  of  this  proposition 
is  that  the  merchant  vessel  (with  ships  of 
war  we  are  not  now  concerned)  on  the  open 
sea,  is  subject  only  to  the  law  of  her  flag, 
that  is,  the  law  of  the  State  to  which  she 
belongs. 

The  next  proposition,  though  it  be  of  an 
elementary  land,  to  which  attention  should 
be  drawn,  is,  that  every  state  is  entitied  to 
exclusive  dominion  over  its  own  territory, 
that  is,  not  only  over  the  soil  and  over  all 
subjects,  but  over  all  foreigners  commorant 
therein. 

"  When,"  says  MarshaU,  O.J.,  "private 
individuals  of  one  nation  spread  themselves 
through  another  as  business  or  caprice  may 
direct,  mingling  indiscriminately  with  the 
inhabitants  of  that  other,  or  when  merchant 
vessels  enter  for  the  purposes  of  trade,  it 
would  be  obviously  inconvenient  and 
dangerous  to  society,  and  would  subject  the 
laws  to  continual  induction,  and  the  Govern- 
ment to  degradation,  if  such  individuals  or 
merchants  did  not  owe  temporary  and  local 
allegiance,  and  were  not  amenable  to  the 
jurisdiction  of  the  country." — Schooner 
*'  Exchanqe**  v.  McFaddon  a/nd  others,  7 
Cranch's  jKcp.,  p.  145. 

The  question  as  to  dominion  over  por- 
tions of  the  seas  enclosed  within  headlands 
or  contiguous  shores,  such  as  the  King's 
Chambers,  are  not  now  under  consideration. 
It  is  enough  to  say  that  within  this  term 
"  territory"  are  certainly  comprised  the 
porta  and  harbours^  and  the  space  between 
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the  flux  and  reflux  of  tide,  or  the  land  up 
to  the  furthest  point  at  which  the  tide  re- 
cedes. But  it  is  at  this  point  that  the  difti- 
calty  presented  by  the  case  before  us  begins, 
and  here  the  following  questions  present 
themselves  for  solution  : — 

1.  Is  a  State  entitled  to  any  extension  of 
dominion  beyond  low  water  mark  ? 

2.  If  so,  how  far  does  this  territory,  or 
do  these  territorial  waters,  as  they  are 
usuaUy  called,  extend  ? 

3.  Has  a  State  the  same  dominion  over 
these  territorial  waters  as  over  the  territory 
of  her  soil  and  in  her  ports,  or  is  it  of  a  more 
limited  character  and  confined  to  certain 
purposes? 

With  respect  to  the  first  of  these  ques- 
tions  the  answer  may  be  given  without 
doubt  or  hesitation,  namely,  that  a  State  is 
entitled  to  a  certain  extension  of  territory, 
in  a  certain  sense  of  that  word,  beyond  low- 
water  mark. 

With  respect  to  the  second  question,  the 
distance  to  which  the  territorial  waters 
extend,  it  appears  on  an  examination  of  the 
authorities  iSiat  the  distivice  has  varied 
(setting  aside  even  more  extravagant  cLums) 
from  100  to  three  miles,  the  present  limit. 

Grotius  may  be  said  to  be  the  first  accre- 
dited writer  who  introduced  the  principle  of 
limiting  the  dominion  to  the  distance  to 
which  protection  could  reach  it  from  the 
shore  : — 

*' Videtur  autem  imperium  in  maris  por- 
tionem  eadem  ratione  aoquiri,  qua  imperia 
alia,  id  est,  ut  supra  diximus,  ratione  per- 
sonamm  et  ratione  territorii.  Ratione  per- 
sonanim,  ut  si  dassis,  qui  maritimus  est 
exeicitus,  aUquo  in  loco  moris  se  habeat, 
ratione  territorii,  quatenus  ex  terra  cogi 
possunt,  qui  in  proxima  maris  parte  ver- 
santur,  nee  minus  quam  si  in  ipsa  terra 
reperirentur." — (Orotiua  de  Jure  Belli  et  P., 
L  2,  cap.  iiL,  s.  13,  s.  2.) 

Bynkershoek  adopting  this  principle  pro- 
nounced ''potestatem  terree  finiriubi  finitur 
armorum  vis"  or  (De  Dom.  Maris,  c.  2) 
''  quousque  tormenta  exploduntur,''  a  phrase 
constantly  repeated  by  subsequent  jurists, 
but  he  carried  the  idea  of  dominium  still 
further  :  **  Etenim  transitum,  quamvis  iner- 
mem  et  innoxium,  a  domino  recte  prohiberi 
omnino  est  dioendum,  licet  rursus  contradicat 
(o  Mryoi  C  de  J.  B.  et  P.  1.  2.  c.    12.    n. 

12.) de  terra  marique  illud  ipse 

negat,  sed  nullo  jure.  Nemo,  me  invito,  re 
mea  recte  utitur  fruitur,  alia  est  himiani- 
tatis,  alia  juris  regula,  ast  longum  esset  id 
argumentum  digne  persequi.  Sub  con- 
ditione  navigatio  prohibebitur,  quum  maris 
usus,  csetera  concessus,  in  hac  vel  iUa  specie 
negetur ;  ut  si  quis  piscari  velit,  si  eo  vel  eo 
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tranamittere,  si  hac  illacve  merces  portare, 
si  non  salutare,  vel  non  eo,  quo  imperatum 
est,  modo,  si  non  vectigal  solvere,  ut  qu» 
ejus  generis  sunt  sexcenta  h^dc  enim  recte 
imperat,  qui  imperat  mari,  seu  extero,  seu 
proximo."  {Bynk.  De  Dom,  Maris,  c.  iv.) 
Wolff,  writing  later  in  1749  a.d.,  says  (Jus 
Grentium,  &c.,  sec  128)  :~ 

''  Partes  maris  a  gentibusy  qwB  idem  acco- 
Uwly  occupari  posstrnt,  quousque  dominium  in 
iisdem  tueri  possunt.  Idem  inteUigitwr  de 
finibus  et  firetis.  Etenim  in  istiusmodi  maris 
partibus  prope  littora  usus,  qui  in  piscatione 
et  collectione  rerum  in  mari  nascentium, 
non  in  sola  navigatione  consistit,  semper 
innoxius,  cum  mare  regionibus  maritinus 
vicem  munimenti  prsebeat,  ac  ideo  intersit 
aocolarum,  ne  cuilibet  ibidem  cum  armatis 
navibus  versari  liceat." 

Yattel  (1)  who  borrowed  largelyfrom  Wolff, 
and  whom  he  often  merely  abridged, 
says  : — 

'*  It  is  not  easy  to  determine  to  what  dis- 
tance  a  nation  may  extend  its  rights  over 
the  sea  by  which  it  is  surrounded.  Bodinus 
pretends  that  according  to  the  common  right 
of  aU  maritime  nations  the  prince's  dominion 
extends  to  the  distance  of  thirty  leagues  from 
the  coast.  But  this  exact  determination  can 
only  be  founded  on  a  general  consent  of 
nations,  which  it  would  be  difficult  to  prove. 
Each  state  may  on  this  head  make  what  re- 
gulation it  pleases,  so  far  as  respects  the 
transactions  of  the  citizens  with  each  other, 
or  their  concerns  with  the  sovereign;  but 
between  nation  and  nation  all  that  can  rea- 
sonably be  said  is,  that  in  general  the  domi- 
nion of  the  state  over  the  neighbouring  sea 
extends  as  far  as  her  safety  renders  it  neces- 
sary, and  her  power  is  able  to  assert  it." 

But  this  author  draws  an  important  dis- 
tinction between  the  authority  of  a  state 
over  what  has  been  called  the  maritime  belt 
and  the  port  or  harbour.     He  says  (2)  : — 

"The  shores  of  the  sea  incontestably  be- 
long to  the  nation  that  possesses  the  country 
of  which  they  are  a  part,  and  they  belong  to 
the  class  of  public  things.  If  civilians  have 
set  them  down  as  things  common  to  all  man- 
kind {res  communes),  it  is  only  in  regard  to 
their  use,  and  we  are  not  thence  to  conclude 
that  they  considered  them  as  independent  of 
the  empire ;  the  very  contrary  appears  from 
a  great  number  of  laws.  Observe  what  fol- 
lows:— 

''Ports  and  harbours  are  manifestly  an 
appendage    to,  and  even   a   part   of,    the 

(1)  VatteVs  Law  o/NcUio^tSt  Book  1,  chap,  zxiii. 
sec  289. 

(2)  VatUfs  Law  of  Nations,  Book  1,  chap,  xxiii. 
sec.  290. 
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country,  and  consequently  are  the  property 
of  the  nation.  Whatever  is  said  of  the  bmd 
itself  will  equally  apply  to  them,  so  far  as 
respects  the  consequences  of  the  domain  and 
of  the  empire." 

When  Azuni  wrote  in  1796  his  Systema  dei 
Principii  del  Deritto  McmtimOy  he  complained 
that  the  limit  was  still  undecided  (sempre 
conibattuto  e  non  ancora  deciso),  and  hoped 
the  three  miles  distance  would  be  agreed 
ui>on,  as  '^  without  doubt"  it  was  the  greatest 
distance  cannon  shot  could  ever  be  made  to 
reach.  (Vol.  i.,  67-68.) 

Since  this  period,  the  three-mile  belt  of 
water  has  been  adopted  in  treaties  and  con- 
ventions, though  a  longer  distance  is  still 
claimed  for  purposes  of  protecting  the  re- 
venue against  smuggling. 

Chancellor  Kent  says  (3)  : — 

"  It  is  difficult  to  draw  any  precise  or  de- 
terminate conclusion,  amidst  the  variety  of 
opinions,  as  to  the  distance  to  which  a  state 
may  lawfully  extend  its  exclusive  dominion 
over  the  sea  adjoining  its  territories,  and  be- 
yond those  portions  of  the  sea,  which  are 
embraced  by  harbours,  gulfs,  bays  and 
estuaries,  and  over  which  iU  jurisdiction  un- 
questionably extends.  All  that  can  reason- 
ably be  asserted  is,  that  the  dominion  of  the 
sovereign  of  the  shore  over  the  contiguous  sea 
extends  as  far  as  is  requisite  for  his  safety, 
and  for  some  lawful  end.  A  more  extended 
dominion  must  rest  entirely  upon  force  and 
maritime  supremacy.  According  to  the  cur^ 
rent  of  modem  authority,  the  general  ter- 
ritorial jurisdiction  extends  into  the  sea  as 
far  as  cannon  shot  will  reach,  and  no  farther, 
and  this  is  generally  calculated  to  be  a  marine 
league ;  and  the  Congress  of  the  United  States 
have  recognised  this  limitation  by  authorising 
the  district  courts  to  take  cognizance  of  all 
captures  made  within  a  marine  league  of  the 
American  shores.  The  executive  authority 
of  this  country,  in  1793,  considered  the  whole 
of  Delaware  Bay  to  be  within  our  territorial 
jurisdiction,  and  it  rested  its  claim  upon 
those  authorities  which  admit  that  gulfs, 
channels  and  arms  of  the  sea  belong  to  the 
people  with  whose  lands  they  are  encom- 
passed. It  was  intimated  that  the  law  of 
nations  would  justify  the  United  States  in 
attaching  to  their  coasts  an  extent  into  the 
sea  beyond  the  reach  of  cannon  shot. 

*^  Considering  the  great  extent  of  the  line 
of  the  American  coasts,  we  have  a  right  to 
claim,  for  fiscal  and  defensive  regulations,  a 
liberal  extension  of  maritime  jurisdiction, 
and  it  would  not  be  unreasonable,  as  I  ap- 

(8)  Extract  from  Kenfa  Comm.,  Vol.  1,  pp.  28, 
20  (ed.  1844). 


prehend,  to  assume  for  domestic  purposes 
connected  with  our  safety  and  wel&re,  the 
control  of  the  waters  on  our  coasts,  though 
included  within  Lines  stretching  from  quite 
distant  headlands,  as,  for  instance,  from 
Cape  Ann  to  Cape  Cod,  and  from  Nantucket 
to  Montauck  Point,  and  from  that  point  to 
the  capes  of  the  Delaware,  and  from  the 
south  ca.pe  of  Florida  to  the  Mississippi.  It 
is  certain  that  our  Government  would  be 
disposed  to  view  with  some  uneasiness  and 
sensibility,  in  the  case  of  war  between  other 
maritime  powers,  the  use  of  the  waters  of 
our  coast,  far  beyond  the  reach  of  cannon 
shot,  as  cruising  ground  for  belligerent  pur- 
poses." 
Mr.  Wheaton  says,  at  s.  188  (4)  :— 
''  The  reasons  which  forbid  the  assertion 
of  an  exclusive  proprietary  right  to  the  sea 
in  general,  will  be  found  inapplicable  to  the 
particular  portions  of  that  element  included 
in  the  above  designations. 

'*1.  Thus,  in  respect  to  those  portions  of 
the  sea  which  form  the  ports,  harbours,  bays 
and  mouths  of  rivers  of  any  state  where  the 
tide  ebbs  and  flows,  its  exclusive  right  of 
property  as  well  as  sovereignty  in  those 
waters  may  well  be  maintained  consistently 
with  both  the  reasons  above  mentioned,  as 
applicable  to  the  sea  in  general.  The  state 
possessing  the  adjacent  territory,  by  which 
these  waters  are  partially  surrounded  and 
inclosed,  has  that  physical  power  of  con- 
stantly acting  upon  them,  and  at  the  same 
time  of  excluding  at  its  pleasure  the  action 
of  any  other  state  or  person  which,  as  we  have 
already  seen,  constitutes  possession,  llxese 
waters  cannot  be  considered  as  having  been 
intended  by  the  Creator  for  the  common  use 
of  all  mankind  any  more  than  the  adjacent 
land  which  has  already  been  appropriated  by 
a  particular  people.  Neither  the  material 
nor  the  moral  obstacle  to  the  exeroise  of  the 
exclusive  rights  of  property  and  dominion 
exists  in  this  case.  Consequently  the  state 
within  whose  territorial  limits  these  waters 
are  included  has  the  right  of  excluding  every 
other  nation  from  their  use," — ^a  very  im- 
portant test  of  dominium,  I  may  observe  in 
passing— the  writer  continues,  "The  exer- 
cise of  this  right  may  be  modified  by  com- 
pact, express  or  implied ;  but  its  existence  is 
founded  upon  the  mutual  independence  of 
nations,  which  entitles  every  state  to  judge 
for  itself  as  to  the  manner  in  which  the  right 
is  to  be  exeroised  subject  to  the  equal  reci- 
procal rights  of  all  other  states  to  establish 
similar  regulations  in  respect  to  their  own 

(4)  Extract  from  IVheaton's  International  Law 
(Dana),  pp.  188-190. 
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waters."  The  learned  writer,  having  thus 
spoken  of  oontigaous  water,  continues  (s.  1 89) : 
"  It  may  perhaps  be  thought  that  these  con- 
siderations do  not  apply  with  the  same  force 
to  those  portions  of  the  sea  which  ^ash  the 
coasts  of  any  particular  state,  within  the  dis- 
tance of  a  marine  league,  or  as  far  as  a  can- 
non shot  will  reach  from  the  shore.  The 
physical  ^wer  of  exercising  an  exclusive 
property  and  jurisdiction,  and  of  excluding 
the  action  of  other  nations  within  these 
limits,  exists  to  a  certain  degree ;  but  the 
moral  power  may  perhaps  seem  to  extend  no 
further  than  to  exclude  the  action  of  other 
nations  to  the  injuiy  of  the  state  by  which 
this  right  is  claimed.  It  is  upon  this  ground 
that  is  founded  the  acknowledged  immunity 
of  a  neutral  state  from  the  exercise  of  acts  of 
hostility  by  one  belligerent  power  against 
another,  within  those  limits.  This  claim  has, 
however,  been  sometimes  extended  to  ex- 
clude other  nations  from  the  innocent  use  of 
the  waters  washing  the  shores  of  a  particular 
state  in  peace  and  in  war ;  as,  for  example, 
for  the  purpose  of  participating  in  the  fishery, 
which  is  generally  appropriated  to  the  sub- 
jects of  the  state  within  that  distance  of  the 
coasts.  This  exclusive  claim  is  sanctioned 
both  by  usage  and  convention,  and  must  be 
considered  as  forming  a  part  of  the  positive 
law  of  nations." 

In  the  valuable  ''Traits  des  Prises  Mari- 
times,"  published  during  the  Crimean  War 
(1865)  (vol.  i.  p.  93),  it  is  stated  that  the 
''  port^  du  canon"  is  recognised  as  the  true 
limit  of  territorial  waters.  Lastly,  Mass^,  in 
his  recent  edition  of  '*  Le  Droit  Commercial 
dans  ses  rapports  avec  le  Droit  des  Gens," 
observes: — '*  That  a  state  has  not  '  la  pleine 
propri^t^  de  la  mer  littorale :'  il  a  seulement 
juridiction  sur  oette  partie  de  la  mer: 
'Quamvis  in  mare  non  sit  territorium,*  dit 
Roccus  (cent.  2,  resp.  3,  n.  10)  '  tamen  in  eo 
jorisdictio  exercetur  (3):'  ou  plut6t  la  pro- 
pri^t^  est  gr^v^e  d'une  servitude  natiirelle 
an  profit  de  tons  les  peuples  navigateurs. 
Cependant  il  en  est  autroment  pour  la  pdche, 
qui  ne  pent  Stre  faite  que  par  les  habitans 
dn  littoral." 

He  then  says : — ''C'est,  du  reste,  un  point 
fort  diffidle  k  didder  en  th^orie  pure,  que 
celui  de  savoir  quelle  est  I'^tendue  de  la  mer 
Uttorale." 

He  proceeds  to  examine  the  different  theo- 
ries upon  the  subject,  and  concludes  by 
adopting  that  of  the  cannon  shot  or  three 
miles'  distance,  but  admits  that  a  greater 
distance  is  claimed  by  some  nations. 

The  third  question,  though  touched  upon 
in  the  preceding  citations,  remains  to  be  sub- 
stantively considered ;  it  is  one  of  much  im- 
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portance,  viz.,  whether  admitting  that  the 
state  has  a  domioion  over  three  miles  of  ad- 
jacent water,  is  it  the  same  dominion  which 
the  possessor  has  over  her  land  and  her 
ports,  or  is  it  of  a  more  limited  character- 
limited  to  the  purpose  of  protecting  the  ad- 
jacent shore,  for  which  it  was  granted,  and 
not  extending  to  a  general  sovereignty  over 
all  passing  vessels,  and  therefore  not  impro- 
bably called  ligm  de  respect.  Pando,  the 
Spanish  jurist  (following  the  authority  and 
adopting  almost  the  very  words  of  Martens), 
observes  (Elementos  del  Derecho  Interna- 
cional,  pt  155): — ''But  we  ought  not  to  carry 
beyond  certam  limits  what  a  writer  calls  the 
linea  de  reepecto.  The  meaning  of  this  con- 
ventional phrase  is  that  we  ULOuld  not  do 
within  this  line  anything  that  the  govern- 
ment of  the  country  has  a  right  to  prevent, 
as  being  an  attempt  on  the  property  and 
security  of  the  nation." 

An  authority  relied  upon  by  the  counsel 
for  the  Crown  was  LoccenvuA  de  Jure  Ma/ri- 
timOj  chap.  iv.  (De  vm^rio  Maris,  8,  5.) 
That  author  observes  that  some  learned 
jurists  have  claimed  a  jurisdiction  of  two 
days'  journey  from  the  coasts,  others  sixty 
mUes,  others  one  hundred ;  and  then  he 
proceeds,  "  Alii  strictius  et  brevius  determi- 
nant ;  prsesertim  si  mare  interjacens  eousque 
se  non  extendat:  nimirum  ut  unicuique  juxta 
sua  littora  competat  dominium;  extra  ea, 
quatenus  classe  locum  occupavit,  vel  quous- 

?ue  ejus  territorium  juxta  mare  porrigitur. 
.  .  .  .  )  Communiter  tamen  delic- 
tum in  mari  particulari  perpetratum  in  ilia 
civitate  vel  republica  puniri  solet,  ad  cujus 
jurisdictionem  mare  spectat,  cujusque  portui 
locus  ille  maris  propinquior  est.  (  .  .  .  .  ) 
Sed  si  crimen  in  mari  inter  duas  urbes  eequa- 
liter  distantes  commissum  sit,  ejus  cognitio 
ad  utramque  per  concursum  jurisdictionis 
pertinebit;  quia  delictum  commissum  est  in 
confinio,  quod  est  commune  utriusque  civi- 
tatis.  Si  vero  eadem  pars  maris  ad  plures 
pertineat,  iUi  omnes  poterunt  cognoscere;  ^ 
ita  tamen  ut  sit  prseventioni  locus.  Prae- 
venire  autum  dicitur,  qui  delinquentem  cepit 
in  mari,  licet  alius  judex  prius  eum  citarit 

Surely  the  extravagance  of  these  pro- 
positions according  to  recognised  modem 
international  law  carries  with  them  their 
own  refutation. 

It  is  right  to  mention  here  that  the  au- 
thority of  Heineccius  was  properly  cited  by 
the  counsel  for  the  Crown  as  supporting  his 
proposition.  The  passage  is,  ''exteri,  qui 
in  territorio  nostro  sunt,  sunt  subditi  tem- 
porarii ;  ita  qui  in  mari  nostro  navigant. 
Hinc  nullum  est  dubium  quin  puniri  a  &lgis 
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possit,  qui  in  mari  hoo  australi  piraticam 
exercuit,  vel  homicidium  commisit,  quamvia 
Bit  ezterufl  "  (5). 

Another  authority  relied  upon  was  Cas- 
aregis  ;  that  writer  gives  his  opinion  boldly. 
''£andem  proraus  juriadictionem,  qua  prin- 
ceps  in  ierrestri  suo  territorio  potitur,  etiam 
habet  in  man  eidem  buo  terrefltri  territorio 
adjacente  ;  nam  totum  iU\ui  mare,  quod  mw 
territorio  usque  ad  cerUwn  miUiaria,  non  in- 
terruptum  ab  jurisdictione  alteriua  vicini 
principis,  adjacet,  non  minus  reputatur  suum 
proprium  territorium ;  quam  tota  terra  in 
qua  ipse  regit,  aut  dominatur.  '*    .    •.     . 

''  Ideoque  in  vim  talis  junsdictionis  potest 
Princeps  Gabellas  et  Vectigalia  in  mari  suo, 
suisque  portubus  imponere,  easque  k  vehenti- 
bus  meroes  per  mare  suum  exigere  .     ; 

inibique  navigationes  permittere,  vel  pro- 
hibere,  vel  alias  quaacumque  leges  statuere, 
etsi  adversus  prsascripta  factum  fuerit ;  naves 
arrestare,  ut  meroes  confiscare  valet  .    .     .*' 

Casaregis  then  proceeds  to  state  pretty 
broadly  the  extent  of  jurisdiction  over 
foreigners  in  their  territorial  waters. 

"  Potest  insuper  omnes,  ut  quodibet  de- 
linquentes  in  tiavlbus,  vel  navigiis  existentibus 
in  illiiis  portubus,  vel  ejus  mari  dicto  8tu> 
territorio  adjacente  punire,  quinimmo  capi- 
taneus,  seu  magister  navis,  vel  cujuslibet 
navigii  tales  delinquentes  eidem  principi,  vel 
ejus  judici  pnesentare  ut  per  eum  juxta 
iUius  leges  puniantur    .... 

"Pariterque  pro  debitis  civilibus  ad  in- 
stantiam  creditorum  potest  naves  sequestrari, 
vel  arrestari  facere " 

With  all  respect  for  the  opinion  of  Cas- 
aregis I  must  express  my  dissent  from  these 
propositions  of  international  law  ;  they  may 
be  the  logical  and  legitimate  conclusions  from 
the  premiss  that  the  adjacent  waters  are  as 
much,  and  in  as  unlimited  a  sense,  territory 
as  the  land,  but  if  so,  they  prove  the  error 
of  the  premiss. 

The  learned  American  writer,  Mr.  Bishop, 
appears  also  to  think  that  this  jurisdiction  is 
exclusive  and  absolute,  susceptible  of  no 
limitation  not  imposed  by  itself,  and  that 
over  these  waters  foreign  vessels  have  no 
right  to  pass  if  the  implied  license  under 
which  they  do  so  be  withdrawn  by  the  state 
(Criminal  Law,  I.,  s.  76.) 

A  much  juster  description  of  the  authority 
appears  to  me  to  be  given  by  Lord 
Stowell  (6)  :— 

"  Thirdly,  it  is  an  observation  of  law  that 
the  passage  of  ships  over  territorial  i>ortionB 

(o)  Huinecciiis,  Lib.  ii.,  cap.  iii.,  sec.  xii.,  ad 
Grotius. 

(6)  The  Twee  Gebroeders,  3  C.  Kobinson's  Bep., 
p.  352  (Sir  W.  Scott). 


of  the  sea  or  external  water  is  a  thing  less 
guarded  than  the  passage  of  armies  over  land, 
and  for  obvious  reasons.  An  army,  in  the 
Btrictest  state  of  discipline,  can  hiuxlly  pass 
into  a  country  without  great  inconvenience 
to  the  inhabitants  ;  roads  are  broken  up,  the 
price  of  provisions  is  raised,  the  sick  are 
quartered  on  individuals,  and  a  general  un- 
easiness and  terror  is  excited;  but  the  passage 
of  two  or  three  vessels  or  of  a  fleet  over 
external  waters  may  be  neither  felt  nor  per- 
ceived. For  this  reason  the  act  of  inoffen- 
sively passing  over  such  portions  of  water, 
without  any  violence  committed  there,  is  not 
considered  as  any  violation  of  territory  be- 
longing to  a  neutral  state,  permission  is  not 
usually  required  ;  such  waters  are  considered 
as  the  common  thoroughfare  of  nations, 
though  they  may  be  so  far  territory  as  that 
any  actual  exercise  of  hostility  is  prohibited 
therein.'* 

The  same  principle  is  laid  down  in  the  case 
of  the  **  United  States  v.  Kessler  '*  (7),  heard 
before  the  Circuit  Court  of  the  United 
States,  Pennsylvania.  The  defendant  was 
indicted  for  robbery  and  piracy  on  the  high 
seas,  on  board  a  brig  called  UEvlnr^  a 
foreign  vessel,  belonging  exclusively  to 
French  owners  and  sailing  under  the  French 
flag.  Mr.  Brewster,  the  counsel  for  the  de- 
fendant, said  that  he  had  no  evidence  to 
offer.     He  stated  his  ground  of  defence  : — 

''  1.  That  the  evidence  had  not  made  out 
a  case  of  general  piracy,  but  that  the  de- 
fendant, if  guilty  of  anything,  is  guilty  of 
a  piracy,  made  so  by  the  Acts  of  Congress. 

''  2.  That  the  power  to  define  and  punish 
piracy,  given  to  Congress  by  the  constitution, 
does  not  extend  to  any  vessel  under  any  flag, 
but  that  of  the  United  States,  although  the 
offender  be  a  citizen  of  the  United  States  ; 
that  this  being  a  French  vessel,  and  the  de- 
fendant a  mariner  on  board  of  her,  he  had, 
for  the  time  being,  expatriated  himself,  and 
if  guilty  of  any  offence,  can  be  punished 
only  by  the  laws  of  France  ;  that  there  is  no 
evidence  that  the  defendant  is  a  citizen  of 
the  United  States  ;  that  the  vessel  was  not 
scuttled,  nur  the  robbery  committed  within 
a  marine  league  of  the  coast  of  the  United 
States,  and,  if  they  were,  yet  the  Acts  of 
Congress  do  not  make  such  acts  piracy ;  that 
the  indictment  is  imperfect  and  insufficient  ; 
there  is  no  averment  that  the  vessel  was 
American;  it  is  necessary  to  aver  that  the 
defendant  is  an  American  citizen,  and  that 
the  owners  were  Americans." 

It  was  holden  by  the  Court  that  the  piracy 
was  not  piracy  in  the  international  sense,  but 
by  the  Acts  of  Congress ;  and  with  regard 

(7)  BaldurifCrRep,,  Vol.  1,  pp.  15, 17. 
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to  the  second  qnestion,  as  to  the  offence 
haymg  been  committed  within  a  marine 
league  of  the  coast,  and  therefore  within  the 
teiritoiT^  of  the  United  States,  the  learned 
Jadge  (Jwlije  Hopkinson)  expressed  himself 
as  follows: — 

♦  *  ♦  #  # 

"  It  is  my  duty  to  go  on  one  step  further  on 
this  subject ;  you  \nll  remark  that  this  point, 
becomes  important  to  the  prosecution  only 
on  account  of  the  foreign  ownership  of  this 
brig.  Had  she  been  American,  then  the 
crime  being  committed  on  the  high  seas  it 
would  have  been  immaterial  whether  it  was 
within  or  without  the  marine  league  of  the 
coast,  either  of  this  or  any  other  country ; 
but  it  is  aigued  that  although  we  may  not 
baTe  jurisdiction  of  an  offence  committed  on 
the  h^;h  seas  on  board  of  a  foreign  vessel  at 
a  greater  distance  than  three  miles  from  the 
shore,  yet  if  it  be  within  that  distance  we 
obtain  a  right  to  try  and  punish  it.  I  am 
not  of  this  opinion.  The  jurisdiction  of  this 
Court  is  derived  wholly  from  the  Acts  of 
Congress  on  this  subject.  The  description 
of  the  place  to  which  or  over  which  it  extends 
is  the  high  seas.  If,  then,  the  space  within 
the  marine  league  is  not  comprehended 
witbin  this  description,  this  Court  has  no 
jurisdiction  over  it ;  if  it  be  comprehended, 
as  it  certainly  is,  then  it  is  so  because  it  is 
a  part  of  the  high  seas,  in  all  respects  and  to 
all  purposes  the  same  as  any  otiier  part  of 
the  high  seas.  Nothing  is  added  to  the 
jurifldiction  of  the  courts  of  the  United 
States  by  reason  of  the  offence  having  been 
committed  within  this  distance  of  their  coast, 
nothing  ii  taken  from  it  by  reason  of  its 
having  been  committed  within  the  juris- 
dictional limits  of  a  foreign  government, 
within  a  marine  league  of  the  shore,  if  done 
on  the  high  seas,  which  are  held  to  be  any 
waters  on  the  sea  coast,  without  the 
boundaries  of  low-water  mark.  It  follows 
from  these  principles  that  if  this  Court  has 
no  power  under  the  Act  of  Congress  to  try 
ana  punish  tins  offence  committed  on  board 
of  a  foreign  vessel  on  the  ocean,  it  acquires 
no  such  power,  because  she  was  within  a 
marine  league  of  our  coast  when  the  offence 
was  committed.  The  principle  on  which 
naticMisclaim  this  extension  of  their  authority 
and  jurisdictional  rights  for  a  certain 
distance  beyond  their  shores  is  to  protect 
their  safe^,  peace  and  honour  from  in- 
vasion, disturbance  and  insult.  They  will 
not  have  their  strand  made  a  theatre  of 
violence  and  bloodshed  by  contending 
belligerents.  Some  distance  must  be  as- 
sumed. It  varies  by  different  jurists  from 
one  league  to  thirty,  and  again  as  far  as  a 
cannon  will  cany  a  ball.  Such  limits  may 
Vol.  id.— M.0. 
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be  well  enough  for  their  object,  but  would 
be  extraordinary  boundaries  of  the  judicial 
power  and  jurisdiction  of  a  Court  of  law. 

''It  is  my  opinion  that  whether  this 
offence  was  committed  within  or  without  a 
marine  league  from  the  coast  of  the  United 
States  is  of  no  importance  to  the  question  of 
the  jurisdiction  of  this  Court  to  hear  and 
determine  it." — (United  States  v.  KessleVj 
Baldwins  {Amer^  Rep,,  pp.  34,  35.) 

The  following  case  deserves  for  several 
reasons  attentive  consideration.  The  Judge, 
Sir  John  NichoU,  had  been  Queen's  Advocate 
during  a  great  part  of  the  French  Revo- 
lution ;  he  was  well  versed  in  international 
law,  and  had  a  high  judicial  reputation  : — 

In  the  case  of  27ie  King  v.  49  Casks  of 
Brandy,  3  Hogg.  Ad,  Bep,,  pp.  289,  290, 
he  observed — 

''  Again,  it  ia  said  that  there  is  no  instance 
where  the  Admiralty  has  set  up  a  claim ;  but 
is  there  any  instance  where  notice  has  been 
given  to  the  Admiralty  that  the  goods  have 
been  picked  up  and  brought  in  from  a  con- 
siderable distance  beyond  low  water  mark  ? 
These  goods  were  picked  up  floating  at  sea, 
and  carried  either  to  Poole  or  Weymouth, 
and  was  it  not  the  duty  of  the  lord,  or  his 
steward,  to  give  notice  where  goods  had  been 
brought  in  from  beyond  low- water  mark;  for 
as  to  the  right  of  the  lord  extending  three 
miles  beyond  low  water,  it  is  quite  ex- 
travagant as  a  jurisdiction  belonging  to  any 
manor.  As  between  nation  and  nation,  the 
territorial  right  may,  by  a  sort  of  tacit 
understanding,  be  extended  to  three  miles, 
but  that  rests  upon  different  principles,  viz., 
that  their  own  subjects  shall  not  be  disturbed 
in  their  fishing,  and  particularly  in  their 
coasting  trade  and  communications  between 
place  and  place  during  war ;  they  would  be 
exposed  to  danger  if  hostilities  were  allowed 
to  be  carried  on  between  belligerents  nearer 
to  the  shore  than  three  miles ;  but  no  person 
ever  heard  of  a  land  jurisdiction  of  the  body 
of  a  county  which  extended  to  three  miles 
from  the  coast." 

So  Merlin  in  his  article  on  ''  Mer*'  (8) 
says : — 

^*  De  toutes  les  choses  qui  sent  commimes 
aux  hommes,  il  n'y  en  a  point  dont  Fusage 
ait  plus  d'etendue  et  soit  plus  universel  que 
celui  des  mers,  puisqu'il  est  naturellement 
propre  k  toutes  les  nations.  D'oii  il  suit, 
qu'aucun  souverain  n'a  droit  de  s'attribuer 
rempire  de  la  Mer. 

''Mais  la  liberty  d'user  de  la  Mer  doit 
avoir  des  homes,  pour  pr^venir  les  incon- 
vtfniens  qui  auraient  lieu  si  chacun  en  usait 

(8)  Extract  from  Merlin^^^.  de  Juris,  vol.  10, 
p.  136. 
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Belon  ses  vues  particuli^res  :  en  effet, 
chaque  Bouverain  ^tantbien  fond^  &  d^fendre 
le  commerce  stranger  dans  sea  poBsesaions,  ot 
les  garantir  d'insnlte  [observe  the  reason  of 
the  jurisdiction  conceded],  pent  empdcher 
qu'on  n'en  approche  qa'2k  une  certaine  dis- 
tance. 

*'  Oe  principe  ^tabli,  il  n'a  plus  4t6  ques- 
tion que  de  convenir  entre  les  souverains,  de 
la  distance  jnsqu'it  laquelle  s'etendrait  leur 
domination  respective ;  et  c'est  k  quoi  ont 
pourvu  les  traites  de  paix  et  de  commerce, 
qui  ont  fixd  cette  distance  k  deux  lieues  de  la 
c6te.  Ainsi,  au-del&  de  cette  distance,  la 
navigation  doit  absolument  etre  libre,  et  par 
consequent  dtre  exempte  de  toute  visite  de 
la  part  des  commandans  des  garde  cdtes ; 
mais  en  degk,  on  est  suspect  de  commerce 
clandestin  et  prohibd  ;  c'est  pourquoi  on  est 
sujet  k  etre  visits,  et  mSme  k  voir  confisquer 
les  merchandises  et  le  navire,  k  moins  qu'il 
n'y  ait  preuve  qu'on  n'a  exc^de  la  distance 
determinee,  que  par  force  majeure." 

The  privilege  of  the  three-mile  belt, 
therefore,  is  granted,  according  to  this 
author,  for  the  purposes  of  self-defence 
against  attacks  in  war  and  smuggling  in 
peace. 

So  M.  Ortolan  (9)  in  his  chapter  on  "  Mer 
territoriale,"  observes  that  the  right  of  the 
State  to  the  adjacent  sea  '*  est  fonde  s\ir  son 
droit  de  defense  ; "  she  cannot  close  these 
waters  as  she  may  close  her  ports,  "  le  droit 
qui  existe  sur  la  mer  territoriale  n'est  pas  un 
droit  de  propriety  ;  ou  ne  pent  pas  dire  que 
retat  propridtaire  des  cdtes  soit  propritftiure 
de  cette  mer  ; "  he  further  says,  **  On  sent 
que  I'espace  maritime  soumis  ainsi,  non  pas 
k  un  droit  de  propriety,  mas  k  la  souverainete 
d'un  etat,  doit  Hre  n^cessairement  renfermtf 
dans  d'etroites  limites.  O'est  k  ce  regime 
complet  que  r^pondent  express^ment  la 
denomination  de  mer  territoriale,  et  la 
Umite  commune  de  la  plus  forte  port^e  du 
canon  '*  (10). 

Bluntschli  (11)  seems  to  recognise  the  dis- 
tinction in  principle  between  the  passing 
and  the,  so  to  speak,  commorant  ship.  He 
says, — 

''Les  navires 
d'un  etat 

port  etranger,  remontent  un  fleuve,  une 
riviere,  etc. ,  sont  soumis  k  la  souverainete 
de  retat  etranger  tant  qu'ils  restent  sur  le 
territoire  maritime  de  ce  dernier."  His  note 
is — ''Les   navires     dtrangers,    comme    les 


(9)  Diplo  de  la  Mer,  vol.  1,  pp.  174, 176. 

(10)  Ifnd.  p.  177. 

(11)  2>  Droit  International  Codifie,  Livre  iv., 
§§319,  322. 


Ekvires  qui  pendtrent  dans  les  eaux 
etranger,  jettent  Tancre  dans  un 


voyageurs  etrangers,  ne  peuvent  pM  se 
soustraire  k  la  souvendnete  de  I'etat  oh.  ils 
se  trouvent.  Cette  souveminete  se  fait 
sentiraussi  bien  sur  la  mer  dependant  du 
territoire  que  sur  la  terre  ferme  ;  il  n'existe 
aucun  motif  d'accorder  des  immunites  aux 
navires  etrangers.  L'etat  stranger  exeroe 
done  la  police  sur  tous  les  navires  mouilies 
dans  le  port,  et  ses  tribunaux  sont  oomp^- 
tents  pour  connaitre  des  proems  civils,  oomme 
aussi  des  deiits  ou  contraventions  des  mate- 
lots  etrangers  lorsque  le  navire  se  trouve 
dans  les  eaux  qui  dependent  du  territoire." 

(§  319) 

''  Les  navires  que  se  boment  k  longer  les 

c6tes  d'un  etat  dans  la  partie  de  la  mer  qui 

fait  partie  du  territorie  de  oe  dernier,  sont 

Boumiis  temporairement  k  la  souverainete  de 

cet  etat,   en  oe  sens  qu'ils  doivent  respecter 

les  ordonnances  militures  ou  de  police  prises 

Ear  lui  pour  la  siirete  de  son  territoire  et  de 
i  population  c6ti^re."  And  his  note  to 
this  is,  "  V.  art.  302  et  310.—"  La  jurisdic- 
tion de  retat  riverain  ne  s'etend  sur  la  '  mer 
voisine '  que  dans  la  mesure  jugde  neoessaiie 
par  la  police  et  les  autorit^s  militaires.  Le 
navire  est  sous  tous  les  autres  rapports, 
aussi  libre  que  s'il  se  trouvait  en  pleine  mer, 
c'est-&-dire  qu*il  est  regard^  comme  une 
partie  flottante  du  territoires  de  IMtat  dont 
il  depend."    (§322.) 

The  authority  of  Kaltenbom,  which  la 
certainly  respectable  (he  writes  in  1861)  is 
directly  in  favour  of  the  exemption  of  the 

eassixig  vessel  from  the  law  of  the  State. 
Sndlich  muss  wohl  davon  als  befreit  ansehen 
die  bloss  vorlibersegelnden  Schiffe.l  He 
differs  from  Heffter,  inasmuch  as  Heffter 
applies  the  same  exemption  to  vessels  forced 
into  port  by  stress  of  weather.  HeJB^r 
appears  to  have  changed  his  opinion  to  a 
certain  extent  on  the  question,  but  in  the 
French  edition  of  1873,  he  expressly  exempts 
from  the  territorial  jurisdiction,  ''  les  navires 
ne  faisant  que  traverser  les  eaux  qui  ooulent 
en  avant  d*un  port. "  (Droit.  Inter  :  (§  72, 
v.  3.)  This  author  appears  to  have  had 
in  his  mind  the  passage  in  the  Digest 
(1.  V.  t.  L  xix.)  : — 

''  Nam  ubi  sic  venit,  ut  confestim  disoedat, 
et  quasi  a  viatore,  vel  eo  qui  transvehebatur 
vel  eo  qui  iraparktif  emit,  durissimum  est, 

3uot-quot  locis  quis  navigans  vel  iter  faciens 
elatus  est,  tot  locis  se  defendere." 
The  sound  conclusions  which  result  from 
the  investigation  of   the  authorities  which 
have  been  referred  to,  appear  to  me  to  be 
these  : — 

The  consensus  of  civilised  independent 
States  has  recognised  a  maritime  extension 
of  frontier  to  the  distance  of  three  miles  from 
low  water  mark,  because  such  a  frontisr  nr 
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belt  of  wiAer  is  neoessaiy  for  the  defenoe  and 
aecfoiity  of  the  adjacent  State. 

It  is  for  the  attainment  of  these  particular 
objects  that  a  dominium  has  been  granted 
over  this  portion  of  the  high  seas. 

This  proposition  is  materially  different 
from  the  proposition  contended  for,  namely, 
that  it  is  competent  to  a  State  to  exercise 
within  these  waters  the  same  rights  of  juris- 
diction and  property  which  appertain  t6  it  in 
xespect  to  its  huids  and  its  ports.  There  is 
one  obvious  test  by  which  the  two  sovereign- 
ties may  be  distinguished. 

According  to  modem  international  law,  it 
IS  certainly  a  right  incident  to  each  State  to 
refuse  a  passage  to  foreigners  over  its  terri- 
tory by  hmd,  whether  in  time  of  peace  or 
war.  But  it  does  not  appear  to  have  the 
same  right  with  respect  to  preventing  the 
passage  of  foreign  ships  over  this  portion  of 
the  hiAhseas. 

In  uie  former  case  there  is  no  jiw  tran- 
sUu»  ;  in  the  latter  case  there  is. 

The  reason  of  the  thing,  that  is,  the  de- 
fence and  security  of  the  State,  does  not 
require  or  warrant  the  exclusion  of  peaceable 
foreign  vessels  from  passing  over  these 
waters ;  and  the  custom  and  usage  of  nations 
has  not  sanctioned  it. 

Consequences  fraught  with  mischief  and 
injustice  might  flow  from  the  opposite  doc- 
traoe,  which  would  render  applicable  to  a 
foreign  vessel  while  in  Uinere  from  one 
foreign  port  to  another,  passing  over  these 
waters,  all  the  criminal  law  of  the  adjacent 
territory.  No  single  instance  has  been 
brought  to  our  notice  of  the  practical  exer- 
cise by  any  nation  of  this  jurisdiction. 

The  authorities  cited  in  order  to  shew 
that  a  foreign  vessel  is  subject  to  the  laws  of 
the  foreign  port  which  she  enters,  appear  to 
me  inapplicable  to  the  present  case. 

A  foreign  merchant  vessel  going  into  the 
port  of  a  foreign  State,  subjects  herself  to  the 
ordinary  law  of  the  place  during  the  period 
of  her  commorancy  there  ;  she  is  as  much  a 
mtbdUus  iemporatieiw  as  the  individual  who 
visita  the  interior  of  the  country  for  the 
purposes  of  pleasure  or  business. 

It  may  be  that  the  foreign  State,  influ- 
enced by  considerations  of  public  policy,  or 
by  treaty  obligations,  chooses  to  forego  the 
exerdse  of  her  law  over  the  foreign  vessel 
and  crew,  or  exercises  it  only  when  they  dis- 
turb the  peace  and  good  order  of  the  port. 
This  is  the  course  which  France  has  usually 
pursued  ;  an  illustration  of  it  is  furnished 
by  the  case  cited  from  DaXLoz  {Juris  Gen. 
(1859X  "  Cour  de  Cassation,"  j)p.  88,  89), 
the  result  of  which  is  correctly  stated  in  the 
marginal  note. 

'*  lies  b&timents  de  commerce  strangers, 


THE  DUTIES  OF  MAGISTRATES. 


27 


stationnant  dans  un  port  Frangais,  sont 
soumis  h  la  juridiction  territoriale  pour  ce 
qui  conceme  les  d^ts  entre  strangers  et 
notamment  entre  gens  d  I'^quipage,  dont  la 
repression  n'int^resse  pas  exclusivement  la 
discipline  et  Padministration  int^rieure  du 
bord.  (C.  Nap.  3  ;  Ay.  Cons.  d'Et  20  Nov. 
1806)." 

'^n  en  est  ainsi,  surtout,  lorsque  ces 
d^its  sont  de  nature  k  compromettre  la 
tranquillity  du  port,  ou  lorsque  I'interven- 
tion  de  Tautorit^  locale  h,  6i4  reclame. " 

I  cannot  entertain  any  doubt  that  in  this 
country,  a  foreign  sailor  complaining  of  the 
iU-treatment  of  his  master  on  board  a 
foreisn  ship  in  on  English  port,  would  be 
entitled  to  the  protection  of  an  English 
Court  of  justice. 

If  indeed,  as  has  been  contended,  there  be 
no  diflerence  between  the  jurisdiction  by  the 
adjacent  State  over  vessels  in  ports,  and 
over  passing  vessels,  then  the  whole  criminal 
law  of  England  was  applicable  to  the  crew 
and  those  on  board  the  German  vessel  so 
long  as  she  was  within  a  marine  league  of  the 
English  shore. 

I'he  consequences  of  such  a  position  of  law 
appear  to  me,  especially  in  the  absence  of  any 
precedent,  sufficient  to  render  it  untenable. 

There  is  yet  another  argument,  already 
partially  adverted  to,  which  appears  to  me 
entitled  to  great  weight  in  an  English  Court 
of  justice. 

Upon  the  subject  of  the  three  miles  belt  of 
territorial  water.  Parliament  has  frequently 
legislated.  It  might  perhaps  be  not  imperti- 
nently asked,  why?  if  these  waters  are  terri- 
torial in  the  same  sense  as  the  land  and  those 
who  traverse  them  are  already  subject  to  the 
law?  But,  passing  by  this  observation,  it 
will  be  found  on  examination  of  the  statutes, 
that  the  provisions  in  them  are  either  framed 
exclusively  for  British  subjects  and  ships,  or 
that  they  relate  to  the  protection  and  peace 
of  the  State. 

The  statutes  are  as  follows : — 

By  the  existing  *^  Customs  Consolidation 
Act,''  16  &  17  Vict,  c  10,  in  section  212, 
it.  is  enacted  that,  **  If  any  ship  or  boat  be- 
longing wholly  or  in  part  to  Her  Majesty's 
subjects,  or  having  half  the  persons  on  board 
subjects  of  Her  Majesty,  shall  be  found  or 
discovered  to  have  been  within  four  leagues 
of  that  part  of  the  coast  of  the  United  King- 
dom which  is  between  the  North  Foreland, 
on  the  coast  of  Kent,  and  Beachy  Head,  on 
the  coast  of  Sussex,  or  within  eight  leagues 
of  any  other  part  of  the  coast  of  the  United 
Kingdom;  or  if  any  foreign  ship  or  boat 
having  one  or  more  subjects  of  Her  Majesty 
on  board,  shall  be  found  or  discovered  to 
have  been  within  three  leagues  of  the  coast 
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of  the  United  Kingdom,  or  if  any  foreign 
ship  or  boat  shall  be  found  or  discovered  to 
have  been  within  one  league  of  the  coast  of 
the  United  Kingdom,  or  if  any  ship  or  boat 
shall  be  found  or  discovered  to  have 
been  within  one  league  of  the  Channel 
Islands,  any  such  ship  or  boat  so  found  or 
discovered,  having  on  board  or  in  any  manner 
attached  thereto,  or  having  had  on  board  or 
in  any  manner  attached  thereto,  or  convey- 
ing or  having  conveyed  in  any  manner,  any 
spirits,  &c.,  &c.,  then  and  in  every  such 
case  the  said  spirits,  &c.,  &c.,  and  also  the 
ship  or  boat  shaJl  be  forfeited." 

By  33  &  34  Vict.  c.  90  (Foreign  Enlist- 
ment Act),  it  is  enacted,  section  2,  ''This 
Act  shall  extend  to  all  the  dominions  of  Her 
Majesty,  including  the  adjacent  territorial 
waters." 

Section  14,  ''  If  during  the  continuance  of 
any  war  in  which  Her  Majesty  may  be  neu- 
tnd,  any  ship,  goods,  or  merchandise,  cap- 
tured as  prize  of  war  within  the  territorial 
jurisdiction  of  Her  Majesty,  in  violation  of 
the  neutrality  of  this  realm,  or  captured  by 
any  ship  which  may  have  been  built,  equipped, 
commissioned  or  despatched,  or  the  force  of 
which  may  have  been  augmented,  contrary 
to  the  provisions  of  this  Act,  are  brought 
within  the  limits  of  Her  Majesty's  dominions 
by  the  captor,  or  any  agent  of  the  captor,  or 
by  any  person  having  come  into  possession 
thereof,  with  knowledge  that  the  same  was 
prize  of  war  so  captured  as  aforesaid,  it  shall 
be  lawful  for  the  original  owner  of  such  prize, 
or  his  agent,  or  for  any  person  authorised  in 
that  behalf  by  the  Government  of  the  foreign 
State  to  which  such  owner  belongs,  to  make 
application  to  the  Court  of  Admiralty  for 
seizure  and  detention  of  such  prize,  and  the 
Court  shall,  on  due  proof  of  the  facts,  order 
such  prize  to  be  restored." 

By  17  &  18  Vict.  c.  104,  Part  IX., 
section  502,  it  is  enacted,  '*  The  ninth  part 
of  this  Act  shall  apply  to  the  whole  of  Her 
Majesty's  dominions.'' 

And  by  Part  X.,  section  517,  "The  tenth 
part  of  this  Act  shall  in  all  cases,  where  no 
particular  country  is  mentioned,  apply  to 
the  whole  of  Her  Majesty's  dominions." 

Section  627,  "  Whenever  any  injury  has, 
in  any  part  of  the  world,  been  caused  to  any 
property  belonging  to  Her  Majesty  or  to  any 
of  Her  Majesty's  subjects,  by  any  foreign 
ship,  if  at  any  time  thereafter  such  ship  is 
found  in  any  port  or  river  of  the  United 
Kingdom,  or  within  three  miles  of  the  coast 
thereof,  it  shall  be  lawful  for  the  Judge  of 
any  Court  of  record  in  the  United  Kingdom, 
or  for  the  Judge  of  the  High  Court  of  Admi- 
ralty, or  in  Scotland,  the  Court  of  Session, 
or  tiie  Bheri£f  of  the  county  within  whose 


jurisdiction  such  ship  may  be,  upon  its  being 
shewn  to  him  by  any  person  applying  sum- 
marily that  such  injury  was  probably  caused 
by  the  misconduct  or  want  of  skill  of  the 
master  of  mariners  of  such  ship,  to  issue  an 
order  directed  to  any  officer  of  customs  or 
other  officer  named  by  such  Judge,  requiring 
him  to  detain  such  ship  until  such  time  as 
the  owner,  master  or  consignee  thereof  has 
made  satisfaction  in  respect  of  such  injury, 
or  has  given  security,  to  be  approved  by  the 
Judge,  to  abide  the  event  of  any  action,  suit 
or  other  legal  proceeding  that  may  be  insti- 
tuted in  respect  of  such  injury,  and  to  pay 
all  costs  and  damages  that  may  be  awarded 
thereon  ;  and  any  officer  of  customs  or  other 
officer  to  whom  such  order  is  directed  shall 
detain  such  ship  accordingly." 

By  18  &  19  Vict.  c.  91.  s.  21  (Meichant 
Shipping  Act  Amendment  Act)  :  "If  any 
person  ^ing  a  British  subject,  charged  witib 
having  committed  any  crime  or  offence  on 
board  any  British  ship  on  the  high  seas  or 
in  any  foreign  port  or  harbom*,  or  if  any 
person,  not  being  a  British  subject,  charged 
with  having  committed  any  crime  or  offence 
on  board  any  British  ship  on  the  high  seas, 
is  found  within  the  jurisdiction  of  any  Court 
of  justice  in  Her  Majesty's  dominions  which 
would  have  had  cognizance  of  such  crime  or 
offence  if  committed  within  the  limits  of  its 
ordinary  jurisdiction,  such  Court  shall  have 
jurisdiction  to  hear  and  try  the  case  as  if 
such  crime  or  offence  had  been  committed 
within  such  limits." 

The  foreign  ship  is  not  mentioned  in  this 
section,  which  is  therefore  applicable  only  to 
British  ships,  because  it  is  an  established 
principle  as  to  the  construction  of  a  statute 
that  it  should  be  construed,  if  the  words  will 
permit,  so  as  to  be  in  accordance  with  the 
principles  of  international  law. 

By  25  &  26  Vict.  c.  03.  s.  54  (the  Mer- 
chant Shipping  Acts,  &c.  Amendment  Act) : 
''The  owners  of  any  ship,  whether  British 
or  foreign,  shall  not,  in  cases  where  all  or 
any  of  the  following  events  occur,  without 
their  actual  fault  or  privity "  (here  the  dif- 
ferent events  are  specified)  ''  be  answerable 
in  damages  in  respect  of  loss  of  life  or  per- 
sonal injury,  either  alone  or  together,  with 
loss  or  damage  to  ships,  boats,  goods,  mer- 
chandise, &c.,  to  an  aggregate  amount  ex- 
ceeding 152.  for  each  ton  of  their  ship's 
tonnage ;  nor  in  respect  of  loss  or  damage  to 
ships,  goods,  merchandise,  &c.  whether  there 
be  in  addition  loss  of  life  or  personal  injury 
or  not,  to  an  aggregate  amount  exceeding  82. 
for  each  ton  of  the  ship's  tonnage,"  &c. 

Then,  in  the  same  section,  fiiere  are  two 
other  provisions  made  concerning  the  mea- 
surement of  foreign  ships. 
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By  36  &  37  Vict.  c.  85.  s.  16  (Mer- 
chant Shipping  Acts  Amendment  Act),  it  is 
enacted,  ''In  every  case  of  collision  between 
two  vesaelB,  it  shall  be  the  duty  of  the 
master  or  person  in  charge  of  each  vessel,  if 
and  so  far  as  he  can  do  so  without  danger  to 
his  own  vessel,  crew  and  passengers  (if  any), 
to  stay  by  the  other  vessel  until  he  has  ascer- 
tained that  she  has  no  need  of  further  assist- 
ance, and  to  render  to  the  other  vessel,  her 
master,  crew  and  passengers  (if  any),  such 
assistance  as  may  be  practicable  and  as  may 
be  necessary  in  order  to  save  them  from  any 
danger  caused  by  the  collision ;  and  also  to 
give  to  the  mast^  or  person  in  charge  of  the 
other  vessel  the  name  of  his  own  vessel,  and 
of  her  port  of  registry,  or  of  the  port  or  place 
to  which  she  belongs,  and  also  the  names  of 
the  ports  and  places  from  which  and  to  which 
she  is  bound. 

''  If  he  fails  so  to  do,  and  no  reasonable 
cause  for  such  failure  is  shewn,  the  collision 
shall,  in  the  absence  of  proof  to  the  contrary, 
be  deemed  to  have  been  caused  by  his  wrong- 
ful acts,  neglect  or  default." 

So  far  the  statute  applies  to  all  vessels, 
and  then  follows  a  section  making  the  offence 
criminal,  but  especially  confimng  it  to  the 
navigition  of  British  vessels. 

''  £very  master  and  person  in  charge  of  a 
British  vessel  who  fails,  without  reasonable 
cause,  to  render  such  assistance  or  give  such 
information  as  aforesaid  shall  be  deemed 
guilty  of  a  misdemeanor,  and  if  he  is  a  certi- 
ficated officer  an  inquiry  into  his  conduct  may 
be  held,  and  his  certificate  may  be  cancelled 
or  suspended." 

The  same  statute  continues  with  a  provision 
as  to  civil  actions  applicable  to  all  vessels : — 

Section  17 :  '*  If  in  any  case  of  collision  it 
is  proved  to  the  Court  before  which  the  case 
is  tried  that  any  of  the  regtdations  for  pre- 
venting collision  contained  in  or  made  under 
the  Merchant  Shipping  •Acts,  1854  to  1873, 
has  been  infringed,  the  ship  by  which  such 
r^^ulation  has  been  infringed  shall  be  deemed 
to  be  in  fault,  unless  it  is  shewn  to  the  satis- 
faction of  the  Court  that  the  circumstances  of 
the  case  made  departure  from  the  regulation 
necessary." 

We  are  now  in  effect  and  substance  asked 
tu  extend  the  criminal  jurisdiction  confined 
by  this  statute  to  the  masters  of  British 
vessels  to  the  master  of  a  foreign  vessel 

Upon  the  whole,  I  am  of  opinion  that  the 
Court  had  no  jurisdiction  over  this  foreigner 
for  an  offence  committed  on  board  a  foreign 
ship  on  the  high  seas,  though  within  three 
miles  of  the  coast;  that  he  is  governed  by 
the  law  of  the  State  to  which  his  flag  be- 
longs; and  that  the  conviction  cannot  be 
fostained. 
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LiNDLBY,  J. — In  order  to  determine  this 
case  it  is  necessary  to  consider, — First, 
Whether  that  part  of  the  high  seas  which 
adjoins  the  English  coasts  (and  which  for 
convenience  may  be  called  its  coast  waters) 
is  subject  to  the  criminal  law  of  England. 
If  it  is,  then — 

Second,  whether  that  law  applies  to 
foreigners  when  on  board  a  foreign  ship  saH- 
ing  over  such  coast  waters.  And  if  it  does, 
to  what  extent. 

The  distance  seawards  from  the  shores  of 
England  to  which  its  criminal  law  extends  is 
not  declared  in  an^  statute,  and  has  never 
been  authoritatively  decided.  The  question 
must  therefore  be  investigated  upon  prin- 
ciple. 

It  is  laid  down  in  English  law  books  of 
the  highest  authority  that  the  seas  adjoin- 
ing the  English  coast  are  part  of  the  realm 
of  England,  and  are  subject  to  the  dominion 
of  the  Crown  (12).  Indeed,  there  is  consider- 
able authority  (13)  for  saying  that  those  seas 
are,  to  some  distance,  part  of  the  property  of 
the  Crown,  subject  to  the  right  of  the  public 
freely  to  navigate  them  ;  but  it  is  not  neces- 
sary for  the  purposes  of  this  case  to  affirm 
this  proposition  to  its  full  extent.  It  is 
sufficient  to  shew  that  the  English  criminal 
law  extends  over  the  seas  in  question. 

Lord  Hale,  in  his  Pleas  of  the  Croion, 
expressly  treats  the  'sea  adjoining  the  coast, 
though  it  may  be  high  seas,  as  within  the 
king's  realm  of  England  (14).  He  further 
says,  "  Special  commissions  to  hear  and 
determine  offences  upon  the  coast,  Secun- 
dimi  legem  et  consuetudinem  regni  Anglice, 
did  often  issue  "  (15). 

In  this  passage  he  uses  the  word  '*  coast ; " 
but  it  is  plain  from  the  context  that  he  does 
not  mean  by  coast  the  land  next  the  sea, 
but  the  sea  next  the  land. 

It  further  appears  from  the  same  writer 
that  the  Court  of  Admiralty  had  jurisdiction 
to  deal  with  certain  crimes  committed  on 
the  high  seas  out  of  the  bodies  of  coxmties  ; 
and  since  38  Ed.  3,  and  until  Lord 
Hale's  time,  no  other  Court  in  England  took 
cognizance  of  crimes  there  committed.  The 
jurisdiction  thus  exercised  does  not  appear 


(12)  Co.  Lit.  206;  A.,B.  Hale  de  Sure  maris, 
pt.  i.  c.  4 ;  Com.  Big.  Prorog.  b.  1. 

(13)  Hale  ubi  supra ;  Gammel  v.  Commissioncra 
of  Woods,  j'c.f  3  Macq.  419 ;  Gann  v.  Free  Fishers 
of  Whitstable,  11  H.  L.  C.  192 ;  Foreman  v.  Same, 
Law  Rep.  4  H.L.  266  ;  see  also  21  and  22  Vict, 
c.  109.  8.  2,  as  to  mines  below  low-water  mark. 

(14)  See  Tol.  i.  p.  154,  and  vol.  ii.  pp.  12-15, 
Wilson's  ed. 


(15)  Vol.  ii.  p.  15. 
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to  have  been  limited  as  regards  distance  from 
the  shore. 

By  the  statute  28  Hen.  8.  c.  15,  which 
was  passed  in  order  to  remedy  certain  de- 
fects in  the  practice  and  procedure  of  the 
Gomi;  of  Admiralty  in  criminal  cases  it  was 
enacted  (section  1)  : — 

''  That  all  treasons,  felonies,  robberies, 
murders  and  confederacies  hereafter  to  be 
committed  in  or  upon  the  sea,  or  in  any 
other  haven,  river,  creek  or  place  where  the 
admiralty  or  admirals  have  or  pretend  to 
have  power,  authority  or  jurisdiction,  shall 
be  enouired,  tried,  heard,  determined  and 
judged  in  such  shires  and  places  in  the 
realm  as  shall  be  limited  in  tJie  king's  com- 
mission or  conmiissions,  to  be  directed  for 
the  same  in  like  form  and  condition  as  if 
any  such  offence  or  offences  had  been  com- 
mitted or  done  in  or  upon  the  land."  And 
(section  2)—**  That  such  persons  to  whom 
such  commission  or  commissions  shall  be 
directed,  or  four  of  them  at  the  least,  shall 
have  full  power  and  authority  to  enquire  of 
such  offences,  and  every  of  them  by  the  oaths 
of  twelve  good  and  lawful  inhabitanta  in  the 
shire,  limited  in  their  commission  in  such 
manner  and  form  as  if  such  offences  had 
been  committed  upon  the  land  within  the 
same  shire  ;  and  that  every  indictment  found 
and  presented  before  such  commissioners  of 
any  treasons,  felonies,  *  robberies,  murders, 
manslaughters  or  such  other  offences,  com- 
mitted or  done  in  or  upon  the  seas,  or  in  or 
upon  any  haven,  river  or  creek,  shall  be 
good  and  effectual  in  the  law.'" 

I  do  not  understand  this  statute  as  extend- 
ing the  jurisdiction  of  the  commissioners 
appointed  under  it,  either  over  a  larger 
district  or  over  a  larger  or  different  class 
of  persons  than  there  was  jurisdiction 
over  before.  But  the  statute  shews  that 
both  as  regards  distance  from  the  shore  and 
as  regards  persons,  the  jurisdiction  to  punish 
crimes  on  the  high  seas  was  as  wide  as  it 
could  be  ;  and  the  statute  did  extend  the 
jurisdiction  of  the  commissioners  over  offences 
not  triable  before.  The  statute  is,  in  fact, 
an  express  legislative  enactment  that  the 
crimes  there  specified  if  committed  on  the 
seas  are  to  be  tried  and  pimished  according 
to  English  law,  and  the  crime  of  man- 
slaughter is  one  of  those  mentioned  in  this 
statute. 

By  the  39  Geo.  3.  c.  37,  this  enactment 
was  in  effect  extended  to  all  offences  com- 
mitted upon  the  high  seas  out  of  the  body  of 
any  county.  This  statute  again  assumes  that, 
as  regards  geograpliical  limits  and  persons 
within  those  limits,  the  jurisdiction  of  the 
commissioners  appointed  to  try  offences  on 
the  high  seas  was  as  wide'  as  it  could  be ; 


and  the  statute  aoain  extended  that  jurisdic- 
tion as  regards  uie  offences  triable  by  com- 
missioners. 

The  joint  effect  of  these  two  statutes  was, 
in  my  opinion,  to  make  the  criminal  Law  of 
England  applicable  over  the  hi^h  seas  so  far 
as  it  was  competent  for  Parliament  so  to 
make  it.  Provision  was  made  for  the  ap- 
pointment of  commissioners  to  carry  these 
enactments  into  operation ;  and  in  practice 
the  Court  of  Admiralty  exercised  the  juris- 
diction thus  created. 

Similar  general  language  is  used  in  those 
more  modem  statutes  which  have  transferred 
to  the  Central  Criminal  Court  (16),  and  to 
the  Judges  of  assize  (17),  the  jurisdiction  of 
the  above-mentioned  commissioners  and  of 
the  Admiralty  ov^  crimes  committed  on  the 
high  seas. 

Those  statutes,  however,  have  not  ex- 
tended the  criminal  law  to  persons  or  places 
not  previously  subject  to  it.  The  statutes 
speA  of  offences  on  the  high  seas  and  other 
places  within  the  jurisdiction  of  the  Admi- 
ralty. Unless,  therefore,  it  can  be  shewn 
that  prior  to  the  passing  of  these  last- 
mentioned  statutes  the  prisoner  could  have 
been  properly  convicted  according  to  the 
law  of  England  by  commissioners  appointed 
imder  the  older  statutes,  that  is,  by  the 
Court  of  Admiralty,  his  conviction  cannot  be 
supported. 

It  is  necessary,  therefore,  to  fall  back  on 
the  jurisdiction  of  the  Court  of  Admiralty  as 
recognised  in  and  as  declared  and  extended 
by  the  28  Hen.  8.  c.  15,  and  the  30  Geo.  3. 
c.  37.  In  other  words,  it  is  necessary  to 
consider  what  limits  there  were  to  such  juris- 
diction as  regards  offences  committed  on  the 
high  seas. 

The  jurisdiction  is  assumed  throughout  to 
have  been  as  extensive  as  it  could  be.  The 
question  therefore  is,  how  extensive  could 
it  be? 

This  brings  us  at  once  to  the  considera- 
tion of  the  limits  of  the  legislative  power  of 
this  country  and  of  the  jurisdiction  of  its 
Courts,  and  there  being  no  other  limit  than 
that  set  by  international  law,  those  limits 
must  be  sought  for  amongst  the  recognised 
authorities  on  that  branch  of  jurisprudence. 
Here,  however,  a  fresh  difficulty  presents 
itself ;  for  there  are  no  treaties  and  there  is 
no  established  practice  bearing  directly  on 
the  subject  under  consideration.  But  there 
are,  in  my  opinion,  certain  general  principles 
sufiiciently  well  established  to  afford  a  basis 
for  the  decision  of  the  case  before  us. 

(16)  4  &  5  Will.  4.  c.  36.  8.  22. 

(17)  7  &  8  Vict.  c.  2;  see  also  24  &  26  Vict.  c. 
100.  s.  68. 
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The  oontroTersy  between  Grotius  in  his 
Mare  Liherum  and  Selden  in  hia  Mare 
(Zausum  has  been  observed  upon  by  almost 
every  writer  on  international  law  since  their 
day  ;  and  the  result  has  been  that  whilst  the 
extravagant  propositions  contended  for  by 
each  of  these  celebrated  men  have  been  long 
ago  exploded,  it  appears  to  me  to  be  now 
agreed  by  the  most  esteemed  writers  on 
international  law  that,  subject  to  the  right 
of  all  ships  freely  to  navigate  the  high  seas, 
every  State  has  full  power  to  enact  and  en- 
force what  laws  it  thinks  proper  for  the  pre- 
servation of  peace  and  the  protection  of  its 
own  interests  over  those  parts  of  the  high 
seas  which  adjoin  its  own  coasts  and  are 
within  three  miles  thereof.  But  that  be- 
yond this  limit,  or,  at  all  events,  beyond  the 
reach  of  artillery  on  its  own  coasts,  no  State 
hAs  any  power  to  legislate  save  over  its  own 
sabjects  and  over  persons  on  board  ships 
cmrrying  its  flag. 

This  general  principle  is  based  on  various 
grounds,  and  is  made  subject  to  various 
exceptions,  as  will  be  seen  by  reference  to 
the  authorities  referred  to  below  ;  but  in  the 
aboTe  general  result  and  to  this  limited  ex- 
tent all  modem  writers  appear  to  agree  ; 
and  Mr.  Bishop  in  his  well  Imown  work  is,  I 
think,  right  in  his  statement  (made  with  ex- 
press reference  to  criminal  law),  that  '*  the 
sea  adjoining  the  coast  is  within  the  territo- 
rial sovereignty  which  controls  the  adjacent 
shores  "  (18). 

The  contention  of  Mr.  Benjamin,  that  the 
high  seas  adjoining  the  land  are  not  to  all 
legal  intents  and  purposes  the  same  as  the 
land,  appears  to  me  to  be  well  founded  ;  for 
those  seas  are  subject  to  a  freedom  of 
passage  which  land  is  certainly  not ;  and  but 
for  the  statutes  above  referred  to  or  some 
other  enactment  or  evidence  shewing  that 
offences  on  the  high  seas  were  punishable  by 
English  law,  I  should  not  hold  that  the 
criminal  law  applicable  to  the  land  had  any 
application  beyond  it. 

I  am,  however,  miable  to  assent  to  Mr. 
Benjamin's  further  contention,  viz. ,  that  the 
dominion  of  a  State  over  the  seas  adjoining 
its  shores  exists  only  for  certain  definite  pur- 
poses, for  which  such  dominion  has  been 
conceded  to  it  by  other  nations  ;  i.  e. ,  the 
protection  of  its  coasts  from  the  effects  of 
hostilities  between  other  nations  which  may 
be  at  war,  the  protection  of  its  revenue  and 
of  its  fisheries,  and  the  preservation  of  order 
hy  its  police.  On  the  contrary,  I  think,  the 
weight  of  authority  is  entirely  in  favour  of  a 
general  dominion  for  all  purposes  consistent 
with  peaceful  navigation. 

(18)  Bishop,  Crim.  Law,  s.  104,  6th  «d. 
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In  support  of  this  proposition  numerous 
authorities  ancient  and  modem  may  be  re- 
ferred to.     Amongst  them,  the  most  import- 
ant are  the  following  :  The  Leda  (19),  in  which 
the  United  Kingdom  was  held  to  include 
three  miles  from  its  shore.     The  judgment 
of  Vioe-Chancellor  Wood,  in  The  Oenerallron 
Screw  Co.  v.  Schumans  (20),  which  shews  that 
the  right  of  Parliament  to  legislate  over  an 
area  of  three  miles  from  the  shore  is  not  open 
to  doubt ;  and  that  in  construing  any  Act  of 
Parliament  the  question  is,  whether  it  was 
meant  to  operate  over  the  whole  of  that  ter- 
ritory within  which  there  is  the  right  to  legis- 
late ;  see  Wheatan's  Elements  of  IiUerTKUional 
LaWy  part  ii.  ch.  4,  ss.  6-10,  pp.  233  et  seq. 
et  ed.  6,  and  part  ii  ch.  2,  ss.  2  and  13,  pp. 
113,  174  ;  Kmt*8  International  Law,  p.  116, 
Abdjr^s  ed. ;  Kenti'a  Commentaries,  vol.  L  p. 
28,  &c.,  which,  I  think,  correctly  states  the 
result  of  the  authorities  on  this  point ;  Ma/n- 
ning^s  Law  of  Nations,  p.  119,  Ainos'  edition. 
This  writer  restricts  the  dominion  over  the 
three  miles  to  definite  purposes,  but  he  cites 
no  authorities  for  such  restriction,  and  other 
writers  do  not  so  restrict  it ;  PhiUimore's  In- 
ternational Law,  vol.  i.  ch.  4,  s.  154,  and  ch. 
8,  s.  196,  &c.  ;  Martin's  Precis  du  droit  des 
Gtfns,  book  4,  ch.  iv.  ss.  152-4  (vol.  i.  p.  399, 
&c. ,  and  see  especially  p.  402,  Verge's  ed.  of 
1864,  and  book  2,  ch.  i.  ss.  40,  41  ;  vol.  i.  p. 
144,  same  edition)  ;  Ortolan,  DipUnnatie  de  la 
Mer,  vol.  i.  book  2,  ch.  viii.  see  particularly 
p.  157,  ed.  4  ;  Hautefeuille,  Des  droits  et  des 
dewfirs  des  nations  neutres,  vol.   i.  tit.  ch.   3 
(pp.  82,  &c.,  ed.  2),  and  tit.  6,  s.  1  (p.  287, 
&c. ,  see  particularly  p.  297)  ;  Heffter,  Ze  droit 
international    pub.    de    I  Europe   (Bergson's 
French  translation),  book  1,  s.  75,  p.  149, 
(&c.,  and   s.   79,  p.  161,    &c.  ;   Bluntschli, 
Droit  vntemcdional  codifie,  2nd  French  edition, 
ss.  302,  319,  322.     Indeed,  from  the  time  of 
Bynkershoek,  downwards,  the  principle  here 
referred  to  has  been  in  process  of  establish- 
ment ;  and  there  being  such  a  concurrence  of 
opinion  amongst  writers  on  international  law, 
and  no  treaty  or  practice,  or  indeed,  opinion, 
expressed  to  the  contrary,  it  appears  to  me 
that  the  rule,  to  the  limited  extent  above 
mentioned,  ought  to  be  judicially  treated  as 
now  established^  the  more  so  as  such  rule  has 
been  already  judicially  acted  upon  by  fche 
civil  tribumds  of  this  country  in  the  cases  to 
which  I  have  already  referred  :   see  Lord 
Mansfield's  observations  in  3  Burr.  1471. 

The  right  of  every  vessel  to  pass  over  the 
high  seas  adjoining  the  English  coast  has 


(19)  Swa.  Adm.  40. 

(20)  IJ.  &  H.  193,  et  seq. ;  s.  c.  29  Law  J.  Bep. 
Chanc.  877. 
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more  than  once  been  judicially  recognised  by 
the  highest  Court  in  the  realm :  see  The 
WhitsUihle  Fishery  Cases  referred  to  above  ; 
see  also  The  Twee  Gebroeders  (21)  ;  and  can- 
not be  denied,  so  long  as  there  is  no  law  ex- 
pressly prohibiting  it.  No  general  words  in 
any  statute  can  properly  be  construed  so  as 
to  interfere  with  or  restrict  such  right  unless 
it  be  abused. 

The  conviction  of  the  prisoner  in  this  case 
in  no  way  diminishes  the  right  of  foreigners 
to  sail  peaceably  along  the  English  coast 
waters  ;  that  right  is  not  questioned  by  the 
prosecution  and  \s  conceded  to  the  fullest 
extent. 

.  For  these  reasons  I  have  arrived  at  the 
conclusion  that,  speaking  generally  and  sub- 
ject to  such  exception,  if  any,  as  can  be  es- 
tablished, the  general  language  of  the  statutes, 
28  Hen.  8.  c.  15,  and  39  Geo.  3.  c.  37,  may 
properly  be  construed  as  having  made  punish- 
able by  English  law  all  offences  committed 
within  the  conventional  limit  of  three  miles 
from  our  shores. 

Nevertheless,  if  these  statutes  had  already 
been  judicially  construed  in  such  a  way  as  to 
shew  that  they  had  no  general  application  to 
the  English  coast  waters  as  part  of  our  mari- 
time territory,  I  should  unhesitatingly  adopt 
that  construction  ;  but,  in  truth,  no  inter- 
pretation involving  this  point  has  ever  yet 
been  put  upon  them. 

We  have  now  to  consider  for  the  first  time 
what  construction  ought  to  be  put  upon  them, 
and  having  regard  to  their  objects  and  to  the 
inconveniences  which  will  follow  if  they  are 
not  construed  as  widely  as  is  consistent  with 
their  language,  and  with  established  prin- 
ciples, I  am  clearly  of  opinion  that  they  ought 
to  be  construed  as  widely  as  they  properly 
can  ;  and  in  expressing  thiB  opinion,  I  do  not 
overlook  the  fact  thkt  Parliament,  when 
making  it  penal  to  abandon  a  ship  in  the 
event  of  a  collision,  expressly  confined  this 
enactment  to  the  masters  of  British  ships  (36 
&  37  Vict.  c.  85,  ss.  16  and  17). 

Having  thus  arrived  at  the  conclusion  that, 
by  virtue  of  the  statutes  28  Hen.  8.  c.  15, 
and  39  Geo.  3.  c.  37,  the  criminal  law  of 
England  was  extended  over  the  waters  ad- 
joining the  coast  to  as  great  a  distance  as 
the  rules  of  international  law  allow,  and 
that  this  distance  is  now  at  least  three 
miles  from  the  coast,  I  proceed  to  enquire 
to  what  persons  without  these  geographical 
limits  the  law  is  applicable.  I  answer,  to  all 
persons  who  cannot  be  shewn  to  be  excepted 
from  its  operation.  Criminal  laws  exist  for 
the  protection  of  all  persons  within  the  limits 
to  which  they  apply  ;  and  this  protection  can- 

(21)  8  C.  Bob.  830. 


not  be  secured  unless  all  persons,  whether 
native  or  foreign,  within  such  limits  are 
punishable  if  they  infrin^  such  law  :  see 
Heffler,  s.  36,  People  v.  McLeod  (22). 

Foreigners  on  board  British  ships  are  sub- 
ject to  the  criminal  law  of  this  country  in 
respect  of  offences  committed  on  board  those 
ships  :  see  The  Qrieen  v.  Sattler  (23),  where 
the  ship  was  on  the  high  sea,  and  not  within 
the  territorial  waters  of  any  other  state  ;  The 
Qiieeii  v.  Anderson  (24),  where  the  ship  was 
in  the  territorial  waters  of  France  ;  see  also 
The  Queen  v.  Ledey  (25).  So  foreigners  in 
foreign  ships  are  punishable  by  English  law 
for  crimes  committed  on  board  in  English 
rivers  ;  Cuwningham^s  Case  (26). 

It  is  said,  indeed,  that  in  the  absence  of 
dear  evidence  of  intention  to  the  contrary,  a 
general  statute  is  not  to  be  construed  to  ex- 
tend to  foreigners  ;  and  this  is  quite  true  of 
forei^ers  out  of  the  limits  to  which  the  sta- 
tute IS  geographically  applicable,  but  it  is  not 
true  of  foreigners  within  those  Umits.  In 
fact,  this  rule  of  construction  is  only  another 
mode  of  expressing  the  more  general  rule  that 
statutes  are  to  be  so  construed  as  to  apply 
only  to  those  persons  and  places  which  are 
within  the  dominion  of  the  legislative  power  : 
see  Maxwell  on  Statutes,  p.  123. 

Reference  was  made  in  the  course  of  the 
argument  to  the  case  of  The  Saxonia  (27), 
in  support  of  the  proposition  that,  in  the  ab- 
sence of  express  words,  a  statute  ought  not 
to  be  construed  so  as  to  affect  a  foreign  ship 
even  in  English  waters.  But  when  the  case 
is  looked  at  it  will  be  seen  that  the  decision 
only  was  that  the  statutory  enactments  there 
in  question  (i.e.  17  &  18  Vict.  c.  104.  ss.  291, 
295-298)  were  confined  to  British  ships  ;  and 
it  is,  I  think,  quite  consistent  with  that  case 
to  hold  that  criminal  laws,  applicable  gene- 
rally over  a  given  sea  area,  are  applicable  to 
everything  within  that  area  unless  there  bo 
some  special  exemption  in  its  favour. 

It  is,  however,  argued  that  a  foreign  ship 
in  its  passage  over  the  high  seas  is  subject 
and  subject  only  to  the  law  of  the  country  to 
which  the  ship  belongs  ;  that  such  a  ship  is 
part  of  the  territory  of  that  country,  and  that 
the  laws  of  no  other  country  apply  to  it ;  and 
it  is  further  contended  that  this  proposition 

(22)  Hill,  U.S.  406. 

(23^  1  Dear.  &  Bell,  539  ;  s.  c.  27  Law  J.  Rep. 
M.O.  48. 

(24)  38  Law  J.  Rep.  M.C.  12 ;  s.  c.  Law  Rep. 
1  C.G.R.  161. 

(2d)  Beirs  Crown  Cases,  220  ;  s.  c.  29  Jaw  J. 
Rep.  M.C.  97. 

(26)  Bell*8  Crown  Cjises,  72 ;  a.  c.  28  Law  J.  Rep. 
M.C.  66. 

(27)  15Moo.  P.C.  262;  s.  c.  31  Law  J.  Rep. 
P.  M.&A.201. 
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m  true,  not  only  with  raspect  to  tlie  conduct 
of  those  on  board,  inter  se,  but  also  with 
rapect  to'tiieir  conduct  towards  other  per- 
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This  contention  renders  it  necessary  to  in- 
TQBtigate  the  doctrine  that  a  merchant  ship 
ii  part  of  the  territory  of  the  country  whose 
fltt  she  bears. 

ft  is  obyious  that  she  is  not  so  in  point  of 
fMi ;  and  it  is  easy  to  shew  that  the  doctrine 
holdjB  good  to  a  very  limited  extent  indeed. 
First,  It  is  admitted  that  a  foreign  merchant 
ship,  which  enters  the  ports,  harbours,  or 
riyers  of  England,  becomes  subject  to  Eng- 
hsh  law,  her  so-called  territoriality  does  not 
in  that  case  exclude  the  operation  of  English 
kw — Cfunningham^s  Coae  (26). 

Secondly,  It  is  conceded  that  even  in  time 
of  peace  the  territoriality  of  a  foreign  merchant 
ihip  within  three  miles  of  the  coast  of  any  state 
does  not  exempt  that  ship  or  its  crew  from 
the  operation  of  those  laws  of  that  state 
which  relate  to  its  revenue  or  fisheries. 

Thirdly,  In  time  of  war  the  so-called  terri- 
toriality of  a  ship  of  one  of  the  belligerents 
does  not  subject  it  to  invasion  or  capture 
within  three  miles  of  a  neutral  coast. 

Fourthly,  In  time  of  war  the  so-called  ter- 
ritoriality of  a  neutral  merchant  ship  do^  not 
exempt  it  from  invasion  in  search  of  contra- 
band of  war. 

Fifthly,  In  time  of  war  this  country  has 
invariably  denied  that  the  territoriality  of  a 
neutral  merchant  ship  protected  enemy's 
goods  on  board  ;  and  although  England  has 
sgreed  with  some  nations  that  in  future  free 
ships  shall  make  free  goods  (unless  contra- 
band of  war),  England  resolutely  maintains 
the  old  doctrine  sgainst  all  other  nations. 

In  an  these  cases  the  territoriality  of  the 
ship  becomes  an  unmeaning  phrase,  and  care 
must  be  taken  not  to  be  misled  by  it,  and 
not  to  allow  the  general  assertion  that  a  ship 
is  part  of  the  territory  whose  flags  she  bears 
to  paaa  unchallenged,  and  to  be  made  the 
basis  of  a  legal  argument. 

When,  indeed,  a  ship  is  out  at  sea  in 
waters  which  are  not  the  territorial  waters  of 
any  state,  it  is  right  that  those  on  board  her 
should  be  subject  to  the  laws  of  the  countiy 
whose  flags  she  bears  ;  for  otherwise  they 
would  be  subject  to  no  law  at  all.  To  this 
extent  a  ship  may  be  said  to  be  part  of  the 
territory  of  the  country  of  her  flag :  see 
Jtfiom.  Law  of  NationHf  pp.  117-265  ;  but  so 
to  speak  of  her  is  to  employ  a  metaphor,  and 
tiiis  must  never  be  lost  sight  of. 

Agam,  for  some  purposes  at  all  events,  a 
ship  may  remain  subject  to  the  laws  of  her 
own  state  even  when  in  the  territorial  waters 
of  another  state.  In  The  Qiieen  v.  Anderson 
(24)  a  foreigner  was  tried  and  convicted  in 
Vuu  46.— M.C. 


England  for  a  manslaughter  committed  by 
him  when  on  board  a  British  ship  in  the 
Garonne. 

It  was  held,  that  though  he  might  have 
been  properly  tried  and  convicted  in  France, 
the  jurisdiction  of  the  English  Courts  over 
him  was  not  thereby  ousted. 

The  so-called  territoriality  of  a  ship  may 
give  jurisdiction  to  the  state  whose  flag 
she  bears  without  exempting  her  from  the 
jurisdiction  of  the  state  whose  water  she 
enters. 

It  is,  however,  said  that  the  criminal  law 
of  a  state  does  not  apply  to  those  on  board 
a  foreign  ship  merely  passing  through  its 
waters,  and  we  were  referred  to  an  Ai^erican 
decision  of  United  States  v.  Kesder  (7),  and 
to  a  note  in  RusseU  w\  Crimes,  vol.  i.  p. 
155,  in  support  of  this  proposition.  Refer- 
ence was  also  made  to  the  French  law, 
according  to  which  such  crimes  are  not 
punishable  unless  they  affect  persons  other 
than  the  crew  and  passengers  of  the  vessel : 
see  Wheaton's  Elem.  6th  ed.  p.  154,  &c., 
and  7^  Qiieen  v.  Anderson  (24).  The  case  of 
United  ^cUes  v.  Kessler  (7)  was  a  case  of 
robbery  on  board  a  foreign  ship,  and  persons 
not  on  board  were  not  affected ;  moreover, 
the  robbery  was  in  fact  committed  when  the 
ship  was  on  the  ocean  and  not  when  the  ship 
was  within  three  miles  of  the  coast.  The 
note  in  Buss.  vol.  i.  p.  155,  is  a  note  to 
(hmningham*s  Case  (26),  which  turned  on  a 
technical  point  of  venue.  The  ship  in  that 
case  was  an  American  ship  in  the  sea  (i.e.,  in 
the  British  channel),  but  in  the  body  of  the 
county  of  Glamorgan ;  a  crime  was  com- 
mitted on  board ;  the  venue  was  laid  in 
Glamorganshire,  and  the  prisoner  was  con- 
victed. He  was  not  indicted  for  an  offence 
committed  on  the  high  seas  under  7  &  B 
Yict.  c.  2.  The  note  referred  to  is  as 
follows  : — 

''As  the  offence  in  this  case  was  com- 
mitted on  a  foreign  vessel  it  could  not  have 
been  tried  as  an  Admiralty  offence." 

I  can,  however,  find  no  decision  in  this 
country  or  elsewhere  to  the  effect  that  a 
crime  committed  on  board  a  foreign  ship 
whilst  navigating  the  coast  waters  of  another 
state  is  not  punishable  by  the  laws  of  that 
state.  But  inasmuch  as  all  persons  on  board 
are  under  the  protection  of  the  laws  of  the 
country  to  which  the  ship  belongs,  it  may 
be  that  crimes  on  board  such  ships,  and 
affecting  no  one  except  their  own  passengers 
and  crew,  may  form  an  exception  to  the 
general  rule  that  a  crime  is  punishable  by 
the  law  of  the  country  or  geographical  area 
in  which  it  is  committed. 

But  even  assuming  this  exception  to  be 
established,  there  is  neither  principle  nor 
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authority  for  extending  the  exception  to 
cases  where  persons  on  board  foreign  ships 
commit  offences  against  other  people. 

The  reason  for  the  exception  (if  any  ex- 
ception there  be)  does  not  extend  to  such 
cases  ;  and  so  to  extend  it  would,  in  my 
judgment,  be  most  unreasonable  and  most 
injurious  to  the  interests  of  all  civilised 
states.  The  French  law  draws  the  distinc- 
tion clearly  between  the  two  classes  of  cases ; 
and  whilst  the  French  criminal  Courts 
refuse  to  exercise  any  jurisdiction  where  no 
one  is  injured  except  persons  subject  to  the 
law  of  the  flag  of  the  foreign  ship,  they 
naturally  claim  jurisdiction  and  exercise  it 
where  injuries  are  sustained  by  other 
persons. 

Indeed  the  concession  made  on  all  hands 
that  a  ship  in  territorial  waters  is  subject  to 
the  regulations  of  police  and  safety  of  the 
state  whose  shores  are  washed  by  them, 
appears  to  me  to  be  a  concession  of  the 
whole  principle  for  which  it  is  necessary  for 
the  Crown  to  contend.  The  object  of 
police  *law8  and  the  object  of  criminal  laws 
are  precisely  the  same,  viz.,  the  preservation 
of  peace  and  order,  and  the  punishment 
more  or  less  severe  of  those  who  disturb  it. 
The  boundaries  between  police  law  and 
criminal  law  are  not  set  by  any  general 
principle,  but  depend  simply  on  what  is 
considered  expedient ;  and  it  is  entirely 
discretionary  with  each  legislative  power 
to  say  what  offences  committed  within  the 
limits  of  its  dominion  shall  be  dealt  with 
summarily  by  the  police  and  what  shall  be 
tried  more  deliberately  and  be  punished  more 
severely. 

If  any  state  chooses  to  extend  its  own 
criminal  laws,  in  addition  to  its  police  laws, 
to  offences  committed  on  the  high  seas 
within  its  dominion,  there  is  no  principle  of 
international  law  which  forbids  the  applica- 
tion of  such  criminal  laws  to  foreigners,  who, 
whilst  passing  through  the  territorial  waters 
of  that  state  in  foreign  ships,  injure  persona 
over  whom  that  state  has  thrown  its  pro- 
tection. 

It  appears  to  me  that  the  statute  law  of 
this  country,  construed  with  reference  to 
estabUshed  doctrines  of  international  law, 
has  placed  under  the  protection  of  our 
criminal  law  all  persons  on  the  high  seaa 
within  three  miles  of  the  English  shores ; 
and  conceding  that  it  is  doubtful  whether 
those  laws  apply  to  cases  where  offences 
are  committed  on  foreign  ships  traversing 
those  seas,  and  no  one,  save  their  pas- 
sengers or  crew,  are  concerned  in  or  suffer 
from  what  is  done  on  board,  I  am  unable  to 
come  to  the  conclusion  that  other  persons  in 
those  waters  are  deprived  of  the  protection 


thrown  around  them  when  they  axe  injured 
by  the  passengers  or  crew  of  a  foreign 
passing  ship. 

A  contrary  doctrine  would  be  most  in- 
jurious and  startling  in  its  consequences  ; 
for,  if  such  doctrine  were  to  prevail,  it  would 
foUow  that,  although  crimes  amounting  by 
the  law  of  nations  to  piracy  might  be 
punished  in  England  if  committed  by  a 
foreigner  on  the  high  seas,  this  country 
would  be  powerless  to  puniah  a  foreigner  for 
any  less  crime  than  piracy  by  the  law  of 
nations  although  committed  within  a  few 
yards  of  low-water  mark,  provided  only  he 
were  on  board  a  passing  foreign  ship  when 
he  committed  the  crime.  He  might,  ac- 
cording to  this  doctrine,  wilfully  run  down 
a  boat,  recklessly  injure  others  to  any 
extent,  and  yet  not  be  puniahable  by  our 
criminal  law  as  distinguished  from  our  polioe 
law.  Indeed,  I  do  not  see  why  he  ^ould 
not  be  free  from  punishment  by  English 
criminal  law,  even  if  when  on  board  his 
ship  he  shot  and  murdered  some  one  off  it ; 
for  such  a  crime  is  not  necessarily  piracy 
by  the  law  of  nations.  That  he  might  be 
apprehended  and  sent  to  his  own  country 
for  trial  is  scarely  an  equivalent  for  trial  on . 
the  spot  where  the  witnesses  are,  and 
means  of  proof  are  readily  accessible.  It  is 
no  answer  to  this  observation  to  say  that  the 
cases  I  have  put  would  be  punishable  by  the 
law  of  England  as  piracy ;  for  the  argument 
to  which  I  am  addrossing  myself  is  that  the 
criminal  law  of  England,  as  distinguished 
from  the  law  of  nations  relating  to  piracy^ 
has  no  application  to  foreigners  in  the 
situation  supposed.  Nor  do  I  feel  the  force 
of  the  observation  that  the  crime  of  which 
the  prisoner  in  this  case  has  been  convicted 
is  treated  as  manslaughter  or  homicide  by 
the  law  of  England  alone.  The  question 
whether  he  is  amenable  to  the  criminal  law 
of  England  in  no  way  depends  upon  how  he 
is  to  be  treated  by  that  law  if  amenable 
to  it. 

On  the  other  hand,  it  is  said  that  the  con- 
sequences of  upholding  this  conviction  will 
be  inconvenient  and  absurd.  It  is  said  to  be 
absurd  that  a  child  bom  in  a  foreign  ship 
passing  through  English  waters  should  be 
treated  as  a  native-lK>m  English  subject.  I 
am,  however,  by  no  means  prepared  to  admit 
this  to  be  a  consequence  of  the  limited 
principles  on  which  I  have  sought  to  shew 
that  this  conviction  is  right,  and  even  if 
such  consequence  were  to  follow,  it  would 
rather  be  the  law  of  allegiance  than  the 
criminal  law  which  would  deserve  to  be 
called  absurd.  Again,  it  is  said  to  be  absurd 
to  expect  foreigners  to  know  the  laws  of  all 
countries  along  whose  shores  they  sail ;  and 
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that  it  would  be  cruel  to  punish  them  for 
infringing  those  laws  when  ignorant  of  them. 
Bat  lAis  observation,  though  forcible  when 
urged  against  the  doctrine  that  whatever 
takes  place  on  board  a  coasting  ship  is  cog- 
nisable by  the  shore  authorities,  loses  all  its 
force  when  urged  against  the  rule  that  those 
on  board  such  ship  are  to  conduct  them- 
aelvea  so  as  not  to  injure  other  people,  and 
that  if  they  fail  in  this  respe<^  they  are 
poniahable  by  the  law  of  ike  land  near 
which  they  are  sailing. 

Ldustly,  it  is  urged  that  the  jurisdiction 
cantended  for  by  the  Crown  has  never  been 
flxevcised,  and  this  apparently  is  tiie  fact 
On  the  other  hand,  no  case  appears  ever  to 
have  arisen  for  its  exercise. 

80  £ar  as  precedent  is  concerned,  the  case 
before  us  is  quite  new.  It  must,  therefore, 
be  decided  on  principle  ;  and  the  absence  of 
any  precedent  either  way  is  by  no  means 
oondmive  against  the  existence  of  the  juris- 
diction. To  say  that  the  Admiralty  had  no 
criminal  jurisdiction  over  persons  on  board 
foreign  ships  on  the  high  seas,  even  thouffh 
dose  to  our  shore,  is  simply  to  assert  the 

ropootion  which  has  to  be  considered  ;  and 
have  endeavoured  to  shew  that  its  juris- 
diction was  general  over  the  English  coast 
waters ;  and  that  there  is  no  principle  or 
anthority  for  holding  it  to  have  been  re- 
stricted to  the  extent  contended  for  on 
behalf  of  the  prisoner.  The  question  does 
not,  I  think,  turn  on  any  of  those  technical 
distmctions  taken  in  the  older  cases  between 
the  limits  of  the  jurisdiction  of  the  several 
Courts  of  this  country  ;  but  upon  the  broad 
oonaideration  of  English  and  international 
law  ;  and  for  the  reasons  I  hare  given  I  am 
of  opinion  that  this  conviction  ought  to  be 
aflirmed. 

In  the  view  thus  taken  it  becomes  un- 
necessary to  consider  whether  the  conviction 
can  be  supported  on  the  ground  that  the 
offence  of  the  prisoner  was  committed  on 
board  the  Strathdyde,  and  not  on  board  the 
Franconia.  The  case  of  the  United  States 
T.  DavU  (28)  is  an  authority  in  support  of  the 
oonviction  on  this  ground  also,  but  I  am  not 
aatisfied  on  this  point ;  I  prefer  to  rest  my 
judgement  upon  the  broader  ground  that  the 
wateta  around  the  coasts  of  England  are 
under  the  protection  of  English  law,  and 
that  all  persons,  whether  English  or  foreign, 
who  reddessly  navigate  those  waters  and 
thereby  cause  others  to  lose  their  lives,  are 
punishable  by  the  criminal  law  of  this 
country. 


(  28)  2  Smntier,  482. 
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Dbnmah,  J. — The  question  in  this  case  of 
manslaughter  is  whether  the  Central  Crimi- 
nal Court,  by  virtue  of  the  Act  of  4  &  5  Will. 
4.  c.  36.  8.  22,  had  jurisdiction  to  try  the 
prisoner,  Ferdinand  Keyn,  a  foreigner. 

The  prisoner  was  tried  upon  an  indict- 
ment in  which  the  venue  was  laid  in  the 
Central  Criminal  Court.  It  contained  two 
counts,  one  of  which  alleged  a  felonious  kiU- 
ing  and  slaying  '^  upon  the  high  seas."  The 
other  omitted  those  words. 

It  was  suggested  upon  the  argument  that 
this  case  was  consistent  with  the  possibility 
of  the  deceased  having  jumped  overboard 
from  alarm,  and  so  perished.  All  I  will  say 
as  to  this  suggestion  is,  that  I  do  not  feel  at 
liberty  to  adopt  it  in  any  sense  inconsistent 
with  a  death  by  manslaughter.  If  there  were 
any  real  doubt  upon  the  question  whether 
the  deceased's  death  was  immediately  caused 
by  the  wrongful  act  of  the  prisoner  under 
such  circumstances  as  to  constitute  the  offence 
of  manslaughter,  subject  only  to  the  question 
of  jurisdiction,  I  should  have  desired  that 
the  case  should  be  more  fully  stated  ;  but  I 
think  it  dear  that  the  only  point  intended 
to  be  decided  by  us  is  whether,  assuming  the 
verdict  of  the  jury  to  be  right,  and  man- 
slaughter to  have  been  committed  some- 
where, this  is  a  case  where  the  offence  of 
manslaughter  was  committed  by  such  a  per- 
son, under  such  circumstances,  and  in  such 
a  place  as  to  give  the  Central  Crimiual  Court 
jurisdiction.  I  can  only  read  the  case  as 
stating  that  the  prisoner,  by  his  negligence 
in  continuing  to  navigate  a  vessel  which  was 
"  imder  his  immediate  direction  "  in  a  wrong 
and  dangerous  course,  caused  her  to  strike 
and  sink  the  Strathdyde,  and  so  committed 
manslaughter  by  drowning,  subject  only  to 
the  question  whether  such  manslaughter  was 
'*  an  offence  committed  "  within  the  jurisdic- 
tion of  the  Admiralty  now  exercised  by  the 
Central  Criminal  Court 

The  question  then  is,  whether,  where  the 
foreign  captain  of  a  foreign  ship  so  negli- 
gently manages  his  ship  that  she  cuts  into  a 
British  ship  with  her  own  stem,  makes  a 
hole  in  her,  and  sinks  her,  and  a  passenger 
is  thereby  drowned  in  the  sea  from  the  foun- 
dering of  the  ship,  all  happening  on  the  high 
seas  within  three  miles  of  the  shore  of  Eng- 
land, the  foreign  captain  (being  afterwards 
in  England)  is  liable  to  be  tried  for  man- 
slaughter in  the  Central  Criminal  Court,  and 
to  be  convicted  upon  either  count  of  an  in- 
dictment such  as  the  present.  I  am  of  opinion 
that  he  is  so  liable. 

The  first  ground  upon  which  I  consider 
that  this  liability  exists  is  that  upon  which  it 
was  last  placed  by  the  Solicitor-General  in  his 
learned  and  exhaustive  aigument 
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The  Central  Griminai  Court  has,  by  b.  22 
of  4  &  6  Will.  4.  a  36,  juriBcLiction  to  enquire 
of,  hear  and  determine,  any  offenoe  or  of- 
fences committed  or  alleged  to  have  been 
committed  on  the  lugh  seas  or  other  places 
within  the  jurisdiction  of  the  Admiralty  of 
England. 

A  doubt  has  been  expressed  in  the  course 
of  this  case  whether  the  words  '*  within  the 
jiuisdiction  of  the  Admiralty  of  England" 
apply  to  the  words  *^  offences  committed,"  or 
to  the  words  *^  other  pbces."  I  am  strongly 
inclined  to  think  the  latter,  but  it  does  not 
appear  to  me  important  for  the  purposes  of 
this  case  to  decide  this,  or  to  hold  that  they 
may  not  apply  to  both  ;  for  in  the  present 
case  the  offence  charged,  viz.  manslaughter, 
is  one  which  is  clearly  within  the  jurisdiction 
of  the  Admiralty,  so  far  as  its  nature  is  con- 
cerned :  see  The  Queen  v.  Anderson  (24),  and 
it  was  clearly  committed  upon  the  high  seas, 
and  therefore  within  the  area  of  Admiralty 
jurisdiction,  in  the  sense  that  if  it  had  been 
committed  by  one  British  subject  in  one 
British  ship  running  down  another  British 
ship  and  so  drowning  another  British  sub- 
lect,  the  Admiralty,  and  not  the  common 
law,  tribunal  would  have  had  jurisdic- 
tion. 

If  this  be  so,  the  first  question  seems  to  be 
reduced  to  this,  Does  the  4  &  5  Will.  4.  c.  36, 
s.  22,  apply  to  a  case  of  a  manslaughter  by 
nmning  down  a  British  ship  on  3ie  high 
seas  and  drowning  its  crew  and  passengers 
(such  running  down  and  drowning  being  all 
completed  on  the  high  seas),  whether  the 
running  down  and  drowning  be  caused 
by  a  foreign  ship  or  not,  and  whether  a 
foreigner  or  an  Englishman  be  the  person 
charged  ? 

This  question  appears  to  me  to  turn  mainly 
upon  the  question,  where  is  the  ''offence 
committed  i"  and  in  deciding  this  question, 
I  think  we  are  bound  to  decide  according  to 
the  principles  of  English  law. 

One  principle  «)f  English  law  about  which 
there  has  been  no  dispute  in  tlus  case  is  that 
a  British  ship,  as  regards  criminal  offences 
committed  on  board  of  her,  is  to  be  treated 
as  British  territory,  at  all  events  so  long  as 
she  is  upon  the  high  seas,  and  is  as  much 
subject  to  and  under  the  protection  of  our 
law  as  any  other  part  of  the  Queen's  domi- 
nions, though  the  tribunal  administering  the 
law  relating  to  offences  committed  on  a 
British  ship  wliile  on  the  high  seas  is  a  dif- 
ferent one  from  that  which  tries  offences 
committed  within  the  body  of  a  county. 

If  the  offence  of  manslaughter  is  com- 
mitted by  a  foreigner  on  board  an  English 
sliip  on  the  high  seas,  such  foreigner  is  liable 
to  be  tried  and  convicted  in  the  Central 


Criminal  Court  ezercaaing  the  jurudidtioii  of 
the  Court  of  Admiral^.  This  is  dearij 
established  by  numerous  authorities,  of 
which  The  Queen  v.  Anderson  (24),  cited 
above,  is  the  most  recent. 

If,  then,  in  the  present  case  the  offenoe  of 
whidi  the  prisoner  was  convicted  was  an 
offenoe  oommitted  on  board  a  British  ship  on 
the  high  seas,  I  apprehend  the  jurisdiction 
to  try  was  indisputable,  subject  only  to  the 
question  whether  a  foreigner  is  exempt  by 
reason  of  .  being  on  board  a  foreign  ship 
himself  while  committing  the  offenoe  on 
board  the  British  ship. 

It  was  argued  that  the  offenoe  was  not 
oommitted  on  board  a  British  ship,  because 
the  offence  of  manslaughter  is  of  a  complex 
character,  consisting  of  an  act  of  negligcoioe, 
and  of  death  the  result  of  that  ne^genoe ; 
and  that,  inasmuch  as  in  the  present  case  the 
act  of  negligence  was  completed  on  board 
a  German  sMp  and  there  ended,  the  offenoe, 
at  aU  events  as  to  one  material  ingredient  of 
it,  was  there  committed,  and  so  there  was 
no  jurisdiction  to  try  a  foreigner  as  for  an 
offenoe  oommitted  on  board  a  British  ship 
and  so  on  British  territory.  In  support  of 
this  view  the  case  of  Lacey  (29),  cited  in  Bing- 
ham's Case  (30),  was  much  relied  on.  In  my 
opinion  that  case  only  proves  that  where  the 
mortal  stroke  is  given  on  the  high  seas,  and 
the  death  occurs  within  the  body  of  a  county, 
neither  the  Admiralty  nor  the  Judges  who 
try  offences  oommitted  within  the  body  of  the 
county  had  at  common  law  jurisdiction  to 
try,  and  therefore  the  jurisdiction  given  to 
the  Central  Criminal  Court  would  not  apply 
to  such  a  case.  Mr.  Benjamin,  in  his  ad- 
mirable argument,  admitted  that  such  was 
the  whole  ^ect  of  that  case. 

But  that  decision  or  dictum  (for  it  seems 
to  me  to  be  no  more)  appears  to  me  to 
be  wholly  inapplicable  to  the  present  case, 
for  in  the  present  case  the  whole  offence,  of 
whatever  elements  it  may  consist,  was  clearly 
oommitted  on  the  high  seas.  The  negli- 
gence, the  mortal  stroke,  and  the  resulting 
death  all  took  place  out  of  the  body  of  any 
county,  and  on  the  high  seas.  But  it  was 
argued  on  behalf  of  the  prisoner  that  this  is 
not  sufficient,  for  that  in  the  present  case 
the  negligence  which  caused  the  death, 
though  on  the  high  seas,  was  wholly  and 
completely  confined  to  acts  done  by  a 
foreigner,  being  upon  a  foreign  ship  ;  that 
such  negligence  is  one  of  the  main  ingre- 
dients of  the  manslaughter  of  which  he  has 
been  found  guilty,  and  that,  therefore,  upon 
the  principle  of  Lacey's  Case  (29),  the  Adt> 

(29)  See  1  Leon.  270. 
(80)  2  Bep.  98a. 
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has  no  jurisdiction  to  try  the  pri- 
I  think  this  objection  is  completely 
annrefed  by  the  case  which  was  cited  by  the 
SolicitcNr-Geneial,  Coomb^s  Case  (31),  stated 
in  East's  P.C.  p.  367,  as  follows:— 

''  Where  one  standing  on  the  shore  shot 
anothi^r  standing  in  the  sea  who  afterwards 
died  on  board  a  ship,  all  the  Judges  held 
that  the  trial  must  be  in  the  Admiralty 
Crourt,  and  not  at  common  law." 

The  report  in  Leach  shews  that  the  case 
was  one  of  murder.  The  deceased  was  a 
sailor  on  board  a  boat  which  had  run  aground 
on  a  sand-bank  about  100  yards  from  the 
shore  ;  and  the  prisoner,  a  smuggler,  being 
on  the  shore  firing  at  other  sailors  who  were 
endeaTouiing  to  push  off  the  boat,  struck  and 
killed  the  deceased,  who  died  in  the  boat,  or 
poaaibly  on  board  the  ship  to  which  he  be- 
IcMiged,  at  sea.  The  case  was  aigued  twice  by 
ooonsel,  before  all  the  Judges  but  one,  upon 
the  question  whether  the  prisoner  had  been 
properly  tried  by  the  Admiralty  tribunal,  or 
whether  he  ought  not  to  have  been  tried  at 
ocnninon  law.  They  were  all  of  opinion  that 
the  prisoner  was  tried  by  a  competent  tri- 
bunal, and  the  prisoner  was  executed  pursu- 
ant to  the  sentence.  This  case  appears  to  me 
to  be  a  strong  authority  for  the  Crown  to  this 
extent,  viz. ,  that  if  the  present  case  had  been 
one  of  muzder  and  not  of  manslaughter,  if 
the  prisoner,  instead  of  negligently  causing 
his  ship  to  strike  the  Strathdyde,  had  pur- 
posely and  of  malice  aforethought  done  the 
same  act,  the  mortal  stroke  in  contemplation 
of  law  would  have  been  given  where  it  actu- 
ally took  effect,  which  having  been  on  board 
a  Britiah  ship  on  the  high  seas  and  the  death 
also  on  the  high  seas,  there  could  have  been 
no  question  whatever  as  to  the  jurisdiction 
of  Uie  Central  Criminal  Court  to  try  the  of- 
ienoe  as  one  committed  on  the  high  seas,  and 
within  the  jurisdiction  of  the  Admiralty 
transfened  to  that  Court.  Then  does  the 
circomstanee  that  the  offence  here  alleged 
was  manslaughter  and  not  murder  make  any 
difference  as  regards  the  question  of  jurisdic- 
tkm  }  It  is  said  that  it  does.  The  decision 
in  Coomhe^B  Caee  (31 )  was  alleged  to  be  sup- 
portable on  the  ground  that  in  the  case  of 
nrazder  the  intention  is  presumed  to  accom- 
pany the  act,  and  so  the  shot  which  takes 
effect  on  the  high  seas  must  be  presumed  to 
be  accompanied  thither  by  the  intention  with 
which  it  is  fired,  and  both  there  together  to 
operate.  I  agree  that  this  is  the  principle 
upon  which  Coombe^s  Case  (31)  ii  founded,  and 
I  think  that  such  a  presumption  is  one  of 
good  sense  and  sound  law.  But  I  fail  to  see 
any  true  principle  upon  which  a  distinction 

(31)  1  LeschCC.  432. 


can  be  drawn  between  a  case  of  murder  and 
a  case  of  manslaughter  so  far  as  the  jurisdic- 
tion to  tiy  is  concerned,  on  the  ground  that 
in  the  one  case  there  is  an  intention  to  kill 
accompanying  the  stroke  and  operating  at  the 
place  where  it  takes  effect,  and  that  in  the 
other  case  there  is  no  such  intention.  In  my 
opinion,  the  negligence  operates  just  as  mudi 
as  the  intention  at  the  spot  where  the  vio- 
lence is  done,  and  though  death  is  an  ingre- 
dient of  either  offence  equally,  and,  therefore, 
if  death  had  not  occurred  within  the  Ad- 
miralty jurisdiction,  Lom^s  due  (29),  but 
for  a  subsequent  statute,  would  have  applied 
I  can  find  no  case  nor  authority  of  text- wri- 
ters on  English  criminal  law  which  furnishes 
any  ground  for  saying  that  where  the  stroke 
or  collision  which  causes  the  death  and  the 
death  itself  both  occur  within  a  certain  juris- 
diction, and  the  case  is  one  either  of  man- 
slaughter or  murder,  the  mere  fact  that  in 
the  one  case  there  is  intention  to  kill,  and  in 
the  other  case  only  recklessness  causing  a 
killing  by  precisely  the  same  instrument, 
makes  any  difference  as  to  the  liability  of  the 
prisoner  to  be  tried  for  "an  offence  com- 
mitted within  the  jurisdiction.*' 

My  brother  Qrove  during  the  aigument 
pointed  out  one  consequence  of  such  a  dis- 
tinction which  I  must  confess  appears  to  me 
to  be  almost  conclusive  against  it.  Suppose 
murder  in  this  case  had  been  charged,  and 
dear  jurisdiction  admitted  on  all  hands  to 
|try  for  murder,  if  malice  prepense  were 
proved,  and  the  jury  thinking  mahce  pre- 
pense not  proved,  but  negligence  established, 
had  found  the  prisoner  guilty  of  manslaughter, 
would  the  Court  be  bound  to  set  aside  the 
convicliion  on  the  ground  of  negligence  only, 
and  not  malice,  having  been  proved,  though 
if  intention  to  kill  had  been  established,  it 
would  have  held  the  jurisdiction  established  I 
Again,  can  it  be  main  trained  that  if  a  foreigner 
passing  by  in  his  boat  fired  deliberately  at  a 
person  on  a  British  ship  and  killed  him  he 
would  be  triable,  but  that  if  he  recklessly 
fired,  and  killed  the  same  person  he  would 
not  be  triable  ?  It  seems  to  me  that  this  dis- 
tinction would  be  contrary  to  English  law, 
which  alone  we  are  to  administer,  and  that  it 
could  not  be  so  held  without  practically  over- 
ruling Caombe^s  Case  (31),  by  which  we  ought 
to  abide. 

Upon  a  question  of  venue,  I  can  find  no 
trace  of  any  authority  for  saying  that  there 
is  any  such  distinction.  1  must  confess  that 
it  appears  to  be  impossible  to  read  the  case 
of  United  States  v.  i)a^  (28),  without  coming 
to  the  conclusion  that  Story,  J.,  had  never 
heard  or  thought  of  the  distinction  in  ques- 
tion, which  of  itself  appears  to  me  to  be  a 
very  strong  aigument  against  its  existence. 


38 


CASE8  CONNECTED  WITH 


[N.  S. 


T%e  Queen  v.  Keyn—Tke  Franamia,  C.CR. 

That  wa»a  case  of  manslaughter,  and  Story, 
J. ,  says  : — 

'^  I  say  the  offence  was  committed  on 
board  of  the  schooner ;  for,  although  the 
gun  was  fired  from  the  ship  Boae,  the 
shot  took  effect,  and  death  happened  on 
board  of  the  schooner,  and  the  act  was,  in 
contemplation  of  law,  done  where  the  ihot 
took  effect.'* 

The  same  view  of  the  law  seems  to  have 
been  entertained  by  the  law  officers  of  the 
Grown  in  the  year  1725,  when  our  Attorney 
and  Solicitor-General,  Sir  Philip  Yorke  and 
Sir  Clement  Weary,  advised  that  a  man- 
slaughter committed  by  firing  a  gun  from  a 
fort  in  Barbadoes,  and  unlawfully,  though 
not  intentionally,  killing  a  person  on  board  a 
ship  two  miles  off  at  sea,  was  not  triable  in 
any  Court  of  Common  Law,  but  either,  in 
the  Admiralty  Court  at  Barbadoes,  or  by  a 
Special  Commission  under  11  &  12  Will.  3. 
c.  7  (see  Forsifik^a  Comh  and  Opinions  on  Con- 
stitutional  LaHv^  p.  219). 

I  therefore  feel  bound  to  look  at  this  case 
exacUv  as  though  it  were  one  of  murder 
caused  by  intentionally  running  down  the 
Strathdyde,  so  far  as  the  question  of  jurisdic- 
tion is  concerned.  In  such  case,  would  not 
the  charge  have  been  one  of  an  offence  com- 
mitted on  British  territory,  i.e.,  a  British 
ship  on  the  high  seas,  by  a  foreigner,  having 
in  contemplation  of  law  entered  the  Britii£ 
ship,  and  there  committed  the  offence  after- 
wards completed  by  the  death  of  the  deceased, 
within  the  jurisdiction  of  the  Admiralty  ?  I 
think  it  would. 

The  case  of  Coomhe  (31),  already  referred  to, 
was  a  case  of  the  trigger  pulled  ashore,  the 
man  killed  in  a  boat  at  sea.  The  bullet  sent 
from  the  shore  having  done  the  miscliief  at 
sea,  it  was  held  that  the  prisoner  had  * '  com- 
mitted the  offence  at  sea.''  That  was  a  case 
of  murder  ;  but  the  case  of  United  States  v. 
Davis  (29),  which  was  a  case  of  manslaughter, 
was  decided  upon  the  same  principle  ;  and  it 
appears  to  me  that  the  principle  is  soimd  and 
reasonable.  Applying  that  principle  to  the 
present  case,  I  can  see  no  reason  for  drawing 
any  distinction  between  the  case  of  propelling 
a  bullet  from  a  gun,  and  that  of  stnking  with 
the  further  end  of  a  spear,  or  directing  the 
bow  of  a  rigid  body  like  a  ship  so  as  to  strike 
either  a  person  or  a  vessel  containing  a  num- 
ber of  living  beings. 

Can  a  ship,  directed  by  its  captain  against 
the  hull  of  another  ship,  and  there  inflicting 
an  injury  which  sends  it  to  the  bottom  in  a 
few  minutes,  and  drowns  its  crew  and  pas- 
sengers, be  more  appropriately  said  to  be  in- 
flicting the  mortal  stroke  at  any  place  than 
where  she  makes  the  hole,  through  which  the 
water  rushes,  which  sends  the  ship  to  the 


bottom  and  drowns  those  on  board  ;  and  if, 
as  in  this  case,  she  penetrates  the  skin  of  the 
other  vessel  some  feet,  must  it  not  be  held 
that  the  person  under  whose  immediate  direc- 
tion she  is  does  the  mischief  which  is  most 
entitled  to  be  called  the  *'  mortal  stroke  **  on 
board  the  ship  which  is  stmk?  I  think  it 
must. 

But  it  is  argued  that  the  law  which  gives 
oiur  Courts  jiurisdiction  to  try  offences  upon 
the  high  seas  cannot  be  held  to  apply  to  this 
case,  because  the  prisoner  was  a  foreigner  on 
his  own  ship,  and  therefore  not  amenable  to 
our  criminal  law. 

I  am  of  opinion,  however,  that  the  law 
which  makes  foreigners  liable  for  the  viola- 
tion of  our  criminal  Uw  for  offences  com- 
mitted  by  them  when  bodily  on  our  soil, 
whether  there  by  their  own  desire  or  not,  is 
not  so  restricted  as  to  leave  them  unpunish- 
able because  they  may  have  been  on  a  foreign 
ship  at  the  time  of  the  commission  of  the 
offence.  By  way  of  illustration  :  suppose 
that  a  foreigner  in  a  foreign  ship,  lying  on 
the  sea  in  deep  water,  were  to  commit  a  bur- 
glary by  thrusting  a  hooked  stick  through  the 
window  of  some  building  adjoining  the  sea, 
and  thus,  and  thus  only,  break  in  and  steal 
goods  and  chattels.  I  think  that  in  such 
a  case,  if  he  were  to  be  afterwards  on  shore, 
our  Courts  would  have  jurisdiction  to  try  him , 
and  that  if  they  tried  him,  they  must  hold 
that,  though  he  was  a  foreigner  in  a  foreign 
ship  on  the  high  seas,  he  was  not  the  less  a 
foreigner  breaking,  entering  and  stealing  in 
the  county  of  S.,  and  therefore  liable  to  be 
tried  and  punished  there. 

It  is  argued  that  there  would  be  hardship 
in  trying  a  foreigner,  who  knows  not  our 
laws,  for  an  act  which  might  be  regarded 
quite  differently,  and  triable  by  totally  dif- 
ferent rules,  and  punishable  by  a  different 
punishment  in  his  own  country. 

But  I  do  not  think  that  this  argument 
ought  to  prevail.  It  might  be  thought  hard 
to  try  a  foreigner  for  manslaughter  committed 
by  gross  negligence  in  driving  furiously  and 
recklessly  along  the  road  to  the  nearest  town 
immediately  after  being  shipwrecked  on  our 
coast,  or  immediately  t^r  having  fallen  from 
a  balloon,  but  I  conceive  it  would  be  no  legal 
answer  to  such  a  charge  to  plead,  however 
truly,  that  the  prisoner  was  a  foreigner,  and 
that  in  his  own  country  manslaughter  waa 
only  a  civil  offence.  I  can  indeed  easUy  con- 
ceive cases  in  which  a  jury  might  acquit  a 
foreigner,  though  they  would  have  convicted 
an  Englishman  of  manslaughter,  as,  for  in- 
stance, if  it  were  establiahed  that  the  death 
had  happened  through  a  bwia  fide  ignorance 
of  our  rule  of  the  road ;  but  any  defence  ana- 
logous to  this  must  be  taken  to  have  been 
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duposed  of,  bo  far  as  it  would  have  been  ap- 
plicable to  thia  case  by  the  verdict  of  the  jury, 
and  in  the  absence  of  any  such  defence,  I 
apprehend  that  the  case  of  a  person  who  does 
a  criminal  act  directly  causing  injury  or  death 
to  persons  on  board  a  British  vessel  on  the 
high  seas  ought  to  be  dealt  with  precisely 
in  the  same  way  (though  by  a  different  tri- 
bnnal)  as  that  of  a  person  committing  the 
same  offence  in  England  ;  and  that  there  is 
no  more  reason  for  reading  our  criminal  sta- 
tatea  as  excluding  foreigners  in  the  one  case 
Uian  in  the  other. 

The  oonduaion  that  the  prisoner  did  com- 
mit the  offence  of  manslaughter  on  a  British 
ship  iBy  I  think,  inevitable  from  the  oonsidera- 
tiona  and  from  the  authorities  above  applied 
to  the  case.  He  being  in  command  of  his 
ship,  which  is  found  to  have  been  imder  his 
immadiate  direction,  so  directed  her  as  to 
caoae  her  bow  to  penetrate  the  StraJ^kdyde 
and  make  a  large  hole  in  her  through  which 
the  water  rushed  in.  I  am  of  opinion  that 
the  making  of  that  hole  was  his  negligent  act 
done  withm  British  junsdiction,  just  as  much 
aa  if  he  had  personally  boarded  the  vessel 
and  staved  her  in  with  a  hammer,  and  that 
by  doing  that  act,  followed  as  it  was  by  the 
immediate  sinking  of  the  vessel  and  drowning 
of  the  deceased,  he  was  liable  to  be  tried  for 
a  manslanghter  committed  on  the  high  seas 
within  the  jurisdiction  of  the  Central  Criminal 
Court. 

I  have  felt  bound  to  write  fully  upon  this 
pointy  though  it  occupied  a  small  part  of  the 
alignment,  because,  in  my  opinion,  it  is  one 
of  vast  importance  to  the  security  of  British 
aeaoken  and  of  persons  of  all  nations  sailing 
in  Britiah  ships,  and  therefore  entitled  to  the 
protection  of  our  laws  throughout  the  world. 
I  can  see  no  ground  for  curtailing  the  gene- 
rality of  our  criminal  law  in  such  a  case  as 
thia,  or  for  applying  different  principles  from 
thoee  which  would  be  applicable  to  a  man- 
alanghter  on  land.  I  cannot  see  that  it  would 
in  any  way  interpose  with  the  free  navigation 
of  the  high  seas,  for  I  see  no  inconsistency 
between  perfect  freedom  of  navigation  and  a 
power  on  the  part  of  each  nation  to  punish 
those  who  kill  its  own  subjects  or  those  of 
other  countries  enjoying  its  hospitality  on 
board  its  ships  by  running  them  down,  whe- 
ther through  design  or  negligence.  On  the 
contrary,  I  think  that  the  real  freedom  aa 
well  aa  the  safety  of  navigation  would  be 
impaired  if  we  were  to  place  such  a 
hmit  npon  the  jurisdiction  of  our  criminal 
Coorta. 

With  regard  to  the  other  point  in  the  case 
which  was  so  ably  and  elaborately  argued  by 
counsel,  I  am  of  opinion  that  the  jurisdiction 
ia  also  made  out  on  the  ground  that  a  f  o- 


THE  DUTIES  OF  MAGISTRATES. 


39 


reigner  committing  manslaughter  in  the 
course  of  navigation  of  a  foreign  ship  within 
three  miles  of  the  coast  is  subject  to  our 
jurisdiction,  but  I  do  not  think  it  necessary 
to  write  separately  upon  this  point,  as  I  en- 
tirely agree  with  the  judgment  which  will  be 
read  by  Sir  Baliol  Brett. 

One  argument  which  was  used  for  the  pri- 
soner was  that  the  absence  of  any  proof  of 
the  ezerciRe  of  such  a  jurisdiction  was  strongly 
against  it.  I  admit  that  there  is  some  force 
in  the  observation,  but  I  do  not  think  it  goes 
so  far  as  was  contended  for.  Cases  of  criminal 
negligence  in  the  management  of  vessels  on 
the  hieh  seas  are  happily  verv  rare  ;  cases  of 
death  by  such  negligence  still  rarer  ;  cases  in 
which  either  public  opinion  or  the  feelings  of 
relatives  would  be  such  as  to  lead  to  a  prose- 
cution rarest  of  all.  There  are,  to  my  mind, 
sufficient  reasons  to  account  for  the  absence 
of  any  user  upon  the  subject.  The  compara- 
tively modem  invention  of  steam  navigation 
is  of  itself  almost  enough  to  account  for  the 
absence  of  any  authority  in  ancient  times, 
inasmuch  as  it  is  far  more  difficult  to  establish 
a  clear  case  of  criminal  negligence  against  the 
captain  of  a  sailing  ship  than  against  one 
directing  a  steamship  on  its  course.  But  I 
can  see  no  reason  whatever  for  holding  that 
a  foreigner  who  drives  his  own  ship  into  a 
British  ship  and  kiUs  its  crew  by  negligence 
is  less  responsible  to  British  law  than  a 
fereigner  would  be  who  brought  his  ship 
withm  range  of  the  Isle  of  Wight  and  shot  or 
lanced  to  death  upon  a  pier  one  of  its  inhabit- 
ants, and  who  afterwards  landed  upon  the 
island  and  was  brought  to  trial  at  Winchester 
assizes ;  in  which  case,  for  the  reasons  already 
given,  he  would,  I  think,  be  pmiishable  by 
the  criminal  law  of  this  country  if  found  at 
the  bar  of  the  proper  tribunal 

For  these  reasons  I  think  that  the  convic- 
tion was  right. 

Grovx,  J. — In  this  case,  the  defendant, 
master  of  and  on  board  a  foreign  ship,  the 
Frcmcomdy  ran  into  a  British  ship,  the 
Btroidhdydey  and  by  such  act  British  subjects 
on  board  the  last-named  ship  were  drowned 
off  Dover,  within  three  miles  of  the  hmd. 
The  defendant  was  indicted  for  the  man- 
slaughter of  one  of  the  persons  so  drowned, 
it  being  alleged  that  he  was  guilty  of  cul- 
pable or  criminal  negligence,  and  he  was 
convicted  at  the  Central  Criminal  Court. 

For  the  purpose  of  this  case  the  Court 
must  assiune  the  culpable  negligence  by  the 
defendant,  and  that  it  caused  the  death ;  the 
question  reserved  is,  had  the  Court  jurisdic- 
tion to  try  the  case  by  virtue  of  its  Admi- 
raltv  jurisdiction  transferred  to  it  by  statute 
4  &  6  WilL  4.  c  36.  s.  22^  the  defendant 
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being  a  foreigner,  commanding  a  foreign 
ship,  and  the  offence  not  being  committed 
on  British  soil  or  within  a  British  port  or 
river  1 

It  was  contended  by  the  counsel  for  the 
Crown.  1st.  That  the  belt  of  sea  extending 
to  the  distance  of  three  miles  from  the  shore 
was  British  territory,  and  that  an  offence 
committed  within  it  was  within  the  criminal 
law  of  this  country.  2nd.  That  a  person 
sailing  or  swimming  within  the  belt  of  water 
in  the  Queen's  peace  is  entitled  to  the  pro- 
tection of  her  law  from  aggressive  or  reck- 
less acts  causing  personal  injury,  whether 
done  by  foreigners  or  by  British  subjects  ; 
this  LB,  in  fact,  a  limitation  of  the  first  point. 
3rd.  That  the  offence  was  committed  on 
board  a  British  ship,  such  ship  being  struck 
and  submerged  by  the  blow,  and  the  death 
and  immediate  consequence  of  it,  and 
the  impinging  of  the  foreign  vessel  being  in 
the  nature  of  a  trespass  on  a  British  ship. 
These  propositions  were  severally  denied  by 
the  counsel  for  the  defendant ;  if  either  of 
them  is  well  founded  the  conviction  is 
right,  if  no  one  of  them  is  sustainable  it  is 
wrong. 

I  am  of  opinion  that  the  conviction  is 
right,  and  that  our  judgment  should  be  for 
the  Grown. 

The  proposition  that  a  belt  or  zone  of 
three  miles  of  sea  surrounding  or  washing 
the  shores  of  a  nation — what  is  termed  terri- 
torial water — is  the  property  of  that  nation, 
as  a  river  flowing  through  its  land  would  be, 
or,  if  not  property,  is  subject  to  its  jurisdic- 
tion and  law,  is  not  in  its  terms  of  ancient 
d&te  ;  but  this  defined  limit,  so  far  at  least 
as  a  maritime  country  like  England  is  con- 
cerned, is  rather  a  restriction  than  an  en- 
largement of  its  earlier  claims,  which  were  at 
one  time  sought  to  be  extended  to  a  general 
dominion  on  the  sea  and  subsequently  over 
the  channels  between  it  and  other  ooimtries, 
or,  as  they  were  termed,  the  narrow  seas. 
The  origin  of  the  three-miles  zone  appears 
undoubted.  It  was  an  assmned  limit  to  the 
range  of  cannon,  an  assumed  distance  at 
which  a  nation  was  supposed  able  to  exercise 
dominion  from  the  shore. 

I  forbear  from  reiterating  the  terms  used 
by  the  numerous  publicists  quoted  by  the 
learned  counsel  in  the  arguments  on  this 
case.  The  principal  authorities  may  be  con- 
veniently arraneed  as  follows  : — 

1st.  Those  who  affirm  the  right  in  what 
are  generally  termed  territorial  waters  to 
extend  at  least  to  the  distance  at  which  it 
can  be  commanded  from  the  shore  or  as  far 
as  arms  can  protect  it. 

2ndly.  Those  who,  assigning  the  same 
origin  to  the  right,  recognised  it  as  being 


fixed  at  a  marine  league  or  three  geographi- 
cal miles  from  the  shore. 

3rdly.  Those  who  affirm  the  right  to  be 
absolute  and  the  same  as  over  an  inland  lake, 
or,  allowing  for  the  difference  of  the  subject- 
matter,  as  over  the  land  itself, 

4thly.  Those  who  regarded  the  right  aa 
qualified.  And  the  main,  if  not  only  qualifi- 
cation that  seems  to  me  fairly  deducible  from 
the  authorities  is,  that  there  is  a  right  of 
transit  or  passage,  and  as  incident  thereto 
possibly  a  right  of  anchorage  when  safety  or 
convenience  of  navigation  requires  it,  in  the 
territorial  waters  for  foreign  ships. 

Puffendorff,  Bynkershoek,  Oassaregis, 
Mozer,  Ayuni,  Kiuber,  Wheaton,  Haute- 
feuille,  and  Kalterbome,  though  not  aU 
placing  the  limit  of  territorial  jurisdiction  at 
the  same  distance  from  the  shore,  none  of 
them  fix  it  at  a  smaller  distance  than  a 
cannon-shot,  or  as  far  off  as  arms  can  com- 
mand it ;  they  also  give  no  qualification  to 
the  jurisdiction,  but  seem  to  regard  it  as  if, 
having  regard  to  the  difference  of  land  and 
water,  it  were  an  absolute  territorial  posses- 
sion. Chancellor  Kent  seems  also  to  recog- 
nise an  exclusive  dominion.  Hautefcuille 
speaks  of  the  power  of  a  nation  to  exdnde 
others  from  the  parts  of  the  sea  which  wash 
its  territory,  and  to  punish  them  for  infrac- 
tion of  its  laws,  and  this  as  if  it  were  dealing 
with  its  land  dominion.  Wheaton,  Calvo, 
Halleck,  Massey,  Bishop,  and  Manning  give 
the  limit  as  a  marine  league,  or  three  milee. 
Heffter  mentions  this  limit,  but  says  it  may 
be  extended.  Ortolan,  Calvo,  and  Massey 
put  the  right  as  one  of  jurisdiction  and  not 
of  property,  but  do  not  limit  it  further  than 
that  the  former  writer  says  that  the  laws  of 
police  and  surety  are  there  obligatory,  and 
Massey  also  writes  of  police  jurisdiction. 
Bluntschli  says  the  territorial  waters  are 
subject  to  the  military  and  police  authorities 
of  the  place.  Faustin  Helie  speaks  of 
crimes  in  these  waters  coming  within  the 
jurisdiction  of  the  tribunals  of  the  land  to 
which  they  belong.  Unless  these  words 
*'  military,  police,  and  surety  "  be  taken  to 
impose  a  limit,  no  limit  to  the  jurisdiction  of 
a  country  over  its  territorial  waters  beyond  a 
right  of  passage  for  foreign  ships  is  men- 
tioned, as  far  as  I  could  gather  from  the 
numerous  authorities  cited,  except  by  Mr. 
Manning,  who  confines  it  (though  not  by 
words  expressly  negativing  other  rights) 
to  fisheries,  customs,  harbours,  and  light- 
houses, dues,  and  protection  of  territory 
during  war.  Grotius,  Ortolan,  Bluntschli, 
Schmaltz,  and  Massey  consider  there  is  a 
right  of  peaceable  passage  for  the  ships  of 
other  nations,  and  Vattel  says  that  it  is  the 
duty  of  nations  to  permit  this,  but  seems  to 


Vol.  46.] 

TV  Queen  t.  Ktyn—Tke  Franoonia,  CCS. 

think  that,  as  a  matter  of  absolute  rigbt, 
they  may  prohibit  it. 

Such  are  the  conclusions  of  the  principal 
pnblicistB,  most  of  whom  are  of  very  high 
authority  on  questions  of  intemationid  law. 

The  result  of  them  is  to  shew  that,  as  in 
the  case  of  many  other  rights,  a  territorial 
jurisdiction  over  a  neighbouring  belt  of  sea 
had  its  origin  in  might,  its  limits  being  at 
first  doubtful  and  contested,  but  ultimately 
by  a  concession  or  comity  of  nations  it 
became  fixed  at  what  was  for  a  long  time  the 
supposed  range  of  a  cannon  shot,  viz,  three 
miles  distance.  In  addition  to  the  authority 
of  the  pubUdsts,  this  three-mile  range,  if  not 
erpreesly  recognised  as  an  absolute  boundary 
by  international  law,  is  yet  fixed  on,  ap- 
parmtly  without  dispute,  in  Acts  of  Parlia- 
ment, in  treaties,  and  in  judgments  of  courts 
of  law  in  this  oountiT  and  America. 

The  Merchant  Shipping  Act,  17  &  18 
Tict.  c  104.  s.  527,  provides  for  injury  to 
property  by  giving  power  to  detain  a  foreign 
ship  wluan  within  three  imles  of  the  coast. 
The  Onstoms  Act,  3  &  4  WilL  4.  c.  53,  legis- 
lates for  foreign  vessels  within  one  league  of 
the  coast.  The  5a  Geo.  3.  c.  38.  s.  2,  sane- 
tiona  fishing  and  drying  fish  by  British 
subjects  within  three  miles  of  the  coast.  The 
33  &  34  Vict  c.  90.  s.  52,  a  foreign  enlist- 
ment Act,  extends  ''  to  all  the  dominions  of 
Her  Majesty,  including  the  adjacent  terri- 
torial waters.^' 

The  Congress  of  the  United  States  has 
authorised  the  district  courts  to  take  cogni- 
sance of  all  captures  made  within  a  marine 
lasgue  of  the  American  shores. 

In  many  treaties,  e.g.  those  mentioned  by 
the.  Lord  Chief  Justice,  of  1786-1787  and 
1794,  the  cannon-shot  range  Ib  fixed  on  as  a 
aone  protected  from  hostilities  when  the 
country  which  this  belt  adjoins  is  neutral. 

It  is  true  that  this  may  be  explained  as  a 
mutual  concession,  though  I  should  incline  to 
regard  the  concession  rather  as  a  disclaimer 
of  ri^bts  beyond  this  belt ;  at  all  events  it 
shews  that  this  limit  has  been  fixed  on  or 
assumed  as  internationally  separable  from 
the  parts  of  the  hi^  seas  beyond  it. 

In  many  cases  m  the  law  courts  cannon- 
shot  range  on  this  three-mile  belt  has  been 
reoo^used.  The  charge  of  Sir  Leoline 
Jen&ns,  in  1683,  goes  beyond  this,  and 
extends  the  dominion  of  the  Crown  to  what 
were  called  the  four  seas.  In  the  case  of 
The  Twu  Oebroeden  (21)  it  was  held  that  a 
vessel  lying  within  the  three  miles  could  not 
by  her  boats  make  a  ffood  capture  beyond 
this  distance.  So  in  Uie  case  of  Ths  Brig 
AntUy  a  vessel,  having  anchored  and  taken 
in  provisions  within  the  three  miles,  was 
seised  under  an  Act  of  Congress  which  laid  an 
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embargo  on  vessels  within  the  limits  and  juris- 
diction of  the  United  States  :  Story,  J.,  say- 
ing, * '  The  Anne  was  certainly  in  a  place  within 
jurisdiction  of  the  United  States. "  In  QummeU 
V.  The  Commissiojiera  of  Woods  and  Forests  (32) 
the  right  of  the  Crown  to  the  bed  of  the  sea 
within  the  three  miles  is  recognised  by  Lord 
Wensleydale,  and  to  some  extent  by  Lord 
Cranworth.  In  the  case  of  The  Leda  ( 19),  the 
words  **  United  Kingdom "  were  held  by 
Dr.  Lushington  to  include  three  miles  from 
the  shore.  So  in  the  case  of  The  Whitstable 
Fiehers  v.  Chinn  (33),  an  anchorage  case, 
Erie,  C.J.,  says,  ''The  soil  of  sea  shore  to 
the  extent  of  three  miles  from  the  beach 
is  vested  in  the  Crown,"  and  this  is  quoted 
with  approval  by  Lord  Chelmsford  in  the 
same  case  on  appeal  in  the  House  of  Lords. 

Chancellor  Kent  recognises  Bnice's  Case 
(34),  but  although  the  occurrence  Ib  treated 
as  within  territorial  waters,  yet,  as  it  took 
place  in  Milford  Haven,  it  may  be  said  this 
was  within  a  port.  Some  belt  of  sea  must, 
as  a  necessary  protection,  be  within  the 
control  of  the  country  which  it  washes. 
There  are  parts  of  the  coast  where  the  clifls 
are  such  that  the  tide  at  low  water  hardly,  if 
at  all,  leaves  their  base  uncovered,  and  if 
there  were  no  jurisdiction  over  any  part  of 
the  water  in  such  places  hostile  gun-boats 
might  hover  within  pistol-shot  of  the  land. 

The  result  of  the  authorities  on  inter- 
national law,  of  the  concessions  of  nations, 
and  of  decided  cases  is  admitted  by  the 
learned  counsel  for  the  defendant  to  prove 
that  there  is  a  jurisdiction  for  certain  pur- 
poses in  tribunals  of  the  country  within  the 
three  miles.  Is  then  this  jurisdiction  limited, 
and,  if  so,  to  what  extent  ? 

I  do  not  find  in  any  of  the  authorities  cited 
an  express  limitation  of  jurisdiction  as  by 
words  to  the  effect  that  such  and  such  rights 
exirt,  and  no  other  or  any  express  assertion 
that  there  is  no  criminal  jurisdiction  within 
the  territorial  waters.  Manning  goes  the 
nearest  to  this,  for  he  does  say  tlubt  for  some 
limited  purposes  a  special  right  of  jurisdic- 
tion and  even  of  dominion  Ib  conceded  to  a 
state  in  respect  of  the  part  of  the  ocean 
immediately  adjoining  its  own  coast  line.  If 
this  statement  were  borne  out  by  the  general 
current  of  authority,  or  even  by  a  few 
writers  of  eminence,  or  by  authoritative 
decirion,  it  would  have  great  weight ;  but  I 
do  not  find  that  it  is  so  supported. 

(32)  3  Maoq.  419-466. 

(33)  ]  1  Com.  B.  Hep.  N.S.  287  ;  s.  c  31|Law  J. 
Rep.  C.P.  372;  in  error,  13  Com.  B.  Rep.  N.S. 
853;  8.  c.  32  Law  J.  Rep.  C.P.  194  :  H.L.  36Law 
J.  Rep.  C.P.  29. 

(84)  2  LMCh  C.C.  1093. 
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The  limitation  for  which,  as  I  have  said, 
there  is  no  doubt  considerable  authority,  is 
that  of  a  right  of  passage,  and  this  may, — 
and  I  will  assume  it  for  the  purpose  of  my 
judgment  in  this  case, — ^go  so  far  as  to  ex- 
clude from  English  jurisdiction  anything 
which  may  happen  within  the  foreign  ship 
between  members  of  its  crew  or  even  passen> 
gers  who  trust  themselves  for  the  time  being 
to  the  government  of  the  commander  of  the 
ship. 

As  we  claim  for  this  nation  that  a  British 
ship  is  British  territory  wherever  it  be,  I 
concede  for  the  present  that  foreigners  may 
rightly  claim  for  their  ships  the  same  privi- 
lege, except  when  restricted  by  special  legis- 
lation, e.g,f  customs  laws,  &c.  But,  assuming 
fully  this  right  of  passage  through  the 
territorial  waters,  it  seems  to  me  that  the 
very  exception  involves  a  right  within  a 
right,  a  serviency  qud  the  rights  conceded, 
but  dominion  idtra  those ;  it  seems  to  me 
also  that  a  right  of  passage  cannot  be  other 
than  a  right  to  be  properly  exercised,  with 
due  regard  to  the  safety  of  the  subject  of  the 
nation  over  whose  territorial  waters  the  right 
is  used.  If  the  lives  or  limbs  of  such  sub- 
jects are  jeopardized,  it  would  be  an 
idle  dominion  which  cannot  protect  them 
against  injury,  or  punish  for  it  if  com- 
mitted. 

If  the  dominion  be  absolute,  such  seems  to 
me  a  necessary  oondusion  ;  and  even  if  the 
words  "  police  and  surety  "  or  ''military and 
police  authorities"  be  taken  to  impose  a 
further  limitation  than  that  of  a  right  of 
passage,  still  the  limited  rights  could  not  be 
protected  if  reckless  navi^ration  were  per- 
mitted to  endanger  those  rightfully  enjoying 
them,  or  if  the  persons  guilty  of  injury  to 
them  were  not  punishable  by  the  tribunids  of 
the  country  having  this  police  or  military 
jurisdiction.  Police  without  this  protection 
would  be  impotent  and  useless.  It  may  be 
said  complaint  may  be  made  to  the  tribunals 
of  the  country  to  whom  the  offender  is  a 
subject,  but  resort  to  such  remedies,  in 
addition  to  the  enormous  difficulties  of 
procuring  evidence,  want  of  power  to  compel 
attendance  of  witnesses,  and  expense,  as- 
sumes that  the  offender  returns  to  his  own 
country,  which  he  may  not  do,  and  gives  in 
this  respect  no  meaning  to  the  jurisdiction 
over  the  limited  area  for  police  and  surety ; 
for  this  resort  to  tlie  countiy  of  the  accused 
could  be  had  if  the  offence  were  committed 
anywhere  on  the  high  seas. 

It  is  true  that  there  is  no  case  expressly  in 
point  either  way  with  that  now  before  the 
Court.  If  there  had  been  a  case  of  recog- 
nised authority,  this  case  would  probably 
not  have  been  argued.     This^  though  by  no 


means  a  conclusive  argument  either  way,  is 
rather  an  argument  in  favour  of  the  defend- 
ant than  against  him.  It  may,  however,  be 
remarked  that  collisions  were  not  frequent 
until  late  years,  when  the  great  increase  in 
the  nimiber  of  ships  navigating  the  ocean  has 
given  rise  to  them.  The  loss  of  human  Ufe, 
except  from  murder  or  piracy,  was  not 
thought  so  much  of  in  former  times  as 
at  present,  and  unless  there  were  some- 
thing directly  calling  in  question  the  juris- 
diction, the  limit  of  territorial  water  would 
not  be  likely  to  be  narrowly  watched. 
StiU,  I  am  far  from  undervaluing  the  argu- 
ment. 

As  I  have  come  to  the  conclusion  that 
there  is  jurisdiction  in  such  a  case  as 
the  present,  there  arises  the  question 
whether  it  is  necessary  that  there  should 
be  special  legislation  to  enable  our  tribu- 
nals to  deal  with  a  foreigner  guilty  of  such 
offence. 

If  the  matter  were  one  of  police  r^^nlation, 
merely,  such  as  that  the  vessel  should  pass 
between  certain  buoys,  should  exhibit  certain 
lights,  be  liable  to  customs,  requirements, 
&c.,  I  should  be  of  opinion  that  special 
legislation  would  be  requisite  ;  but  I  cannot 
see  that  it  is  for  murder,  mayhem,  or  man- 
slaughter, any  more  than  it  would  be  if  the 
offence  were  committed  within  a  port  or 
haven.  The  criminality  of  and  punishment 
for  such  offence  is  a  part  of  the  common  law 
of  the  realm,  not  originated  by  statutory 
legislation.  If  the  locidity  where  the  offence 
is  committed  is  within  the  realm,  a  statute 
is  unnecessary,  if  not,  it  is  tiUra  virea.  The 
learned  counsel  for  the  defendant,  if  I  rightly 
understand  him,  admitted  that  a  foreigner 
would  be  liable  for  murder  committed  within 
the  three-mile  belt.  His  words  were, 
''If  a  man  intentionally  fires  at  a  man, 
I  should  not  contest  it  might  be  murder," 
whether  I  carry  that  admission  too  far  or 
not. 

It  certainly  would  seem  a  strong  proposi- 
tion to  contend  for  that,  if  a  foreigner  from 
the  motive  of  pure  individual  malice  should 
intentionally  shoot  down  the  master  of  a 
fishing-smack  peacefully  and  rightfuUy  cast- 
ing his  net  in  English  waters,  or  a  diredger 
for  oysters,  or  an  officer  civil  or  military  in 
the  execution  of  his  duty  there,  such  murder 
should  not  be  cognizable  by  English  tribunals 
without  a  special  statute  :  see  Coomhe's  Cote 
(31).  Manslaughter  may  come  within  a  hair^s 
breadth  of  murder ;  it  may  be  a  nice  -  and 
difficult  question  to  decide  ;  and  is  the  offen- 
der's life  to  be  forfeited  if  his  act  is  on  one 
side  of  the  line?  But  if  there  be,  say, 
provocation  enough  to  reduce  the  homi- 
cide,  though  intentional,  to  what  we  call 
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mMMiliinghter,  is  he  to  be  aoquitted  alto- 
gether I 

So,  if  a  foreigner  in  a  foreign  ship,  with 
malice  prepense,  runs  his  ship  at  a  fishing- 
boat  or  a  swimmer,  and  so  kills  a  BritiiSi 
subject,  is  it  punishable  as  murder  by  our 
tnbunsJs ;  wmle,  if  he  produce  the  same 
result  by  the  most  gross  and  culjMible  negU- 
genoe,  it  is  not  within  their  jurisidiction  ?  If 
this  be  so,  a  foreign  vessel  might  run  riot 
among  our  fishing-boats  with  impunity.  Nor 
is  this  simply  an  argument  ab  inexpedienie. 
Admitting  a  right  to  these  waters  for  pur- 
poses of  police  and  safety,  which  is,  I  think, 
&irly  supported  by  the  authorities,  it  seems 
to  me  uiat  the  existing  laws  for  the  pro- 
tection of  life  and  limb  are  a  necessary 
adjunct  to  such  right.  The  case  of  The  Twee 
Qtbroeden  (21)  is  an  authority  for  there  being 
a  jurisdiction  oyer  ships  lying  within  the 
three  miles. 

I  cannot  see  any  sufficient  distinction 
between  the  rights  and  immunities  of  a  ship 
availing  itself  of  a  right  of  passage,  and  a 
ship  at  anchor  within  the  same  district ;  in 
the  latter  case  the  ship  is  availing  itself  of 
the  soil  which,  to  give  the  country  a  right 
of  interference,  must  be  assumed  to  be  a 
part  of  the  territory  of  that  country  ;  if  so, 
the  water  over  that  soil  must,  it  seems  to  me, 
also  belong  to  that  territory  :  cujvs  est  sohm^ 
^us  e$t  u$que  ad  ealv/m  is  a  maxim  of  gene- 
ral application ;  the  ship  using  the  bo3  for 
anchorage,  which  is  inddent  to  safe  naviga- 
tion, is  no  more  availing  itself  of  the  pro- 
tection of  that  country,  and  subjecting  itself 
to  its  laws  than  when  passing  over  that  soil 
and  availing  itself  of  a  water  highway  which 
may  be  a  channel  overlooked  by  the  clifb  of 
the  adjacent  country. 

In  The  WhitdabU  Fishers  v.  Gann  (33) 
Lord  Westbuzy  says,  "  The  right  to  anchor  is 
a  necessary  part  of  the  right  of  navigation, 
because  it  is  essential  for  &e  full  enjoyment 
of  that  right." 

Although  on  the  high  seas  the  Admiralty 
may  not  have  jurisdiction  over  foreigners, 
except  when  specified,  as  in  the  Merchant 
Shipping  Act,  yet  in  Bntce's  Case  (34),  cited 
apparently  with  approval  by  Kent,  the 
Judges  agree  that  the  Admiralty  had  con- 
conent  jurisdiction  with  the  Courts  of 
common  law  in  such  waters  as  Milf  ord  Haven ; 
and  whether  this  be  considered  a  port  or 
not,  if ,  as  is  not  denied,  the  Courts  of  com- 
mon law  have  jurisdiction  over  a  foreigner 
oommiting  an  offence  within  a  port  or  haven, 
the  Admiralty  must  have,  according  to  this 
case,  ooncurrent  jurisdiction,  and  if  so,  then, 
assuming  I  am  right  as  to  an  offence  com- 
mitted by  a  foreigner  (not  on  board,  on  the 
jigging,  or  within  the  hull  of  a  foreign  ship. 
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but  outside  the  ship  on  a  British  subject  in 
the  Queen's  peace),  being  within  the  juris- 
diction of  the  Crown,  if  within  the  three  miles 
belt,  then  it  seems  to  me  the  case  is  parallel, 
and  the  Admiralty  must  in  the  same  right 
have  jurisdiction  over  it,  and  if  so,  the 
Central  Criminal  Court,  to  which  the  Ad- 
miralty jurisdiction  has  been  given,  must 
also  have  it. 

I  have  therefore  come  to  the  conclusion 
that,  as  in  this  case,  the  offence,  although 
committed  by  a  foreigner  in  a  foreign  ship, 
is  committed  dehors  the  vessel  upon  a  British 
subject  in  the  Queen's  peace,  within  the 
three  miles  belt,  the  Court  which  tried  this 
case  had  jurisdiction,  and  that  the  conviction 
should  be  affirmed. 

This  being  the  conclusion  at  which  I  have 
arrived,  it  is  uimecessary  for  me  to  give  an 
opinion  on  the  last  question,  viz.,  whether 
this  offence  was  an  offence  ix>mmitted  on 
board  of  a  British  ship. 

Amphlbtt,  J.  a. — The  prisoner  is  a 
foreigner,  and  committed  the  offence  of 
which  he  has  been  convicted  while  captain 
on  board  a  foreign  vessel  passing  along  the 
open  sea,  within  a  little  less  than  three  miles 
of  the  English  coast,  and  the  question  is, 
whether,  under  the  circumstances  stated  in 
the  case,  the  Admiralty  formerly,  and  now 
the  Central  Criminal  Court,  to  which  the 
jurisdiction  of  the  Admiralty  has  been 
transferred  by  statute,  was  competent  to  try 
him. 

The  following  propositions  may,  I  think, 
be  considered  as  established,  both  on  prin- 
ciple and  by  authority,  and  were  not,  in 
fact,  disputed  during  the  argument  before 
us  :  — 

1.  That  a  foreigner  committing  an  offence 
of  any  kind,  even  against  an  Englishman,  on 
foreign  territory  cannot  be  tried  for  it  in  an 
English  Court. 

2.  That  a  foreigner  committing  a  crimi- 
nal offence  while  on  English  territory,  is 
equally  amenable  to  English  law  as  a  sub- 
ject, except  so  far,  if  at  all,  as  he 
may  be  exempted  therefrom  by  convention 
or  by  some  established  rule  of  the  law  of 
nations. 

Disregarding,  then,  for  the  moment,  any 
such  case  of  exemption,  the  question  we 
have  to  decide  resolves  itself  into  this,  viz. , 
whether  the  locality  of  the  offence  was 
within  English  territory,  or,  what  for  the 
present  purpose  appears  to  me  the  same 
thing,  within  the  dominion  or  sovereignty  of 
England  7  If  it  was,  I  think  that,  as  a 
necessary  attribute  of  sovereignty,  it  was 
the  right  and  duty  of  the  sovereign  u>  enforce 
order  and  security  to  life  and  property  in 
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such  territory,  and  that,  eo  far  as  neoessary, 
the  law  of  England  would,  in  the  absence  of 
any  other  law,  attach  thereto  without  the 
necessity  of  legislation. 

I  am  unable  to  see  any  difficulty  about 
venue.  The  locality  not  being  within  the 
body  of  any  county,  the  offence  was  not 
cognizable  under  the  ordinary  comjnissions 
of  Oyer  and  Terminer  ;  but  assuming  the 
locality  to  have  been  English  territory  on 
the  high  seas,  it  was,  in  my  judgment, 
clearly  within  the  foimer  jurisdiction  of  the 
Admiralty.  For  example,  it  being  estab- 
lished that,  by  the  law  of  nations,  a  mer- 
chant ship  was  to  be  considered  as  a  floating 
part  of  the  territory  of  the  country  to  which 
she  belonged,  crimes  by  foreigners,  com- 
mitted on  board  of  an  English  ship,  were 
held  to  be  cognizable  by  the  English  Courts, 
without  any  Act  of  Paruament  to  that  effect: 
see  Anderson^s  com  (24). 

Now  there  are  two  grounds  on  which  it 
was  contended  for  the  Crown  that  the  offence 
was  committed  on  English  territory  : — 

1.  Because,  by  international  law,  every 
maritime  nation  is  entitled  to  have,  as  an 
extension  of  its  territory,  such  a  part  of  the 
adjacent  sea  as  may  be  necessary  for  its  own 
security,  and  which,  after  some  fluctuations, 
had  been  settled  by  general  consent  to  ex- 
tend to  a  distance  of  a  marine  league,  or 
three  miles  from  low-water  mark. 

2.  Because,  the  death  of  the  party  injured 
through  the  criminal  negligence  of  the 
prisoner  having  occurred  on  board  an  Eng- 
lish vessel,  the  offence  was  in  law  committed 
there,  and  therefore,  by  the  law  of  nations, 
on  English  territory. 

I  will  first  dispose  of  the  second  ground, 
which,  of  cotirse,  is  quite  independent  of  the 
three  miles  zone,  and  if  valid  would  justify 
the  conviction  of  the  prisoner  had  the  offence 
been  committed  in  the  middle  of  the  ocean. 
Now,  according  to  the  decision  in  The  King 
V.  Coomhe  (31),  the  crime  must  be,  for  the 
purpose  of  determining  the  venue,  held  to 
have  been  committed  on  the  English  ship 
where  the  death  occurred  ;  but  that  doc- 
trine, founded  as  it  is  upon  a  convenient 
fiction,  and  binding  no  doubt  upon  a 
British  subject,  does  not  decide  the  question 
before  us,  which  is,  whether  a  foreigner  who 
committed  the  offence  while  he  was  de  facto 
outside  the  English  territory,  could  be  made 
amenable  to  English  law.  With  some  doubt 
I  have  come  to  the  conclusion  that  he  could 
not.  I  can  find  no  authority  for  saying  that 
a  State  has  any  jurisdiction  to  punish  a 
foreigner  who  at  the  time  of  the  commission 
of  the  offence  was  not  within  the  territory, 
and  consequently  not  owing  it  any  alle- 
giance. 


The  first  ground  on  which  the  argument 
for  the  Crown  was  based,  viz.,  the  right  of 
maritime  States  to  a  zone  of  three  miles 
over  the  adjacent  seas,  remains  to  be  con- 
sidered. 

We  know  historically  that  from  the  earliest 
times  maritime  States  have  claimed  dominion 
over  adjacent  seas,  and  often  to  an  out- 
rageous extent.  England  claimed  dominion 
over  the  whole  of  the  narrow  seas,  even  to 
the  extent  of  excluding,  if  it  thought  proper, 
foreign  ships  from  passing  over  them,  and  other 
countries  were  not  far  behind  England  in 
that  respect.  These  extravagant  claims, 
however,  have  been  long  since  abandoned, 
and  the  freedom  of  the  high  seas  for  the  in- 
offensive navigation  of  all  nations  is  firmly 
established,  and  England  and  most,  if  not 
all,  maritime  States  have  been  content  to 
limit  the  claim  to  advance  their  frontier 
seaward  to  the  extent  of  three  miles.  That 
limited  extent,  however,  of  maritime  territory 
has  been  in  modem  times  with  remarkable 
unanimity  recognised  by  the  English  Courts. 

In  The  King  v.  Forty-nine  Ccukg  of 
Brandy  (35)  Sir  John  Nicol,  in  deciding 
against  the  claim  of  the  lord  of  the  manor 
to  wreck  beyond  low- water  mark,  said — 

'^  As  between  nation  and  nation  the  terri- 
torial right  may  by  a  sort  of  tacit  under- 
standing be  extended  to  three  miles  ;  but 
that  rests  upon  different  principles,  viz. , 
that  their  own  subjects  shall  not  be  dis- 
turbed in  their  fishing,  and  particularly  in 
their  coasting  trade  and  communications 
between  place  and  place  during  war,  &c., 
but  no  person  ever  heard  of  a  land  jurisdic- 
tion of  the  body  of  a  county  which  extended 
three  miles  from  the  coast." 

In  The  Twee  Gebroeders  (21)  Sir  W.  Scott 
speaks  of  the  sea  within  three  miles  of  the 
coast  of  Friedland  as  ''waters  belonging  to 
Prussia." 

In  The  Leda  (19)  Dr.  Lushington  decided 
that  where  one  of  the  Merclumt  Shipping 
Acts  spoke  of  disputes  arising  with  respect 
to  salvage  '*  in  the  United  Kingdom,"  those 
words  meant ''  the  land  of  the  united  King- 
dom and  three  miles  from  the  shore." 

In  The  General  Iron  Screw  CoUiery  Co,  v. 
Schurmanns  (20)  it  was  decided  that  the  limi- 
tation upon  the  liability  of  a  shipowner  in 
case  of  a  collision  under  one  of  the  Merchant 
Shipping  Acts  applied  to  a  case  of  damage 
done  to  a  foreign  ship  within  three  miles  of 
the  English  coast,  though  foreign  ships  are 
not  mentioned  in  the  Act,  and  Lord  Hather- 
ley,  in  the  course  of  his  judgment,  says — 

''  As  to  the  question  how  far  our  legisla- 
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tore  oould  properly  affect  the  rights  of 
ioreigp.  ships  within  the  limits  of  three  miles 
from  the  coast  of  this  country  there  can  be 
no  possible  doubt  that  the  water  below  low 
water  mark  is  part  of  the  high  seas.  But  it  is 
equally  beyond  question  that  for  certain 
purposes  every  country  may  by  the  common 
law  of  nations  legitimately  exercise  jurisdic* 
tion  oTer  that  portion  of  tiie  high  seas  which 
lies  within  the  distance  of  three  miles  from 
its  shores." 

Afterwards  he  says — 

"Authorities have  been  cited  to  the  effect 
that  every  nation  has  the  right  to  use  the 
hig^  seas  even  within  the  distance  of  three 
miles  from  the  shore  of  another  country,  and 
it  was  contended  that  it  was  not  legitimate 
to  interfere  with  foreigners  ^  using  this 
portion  of  the  common  highway,  except  for 
the  btmdjide  purposes  of  defence,  protection  of 
the  revenue  and  the  like. 

''  It  is  not  questioned  that  there  is  a  right 
of  interference  for  defence  and  revenue  pur- 
poses, and  it  is  difficult  to  understand  why 
a  country  having  this  kind  of  territorial 
jurisdiction  over  a  certain  portion  of  the 
high  road  of  nations  should  not  exercise  the 
right  of  settling  the  rules  of  the  road  in  the 
interests  of  commerce.  An  exercise  of  juris- 
diction for  such  a  purpose  would  be  at  least 
as  beneficial  as  for  purposes  of  defence  and 
revenue.'* 

In  Gammel  v.  The  Commissumers  of  Woods 
tuid  Foretia  (32)  Lord  Wensleydale,  in  discus- 
sing the  distance  to  which  the  exclusive  right 
cvf  the  Crown  (afiSrmed  in  that  case)  in  the 
salmon  fishery  on  the  coast  of  Scotland  ex- 
tendedy  says — 

"That  it  would  be  hardly  possible  to  ex- 
tend fishing  seaward  beyond  the  distance  of 
three  miles,  which  by  the  acknowledged  law 
of  nations  belongs  to  the  coast  of  the 
country." 

In  this  last  case  it  would  appear  to  have 
been  decided  by  the  House  of  Lords  that  not 
cnly  was  the  three  miles  zone  within  the 
territory  of  England,  but  that  the  actual 
piroperty  therein  was  vested  in  the  Crown ; 
and  that  view  seems  to  have  been  adopted 
by  the  legislature,  for  in  the  Act  of  21  &  22 
Vict.  c.  119,  which  was  passed  for  the  pur- 
pose of  defining  the  rights  of  the  Crown  and 
the  Duchy  of  Cornwall  to  mine  and  minerals 
under  land  *  between  high  and  low  water 
mark,  and  below  low  water  mark,  ad- 
jacent to  the  county  of  Cornwall,  it 
was  by  the  2nd  section  enacted,  that  all 
mines  and  minerals  lying  below  low  water 
under  the  open  sea  adjacent  to,  but  not  being 
of,  the  county  of  Cornwall  were,  as  between 
the  Crown  and  the  duchy,  vested  in  Her 
Majesty  in  right  of  her  Crown  ''  as  part  of 
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the  soil  and  territorial  possessions  of  the 
Crown.''  Moreover,  the  right  of  this  country 
to  legislate  for  foreign  ships  within  the  zone 
of  three  miles  from  the  coast  has  been  exer- 
cised hj  Parliament  in  the  Customs  Act  (16 
&  17  Vict.  c.  117),  ss.  212,  218  and  236, 
the  Merchant  Shipping  Act  (17  &  18  Vict, 
c.  104),  s.  517,  and  the  Foreign  Enlistment 
Act  (32  &  33  Vict  c.  90),  s.  24,  which  were 
fully  brought  to  our  notice  in  the  argu- 
ment, and  it  may  be  pertinently  asked, 
what  right  could  Parliament  have  to  legis- 
late at  all  for  foreign  ships  within  the  zone 
unless  it  was  considered  to  be  English  terri- 
tory ? 

It  is  true  that  neither  the  Parliament  in 
the  Acts  to  which  I  have  referred,  nor  our 
Courts  in  modem  times,  have  claimed  any 
right  to  interfere  with  the  inoffensive  passage 
of  a  foreign  vessel  over  the  zone,  and  I  think 
it  may  be  conceded  that  it  would  be  at 
variance  with  the  established  law  of  nations 
to  do  so  unless  under  special  circumstances 
the  security  of  the  state  required  it ;  and  it 
may  be  conceded  that,  so  far  as  regards 
internal  discipline  and  acts  done  on  board 
with  no  consequences  beyond  the  vessel, 
the  law  of  the  flag  would  be  respected  and 
our  criminal  law  would  not  attach. 

But  to  extend  this  exemption  from 
the  law  of  the  territory  to  acts  of  crimi- 
nal negligence  by  which  persons  outside 
the  vessel  are  killed  or  injured  appears  to 
me  to  be  highly  imreasonable  and,  so  far  as 
I  know,  absolutely  without  authority. 

The  assumption  by  the  legislature  and  in 
judicial  decisions  that  the  three  miles  zone 
is  English  territory  ought,  perhaps,  to  be 
binding  upon  us  in  an  English  Court  of 
justice  without  more  ;  but  passing  that  by, 
I  will  proceed  to  shew  that  that  assumption 
is  in  accordance  with  and  fully  warranted  by 
international  law. 

To  ascertain  that  law  it  is  most  important 
in  this  and  all  other  cases  to  consult  the 
published  opinions  of  eminent  jurists  of 
different  countries,  for  although,  as  has  been 
justly  said,  those  writers  cannot  make  the 
law,  still  if  there  is  found  a  practical 
unanimity  or  a  great  preponderance  of 
opinion  among  them  it  would  afford  weighty, 
and  in  many  cases,  conclusive  evidence 
that  their  statement  of  the  law  had  been 
received  with  the  general  consent  of 
the  civilised  nations  of  the  world.  Chancel- 
lor Kent,  in  his  CommeniarieSj  vol.  i.  p.  19, 
says — 

'^Tn  cases  where  the  principal  jurists 
agree  the  presumption  will  be  very  great  in 
favour  of  the  solidity  of  their  nutTin^a  ;  and 
no  civilized  nation  that  does  not  arrogantly 
set  all  ordinary  law  and  justice  at  defiance 
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will  venture  to  disregard  the  uniform  sense 
of  the  established  writers  on  international 
law." 

See  other  authorities  to  the  same  effect, 
collected  and  discussed  by  Sir  Robert 
Phillimore,  in  his  Commentaries  on  Inter- 
national  Law,  2nd  ed .  vol.  i.  pp.  61-66. 

Both  sides,  therefore,  very  properly  called 
our  attention  to  the  opinions  of  fJmost  every 
accredited  writer  on  international  law  who 
has  dealt  with  this  question  of  maritime 
territory. 

As,  however,  some  of  my  learned  Brothers, 
whose  judgments  I  have  had  the  privilege  of 
seeing,  have  stated  and  discussed  tiiese 
writings  in  detail,  I  do  not  think  it  necessaiy 
or  right  to  go  over  the  same  ground,  or  to  do 
more  than  state  briefly  the  general  con- 
clusions I  have  myself  derived  fiom  them. 

These  conclusions  are  as  follows  : — 

1.  That  all  these  writers,  and,  as  far  as  I 
can  see,  with  complete  unanimity,  ac- 
knowledge  the  right  of  a  maritime  .tate  to 
an  extension  of  their  territory  over  some 
portion  of  the  adjacent  sea. 

2.  That,  although  there  is  found  a  great 
variety  of  opinion  among  these  writers  as  to 
the  distance  to  which  sudi  maritime  territory 
should  be  allowed,  not  one  of  them  puts 
such  distance  at  less  than  three  miles. 

3.  That  all  the  earlier  writers,  including 
GrotiuB,  the  vigorous  advocate  of  the  free 
navigation  of  the  high  seas,  and  many  of 
the  later  writers,  maintained  that  within  the 
zone  of  three  nules  the  State  had,  without 
qualification,  a  proprietary,  as  well  as  a 
territorial  right,  so  that  it  might  at  its 
pleasure  exclude  foreign  ships  from  passing 
along  the  same  ;  but  that  others  of  the  later 
writers  contended  that  the  State  had  a 
territorial,  but  not  a  proprietary  right  over 
the  zone,  or  that,  at  all  events,  the  innocent 
use  of  tiie  zone  by  foreign  ships  for  the 
purpose  of  navigation  could  not  without 
wrong  be  interfered  with. 

4.  That  not  one  of  the  last-mentioned 
writers  maintained  that  the  sovereign  State 
had  no  jurisdiction  to  prevent  what  I  may 
call  external  wrong  committed  by  them  on 
board  a  foreign  vessel  within  the  zone. 
Indeed  the  writers  most  relied  upon  for  the 
defence,  such  as  Ortolan  and  Calvo,  I  think, 
imply,  if  they  do  not  say,  the  contrary,  for 
while  arguing  against  the  right  of  the  mari- 
time state  to  exclude  foreign  ships  from  the 
zone,  they  all  appear  to  me  to  admit  in 
substance  that  they  have  the  right  to  make 
laws  of  *'  police  and  surety." 

Does  not  that  necessarily  imply  that  the 
maritime  state  may  not  only  make,  but 
enforce  laws  against  such  acts  of  criminal 
negligence  as  are  charged  against  the  prisoner 


in'this  case,  and  how  can  they  be  adequately 
enforced  but  by  attaching  to  them  penal 
consequences  ? 

According  to  the  meaning  attributed  to 
some  of  these  writers  by  the  counsel  for  the 
prisoner,  a  foreigner  may  come  on  the  high 
seas  dose  to  our  shores,  and  so  long  as  he 
steers  dear  of  acts  of  piracy,  he  may  injure 
and  insult  our  people,  destroy  their  pro- 
perty, and  endanger  the  navigation  with 
impunity. 

Cases  might  be  put  without  number  of 
intolerable  wrongs  which  might  be  thus 
committed  in  the  zone  against  the  dignity, 
honour  and  security  of  the  State,  and 
if  it  be  the  fact  that  any  of  those  writers 
have  maintained  that  such  wrongs  are  not 
punishable  by  the  State  on  whose  territory 
they  are  committed,  they  are  at  variance  in 
that  respect  with  an  enormous  majority  of 
other  writers  of  the  first  eminence,  and  may, 
I  think,  be  safely  put  aside. 

It  is  no  sufiicient  answer  to  say  that  a 
foreigner  so  acting  would  be  punishable  by 
the  law  of  his  own  country.  For  it  may  be 
that  he  does  not  belong  to  any  dvilised 
country,  or  that  the  law  of  the  country  to 
which  he  belongs  has  made  no  provision  for 
the  punishment  of  an  outrage  upon  the 
subject  of  another  State  out  of  their  own 
dominions.  Indeed  until  a  comparatively 
recent  period  our  own  law  contained  no  such 
provision. 

Nor  is  it  any  answer  to  say  that  the  same 
evils  might  arise  on  the  ocean  beyond  the 
zone.  Our  immediate  shores  would  at  least 
be  protected  by  extending  our  frontier  to 
that  distance,  nor  would  any  collision  such 
as  has  happened  in  this  case  be  so  likdy  to 
occur. 

It  is  said  that  no  precedent  can  be  found 
for  the  exercise  by  the  Court  of  Admiralty 
of  criminal  jurisdiction  over  a  foreigner  on 
board  of  a  foreign  vessel,  but  it  must  be 
remembered  that  the  jurisdiction  is  only 
daimed  in  respect  of  crimes  committed 
against  a  person  outside  the  vessel,  and 
where  such  vessel  is  within  the  zone.  Such 
a  case  must  be  rare,  and  very  probably  was 
never  under  the  consideration  of  any  Court 
before. 

For  these  reasons  I  think  that  the  Central 
Criminal  Court  had  jurisdiction  to  try  the 
prisoner  for  the  offence  with  which  he  was 
chaiged,  and  that  the  conviction,  therefore, 
ought  to  be  confirmed. 

Brett,  J.  A. — The  prisoner  was  at  the  Cen- 
tral Criminal  Court  convicted  of  manslaugh- 
ter, that  is  to  say,  he  was  found  to  have  been 
guilty  of  acts  and  their  results  which  amount, 
according  to  the  law  of  England,  to  the  crime 
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of  DuuiBlaiighter.  The  prisoner  was  a  Get- 
mui  subject. 

The  question  reserved  is,  whether  the 
Court  which  tried  him  had  jurisdiction  so  to 
do.  All  are  a^pneed  that  it  had  none,  unless 
by  reason  of  the  locality  in  which  the  crime 
was  committed.  It  was  committed  on  the 
open  sea,  but  within  three  miles  of  the  coast 
of  England.  It  is  suggested  that  it  was  also 
committed  on  board  an  English  ship.  In 
either  case  it  is  urged  it  was  committed  in  a 
locality  or  place  subject  to  the  criminal  law 
of  England,  and  to  fche  jurisdiction  of  the 
Central  Criminal  Court.  It  was  argued  on 
the  one  side  that  the  open  sea  within  three 
milea  of  the  coast  of  England  is  a  part  of  the 
territory  of  England  as  much  and  as  com- 
pletely as  if  it  were  land  a  part  of  England  ; 
that  tiie  criminal  law  of  England,  unless  ex- 
pressly restricted,  appUes  to  every  crime,  by 
whomsoever  committed,  within  the  territory 
of  England  ;  that  there  is  no  express  restric- 
tion as  to  the  crime  in  question  ;  that  the 
criminal  law,  therefore,  is  to  be  applied  to 
the  present  case.  It  was  further  argued  that 
at  aJl  events  the  crime  was  conmiitted  on 
board  an  English  ship,  and,  therefore,  al- 
though by  a  foreigner,  it  is  by  statute  to  be 
tried  according  to  the  criminal  law  of  Eng- 
land. It  was  answered  that  the  open  sea 
within  three  miles  of  the  coast  of  England  is 
not  in  any  sense  a  part  of  the  territory  of 
England  or  within  the  jurisdiction  of  the 
Crown  of  England  ;  that  if  it  be  within  the 
jurisdiction  of  the  Crown,  so  that  the  sove- 
r^gn  or  parliament  of  England  might,  by 
oonstituting  a  Court  to  do  so,  have  properly 
taken  cognisance  of  the  crime  ;  yet  no  such 
Court  has  been  constituted,  and,  therefore, 
the  Central  Criminal  Court  had  no  jurisdic- 
tion. It  was  further  argued  tliat  even  though 
ihe  open  sea  within  three  miles  be  a  part  of 
the  territory  of  England,  yet  the  crime  was 
committed  on  board  a  foreign  ship,  and, 
therefore,  could  not  be  tried  in  England. 

The  questions  raised  by  these  arguments 
seem  to  me  to  be — First,  is  the  open  sea 
within  three  miles  of  the  coast  a  part  of  the 
territory  of  England  as  much  and  as  com- 
pletely as  if  it  were  land  a  part  of  England  ? 
Secondly,  if  it  is,  has  the  Central  Criminal 
Coort  any  jurisdiction  to  try  aUeged  crimes 
there  committed,  by  whomsoever  committed  ? 
Thirdly,  can  the  crime  be  properly  said  to 
have  been  committed  on  board  of  an  English 
ship  so  as  thereby  to  give  jurisdiction  to  an 
English  Court,  although  the  sea  in  question 
be  not  a  part  of  England  ?  Fourthly,  can  it 
be  properly  said  to  have  been  committed  on 
board  of  the  Grerman  ship ;  and  if  so,  is 
jurisdiction  thereby  ousted  from  an  English 
Court,  although  the  sea  in  question  be  a  part 
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of  EngUsh  territory?  As  to  the  first  part, 
the  argument  does  not  deny  that  it  is  an 
axiom  of  law  that  the  criminal  law  of  Eng- 
land runs  everywhere  within  England,  so  as 
to  be  applicable  to  every  crime  by  whomso- 
ever therein  committed.  If  the  three  miles 
of  open  sea  are  a  part  of  the  territory  of 
England,  it  was  not  denied, — ^nay^  it  was  ex- 
pressly admitted, — that  unless  there  be  an 
exception  in  favour  of  a  crime  committed  on 
board  of  a  foreign  passing  ship,  and  this 
crime  was  committed  on  board  of  such  a 
ship,  the  criminal  law  of  England  might  of 
right  be  applied  to  the  crime.  What  was 
denied  upon  this  hypothesis,  as  to  the  three 
miles  of  open  sea,  was  that  the  Central 
Criminal  Court,  or  indeed  any  Court  hitherto 
constituted  by  the  sovereign  authority,  had 
had  jurisdiction  given  to  it  to  apply  the 
criminal  law  to  such  a  case.  The  great  ques- 
tion argued  was,  whether  the  three  miles  of 
open  sea  next  the  coast  are  or  are  not  a  part 
of  the  territory  of  England,  meaning  thereby 
a  territory  in  which  its  law  is  paramount  and 
exclusive.  Before  examining  this  proposi- 
tion, I  should  wish  to  observe  that  the  ques- 
tion what  is  or  is  not  a  part  of  the  realm  is, 
in  my  opinion,  not  in  general  a  question  for 
Judges  to  decide.  Their  duty  as  to  the  ad- 
ministration of  the  criminal  law  is  to  admi- 
nister it,  as  between  the  Crown  and  all 
persons  within  the  reahn,  with  regard  to  any 
crime  alleged  to  have  been  committed  within 
the  realm,  and  as  between  the  Crown  and  all 
the  Queen's  subjects,  with  regard  to  any 
crime  alleged  to  have  been  committed  by  any 
subject  of  the  Queen  anywhere.  What  are 
the  limits  of  the  realm  should  in  general  be 
declared  by  Parliament  Its  declaration 
would  be  conclusive,  either  as  authority  or 
as  evidence.  But  in  this  case  of  the  open 
sea  there  is  no  such  declaration,  and  the 
question  is  in  this  case  necessarily  left  to  the 
Judges,  and  to  be  determined  on  other  evi- 
dence or  authority.  Such  evidence  might 
have  consisted  of  proof  of  a  continuous  public 
claim  by  the  Crown  of  England,  enforced, 
when  practicable,  by  arms,  but  not  consented 
to  by  other  nations.  I  should  have  considered 
such  proof  sufficient  for  English  Judges.  In 
England  it  cannot  be  admitted  that  the  limits 
of  England  depend  on  the  consent  of  any 
other  nation.  But  no  such  evidence  was 
offered.  The  only  evidence  suggested  in  this 
case  is,  that  by  the  law  of  nations  eveiy 
country  bordered  by  the  sea  is  to  be  held  to 
have,  as  part  of  its  territory,  meaning 
thereby,  a  territory  in  which  its  law  is  para- 
mount and  exclusive,  the  three  miles  of  open 
sea  next  to  its  coast ;  and,  therefore,  that 
England  among  others  has  such  territory. 
The  question  on  both  sides  has  been  made  to 
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depend  on  whether  such  ia  or  Ia  not  proved 
to  be  the  law  of  nations.  On  the  one  side  it 
is  said  there  is  evidence  and  authority  on 
which  the  Court  ought  to  hold  that  such  is 
the  law  of  nations ;  on  the  other  side  it  is 
said  there  is  no  such  evidence  or  authority. 
The  evidence  relied  on  for  the  Crown  is  an 
alleged  common  acquiescence  by  recognised 
jurists  of  so  many  countries,  as  to  be  sub> 
stantially  of  all  countries,  and  declarations  of 
statesmen,  and  simOar  declarations  of  English 
Judges  in  Court  in  the  course  of  administering 
the  law.  On  the  other  side  it  is  said  that  the 
declarations  cited  of  the  Judges  were  opinions 
only,  and  not  decisions  ;  that  there  is  no 
common  acquiescence  of  jurists  to  the  alleged 
effect  or  declarations  of  statesman;  and  that 
if  there  were,  such  acquiescence  or  dedarsr 
tions  are  not  sufficient ;  that  there  should  be 
acquiescence  by  governments  declared  in 
treaties  or  evident  by  acts  of  government 
It  is  admitted  that  there  is  no  such  acquies- 
cence by  any  general  treaty  or  by  unequi- 
vocal acts  of  many,  if  of  any,  governments. 
Main  reliance  is  placed  by  the  one  side  on 
the  alleged  common  agreement  of  jurists. 
Their  acquiescence  or  agreement  in  fact  is 
denied  by  the  other  side,  and,  further,  their 
authority  is  denied,  if  suoh  acquiescence  or 
agreement  is  held  to  exist. 

It  seems,  therefore,  necessary  to  deter- 
mine, first,  what  is  the  authority  of  a  com- 
mon agreement  or  acquiescence  of  jurists ; 
secondly,  is  there  any  such  acquiescence  or 
agreement  with  regard  to  three  miles  of  open 
sea  adjacent  to  countries  ?  thirdly,  if  there 
is,  what  is  the  exact  purport  of  such  agree- 
ment 7  As  to  the  first,  the  propositions  in 
respect  of  which  the  testimony  of  jurists  may 
be  accepted,  and  the  grounds  of  accepting 
their  testimony,  are  stated  by  Grotius: — 

^'  As  the  laws  of  each  state  are  made  with 
regard  to  its  own  particular  advantage,  so 
the  consent  of  all  states,  or  of  the  greater 
number,  may  weU  make  laws  common  between 
them  aU,  And  it  seems  that  in  fact  such  laws 
have  been  made,  which  tend  to  the  ad- 
vantage, not  of  each  state  in  particular,  but 
of  the  whole  assemblage  of  such  states. 
These  are  what  are  called  the  law  of  nations 
as  distinguished  from  the  law  of  nature." — 
Introduction,  s.  18. 

That  is  to  say,  that  there  is  in  fact  a  law 
of  nations,  enaicted,  as  it  were,  by  common 
consent.     Again  he  says — 

**  I  have  used  in  favour  of  this  law  the 
testimony  of  philosophers,  historians,  poets, 
and  even  of  orators  ;  not  that  they  are  to  be 
indiscriminately  relied  on,  &c.,  but  because 
where  many  persons  in  different  ages  and 
countries  concur  in  the  same  statement,'  it 
(i.e.  the  sentiment  or  proposition)  must  be 


referred  to  some  general  cause.  In  the  sub- 
ject now  in  question  this  cause  must  be  either 
a  just  deduction  from  the  principles  of  natural 
justice  or  universal  consent.  The  first  dis- 
covers to  us  the  natural  law,  the  second  the 
law  of  nations.  In  order  to  distinguish  these 
two  branches  of  the  same  science  we  must 
consider  not  merely  the  terms  which  authors 
have  used  to  define  them  (for  they  often  con- 
found the  terms  natural  law  and  law  of 
nations),  but  the  nature  of  the  subject  in 
question.  For  if  a  certain  maxim,  which 
cannot  fairly  be  inferred  from  admitted  prin- 
ciples, is  nevertheless  found  to  be  every- 
where observed,  there  is  reason  to  conclude 
that  it  derives  its  origin  from  positive  insti- 
tution."—S.  41. 

This  latter  citation  seems  to  me  to  assert 
that  the  testimony  of  writers  and  statesmen 
is  to  be  received,  and  that  if  they,  being  of 
difierent  nations  and  living  at  different  times, 
have  agreed  to  a  common  proposition  which 
is  not  unreasonable,  such  agreement  may  be 
be  received  as  evidence  of  a  common  con- 
sent of  nations,  forming  thereby  a  law  of 
nations. 

''To  form  an  useful  library  (says  Marten's 
Introduction,  s.  8),  for  the  studying  of  the 
positive  law  of  nations,  the  following  classes 
of  books  are  indispensably  necessary."  He 
then  enumerates  treaties,  history,  &c.,  and 
lastly,  he  says,  "  And  above  all,  all  the  re- 
gular treatises  on  the  science." 

Wheaton  (c.  1,  s.  11)  is  still  more  dis- 
tinct. 

*'  The  various  sources  of  international 
law,"  he  says,  are  these  :  1.  Text- writers  of 
authority  shewing  what  is  the  approved 
usage  of  nations,  or  the  general  opinion  re- 
specting their  mutual  conduct,  with  the 
definitions  and  modifications  introduced  by 
general  consent.  Without  wishing  to  exag- 
gerate the  importance  of  these  writers,  or  to 
substitute  in  any  case  their  authority  for  the 
principles  of  reason,  it  may  be  affirmed  that 
they  are  generally  impartial  in  their  judg- 
ment. They  are  witnesses  of  the  sentiments 
and  usages  of  civilised  nations,  and  the 
weight  of  their  testimony  increases  every 
time  that  their  authority  is  invoked  by 
statesmen,  and  every  year  that  passes  with- 
out the  rules  laid  down  in  their  works  being 
impugned  by  the  avowal  of  contrary  prin- 
ciples." 

Kent  (Lecture  1,  p.  2),  says — 

''  The  most  useful  and  practical  part  of  the 
law  of  nations  is,  no  doubt,  instjtuted  on 
positive  law,  founded  on  usage,  consent 
and  agreement."  At  p.  16: — "Grotius, 
therefore,  went  purposely  into  the  details  of 
history  and  the  usages  of  nations ;  and  he 
resorted    to    the    works    of   philosophers, 
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>,  orators,  poets,  dvilians  and 
dirines  for  the  matenals  out  of  which  the 
sdenoe  of  public  morality  should  be  formed  ; 
prooeeding  on  the  principle  that  when  many 
men  at  ditterbnt  times  and  places  unanim- 
ooaiy  aflSrmed  the  same  thing  for  truth,  it 
ought  to  be  ascribed  to  some  universal 
cause." 

He  then  dtes  Puffendorf  and  Yattel  as 
authorities  for  the  proposition  he  has  in 
hand.     And  then,  at  p.  18,  he  says— 

"We  now  appeal  to  more  accurate,  more 
authentic,  more  precise,  and  more  command- 
ing evidence  of  the  rules  of  public  law,  by  a 
reference  to  the  decisions  of  those  tribimals 
to  whom  in  every  country  the  administra- 
tion of  that  branch  of  jurisprudence  is 
spedaUy  intrusted,"  &c  "But  in  the 
absence  of  higher  and  more  authoritative 
sanctions,  the  ordinances  of  foreign  states, 
the  opinions  of  eminent  statesmen,  and  the 
writii^  of  distinguished  jurists,  are  re- 
garded as  of  great  consideration  on  ques- 
tions not  settled  by  conventional  law.  In 
cases  where  the  principal  jurists  agree,  the 
presumption  will  be  very  great  in  favour 
of  the  solidity  of  their  maxims ;  and  no 
dvihsed  nation  that  does  not  arrogantly 
set  all  ordinary  law  and  justice  at  defiance  wiU 
venture  to  disregard  the  uniform  sense  of  the 
established  writers  on  international  law." 

Story  in  his  Treatise  <m  .the  C<mfiict  of 
Law9  (section  3),  says,  after  stating  the  use 
among  conuneraal  nations  of  a  system  of  in- 
ternational justice, — 

"The  system  thus  introduced  for  the 
purposes  of  commerce  has  gradually  ex- 
tended itself  to  other  objects,"  &c.  * '  New 
rules,  resting  on  the  basis  of  general  con- 
venience and  an  enlarged  sense  of  national 
duty,  have  from  time  to  time  been  pro- 
mnlgated  by  jurists  and  supported  by  Courts 
of  justice,  by  a  course  of  judicial  reasoning 
which  has  commanded  almost  universal  con- 
fidence, respect  and  obedience  without  the 
aid  either  of  munidpal  statutes,  or  of  royal 
ordinances,  or  of  international  treaties." 

This  is  a  strong  assertion  of  the  respect 
dne  to  the  propositions  of  great  jurists, 
though  they  may  not  have  been  adopted 
either  in  legislation  or  treaties.  And  Phil- 
limove,  summing  up  all  these,  says  in 
chapters, — 

"  The  next  and  only  other  source  of  in- 
ternational law  is  the  consent  of  nations. 
This  consent  is  expressed  in  two  ways,  1, 
it  is  openly  expressed  by  being  embodied  in 
podtive  conventions  or  treaties ;  2,  it  is 
tadtiy  expressed  by  long  usage,  practice 
and  custom."  And  in  chapter  6,— "Such 
being  the  influence  of  usage  upon  inter- 
national law,  it  becomes  of  importance  to 
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ascertain  where  the  repositories  and  what 
the  evidence  may  be  of  this  great  source  of 
international  law." 

He  then  enumerates  history,  treaties, 
pi*oclamations,  or  manifestoes,  marine  ordi- 
nances, the  decision  of  prize  courts.  And 
then  in  chapter  7  says — 

"The  consent  of  nations  is  further  evi- 
denced   by    the    concurrent    testimony    of 
great  writers  upon  international  jurispru- 
dence." 
(Citing  Ortolan,  b.  1,  c.  iv.  t.  i.  p.  74)  : — 
"The  works  of  some  of  them  have  become 
recognised  digests  of  the  prindples  of  the 
science,  and  to  them  every  civiliiBed  country 
yields  great,  if   not  implidt   homage."     In 
the  note  he  says :  "  The  English  Courts  of 
conmion  law,  and  English  commentators  on 
that  law,  both  in  cases  of  public  and  private 
international  law,  have  been  in  the  habit  of 
referring  to   other  works  of  those  foreign 
authors  as  containing  evidence  of  the  law 
to   be  administered  in  England."     "Lord 
Mansfield,"  he  says,  "  in  fact  built  up  the 
fabric  of  English  commercial  law  upon  the 
foundation  of  the  prindples  contained   in 
the  works  of  foreign  jurists.     In  the  Admi- 
ralty and  Ecclesiastical  Courts  these  works 
have  always  been  referred  to  as  authorities." 
Speaking  of  Grotius,  he  says, — He  may  be 
almost  said  to  have  himself  laid  the  founda- 
tion of  that  great  pillar  of  international  law, 
the  authority  of  international  jurists." 

Such  are  the  views  expressed  in  the 
treatises  of  recognised  writers.  The  same 
opinion  seems  to  be  afibrmed  in  judgments  of 
the  greatest  Judges.  Lord  Stowell,  in  The 
Maria  (36),  says  : — 

"  If  authority  is  required,  I  have  autho- 
rity, I  mean,  &c.,  Baron  Pufifendorf." 
Again — "All  writers  upon  the  law  of 
nations  unanimously  acknowledge  it"  And 
again — "  Yattel  is  here  to  be  considered, 
not  as  a  lawyer  merely  delivering  an 
opinion,  but  as  a  witness  asserting  the  fact, 
the  fact  that  such  is  the  existing  practice  of 
modem  Europe." 

Lord  Stowell  then  cites  as  authorities  for 
the  proposition  he  is  enunciating,  Yalin, 
Yattel,  and  other  known  writers.  I  have 
cited  these  spedfic  statements  from  this 
one  judgment  of  Lord  StoweU,  but  I  think 
that  a  perusal  of  his  judgments  throughout 
his  judicial  career,  and  of  those  of  Dr. 
Lushington,  will  shew  that  neither  of  those 
great  masters  ever  treated  of  or  dedded  a 
disputed  proportion  of  international  law 
without  citing  and  relying  on,  as  authority 
and  evidence,  the  expressed  opinions  of 
recognised  writers  on  the  law  of  nations.    In 

(36)  1  C.  Rob.  95. 
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Triqiiet  ▼.  Bath  (37)  Lord  Mansfield  Bays 
upon  thiB  veiy  point,  and  in  order  to  juBtily 
hiB  own  reliance  on  tiie  writers  : — 

"  I  remember  a  case  before  Lord  Talbot, 
of  Buvot  v.  Barbui,  in  which  Lord  Talbot 
declared  a  clear  opinion,  that  the  law  of 
nations  in  its  full  extent  was  part  of  the  law 
of  England,  and  that  the  law  of  nations  was 
to  be  collected  from  the  practice  of  different 
nations  and  the  authority  of  writers.  And 
accordingly  he  argued  and  determined 
from  such  instances,  and  the  authority  of 
Grotius,  Barbeyrac,  Bynkershoek,  Wique- 
fort,  &c. ,  there  being  no  English  writers  of 
eminence  upon  the  subject.  I  was  counsel 
in  the  case,  says  Lord  Mansfield,  and  have 
a  full  note  of  it  I  remember,  too,  Lord 
Hardwicke's  declaring  his  opinion  to  the 
same  effect" 

Here,  therefore,  we  have  the  opinions  and 
practice  of  Lord  Talbot,  Lord  Hardwicke, 
Ix>rd  Mansfield,  Lord  Stowell,  and  Dr. 
Lushington. 

As  to  the  opinions  of  statesmen,  I  will  cite 
only  that  of  Sir  James  Mackintosh,  because, 
if  any  can  be  decisive,  his  must  be.  Li  his 
DUcourse  vpan  the  Study  of  ihe  Law  of  Nature 
and  the  Law  of  NationSf  he  says, — 

"  What  we  at  the  present  time  call  the 
law  of  nations  is  become,  as  to  many  points, 
as  precise  and  certain  as  positive  law^,  the 
principles  of  it  are  more  particularly  estab- 
lished in  the  writings  of  those  who  have 
treated  on  the  science  which  I  am  about  to 
treat. "  Speaking  of  Grotius  he  sajrs,  — '  *  His 
mind  was  not  so  servile  and  stupid  as  that 
he  used  the  opinions  of  poets  and  orators,  of 
historians  and  philosophers,  as  the  decisions 
of  Judges  without  appeal.  He  cites  them,  as 
he  himself  says,  as  witnesses,  whose  unanim- 
ous consent  or  acreement,  strengthened 
moreover  by  their  difierenoes  on  almost  all 
other  points,  is  conclusive  proof  of  the 
general  agreement  of  mankind  upon  the 
great  rules  of  duty  and  the  funcuimental 
principles  of  morality." 

This  passage  is  styled  by  Hallam  as  "  a 
noble  defence  of  Grotius,"  whom  he  himself 
styles  as  ''  the  founder  of  the  modem  law  of 
nations  : "  Literature  of  Ewrope,  part  iiL  c. 
4.  8.3. 

And  Phillimore  again,  citing  this,  says  (at 
p.  62),- 

'*  In  truth,  a  reference  to  the  opinion  of 
accredited  writers  upon  public  and  inter- 
natioual  law  has  been  a  distinguishing 
characteristic  of  statesmen  in  all  countries, 
and  peri«aps  especially  of  those  who  have 
deserved  that  appellation  in  this  kingdom. 
It   has  been  felt  and  eloquently  expressed 

(37)  3  Burr.  1478. 


by  them,  that  though  these  writers  were 
not  infallible,  nevertheless  the  methodised 
reasonings  of  the  great  publicists  and  jurists 
formed  the  digest  and  jurisprudence  of  the 
Christian  world." 

And  in  chapter  8  (BeoapiMatian  of  Sources 
of  International  Law)  he  says, — 

''  The  sources,  then,  from  which  inter- 
national jurisprudence  is  derived  are  these,** 
&c.,  &C.  He  then  enumerates  many,  and 
among  them  this  :  ''The  universal  consent 
of  nations,  both  as  expressed  by  positive 
compact  or  treaty,  and  as  implied  by  usage, 
custom,  and  practice  ;  such  usage,  custom, 
and  practice  being  evidenced  in  variouB 
ways  :  by  precedents  recorded  in  history, 
by  being  embodied  and  recorded  in  trea- 
ties, in  public  documents  of  states,  in  the 
decisions  of  international  tribunals,  in  the 
works  of  eminent  writers  upon  inteziiational 
jurisprudence.** 

And  he  cites  a  remarkable  adhesion  to  the 
same  view  by  a  great  American  statesman. 
In  Mr.  Webster's  letter  of  the  28th  of  March, 
1843,  to  the  British  Government,  that  states- 
man  says, — 

**  If  such  well-known  distinction  exists, 
where  are  the  proofs  of  it  ?  What  writers 
of  authority  on  the  public  law,  what  adjudi- 
cations in  Courts  of  Admiralty,  what  public 
treaties  recognise  it  ? " 

These  auuiorities  seem  to  me  to  make  it 
dear  that  the  consent  of  nations  is  requi- 
site to  make  any  proposition  a  part  of  the 
law  of  nations.  Their  consent  is  to  be  as- 
sumed to  the  logical  application  to  given 
facts  of  the  ethical  axioms  of  right  and 
wrong.  Such  an  application  is  the  founda- 
tion of  every  system  of  law,  induding 
necessarily  the  law  of  nations.  Their  con- 
sent must  be  proved  by  suffident  evidence 
to  any  other  asserted  proposition  of  inter- 
national law.  The  question  is,  what  is  to  be 
considered  sufficient  proof  of  such  consent. 
On  the  one  side,  it  is  said,  that  among  other 
heads  of  evidence  of  such  consent  the 
writings  of  recognised  jurists  of  different 
nations  are  to  be  received,  and  that  a  com- 
mon consent  of  them  all,  or  of  substantially 
all  of  them,  to  a  reasonable  proposition,  may 
be  accepted  as  proof  of  the  common  consent 
of  nations,  though  the  proposition  has  not 
yet  been  brought,  for  the  purposes  of  action, 
before  the  governments  of  nations.  On  the 
other  side,  it  is  said,  that  the  propositions  of 
such  writm  are  theories,  not  binding  unless 
and  until  they  have  been  adopted  by 
governments ;  and  that  such  adoption  must 
be  shewn  by  some  express  declarations  of 
governments,  or  by  some  acts  of  governments. 
If  the  latter  be  true,  it  is  obvious  that  there 
can  be  no  law  on  any  particular  point  until 
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it  lias  aiisen  in  fact  for  the  treatment  of 
goYemments.  It  cannot  be  raised  by  them 
and  decided  bj  anticipation,  because  there  is 
no  common  tribunal  or  l^i8lature,*yet  the 
latter  contention  is,  as  I  understand,  ap- 
proTed  by  high  authority  among  us. 

It  is  in  deference  to  the  weight  of  that 
authority  that  I  have  so  ehi^rated  the 
citations  from  great  writers,  Judges,  and 
•kateamen.  And  I  feel  obliged  to  say  that, 
in  my  opinion,  the  long  list  of  great  authori- 
tiea  to  which  I  have  referred,  and  the  constant 
practice  of  the  English  International  Court, 
naj,  I  think,  of  all  English  courts,  shew  that 
it  is  considered  that  all  countries  have  recog- 
nised that  the  consent  of  them  all,  as 
■overeigns,  may  and  should  be  inferred  in 
iaTonr  of  a  reasonable  proposition  from  a 
common  consent  to  it  of  all,  or  of  such  a 
oanaiderable  number  as  to  amount  substan- 
tially to  aU,  recognised  writers  on  inter- 
national law,  although  there  be  no  other 
eTidenoe  of  their  sovereign  assent. 

The  next  questions  are  whether  there  is, 
by  reason  of  such  or  other  evidence,  proof  of 
a  common  consent  of  nations  to  any  pro- 
positions, and  if  to  any,  to  what  proposition 
with  regard  to  the  three  miles  of  open  sea 
which  are  adjacent  to  any  country.  And, 
firsty  let  us  consider  the  writers.  It  seems 
to  me  that  Qrotius  assents  to  a  right  to  the 
adjacent  sea,  and  to  the  proposition  that 
snch  right  is  a  territorial  right.  It  wiU  be 
necessary  hereafter  to  consider  the  sense  in 
which  that  term  "  territorial "  Ib  used  by  the 
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*  *  Videtur  autem  imperium  in  maris  por- 
tionem  e4dem  ratione  aoquiri,  qua  imperia 
alia,  id  est  ut  supra  discimus,  ratione  perso- 
namm  et  ratione  teritorii.  Ratione  perso- 
namm  ut  si  dassis,  qui  maritimus  est 
exerdtnB,  aliquo  in  loco  maris  se  habeat : 
xmtione  territorii  quatenus  ex  terra  '  cogi 
poflsnnt  qui  in  proxima'  maris  parte  ver- 
santnr,  nee  minus  quam  si  in  ipsa  terra 
*  reperirentur. ' " 

This  seems  to  me  to  admit  a  territorial 
right  in  a  country  over  the  adjacent  sea.  It 
does  not  explicitly  determine  the  limits  of 
that  sea ;  but  it  states,  as  the  principle  of 
limitation,  the  distance  from  land  over  which 
compnlsion  could  be  exercised  from  the  land. 
There  is  no  real  difference,  as  it  seems  to  me, 
between  this  and  the  proposition  of  Bynker- 
shoek.  The  more  general  principle  enun- 
ciated by  him  is — 

*  *  Unde  dominium  maris  proximi  non  ultra 
concedimus  quam  e  terra  'ill!  imperari 
potest.'" 

That  is  the  same  as  the  principle  of  Grotius. 
In  order  to  carry  this  principle  into  practice, 
he  lays  down  the  other  : — 


*'  Quare  omnino  videtur  rectius  eo  potes- 
tatem  terrad  extendi  quousque  tormenta 
exploduntur." 

And  then  further  to  shew  that  he  is 
adopting  the  practical  application  of  his 
principle  to  the  times  in  which  he  lived,  he 
says,— 

''  Loquor  autem  de  his  temporibus,  quibus 
iUis  machinis  ultimur  alioquin  generaJiter 
dicendum  esset,  potestatem  terree  finiri  ubi 
finitur  anuorum  vis.'' 

He  gives  the  dominion  of  the  adjacent 
sea  to  the  adjacent  land,  and  defines  the 
limit  of  such  sea  to  be  the  distance  of  a 
cannon  shot  from  the  land.  I  do  not  think 
it  useful  to  cite  the  words  on  this  point  of 
all  the  other  writers.  It  is  not,  as  I  under- 
stand, denied  that  all,  or  substantially  aJl, 
agree  that  there  is  a  right  of  some  kind  over 
the  adjacent  open  sea,  and  that  none  deny 
the  extent  of  a  marine  league  or  three  miles, 
although  some  claim  more.  As  to  the  nature 
of  that  right,  Puffendorf  speaks  of  it  as — 

"  An  accessory  to  the  luid  as  much  as  the 
ditch  of  a  town  is  accessory  to  the  town." 

I  apprehend  his  meaning  to  be,  that  it  is 
a  part  of  the  town,  that  is,  a  part  of  the 
territory  of  the  town.  Wolfs  is  still  more 
express.  Speaking  of  the  adjacent  sea,  he 
says,— 

'^  Quoniam  partes  maris  occupatce  ad  terri- 
torium  iUius  gentis  pertinent,  qua  eas 
occupavit,  quale  jus  Rector  civitatis  in  suo 
territorio  habet,  tale  etiam  ipsi  competit  in 
partibus  maris  occupatis.  Per  consequens 
qui  in  iis  versantur  iisdem  legibus  subsunt 
quam  qui  in  terris  habitant  aut  commorantur, 
etiam  peregrini  admissi." 

This  is  to  say  that  the  adjacent  sea  is 
'*  territory,"  and  that  a  consequence  of  its 
being  territory  is  that  the  country  has  its 
ordinary  jurisdictions  over  all  who  are  within 
that  territory.  Heubner  calls  this  sea  '*  an 
accessory."  Moser  says  it  is  under  the 
sovereignty  of  the  adjacent  land.  Haute- 
feuille  calls  them  "territorial  waters,"  and 
declares  that  they  are  the  property  of  the 
nation,  and  that  consequently  the  nation  has 
over  them  all  the  rights  of  sovereignty 
without  exception.  Oiiolan  has  a  chapter 
(chap,  viii.)  headed  **  De  la  mer  Territoriale." 
He  admits  that  there  is  a  right  in  the 
adjacent  country  over  the  adjacent  territorial 
water.     As  to  its  extent,  he  says, — 

"  La  r^gle  que  donne  Bynkershoek :  TerrsB 
potestas  finitur  ubi  finitur  armorum  vis,  est 
aujourd'hui  la  r^gle  du  droit  des  gens,  et 
depuis  Tinvention  des  armes  k  feu  cette 
distance  a  ordinairement  4t6  consid^r^e 
comme  de  trois  milles."  As  to  the  kind  of 
jurisdiction,  he  says  (p.  157), — "  Ce  n'est  pas 
seulement  la  defense  geuerale  du  pays  et  de 
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868  int^rdtB  publics  oontre  toiites  le8  attaques 
dont  il  pourrait  etre  I'objet ;  c'est  auasi  la 
dc  fense  de  ses  nationauz,  de  ses  habitants, 
de  toute  personne  mdme  strangers,  qui  y 
resident,  dans  leur  siirete,  dans  leur  pro- 
pri^t^,  dans  leur  surete,  dans  leur  propri^t^, 
dans  leursint^rdts  individuals  oontre  les  ddlits 
de  toute  sorte  qui  pourraient  y  porter  at- 
teinte.  Chaig^  de  oette  defense  publique  et 
particuli^re  sur  tout  oet  espaoe,  l'£tat  a  le 
droit  de  faire  les  r^glements,  les  lois  n^ces- 
saires  k  ce  but,  et  d'employer  la  force  pub- 
lique pour  les  7  faire  ex^ter.  Ainsi  les 
lois  de  police  et  de  siiret^  y  sont  obligatoires. 
£n  un  mot,  r£tat  a  sur  cet  e8pace  non  la 
propri^t^,  mais  un  droit  d'empire ;  un  pouvoir 
de  legislation,  de  surreillance  et  de  juridic- 
tion,  conform^ment  aux  regies  de  la  juridic- 
tion  intemationale." 

A  right  of  aoyereignty  which  gives  a  right 
of  legislation,  in  order  to  proted;  the  rights 
of  property  and  to  ensure  the  individual 
safety  of  all,  even  strangers,  against  offence 
of  every  kind,  is,  I  think,  as  complete  a 
sovereign  right  as  any  nation  has  on  land. 
It  is  true  that  Ortolan  denies  that  the  nation 
has  a  right  of  property  in  this  territorial  sea : 

*' Ainsi,  le  droit  qui  existe  sur  la  mer 
territoriale  n'est  pas  un  droit  de  propri^t^  ; 
on  ne  peut  pas  dire  que  r£tat,  propri^taire 
des  cotes,  soit  propri^taire  de  cette  mer." 

But  this  assertion,  it  must  be  observed,  is 
made  as  a  conclusion  from  a  previous  chain 
of  reasons.  Therefore,  it  says,  the  right  is 
not  a  right  of  properly.  The  previous  reason 
is,  the  want  of  power  properly  to  refuse  a 
free  passage  to  ships  passing  with  harmless 
intent.  The  conclusion  is  not,  to  English 
U^^'yers,  a  satisfactory  result  of  such  a  cause. 
There  may  be  a  right  of  property,  subject  to 
a  prescriptive,  accorded  free  right  of  way. 
I  cannot  but  think,  therefore,  that  substan- 
tially all  the  foreign  jurists  are  in  accord  in 
asserting  that,  by  the  common  consent  of  all 
nations,  each,  which  is  bordered  by  an  open 
sea,  has  over  the  three  adjacent  miles  of  it 
a  territorial  right.  And  the  sense  in  which 
they  all  use  that  term  seems  to  me  to  be 
fully  explained  by  Yattel  (lib.  i.  c.  18,  s. 
205).     He  says, — 

*^Lorsqu'une  nation  s'empare  d'un  pays 
qui  n'appartient  encore  k  personne,  eUe  est 
cens^  y  occuper  Pempire  ou  la  souverainet^ 
en  mdme  temps  que  le  domaine."  **  Tout 
I'espace  dans  lequel  ime  nation  ^tend  son 
empire  formel  report  de  sa  juridiction  et 
s'appelle  son  territoire."  At  lib.  ii.  s.  84 : — 
' '  L  empire  uni  au  domaine  etabut  la  juri- 
diction de  la  nation  dans  le  pays  qui  lui 
appartient,  dans  son  territoire.'^ 

This  seems  plain ;  sovereignty  and  domin- 
ion necessarily  give  or  import  jurisdiction^ 


and  to  do  80  throughout  the  territory. 
Applying  thiB  to  the  temtorial  sea  (at  lib.  1, 
o.  23,  88.  296)  he  says  : 

**  Quand  une  nation  s'empaie  de  oertainea 
parties  de  la  mer,  elle  y  occupe  Vempire  aussi 
bien  que  le  domaine,  eta  Ces  parties  de  la 
mer  sont  de  la  juridiction  du  territoire  de  la 
nation  ;  le  souverain  y  oommande,  il  y  donne 
des  lois  et  peut  reprimer  ceux  qui  lee  violent ; 
en  un  mot  il  y  a  tons  les  mdmee  droits  qui 
lui  appartiennent  sur  la  terre,  etc." 

It  seems  to  me  that  this  is  in  reality  a  fair 
representation  of  the  accord  or  agreement  of 
BU  Mtantially  all  the  foreign  writers  on  inter- 
national law ;  and  that  they  all  agree  in 
asserting  that,  by  the  consent  of  ail  nationa, 
each,  which  is  bordered  by  open  sea,  has  a 
light  over  such  adjacent  sea  as  a  territorial 
sea,  that  is  to  sav,  as  a  part  of  its  territory  ; 
and  that  they  all  mean  thereby  to  assert  that 
it  follows,  as  a  consequence  of  such  sea  being 
a  part  of  its  territory,  that  each  such  nation 
has  in  general  the  same  right  to  legislate  and 
to  enforce  its  legislation  over  that  part  of  the 
sea  as  it  has  over  its  land  territory.  With 
its  own  consent,  given  to  all  other  nations  in 
the  same  way  as  they  have  consented  to  ita 
right  of  territory,  consent  from  which  neither 
it  nor  they  can  rightly  depart  without  the 
consent  of  all,  there  is  for  all  nations  a  free 
right  of  way  to  pass  over  such  sea  with 
harmless  intent ;  but  such  a  right  does  not 
derogate  from  the  exerdse  of  all  its  sovereign 
rights  in  other  respects.  As  to  the  extent  of 
this  territory,  it  is  impossible  to  say  that  all 
writers  have  been  always  agreed  as  to  its 
boundary  seaward.  Some  nations  have  in 
the  olden  times  claimed  more  than  the  three 
miles.  The  reasoningB  of  some  writers  would 
now  give  more  than  three  miles ;  but  no 
nation  is,  I  think,  shewn  to  claim  less  than 
three  miles,  and  all  nations  and  writers  yield 
to  three  miles  at  least.  If  that  be  so,  as  I 
think  it  is,  it  may  properly  be  said  that  all 
are  agreed  as  to  three  miles.  If  one  claims 
a  debt  of  1,000L  and  the  other  admits  a  debt 
of  500L,  they  are  agreed  that  there  is  a  debt 
of  500^ ,  though  they  are  in  dispute  as  to  the 
other  500L  Let  us  now  proceed  to  the 
American  and  EngUsh  writers.  Wheaton 
(c.  4,  s.  10)  says, — 

''  The  controversy  how  far  the  open  sea  or 
main  ocean  beyond  the  immediate  boundary 
of  the  coasts  may  be  appropriated  by  one 
nation  to  the  exclusion  of  others,  &c.,  can 
hardly  be  considered  open  at  this  day.  We 
have  already  seen  that  by  the  generally 
approved  usage  of  nations  which  forms  the 
basis  of  international  law,  the  maritime  terri- 
tory of  every  nation  extends,  first,  to  the 
ports,  harbours,  bays,  Ac  ;  second,  to  the 
distOToe  of  a  marine  league,  or  as  far  as  a 
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fatwxm  shot  will  reach  from  the  shore,  along 
mil  the  coasts  of  the  State."  And  afterwards 
— *'  The  reasons  which  forbid  the  assertion 
of  an  exdnaive  proprietary  right  to  the  sea 
in  general  will  be  found  inapplicable  to  the 
particular  portions  of  that  element  induded 
in  the  above  designations." 

In  these  passages  the  same  expressions 
are  used  as  are  used  by  the  foreign  writers, 
namely,  *' maritime  territory,"  and,  as  a 
paraphrase,  '*an  exclusive  proprietary 
right." 

The  passage  in  Kent  (section  2,  p.  29)  is 
said  to  be  indistinct.  I  think  it  will  be  seen 
that  the  only  portions  of  the  received  pro- 
positions which  he  dedares  to  be  indistinct 
are  those  which  relate  to  the  distance.  I  think 
he  shews  that  he  is  clearly  of  opinion  that 
for  acme  distance  there  is  an  exclusive  domi- 
nion. This  meaning  is  certainly  attributed 
to  Kent  by  Sir  R.  Phillimore;  who  cites  this 
passage  of  Kent  among  other  authorities  in 
support  of  the  following  statement : — 

* '  Though  the  open  sea  be  thus  incapable 
of  being  subject  to  the  rights  of  propeiiiy  or 
jurisdiction,  yet  reason,  practice  and  autho- 
rity have  firmly  settled  that  a  different  rule 
is  applicable  to  certain  portions  of  the  sea. 
And,  first,  with  respect  to  that  portion  of 
the  sea  which  washes  the  coast  of  an  inde- 
pendent State,  ^.,  the  rule  of  law  may  be 
now  considered  as  fairly  established,  namely, 
that  this  absolute  property  and  jurisdiction 
does  not  extend  imless  by  the  specific  provi- 
sions of  a  treaty,  or  an  unquestionable  usage 
beyond  a  marine  league,  &c.  In  the  sea, 
out  of  reach  of  cannon  shot,  says  Lord 
Stowell,  universal  use  is  presumed.  This 
(i.e.  the  reach  of  cannon  shot  or  a  marine 
league)  is  the  limit  fixed  to  absolute  property 
and  jurisdiction." 

In  the  Maria  (36),  Lord  Stowell  says ; 

''  It  might  likewise  be  improper  for  me  to 
paa^  over  entirely  without  notice,  as  another 
preliminaiy  observation,  though  without 
meaning  to  lay  any  particular  stress  on  it, 
t^t  the  transaction  in  question  took  place 
in  the  British  Channel  close  upon  the 
British  coast,  a  station  over  which  the 
Crown  of  England  has,  from  pretty  remote 
antiquity,  always  asserted  something  of  that, 
special  jurisdiction  which  the  sovereigns  of 
other  countries  have  claimed  and  exerdsed 
over  certain  parts  of  the  seas  adjoining  to 
their  coasts." 

This  is  not  precise,  but  it  could  not  have 
been  written  by  Lord  Stowell  in  such  a 
judgment  if  he  had  intended  to  reject  the 
proposition  which  asserts  jurisdiction  over 
the  adjacent  open  sea  within  some  limit  of 
distance.  His  view  of  the  law,  however, 
Ctnnoi  be  doubted.     In  the  Twee  G^oe- 
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ders  (21)  the  Prussian  constd  claimed  restitu- 
tion of  four  Dutch  ships  seized  by  an  Eng- 
lish man-of-war,  on  a  suggestion  by  the 
consul  that  the  seizure  was  made  withm  the 
protection  of  the  Prussian  territory.  Lord 
Stowell,  in  giving  judgment,  said, — 

''This  ship  was  taken  on  a  voyage  to 
Amsterdam,  which  was  then  under  blockade. 
A  claim  has  been  given  for  the  Prussian 
Government,  asserting  the  capture  to  have 
been  made  within  the  Prussian  territory. 
It  has  been  contended  that,  although  the  act 
of  capture  itself  might  not  have  taken  place 
within  the  neutral  territory,  yet  that  the 
ship  to  which  the  capturing  boats  belonged 
was  actually  lying  within  the  neutral  liuuts. 
The  first  fact  to  be  determined  is  the  charac- 
ter of  the  place  where  the  capturing  ship  la^, 
whether  she  was  actually  stationed  withm 
those  portions  of  land  and  water,  or  of  some- 
thing between  water  and  land,  which  are 
considered  to  be  within  Prussian  territory. 
She  was  lying  within  the  eastern  branch  of 
the  Eems,  within,  what  I  think  may  be  con- 
sidered as  a  distance  of  three  miles  at  most 
from  East  Friesland.  I  am  of  opinion  that 
the  ship  was  lying  within  those  limits  in 
which  all  direct  operations  are  by  the  law  of 
nations  forbidden  to  be  exercised.  No 
proximate  acts  of  war  are  in  any  manner  to 
be  allowed  to  originate  on  neutral  ground, 
and  I  cannot  but  think  that  such  an  act  as 
this,  that  a  ship  should  station  herself  on 
neutral  territory  and  send  out  her  boats  on 
hostile  enterprises,  is  an  act  of  hostility 
much  too  immediate  to  be  permitted.  The 
capture  cannot  be  maintained." 

This  case  seems  to  me  to  be  of  immense 
importance  in  the  present  discussion.  The 
very  ground  of  decision  is,  that  the  captur- 
ing ship  was  stationed  within  neutral  terri- 
tory. The  only  reason  why  she  was  held  to 
be  so  was,  that  the  three  miles  of  sea  was 
the  territory  of  Prussia.  The  ground  of 
that  last  decision  is  not  that  the  water  was 
intra  fauces  or  otherwise.  It  is  only  on  the 
ground  that  the  ship  was  within  three  miles 
of  the  coast.  Here,  therefore,  we  have  a 
claim  based  on  this  principle  made  by  a 
Grovemment,  an  opinion  of  Lord  Stowell, 
and  a  judicial  decision  by  him  in  an  interna- 
tional Court. 

In  the  case  of  the  Leda  (19)  Dr.  Lushington 
held  that  section  330  of  the  Merchant  Ship- 
ping Act,  18C4,  which  is  limited  in  terms  to 
the  United  Kingdom,  *'  applied  to  the  three 
miles  of  open  sea  round  England. " 

"What,"  he  says,  *'are  the  limits  of  the 
United  Kingdom  ?  The  only  answer  I  can 
conceive  to  that  question  is,  the  land  of  the 
United  Kingdom  and  three  miles  from  the 
shore  " 
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In  The  Oeneral  Iron  Screw  CoUiery  Company 
y.  Schitrmanns  (20)  there  had  been  a  coluBion 
between  a  Britiah  ahip  of  the  plaintifb,  and  a 
Dutch  ship,  two  miles  and  ahalf  off  Dungeness. 
The  British  ship  had  in  the  Admiralty  Court 
been  held  solely  to  blame.  The  plaintiffs, 
her  owners,  filed  a  bill  in  Chancery  to  de- 
clare a  limitation  of  her  liability  according 
to  the  provisions  of  the  Merchant  Shipping 
Act.  It  was  admitted  that  unless  there  was 
reciprocity,  that  is  to  say,  that  unless  the 
statute  might,  in  like  case,  have  been  relied 
on  by  the  foreign  ship,  it  could  not  have 
been  relied  on  against  her.  The  question 
therefore  argued  was,  whether  the  statute 
applied  to  tiae  locality  of  the  collision,  and 
therefore  would  have  applied  to  the  foreign 
ship.  It  was  argued  for  the  plaintiffs  that 
the  ninth  part  of  the  statute  is  general,  and 
therefore  applies  to  the  whole  of  her  Ma- 
jesty's dominions.  The  statute  must,  there- 
fore, be  taken,  it  was  said,  to  extend  as  far 
as  jurisdiction  could  be  asserted  consistently 
with  the  law  of  nations.  It  has  long  been  the 
settled  law  of  nations  that  each  country  may 
exercise  jurisdiction  over  the  sea  within 
three  miles  of  the  shore.  The  answering 
argument  was — *'  The  fallacy  of  the  ailment 
for  the  plaintiffs  lies  in  the  assumption  that 
a  country  has  by  the  law  of  nations  a  gene- 
ral territorial  jurisdiction  to  the  distance  of 
three  miles  from  its  coast "  The  question  as 
to  jurisdiction  and  territorial  jurisdiction, 
that  is  to  say,  jurisdiction  on  the  ground  of 
the  locality  being  the  territory  of  England, 
was  precisely  raised  by  the  facts  and  argu- 
ments.    Lord  Hatherley's  judgment  is — 

"With  respect  to  foreign  ships,  I  shall 
adhere  to  the  opinion  which  I  expressed  in 
Cope  V.  Doherty  (37),  that  a  foreign  ship 
meeting  a  British  ship  on  the  open  ocean 
cannot  properly  be  abridged  of  her  rights 
by  an  act  of  the  British  Legislating.  Tlien 
comes  the  question,  how  far  our  Legislature 
could  properly  affect  the  rights  of  foreign 
ships  within  the  limits  of  three  miles  from 
the  coast  of  this  country.  There  can  be  no 
possible  doubt  that  the  water  below  low- 
water  mark  is  part  of  the  high  sea.  But  it 
s  equally  beyond  question,  that  for  certain 
purposes  every  country  may,  by  the  com- 
mon law  of  nations,  exercise  jurisdiction 
over  that  portion  of  the  high  seas  which  lies 
within  three  miles  from  its  shores." 

He  cites  the  Leda  (19),  and  holds  that  the 
statute  does  apply  to  foreign  as  well  as  to 
British  ships  within  the  three  miles.  I  can 
see  no  principle  on  which  this  application  of 
the    British  statute  can  be  founded  other 

(3*^)  4  Kay  &  J.  367 ;    s.  c.  27  Law  J.  Rep. 
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than  the  principle  that  a  British  statute  in 

feneral  terms  is  applicable  to  every  part  of 
British  territory.  The  foundation  of  the 
judgment  therefore  is,  that  the  three  miles 
of  high  sea  or  open  sea  next  to  the  coast  is 
a  part  of  the  British  territory,  and  by  citing 
the  Leda  (19)  the  learned  Judge  shewed  that 
he  so  intended. 

In  the  Free  Fisktrs  of  fVhUstable  v.  Cfann 
(33),  Erie,  C.J.,  says,— 

"  The  soil  of  the  sea  shore  to  the  extent 
of  three  miles  from  the  beach  is  vested  in 
the  Crown.'' 

In  The  Free  Fishers  of  WhitdabU  v.  Qann 
(33)  this  was  not  denied,  though  it  was  held 
that  no  toll  can  be  taken  from  the  mere 
fact  of  a  ship  anchoring,  as  part  of  her  pro- 
cess of  navigating  through  the  three  miles. 
Lord  Chelmsford  says, — 

"The  three  miles  limit  depends  upon  a 
rule  of  international  law  by  which  every  in- 
dependent state  is  considered  to  have  terri- 
torial property  and  jurisdiction  in  the  seas 
which  wash  their  coast  within  the  assumed 
distance  of  a  cannon  shot  from  the  shore." 

And  in  Oammell  v.  The  Commisgioners  of 
Woods  and  ForesU  (32)  it  was  held  that 
salmon  fishing  in  the  open  sea  around  the 
coast  belongs  to  the  Crown.  Lord  Wens- 
ley  dale,  at  p.  465,  says, — 

"  It  may  be  worth  while  to  observe  that 
it  would  be  hardly  possible  to  extend  it  sea- 
ward beyond  the  distance  of  three  miles, 
which  by  the  acknowledged  law  of  nations 
belongs  to  the  coast  of  the  country,  is  under 
the  dominion  of  the  country  by  being  within 
cannon  range,  and  so  capable  of  being  kept 
in  perpetual  possession." 

These  exprossions  of  great  lawyers  are,  no 
doubt,  not  binding  authority,  but  they  dis- 
close an  intimate  acquaintance  with  the 
writers,  using  their  very  terms  of  art,  and 
shew  that  these  Judges  acquiesced  in  the 
authority  and  the  law  of  those  writers.  And 
the  full  meaning  of  so  learned  a  Judge  as 
Lord  Wensleydale  is  to  be  gathered  from 
the  passage  in  Co.  Litt,  ss.  439.  The  sec- 
tion is,>- 

"  In  the  same  manner  it  seemeth  where  a 
man  is  out  of  the  realm,  &c. ,  if  such  a  one  be 
disseised,"  &c.  The  comment  is — ''  Out  of 
the  realm,  id  est^  eactra  regnwm,  as  much  as 
to  say  as  out  of  the  power  of  the  King  of 
England,  as  of  his  crown  of  England  ;  for  if 
a  man  be  upon  the  sea  of  England  he  is 
within  the  kingdom  or  realm  of  Eiigland,  and 
with  the  liegeance  of  the  King  of  England  as 
of  his  crown  of  England.  And  yet  altutn 
mare  is  out  of  the  jurisdiction  of  the  com- 
mon law,  and  within  the  jurisdiction  of  the 
Lord  Admiral,"  &c. 

Once  let  it  be  fixed  what  is  the  sea  of  Eng 
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land — and  this  is  high  authority  that  such 
tea  IB  within  the  kingdom,  and  realm  and 
dominion  of  the  sovereign, — ^tiiat  is  to  say, 
once  agree  that  the  three  miles  are  the  sea 
of  England,  and  then  it  follows  that  the 
rights  of  England  within  the  sea  are  as  if  it 
were  land  tenitory,  and  are  the  same  as  in 
any  other  part  of  the  kingdom,  and  realm 
and  dominion  of  the  sovereign.  The  decision 
in  The  Saxania  (27)  is  not  to  the  contrary. 
The  statute,  in  the  part  of  it  in  question,  is 
in  express  terms  confined  to  British  ships, 
that  is  to  say,  to  ships  owned  to  a  given  ex- 
tent by  Britu^  subjects.  In  America  there 
is  the  great  authority  of  Mr.  Justice  Story. 
In  the  brig  Ann  the  case  was  that  by 
statute  a  certain  embaigo  was  laid  on  all 
ships  and  Teesels  in  the  ports  and  places 
within  the  limits  and  junsdiction  of  the 
Umted  States,  that  is  to  say,  an  embargo 
against  their  sailing  out  of  or  away  from  such 
Imiits. 

llie  Awn  had  arrived  from  Alexandria  in 
Columbia  off  the  port  of  Newburyport.  She 
anchored  between  two  and  three  miles  from 
Newburyport  bar,  which,  that  is  to  say,  the 
bar,  as  the  case  states,  is  the  limit  of  the  port 
of  Newburyport,  and  about  the  same  dis- 
tance from  the  neighbouring  land.  She 
sfterwarda  sailed  for  Jamaica.  The  question 
made  was  whether,  by  sailing  from  her 
anchorage  off  Newburyport  for  Jamaica,  she 
had  broken  a  statutory  embargo,  which  ques- 
tion depended  on  whether  she  was  within  the 
United  States  when  at  anchor  off  Newbury- 
port    Story,  J.,  said, — 

"As  the  Ann  arrived  off  Newburyport, 
and  within  three  miles  of  the  shore,  it  is  clear 
that  she  was  within  the  acknowledged  juris- 
diction of  the  United  States.  All  the  wri- 
ters upon  public  law  agree  that  every  nation 
has  exclusive  jurisdiction  to  the  distance  of  a 
cannon  shot  or  marine  league  over  the  waters 
adjacent  to  its  shores,  and  this  doctrine  has 
been  recognised  by  the  Supreme  Court,  4&c. 
Indeed,  such  waters  are  considered  as  a  part 
of  the  territory  of  the  sovereign." 

It  is  clear  Uiat  he  held  that,  because  the 
brig  was  within  the  territory  of  the  United 
States  when  anchored  in  the  open  sea  off 
Newburyport,  but  within  three  miles  of  the 
shore,  and  because  she  sailed  from  the  terri- 
tory of  the  United  States,  for  Jamaica,  she 
broke  the  embargo,  and  was  liable  to  forfei- 
ture. In  this  case,  as  in  the  case  of  the 
Leda  (19),  there  is  a  judicial  decision,  the 
foundation  of  which  is  the  affirmation  of  the 
proposition,  that  the  open  sea,  adjacent  to  a 
sovereign  country,  is,  for  a  distance  of  three 
miks,  a  part  of  the  territory  of  that  country, 
snd  Uiat  it  is  so  by  virtue  of  a  consent  of  all 
nations.    I  cited  a  passage  from  Yattel  (lib. 
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1,  c.  18,  s.  205)  to  shew  what  is,  in  the  view 
of  the  foreign  jurists,  the  extent  of  the  sove- 
reign jurisdiction  consequent  upon  the  na- 
tional ownership  of  territory.  I  will  add  the 
view  of  Marshall,  C.J.  Li  the  Exchange, 
p.  136,  he  says, — 

"  The  jurisdiction  of  the  nation  within  its 
own  territory  is  necessarily  exclusive  and  ab- 
solute. It  is  susceptible  of  no  limitation  not 
imposed  by  itself.  Any  restriction  upon  it, 
deriving  validity  from  an  external  source, 
would  imply  a  diminution  of  its  sovereignty 
to  the  extent  of  the  restriction,  and  an  in- 
vestment of  that  sovereignty  to  the  same  ex- 
tent in  that  power  which  cotdd  impose  such 
restriction.  All  exceptions,  therefore,  to  the 
full  and  complete  power  of  a  nation  within 
its  own  territories  must  be  traced  up  to  the 
consent  of  the  nation  itself.  They  can  flow 
from  no  other  legitimate  source." 

There  remains  one  more  piece  of  evi- 
dence. It  is  stated  in  Wheaton,  at  p.  344, 
thus : — 

*  *  In  the  negotiations  which  preceded  the 
signature  of  the  Treaty  of  Intervention  of  the 
15th  of  Jidy,  1840,  the  closing  of  the  straits 
of  the  Dardanelles  in  the  hands  of  Turkey 
was  objected  to  by  Russia.  It  was  replied  on 
the  part  of  the  British  Government,  that  its 
opinion  respecting  the  navigation  of  these 
straits  by  the  ships  of  war  of  foreign  nations 
rested  upon  a  general  and  fundamental  prin- 
ciple of  international  law."  Every  state  is 
considered  as  having  territorial  jurisdiction 
*'  over  the  sea  which  washes  its  shores  as  far 
as  three  miles  from  low-water  mark  ;  and 
consequently  any  strait,  whidi  is  bounded  on 
both  sides  by  the  territory  of  the  same  sove- 
reign, and  which  is  not  more  than  six  miles 
wide,  lies  within  the  territorial  jurisdiction 
of  that  sovereign." 

And  the  treaty  was  concluded  in  accordance 
with  that  proposition.  And  as  further,  and  to 
my  mind  the  strongest  of  all,  evidence  of  what 
kind  of  right  is  recognised  by  all  nations  to  be 
in  these  three  miles  of  adjacent  open  sea,  I 
cite  the  admitted  rules  as  to  neutrality — not 
merely  the  rights  given  to  the  adjacent  state, 
but  the  duties  imposed  on  such  state.  Such 
a  duty  has  hitherto  invariably  been  founded 
on  an  abuse  or  improper  use  of  the  territory 
of  the  neutral  state.  To  found  such  duty  on 
any  other  ground  would  be  abnormal.  To 
found  it  on  territory  is  to  act  on  the  universal 
rule.  The  fact,  therefore,  of  such  duty  being 
universally  vouched  in  respect  of  the  three 
miles  of  sea,  is,  as  it  seems  to  me,  the 
strongest  evidence  that  such  sea  is  universally 
treated  as  a  part  of  the  territory  of  the  adja- 
cent state. 

After  citing  this  long  list  of  authorities,  I 
make  the  following  observations  : — 
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I  have  done  so  because  it  seems  to  me  that 
the  whole  question  depends  entirely  upon 
authority.  There  is  no  reason,  founded  on 
the  axiomatic  rules  of  right  and  wrong,  why 
the  three  miles  should  or  should  not  be  con- 
sidered as  a  part  of  the  territory  of  the 
adjacent  counti^.  They  may  have  been  so 
treated  by  general  consent ;  they  might 
equally  well  have  not  been  so  treated.  If 
they  have  been  so  treated  by  such  consent, 
the  authority  for  the  alleged  ownership  is 
sufficient.  The  question  is,  whether  such  a 
general  consent  has  in  this  case  been  proved 
by  sufficient  evidence.  I  have  cited  the 
assertions  of  a  large  number  of  writers, 
recognised  as  able  writers  on  international 
law,  of  different  countries  and  different 
periods.  I  have  cited  assertions  of  great 
Judges,  and  of  statesmen,  and  the  opinions 
and  decisions  of  some  Judges,  and  the  as- 
sertion made  on  behalf  of  a  great  government. 
As  there  is  no  common  Court  of  nations,  and 
no  common  legislature,  none  of  these  are,  in 
the  usual  sense,  binding  on  this  Court.  As 
the  opinions  of  the  Judges  are  manifestly 
founded  on  the  opinions  of  the  writers,  I 
think  the  principal  evidence  is  that  of  the 
writers.  I  have  already  said  that,  in  my 
opinion,  a  general  consent  of  recognised 
writers  of  different  times  and  different 
countries  to  a  reasonable  proposition  is 
sufficient  evidence  of  a  general  consent  of 
nations  to  that  proposition.  Such  a  general 
consent  establishes  the  proposition  as  one  of 
international  law.  In  this  case  I  think 
there  is  a  general  consent  to  a  proposition 
with  regard  to  the  three  miles  of  open  sea 
adjacent  to  the  shores  of  sovereign  states. 
I  do  not  think  that  such  general  consent,  as 
to  a  distance  of  three  miles,  is  impeached  by 
shewing  that  there  has  been  a  difference  as 
to  a  claim  by  some  with  regard  to  a  greater 
distance  than  three  miles.  The  question  is, 
what  is  the  proposition  to  which  such  general 
consent  as  to  the  three  miles  is  given  ?  The 
dispute  is  whether,  by  the  consent  of  all, 
certain  limited  rights  are  given  to  the 
adjacent  country,  such  as  a  right  that  the 
waters  should  be  treated  as  what  is  called  a 
neutral  zone,  or  whether  the  water  is,  by 
consent  of  idl,  given  to  the  adjacent  country 
as  its  territory,  with  all  rights  of  territory,  it 
being  agreed  by  such  country  with  all  others, 
that  all  shall  have  a  free  right  of  navigation 
or  way  over  such  waters  for  harmless  passage 
and  some  other  rights.  If  the  first  be  true, 
it  is  impossible,  according  to  the  reasoning 
of  Vattel  and  Marshall,  C.J.,— which  reason- 
ing,  I  think,  is  irresistible— that  it  can  be 
properly  said  that  the  adjacent  country  has 
any  proprietary  right  in  the  three  miles,  or 
any  dominion,  or  any  Aovereignty,  or  any 


sovereign  jurisdiction.  If  the  latter  be 
correct,  the  adjacent  country  has  the  three 
miles,  as  its  property,  as  under  its  dominion 
and  sovereignty.  If  so,  that  three  miles  are 
its  territorial  waters,  subject  to  its  rights  of 
property,  dominion  and  sovereignty.  Those 
are  all  the  rights  and  the  same  rights 
which  a  nation  has,  or  can  have,  over 
its  land  territory.  If,  then,  such  be  its 
rights  over  the  three  miles  of  sea,  that 
sea  is  as  much  a  part  of  its  country  or 
territory  as  its  land. 

Considering  the  authorities  I  have  cited, 
the  terms  used  by  them,  wholly  inconsistent, 
as  it  seems  to  me,  with  the  idea  that  the 
adjacent  country  has  no  property,  no  do- 
minion, no  sovereignty,  no  territorial  right  ; 
and  considering  the  necessary  foundation  of 
the  admitted  rights  and  duties  of  the  adjacent 
country  as  to  neutrality,  which  have  always 
been  made  to  depend  on  a  right  and  duty  as 
to  its  territory,  I  am  of  opinion  that  it  is 
proved  that,  by  the  law  of  nations,  made  by 
the  tacit  consent  of  substantially  all  nations, 
the  open  sea  within  three  miles  of  the  coast 
is  a  part  of  the  territory  of  the  adjacent 
nation,  as  much  and  as  completely  as  if  it 
were  land  a  part  of  the  territory  of  such 
nation.  By  the  same  evidence  which  proves 
this  proposition,  it  is  equally  proved  that 
eveiy  nation  which  possesses  this  water 
territory  has  agreed  with  all  other  nations 
that  all  shall  have  the  right  of  free  naviga- 
tion to  pass  through  such  water  territory,  if 
such  navigation  be  with  an  innocent  or  hsjin- 
less  intent  or  purpose.  This  right  of  free 
navigation  cannot,  according  to  ordinary 
principles,  be  withdrawn  without  common 
consent ;  but  it  by  no  means  derogates  from 
the  sovereign  authority  over  all  its  territory 
of  the  state  which  has  agreed  to  grant  this 
liberty,  or  easement,  or  right  to  all  the 
world. 

Every  law,  recognised  or  specifically  en- 
acted by  the  sovereign  authority  of  a  state, 
whether  therefore  written  or  unwritten,  if 
such  law  be  promulgated  in  general  terms, 
must,  of  necessity,  apply  to  the  whole  terri- 
tory of  such  state.  'Hiere  is  nothing  to  limit 
it  to  a  less  area.  Every  such  Rn^i^h  law, 
therefore,  that  is  to  say,  every  enactment  of 
English  law,  common  or  statute  law,  which 
is  not  confined  to  a  less  area  by  express 
words  or  necessary  inference,  is  as  law 
applicable  to  the  whole  territory  of  England 
in  the  same  way,  that  is  to  say,  to  the  water 
territory  just  as  much  as  to  the  land  terri- 
tory. This  proposition  is  evidently  an 
assumed  premiss  in  the  opinions  I  have  cited 
of  Lord  Chelmsford,  Lord  Wensleydale,  and 
Sir  William  Erie,  and  in  the  judgments  I 
have  cited  of  Lord  Hatherley.     I  ttiiw»ir  jt 
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therefore  proved  that  the  offence  oommitted, 
though  it  was  committed  bj  a  foreigner,  waa 
within  the  cognizance  of  the  English  criminal 
law,  because  it  was  committed  within 
English  territory,  unless  there  be  an  ex- 
ceptional privilege  in  favour  of  crimes  com- 
mitted on  board  forei^  ships  by  foreigners 
as  such  ships  are  passuig  through  the  water 
territory  of  England,  and  this  crime  was 
committed  on  board  tiie  foreign  ship.  Now 
if  this  exception  exists,  it  is  alleged  to  be 
proved  by  the  same  evidence  to  the  same 
effect  as  the  right  of  territory  and  the  right 
of  free  passage  or  navi^tion  have  been 
proved.  They  are  proved,  as  I  have  said, 
by  a  common  consent,  found  in  the  common 
oonaent  of  the  great  body  of  recognised 
writers,  and  in  the  opinions  or  decisions  of 
great  Judges  of  different  nations.  I  can  only 
say  of  this  exception  that,  although  there  are 
one  or  two  expressions  by  some  writers 
which  may  be  alleged  in  argument  as  in 
support  of  it,  it  is  not  expressed  in  clear 
tenna  by  any  one.  I  do  not  think  there  is 
really  any  evidence  of  a  common  assent  to  it. 
It  follows  that  even  if  the  offence  could 
properly  be  said  to  have  been  committed  on 
board  the  foreign  passing  ship,  still  it  would 
be  an  offence  committed  within  British 
territory,  and  therefore  cognizable  by  the 
British  criminal  law. 

The  next  question  is,  whether  the  Central 
Criminal  Court  had  jurisdiction  to  administer 
to  this  offence  the  law  of  England,  which 
waa  a  law  applicable  to  it.     This  is  a  strictly 
municipal  question,  and  has  no  regard  what- 
ever to  international  law.  The  only  question 
ia,  whether  the  sovereign  authorily  of  Eng- 
land has  in  fact  constituted  a  Court  which, 
according    to    international    law,    it  might 
properly    constitute    at   any  moment,   and 
whether   it    has    constituted    the    Central 
Criminal  Court  to  be  its  oigan  to  administer 
to  such  a  case  as  this  the  criminal  law  of 
Sn^and«     Now,  taking  it  be  proved  that 
the  criminal  law  is  applicable  to  that  part  of 
the   Queen's  territory  which   is    open    sea 
within    three  miles  of  her  land,    the  pre- 
sumption is,  I  apprehend,  that  there  is  some 
Court  appointed  to  administer  that  law  in 
that  part  of  her  territory.     The  first  duty 
of  the  sovereign  authority  is  to  see  that  the 
law  is  administered.     Story,  in  his  Conflict 
of  Laws,  s.  529,  says, — 

<<  Considered  in  an  international  point  of 
view,  jurisdiction,  to  be  rightfully  exercised, 
most  be  founded  either  upon  the  person 
being  within  the  territory  or  upon  the  thing 
being  within  the  territory."  &c.  Tattel,  he 
says,  lays  down  the  true  doctrine  in  clear 
terms.  "  The  sovereignty  united  to  domain, 
establishes  the  jurisdiction  of  the  nation  in 
Vou  46.— M.C, 
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its  territories  or  the  country  which  belongs 
to  it.  It  is  its  province,  or  that  of  its 
sovereign,  to  exercise  justice  in  all  places 
under  its  jurisdiction,  to  take  cognizance  of 
the  crimes  committed  and  the  differences 
that  arise  in  the  country." 

It  is  admitted  that  the  Common  Law 
Courts  never  were  appointed  according  to  the 
common  law,  and  therefore  never  had  juris- 
diction by  virtue  of  the  common  law  to  try 
crimes  committed  on  the  high  or  open  seas, 
even  though  the  crimes  were  committed  by 
the  Queen's  subjects,  because  the  commissions 
of  the  Judges  applied  in  terms  only  to 
counties,  and  the  juries  were  summoned 
only  to  try  cases  within  counties,  and  the 
high  or  open  sea  is  within  no  county.  The 
question  is,  whether  the  admiral  had  such 
jurisdiction.  Now  as  to  the  quarrel  which 
arose  regarding  prohibitions  between  the 
admiral  and  the  common  law  Judges,  which 
is  described  in  the  4th  Institute  Title — (The 
Court  of  Admiralty),  it  is  manifest  that  it 
related  to  contracts,  pleas,  and  querels  made 
or  done  upon  a  river,  haven,  or  creek  within 
a  county.  The  answer  of  the  Judges  so  states 
the  matter  in  terms.  There  was  no  dispute 
raised  about  the  extent  of  the  admiral's  juris- 
diction on  the  seas  outside  any  county.  The 
question  of  the  extent  of  that  jurisdiction 
is  not  touched  by  that  dispute.  The  statute 
(13  Rich.  2.  c.  5)  does  not  in  any  way 
restrict  the  jurisdiction  of  the  admiral  on 
the  sea  not  within  a  coimty.  The  admirals 
and  their  deputies,  it  says,  ''shall  not 
meddle  from  henceforth  with  anjrthing  done 
within  the  realm  of  England,  but  only  with 
things  done  upon  the  sea."  This  is  evidently 
pointed  at  the  same  dispute.  It  recognises 
the  jurisdiction  of  the  admiral  in  respect  of 
things  done  upon  the  sea.  The  term 
''realm,"  therefore,  by  the  context  means 
that  part  of  the  realm  which  is  within 
counties.  And  so  15  Rich.  2.  c.  3,  is  a  de- 
claration against  an  alleged  jurisdiction  of 
the  admiral  ' '  within  the  bodies  of  counties 
either  by  land  or  water."  The  exception, 
therefore,  in  that  statute  as  to  death  or 
mayhem  done  in  great  ships,  &c.,  applies 
also  to  such  crimes  committed  in  such  ships, 
though  they  are  within  the  body  of  a  county. 
The  Commentary  of  Lord  Coke  says  so  : — 

"This  latter  clause  gives  the  admiral 
further  jurisdiction  in  case  of  death  and 
mayhem,  but  in  all  other  happening  within  the 
Thames  or  in  any  other  river,  port  or  water 
which  are  within  any  county  of  the  realm, 
&c. ,  by  express  words  of  this  Act  of  Parlia- 
ment, the  admiral  or  his  deputy  hath  now 
jurisdiction.  ** 

This  statute  therefore  does  not  define,  or 
restrain,  or  limit  any  jurisdiction  which  the 
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a'lmiral  had  of  things  done  on  the  seas. 
And  the  commentaiy  seems  to  me  to  assume 
that  the  admiral  already  had  jurisdiction  in 
respect  of  death  and  mayhem  done  and 
caused  on  the  seas.  I  do  not,  of  course, 
mean  to  say  that  it  suggests  that  he  had 
jurisdiction  to  administer  the  law  of  England 
in  respect  of  things  done  to  which  the  law  of 
England  was  not  applicable,  but  it  does  seem 
to  me  that  it  assumes  that  he  had  jurisdic- 
tion to  administer  the  law  of  England  to 
everything  done  on  the  seas  to  which  the 
law  of  England  was  properly  applicable. 

The  administration  of  the  whole  law  of 
England  is  assumed  to  be  divided  between 
the  land  Courts  and  the  admiral's  Court. 
He  cites,  but  with  a  wrong  reference,  as 
acknowledging  the  jurisdiction  of  the  admiral, 
a  statute  of  Elizabeth  in  these  terms  : — 

''  All  and  every  such  of  the  said  offences 
before  mentioned  as  hereafter  shall  be  done 
on  the  main  sea,  or  coast  of  the  sea  being  no 
part  of  the  body  of  any  coimty,  Sic." 

So  that,  says  Lord  Coke,  by  the  judgment 
of  the  whole  parliament  the  jurisdiction  of 
the  Lord  Admiral  is  wholly  confined  to 
the  '^  main  sea,"  or  "  coasts  of  the  sea  being 
no  parcel  of  the  body  of  any  county  of  this 
realm." 

I  cannot  help  thinking  that  the  mention, 
both  in  the  statute  and  the  Commentary,  of 
both  the  main  sea  ''and  the  coasts  of  the 
sea,"  which  latter  must  refer  to  sea  no  part 
of  a  county,  i.e.  to  sea  which  is  below  low 
water  mark  and  which  is  open  sea,  is  prev- 
nant  with  an  assumption  by  Lord  Coke  that 
there  Lb  a  difference  between  the  open  sea 
called  the  main  sea  and  the  open  sea 
on  the  coast.  And  in  the  case  of  The 
AdmircUty  (38)  Lord  Coke  says, — 

**  Upon  which  book  I  observe,  &c.  This 
proves  directly  that  then  the  admiral  had 
jurisdiction  to  adjudge  things  done  upon 
the  sea  from  whence  no  pais  may  come  ;  and 
this  did  not  begin  then,  but,  without  ques- 
tion, so  long  as  there  has  been  trade  and 
traffic  (which  is  the  life  of  everv  land), 
there  was  marine  jurisdiction  to  redress  de- 
predations, piracies,  murders  and  other 
offences  upon  the  sea,  &c.  ;  and  this  does 
appear  by  the  said  Beresford,  C.J.,  who 
speaketh  in  the  voice  of  the  Court,  where 
he  says  that  the  King  willeth  that  the  peace 
be  as  well  kept  upon  the  sea  as  upon  the 
land,  and  it  is  not  possible  that  peace  should 
be  kept  without  jurisdiction  of  justice." 

This  is  a  strong  assertion,  that  the  juris- 
diction of  the  sovereign  authority,  whatever 
that  was,  that  is,  to  whatever  it  was  applicable 
to  preserve  peace,  was,  in  respect  of  things 
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done  upon  the  sea,  given  to  the  Lord  High 
Admiral.  I  think  that  the  cases  cited  by 
Lord  Hale  are  consistent  with  the  supposi- 
tion that  those  which  were  criminal  cases 
were  cases  of  piracy,  and  therefore  that  they 
cannot  be  relied  on  as  judicial  de  isions  of 
the  point  now  in  question  ;  but  still,  I  think 
that  the  opinion  of  Lord  HalQ  himself  is  of 
great  weight,  and  that  in  favour  of  the 
view  that  either  the  Admiralty  or  the 
Queen's  Bench  had  criminal  jurisdiction  in 
respect  of  treasons  and  felonies  done  on 
those  seas  which  were  claimed  to  be  the 
seas  of  England,  and  tlmt  such  jurisdiction 
existed  on  the  groimd  of  the  legality  of 
the  crime.  If  so,  such  jurisdiction  extended 
to  the  crime  by  whomsoever  there  com- 
mitted, for  that  is  the  meaning  of  juris- 
diction by  reason  of  locality.  The  chajqj^  of 
Sir  Leoline  Jenkins  is  unfortunately  open  to 
the  remark  that  it  is  declamatory,  and 
therefore  inexact.  Tet  it  is  a  statement  of 
the  law  upon  the  very  point  of  the  jurisdio- 
tion  of  the  Admiralty  over  crimes  made  by 
one  of  the  most  learned  of  English  civilians 
and  international  lawyers.  It  is  reported  by 
Curteis  as  an  authority  for,  and  judicial  ex- 
position of,  the  law.  It  certainly  seems  to 
me  to  claim  for  the  admiral  no  less  than  all 
the  jurisdiction  over  the  sea  as  to  criminal 
offences  which  the  sovereign  might  properly 
exercise.  It  claims,  no  doubt,  also,  some- 
tliing  more.  But  the  excess  of  the  claim 
does  not  seem  to  me  to  derogate  from  the 
authority  of  the  view  of  this  great  lawyer, 
that  the  King  had  deputed  to  the  adnuzal 
all  the  administration  of  criminal  law  in 
respect  of  crimes  committed  on  the  seas 
whieh  the  King  could  properly  depute. 

Considering,  therefore,  the  presumption  to 
be  in  favour  of  the  constitution  of  a  Court  to 
administer  the  criminal  law,  which  it  was  the 
first  duty  of  the  sovereign  to  administer, 
and  considering  that  all  the  authorities 
which  speak  of  that   Court    speak   of  its 

i'urisdiction  without  any  terms  of  restriction, 
think  it  is  proved  that  the  admiral's  Court 
was  authorised  by  the  sovereign  authority  to 
administer  the  criminal  law  in  respect  of  all 
cases  happening  on  the  seas  outside  of 
counties  to  which  the  criminal  law  of  England 
might  properly  be  applied,  and  therefore  to 
all  offences,  by  whomsoever  committed, 
which  are  committed  within  the  three  miles 
adjacent  to  the  coast.  There  are  no  words 
of  restriction  in  the  statutes  through  which 
the  jurisdiction  of  the  admiral  is  truisferred 
tf)  the  Central  Criminal  Court  The  phrase- 
ology of  9  Geo.  4.  c.  31.  s.  32,  is  of  the 
laigest  capacity,  and  the  crime  of  man- 
slaughter is  one  mentioned  at  s.  9  in  the 
Act 


VOJL  46.] 

Thg  Qmem  r,  Kofn—Tke  Francoma,  C.C.B. 

It  foIlowB,  therefore,  in  my  opinion,  that 
the  Central  Criminal  Court  has  jurisdiction 
to  try  all  crimes  made  cogniaable  in  general 
terma  by  English  law  which  may  be  com- 
mitted by  British  subjects  on  any  part  of 
the  sea,  or  which  may  be  committed  by  any 
foreigner  on  board  any  British  ship  in  any 
part  of  the  sea,  or  which  may  be  committed 
by  any  foreigner  or  British  subject  in  any 
ship,  British  or  foreign,  on  the  open  sea 
wi^un  three  miles  of  the  coast  of  Great 
Britain. 

As  to  the  question  of  whether  the  criminal 
offence  chaiged  in  this  case,  namely,  the 
oflknce  of  manslaughter,  was  committed  on 
board  of  the  foreign  ship  or  on  board  of  the 
Britiah  ship,  I  agree  entirely  with  the  Lord 
Chief  Justice  that  it  was  not  committed  on 
board  of  either.  There  was  no  jurisdiction, 
therefore,  given,  in  respect  of  a  complete 
offence  committed  locally  within  the  British 
■hip.  If  there  had  been  a  complete  offence 
within  the  foreign  ship,  there  would  have 
been  no  exemption  on  that  ground  from 
liability  to  English  law.  The  only  jurisdic- 
tion in  respect  of  locality  which  arises  \b  that 
which  arises  from  the  fact  of  the  foreign  ship 
having  been  within  the  territory  of  Great 
Britain.  Because  she  was,  I  am  of  opinion 
that  the  Central  Criminal  Court  had  juris- 
diction to  try  the  case,  and  that  the  prisoner 
legally  convicted. 
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Bbam  wxLL,  J.  A.  — I  am  of  opinion  that  this 
conviction  should  be  quashed.  The  ques- 
tion is,  whether  the  case  is  within  the 
jurisdiction  of  the  Admiralty.  The  first 
ground  on  which  it  is  said  that  it  is, 
is  that  the  matter  occurred  within  three 
miles  of  the  English  shore,  it  being  admitted 
as  to  this  point  that  if  it  had  occurred  beyond 
that  distance  there  would  be  no  jurisdiction  ; 
as  no  statute  has  given  jurisdiction  on  that 
ground  it  follows  that  the  Admiralty,  if  it 
has  that  jurisdiction  now,  always  has  had  it. 
Now  there  is  no  case,  no  doctrine,  no  trace 
of  opinion  by  Judge  or  writer  that  the  Ad- 
miralty ever  had  a  criminal  jurisdiction  in 
matters  occurring  within  a  distance  of  three 
miles  which  it  would  not  have  had  had  they 
oocoxred  beyond  that  distance. 

One  great  argument  in  support  of  the 
claim  of  jurisdiction  is,  that  unless  it  exists, 
British  subjects  might  be  run  down  or  other- 
wise injured,  within  a  few  yards  of  the 
British  shore,  with  impunity  as  far  as  British 
criminal  law  is  concerned.  The  answer  to 
which  is,  that  even  though  the  Crown  is 
light  on  this  point  the  same  thing  is  true  of 
a  few  yards  distant  from  the  tiiree  miles.  I 
am  not  influenced,  on  the  other  hand,  by  the 
ai|;iiment  that  an  act  done  on  a  foreign  ship 


by  one  foreigner  on  another  passing  within 
the  three  nulea  would  be  the  subject  of  our 
criminal  law  if  the  Crown  is  right  on  this 
point,  and  that  a  child  bom  in  such  a  case 
would  be  British.  It  may  or  may  not  be  so. 
But  the  same  consequence  would  follow  if 
the  foreign  ship  were  in  a  British  port.  It 
is  true  that  in  that  case  it  would  have  sought 
our  hospitality,  and  not  be  exercising  a  right 
of  navigation.  But  I  can  see  no  great  differ- 
ence between  a  ship  sailing  inside  or  outside 
Plymouth  Breakwater.  If  such  consequences 
follow  logically  they  do  not  seem  to  me  to 
preclude  the  possibility  of  what  the  Crown 
contends  for.  I  am  influenced  by  what  the 
Solicitor-General  said  we  ought  not  to  be  in- 
fluenced by,  viz.  the  possible  consequence  of 
our  decision,  or  rather  that  which  would  flow 
from  it,  if  in  favour  of  the  Crown  on  this 
point.  The  right  we  should  claim  we  must 
concede  to  other  countries,  and  so  admit  that 
whatever  laws  they  thought  fit  to  make  bound 
our  ships  when  within  three  miles  of  their 
shores.  And  as  to  our  own  shores  in  our 
remittent  colonies,  that  we  were  as  respon- 
sible for  all  that  took  place  within  three 
miles  of  our  shores,  as  if  it  had  taken  place 
on  land.  No  doubt  if  the  law  is  so,  we  oiight 
to  declare  it  regardless  of  consequences.  But 
if  it  is  a  measuring  cast  which  opinion  is 
right,  I  think  we  ought  to  leave  it  to  the 
legislature,  and  not  make  a  law  ourselves 
with  imperfect  powers.  On  the  groimd  then 
that  no  such  jurisdiction  as  now  claimed  has 
ever  been  claimed  before,  I  hold  that  none 
exists.  This  may  be  a  very  narrow-minded 
view  of  the  matter — my  excuse  for  it  is  that 
I  believe  it  is  right.  As  to  authorities,  I  say 
that  there  is  none  which  suggests  such  a 
criminal  jurisdiction  as  now  claimed. 

There  is  another  remark  I  wish  to  make 
on  this  head.  As  a  rule,  where  the  sovereign 
has  jurisdiction  there  is  allegiance,  perma- 
nent, as  subject  or  citizen,  or  temporary,  as 
being  within  the  territory.  In  such  case 
there  is  a  corresponding  duty  of  protection. 
Do  any  of  those  exist  in  this  case  ? 

As  to  the  other  point  that  the  offence  was 
committed  on  a  British  ship,  it  seems  to  me 
enough  to  say  that  the  offence  of  man- 
slaughter consists  of  an  act,  and  its  result — 
death.  Here  the  act  was  on  the  Prussian 
ship,  the  result,  death,  was  in  the  water.  It 
is  said,  suppose  there  was  an  indictment  for 
murder,  would  not  the  Admiralty  have  juris- 
diction if  the  act  was  wilful,  and  if  it  had 
would  not  a  conviction  for  manslaughter  be 
possible  ?  I  say.  No.  If  the  act  was  wilful 
it  is  done  where  the  will  intends  it  should 
take  effect ;  aliUr  when  it  is  negligent.  The 
same  argument  might  be  used  as  to  a  murder 
in  mid- Atlantic. 
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LoBD  OoLBRiDOB,  C.J. — I  have  had  the 
advantage  of  reading  the  judgments  which 
have  been  delivered,  and  thoee  alBo  which 
will  be  delivered  after  mine,  by  the 
Chiefs  of  their  respective  Courts.  I  assent 
without  qualification  to  the  reasoning  upon 
the  first  point  of  my  brothers  Brett  and 
Lindley  ;  upon  the  second  to  the  reasoning 
of  my  brother  Denman  ;  although  upon  the 
second  point  I  admit  that  I  do  not  feel  free 
from  doubt.  In  an  ordinary  case,  therefore, 
I  should  content  myself  with  simply  express- 
ing my  assenfc  to  their  judgments,  and  the 
reasons  of  it ;  but  in  this  case  it  seems 
fit  that  I  should  indicate  shortly  the  train  of 
reasoning  by  wliich  this  conclusion  has  been 
arrived  at.  I  agree  in  thinking  it  clear  that 
unless  the  place  where  the  offence  was  com- 
mitted was  part  of  the  realm  of  Engknd 
locally,  or  unless  the  offence  itself  was 
committed  on  board  a  British  ship,  whether 
the  British  ship  was  locally  within  the  realm 
of  England,  or  without  it,  the  conviction 
cannot  stand. 

But,  first,  I  think  the  offence  was  com- 
mitted within  the  realm  of  England  ;  and  if 
so,  there  was  jurisdiction  to  try  it.  Whether 
there  was  any  jurisdiction,  and  if  there 
were  what  particular  Court  was  to  exercise 
it,  are  two  separate  questions  ;  and  I  am 
here  concerned  only  with  the  former.  Now 
the  oflence  was  committed  much  nearer  to 
the  line  of  low- water  mark  than  three  miles  ; 
and  therefore,  in  my  opinion,  upon  English 
territory.  I  pass  by  for  the  moment  the 
question  of  the  exact  limit  of  the  realm  of 
England  beyond  low-water  mark.  I  am  of 
opinion  that  it  does  go  beyond  low-water 
mark  ;  and  if  it  does,  no  limit  has  ever  been 
suggested  which  could  exclude  from  the 
realm  the  place  where  the  offence  was  com- 
mitted. But  for  the  difference  of  opinion 
upon  the  Bench,  and  for  the  great  deference 
which  is  due  to  those  who  differ  from  me,  I 
should  have  said  it  was  impossible  to  hold 
that  England  ended  with  low-water  mark. 
I  do  not  of  course  forget  that  it  is  freely 
admitted  to  be  within  the  competency  of 
Parliament  to  extend  the  realm  how  far  it 
pleases  to  extend  it  by  enactments,  at  least 
so  as  to  bind  the  tribunals  of  the  country  ; 
and  I  admit  equally  freely  that  no  statute 
has  in  plain  terms,  or  by  definite  limits,  so 
extended  it.  But,  in  my  judgment,  no  Act 
of  Parliament  was  required.  The  proposition 
contended  for,  as  I  understand,  is  that  for 
any  act  of  violence  committed  by  a  foreigner 
upon  an  English  subject  within  a  few  feet  of 
low- water  mark,  unless  it  happens  on  board 
a  British  ship,  the  foraigner  cannot  be 
tried,  and  is  dispunishable.  As  I  understand 
the  proposition  it  follows  further,  that  even 


if  the  English  subject  be  an  officer  of  the 
Crown,  and  the  violence  is  committed  by  the 
foreigner  in  resisting  the  English  officer  in 
the  execution  of  duties  which  the  penal  or 
police  laws  of  the  country  compel  him  to 
perform,  laws  to  which  it  is  admitted  this 
country  has  for  a  series  of  years  subjected 
her  coast  waters,  still  the  consequence  is  the 
same,  and  the  act  of  resistance,  though  re- 
sulting in  the  death  of  the,  officer,  unless  it 
takes  place  on  board  a  British  ship,  cannot 
be  made  the  subject  of  any  criminal  pro- 
ceeding in  any  Court  of  the  country  where 
the  officer  has  been  outraged.  This  it  ia 
said  has  always  been  the  law,  and  is  the 
law  now.  The  argument  ab  inconvefnitiUi  is 
perhaps  not  one  which  sound  logic  recognises; 
and  a  startling  conclusion  does  not  always 
shew  that  the  premises  from  which  it  follows 
are  untenable.  But  the  inconvenience  here 
is  so  grave,  and  the  conclusion  so  startling, 
as  to  make  it  reasonable,  I  think,  to  say  that 
the  burden  of  proof  lies  heavy  upon  those 
who  disregard  the  inconvenience,  and  main- 
tain the  conclusion. 

Now  my  brothers  Brett  and  Lindley  have 
shewn  that  by  a  consensus  of  writers,  with- 
out one  single  authority  to  the  contrary, 
some  portion  of  the  coast  waters  of  a  country 
is  considered  for  some  purposes  to  belong  to 
the  country  the  coasts  of  which  they  wash. 
I  concur  in  thinking  that  the  discrepancies 
to  be  found  in  these  writers  as  to  the  precise 
extent  of  the  coast  waters  which  belong  to  a 
country  (discrepancies  after  all  not  serious 
since  the  time  at  least  of  Grotius)  are  not 
material  in  this  question  ;  because  they  all 
agree  in  the  principle  that  the  waters  to 
some  point  beyond  low-water  mark,  belong  to 
the  respective  countries,  on  grounds  of  sense 
if  not  of  necessity,  belong  to  them  as 
territory  of  sovereignty,  in  property  ex- 
clusively, so  that  the  authority  of  France,  or 
Spain,  or  Holland,  or  England,  is  the  only 
authority  recognised  over  the  coast  waters 
which  adjoin  these  countries.  This  is  estab- 
lished as  solidly  by  the  very  nature  of  the 
case  as  any  proposition  of  international  law 
can  be.  Strictly  speaking,  international  law 
is  an  inexact  expression,  and  it  is  apt  to 
mislead  if  its  inexactness  is  not  kept  in 
mind.  Law  implies  a  law  given,  and  a 
tribunal  capable  of  enforcing  it  and  coercing 
its  transgressors.  But  there  is  no  common 
law  given  to  sovereign  states ;  and  no 
tribunal  has  the  power  to  bind  them  by 
degrees  or  coerce  them  if  they  transgress. 
The  law  of  nations  is  that  collection  of  usages 
which  the  civilized  states  have  agreed  to 
observe  in  their  dealings  with  one  another. 
What  these  usages  are,  whether  a  particular 
one  has  or  has  not  been  agreed  to,  must  b# 


Vol.  46.] 

Th€  Queen  ▼.  Ko/n—'ITie  Franoonia,  C.C.R. 

matter  of  evidence.  Treaties  and  acts  of 
state  are  not  evidence  of  the  agreement  of 
nations,  and  do  not  in  this  country  at  least 
so  bind  the  tribunals.  Neither,  certainly, 
does  a  consensus  of  jurists  ;  but  it  is  evidence 
of  the  agreement  of  nations  on  international 
points  ;  and  on  such  points,  when  they  arise, 
the  English  Courts  give  effect,  as  part  of 
Knglish  law,  to  sudi  agreement. 

Regarding  jurists,  then,  in  the  light  of 
witnesses,  it  is  their  competency  rather  than 
their  ability  which  most  concerns  us  ;  we  find 
a  number  of  men  of  education  of  many 
different  nations,  most  of  them  quite  un- 
interested in  maintaining  any  particular 
thesis  as  to  the  matter  now  in  question, 
agreeing  generally  for  nearly  three  centuries 
in  the  proposition  that  the  territory  of  a 
maritime  country  extends  beyond  low-water 
mark.  I  can  hardly  myself  conceive  stronger 
evidence  to  shew  that,  as  far  as  it  depends 
on  the  agreement  of  nations,  the  territory  of 
maritime  countries  does  not  so  extend.  For 
myself  I  must  add  that,  besides  their  com- 
petency, I  have  the  greatest  respect  and 
admiration  for  the  character  and  abilities  of 
such  of  these  writers  as  I  am  personally 
familiar  with.  It  is  not  difficult  in  the  works 
of  a  voluminous  writer,  or  indeed  of  any 
writer,  nay,  even  in  the  reported  judgments 
of  great  Judges,  to  find  statements  ex- 
aggerated or  untenable,  beliefs  which  lapse 
of  time  has  shewn  to  be  unwise,  prejudices 
which  most  always  have  been  foolish.  But 
then  they  do  not  detract  from  the  just 
anthority  of  distinguished  men,  and,  if  the 
matter  were  to  be  determined  for  the  first 
time,  I  should  not  hesitate  to  hold  that 
civilxsed  nations  had  agreed  to  this  pro- 
longation of  the  territory  of  maritime  states, 
upon  the  authority  of  the  writers  who  have 
been  cited  in  this  aigimient  as  laying  down 
the  affirmative  of  this  proposition. 

But  it  is  not  now  to  be  done  for  the  first 
time.  For  from  the  two  jud^ents  to  which 
I  have  already  had  occasion  to  refer  it 
sufficiently  appears  that  a  number  of  English 
Judges,  of  the  veiy  highest  authority,  have 
themselves  accepted  and  acted  upon  the 
authority  of  these  jurists.  Lord  Talbot, 
liord  Hardwicke,  Lord  Mansfield,  Lord 
StoweU,  and  Dr.  Lushington,  form  altogether 
a  body  of  Judges  sufficient  to  support  the 
authority  of  writers  upon  whom  they  relied. 

Furthermore,  it  has  been  shewn  that 
English  Judges  have  held  repeatedly  that 
these  coast  waters  are  portions  of  the  realm. 
It  ia  true  that  this  particular  point  does  not 
seem  ever  distinctly  to  have  arisen. 

But  Lord  Coke,  Lord  Stowell,  Dr.  Lush- 
ington, Lord  Hatherley,  L.C. ,  Erie,  C.J. ,  and 
I/ord  Wensleydale  (and  the  catalogue  might 
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be  largely  extended)  have  all,  not  hastily, 
but  in  writing,  in  prepared  and  deliberate 
judgments,  as  part  of  the  reasoning  necessary 
to  support  their  conclusions,  used  language 
some  of  them  repeatedly,  which  I  am  unable 
to  construe,  except  as  asserting,  on  the  part 
of  these  eminent  persons,  that  the  realm  of 
England,  the  territory  of  England,  the  pro- 
perty of  the  States  and  Crown  of  England 
over  the  water  and  the  land  beneath  it,  ex- 
tends at  least  so  far  beyond  the  line  of  low- 
water  on  the  English  coast  as  to  include  the 
place  where  the  offence  was  committed.  I 
should  only  waste  time  if  I  were  to  go 
through  again  the  cases  which  my  learned 
brothers  have  so  fully  and  so  accurately 
examined.  It  is,  I  presume,  competent  for 
the  Court  to  overrule  those  cases  ;  but  at 
least  it  must  be  admitted  that  they  decide  as 
much  as  this.  It  Lb,  perhaps,  referring  to 
weaker  authorities  in  order  to  support 
stronger  ones ;  but  I  will  add  that  the 
Engl£h  and  American  text  writers,  and  two 
at  least  of  the  most  eminent  American 
Judges,  Marshall  and  Story,  have  held  the 
same  thing. 

Further — at  least  in  one  remarkable  in- 
stance— the  British  Parliament  has  declared 
and  enacted  this  to  be  the  law.  In  the  pre- 
sent reign  two  questions  arose  between  Her 
Majesty  and  the  Prince  of  Wales  as  to  the 
proper^  in  minerals  below  high- water  mark 
around  the  coast  of  Cornwall.  The  first 
question  was  as  to  the  property  in  minerals 
between  high  and  low-water  mark  around 
the  coasts  of  that  county  ;  and  as  to  the  pro- 
perty in  minerals  below  low-water  mark  won 
by  an  extension  of  workings  begun  above 
low-water  mark.  This  was  referred  by  Lord 
Chancellor  Cranworth  on  the  part  of  Her 
Majesty,  and  by  Lord  Kingsdown,  the  then 
Chancellor  of  the  Duchy,  on  the  part  of  the 
Prince  of  Wales,  to  the  arbitration  of  Sir 
John  Patteson.  His  decision  led  to  the 
passing  of  an  Act  of  Parliament,  and  a  fur- 
ther question  as  to  the  minerals  below  low- 
water  mark  was  referred  by  Lord  Selbome, 
then  Sir  Roundell  Palmer,  the  Queen's  At- 
torney-General, and  Sir  William  Alexander, 
the  Attorney-General  to  the  Prince  of  Wales, 
to  the  arbitration  of  Sir  John  Coleridge.  All 
the  proceedings  in  both  references  were  in 
writing ;  and  by  the  kindness  of  Viscount 
Portman,  the  present  Lord  Warden  of  the 
Stannaries,  I  have  been  pi^ented  with  copies 
of  the  whole  of  them.  As  might  be  expected 
from  the  known  characters  of  the  persons 
who  drew  and  settled  all  the  statements  in 
both  cases,  the  greatest  learning  and  ability 
were  displayed  in  them ;  most  of  the  authori- 
ties cited  before  us  are  cited  in  the  arguments 
on  behalf  of  the  Crown  and  the  I^inoe  of 
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Wales,  and  some  others  of  considerable  im- 
portance not  cited  to  us  are  cited  there.  The 
whole  argument  on  the  part  of  the  Crown 
was  founded  on  the  proposition  that  the 
fundiis  maris  below  low-water  mark,  and 
therefore  beyond  the  limits  of  the  county  of 
Cornwall,  belonged  in  property  to  the  Crown. 
The  Prince  was  in  possession  of  the  disputed 
mines ;  he  had  worked  them  from  land  un- 
doubtedly his  own  ;  and,  therefore,  unless 
the  Crown  had  a  right  of  property  in  the 
bed  of  the  sea  not  as  first  occupier — for  the 
Prince  was  first  occupier,  and  was  in  occupa- 
tion—the Crown  must  have  failed.  The  ar- 
gument on  behalf  of  the  Duchy  was  twofold  : 
first,  that  all  which  adjoined,  and  was  con- 
nected with  the  county  of  Cornwall,  passed 
to  the  Duke  of  Cornwall  under  the  terms  of 
the  original  grant  to  them  at  the  time  of  tile 
creation  of  the  Duchy  ;  and,  therefore,  that 
even  if  the  bed  of  the  sea  elsewhere  belonged 
to  the  Crown,  it  had  passed  from  the  Crown 
to  the  Duke  on  the  seas  adjacent  to  Cornwall ; 
secondly,  that  the  bed  of  the  sea  did  not  be- 
long to  the  Crown,  and  that  the  Prince  was 
entitled,  as  first  occupier,  to  the  mines  there- 
under. I  pass  by,  as  not  relevant  to  the 
present  enquiry,  the  argument  as  to  the  pro- 
perty on  the  soil  between  high  and  low- water, 
and  I  omit  Sir  John  Patteson's  decision  on 
that  point  in  favour  of  the  Duchy  as  not  ma- 
terial On  the  second  point  he  has  expressed 
himself  : — 

*^  I  am  of  opinion,  and  so  decide,  that  the 
right  to  the  minerab  below  low- water  mark 
remains  and  is  vested  in  the  Crown,  although 
those  minerals  may  be  won  by  workings 
commenced  above  low-water  mark  and  ex- 
tended below  it.'' 

And  he  recommended  the  passing  of  an 
Act  of  Parliament  to  give  practical  effect  to 
his  decision,  so  far  as  it  was  in  favour  of  the 
Crown. 

The  Act  of  Parliament  accordingly  was 
passed,  the  21  &  22  Vict.  c.  109,  a  public 
Act.  By  B.  2  it  is  declared  and  enacted  as 
follows : — 

"  All  mines  and  minerals  lying  below  low- 
water  mark  under  the  open  sea  adjacent  to 
but  not  being  part  of  the  county  of  Corn- 
wall are,  as  between  the  Queen's  Majesty  in 
right  of  her  Crown  on  the  one  hand,  and  his 
Royal  Highness  Albert  Edward  Prince  of 
Wales  and  Duke  of  Cornwall,  in  right  of  his 
Duchy  of  Comwal^n  the  other  hand,  vested 
in  Her  Majesty  the  Queen  in  right  of  her 
Crown  as  part  of  the  soil  and  territorial  pos- 
sessions of  the  Crown." 

A  subsequent  question  waj»  raised  as  to 
minerals  in  the  beds  of  estuaries  below  low- 
water  mark,  but  so  to  speak  iiUra  fauces  cor- 
nubrse  ;  and  this  question,  which  arose  after 


the  death  of  Sir  John  Patteson,  was  referred 
for  decision  to  Sir  John  Coleridge.  This  de- 
cision was  substantially  in  favour  of  the 
Prince,  and  the  arguments  in  the  former 
case  were  repeated  before  him  ;  but  as  he  had 
to  decide  the  matter  after  the  passing  of  the 
Act  of  Parliament,  and,  therefore,  upon  the 
construction  to  be  placed  upon  its  clauses,  it 
is  not  material  to  refer  in  detail  to  the  words 
of  his  judgment  and  award. 

It  is  true,  that  the  particular  question  be- 
tween Her  Majesty  and  the  Prince  of  Wales, 
which  arose  in  respect  of  the  bed  of  the  sea 
adjacent  to  the  county  of  Cornwall,  could 
not,  as  far  as  I  know,  arise  in  respect  of  the 
bed  of  the  sea  adjacent  to  any  other  country. 
But  it  might  well  arise  between  Her  Majesty 
and  private  persons  all  round  the  Britisli  Is- 
land. The  sovereign  stands  in  no  more  pecu- 
liar relation  to  Cornwall  than   she  does  to 
Kent.  There  is  no  reason,  legal  or  otherwise, 
as  far  as  I  am  aware,  why  the  bed  of  the  sea 
''  adjacent  to  but  not  part  of  the  county  of 
Cornwall"  should  be,  and  why  the  bed  of 
the  sea  adjacent  to,  but  not  part  of  the  county 
of  Kent,  where  this  offence  was  committed^ 
should  not  be,  *'  part  of  the  soil  and  terri- 
torial possession  of  the  Crown."  In  the  words 
of  the  Act  of  Parliament,  Parliament  did  not 
apply  to  a  particular  case,  to  settle  a  ques- 
tion between  the  two  highest  persons  in  the 
State,  that  which  is  and  has  been  the  law  of 
this  country.     We  have  therefore  it  seems 
the  express  and  definite  authority  of  Parlia- 
ment for  the  proposition  that  the  realm  does 
not  end  with  low-water  mark,  but  that  the 
open  sea  and  the  bed  of  it  are  part  of  the 
realm  and  of  the  territory  of  the  sovereign.  If 
BO,  it  follows  that  British  law  is  supreme  over 
it,  and  that  the  law  must  be  administered  by 
some  tribunal,  and  cannot,  for  the  reasons  as- 
signed by  my  brother  Brett,  be  administered 
by  the  Judges  of  oyer  and  temUtier ;  it  can  be« 
and  always  could  be,  by  the  Admiralty,  and 
if   by  the  Admiralty,  then  by  the  Central 
Criminal  Court. 

I  do  not  feel  much  pressed  by  the  un- 
doubted fact  that  no  record  can  be  found  of 
the  exercise  of  this  particular  authority. 
Cases  of  collision  are  not  often  the  subject  of 
criminal  enquiry,  they  do  not  often  happen 
within  local  limits  even  to  raise  this  particular 
t^uestion  ;  if  they  were  cases  of  wanton  vio- 
lence they  would  in  former  days,  I  conceive, 
have  been  very  summarily  disposed  of.  Some- 
times, no  doubt,  the  fact  that  a  jurisdiction 
has  never  been  exercised  is  a  strong  argu- 
ment against  the  existence  of  the  jurisdiction  ; 
but  the  force  of  this  argument  varies  with 
circumstances,  though  undoubtedly  it  is  a 
matter  to  be  considered  ;  it  does  not,  I  think, 
in  this  case  outweigh  the  ai'guments  which 
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establiah  the  existence.  On  the  whole,  there- 
fore, I  am  of  opinion  on  the  first  point  that 
the  conviction  is  right. 

I  am  of  the  same  opinion,  though  with 
some  doubt,  upon  the  second,  i.e.,  that  the 
offence  was  committed  on  boud  an  English 
ship.  If  this  had  been  murder  it  would,  as 
I  understand  the  Uw,  be  dear  that  the  of- 
fence was  so  committed.  I  need  cite  no  fur- 
ther authority  than  a  case  of  The  Queen  y. 
Armstrong,  decided  in  1875  by  my  lamented 
brother  Archibald. 

I  think  I  foUolr,  and  I  am  sure  I  feel 
the  weight  of,  the  reasoning  which  has 
brought  the  Lord  Chief  Justice  to  the  op- 
posite conclusion  on  this  point.  But  on 
the  whole,  though  not  without  some  hesi- 
tationy  I  concur  in  the  reasoning  of  my  brother 
Denman,  and  I  think  the  same  rule  should 
apply  in  manslaughter  which  applies  in  mur- 
der. And  on  the  second  point,  therefore,  I 
am  of  opinion  that  the  conviction  was  right 
and  should  be  affirmed. 

KxLLT,  C.B. — I  have  had  the  advantage 
of  considering  with  great  attention  the  judg- 
ment to  be  delivered  by  the  Lord  Chief 
Juatiee  of  England,  and  I  have  participated 
in  the  judgment  of  the  Judge  of  the  Ad- 
miralty Court,  Sir  Robert  Phillimore,  and 
which  may,  therefore,  be  taken  to  be 
Ids  judgment  and  my  own;  and  agreeing 
substantially  with  both,  it  is  unnecessary 
that  I  shoidd  say  more  than  to  observe  ex- 
pressly and  emphatically  that,  inasmuch  as 
it  cannot  be  disputed  that  the  high  seas,  that 
is  to  say,  all  ihe  whole  seas  of  the  world 
below  low  water  mark,  are  open  to  the  whole 
world,  and  that  the  ships  of  every  nation  are 
free  to  navigate  them,  I  hold  that  no  one 
nation  has  the  right  to  exercise  criminal 
jurisdiction  over  ue  ships  of  other  nations, 
or  the  subjects  of  other  nations  within  such 
ships  navigating  the  high  seas,  that  Ib  passing 
through  the  high  seas  (without  castmg  an- 
chors or  stopping)  between  one  foreign  port 
and  another,  unless  by  treaty  or  express 
sgreement,  or  unless  by  some  uniform, 
general  and  long-continued  usage,  evidenced 
by  the  actual  exercise  of  such  jurisdiction 
aoquiesoed  in  by  the  nation  or  nations  affected 
by  it,  whereas  not  one  single  instance  of  the 
exercise  of  such  a  jurisdiction  is  to  be  found 
in  the  history  of  the  world  from  the  be- 
ginning of  time;  and  it  appears  to  me  indis- 
putable that  no  authorities  of  any  number 
of  writers  upon  international  law,  even  if 
they  were  (which  they  are  not)  express  and 
uniform  to  the  same  effect,  can  take  away  or 
impose  conditions  upon  the  right  to  the  free 
navigation  of  the  high  seas  by  all  the  nations 
of  the  world,  or  bring  the  people  of  all 
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nations  within  the  cniminal  jurisdiction  of 
England  without  their  assent. 

The  limited  jurisdiction  exercised  within 
three  miles,  or  some  other  space  or  distance, 
for  some  purposes  has  been  established  and 
sanctioned  by  a  long-continued  actual  exercise 
of  it  by  the  one  nation,  acquiesced  in  by  all 
others  against  or  in  respect  of  whom  it  has 
been  claimed.  But  the  right  to  seize  and 
try  in  England  for  an  offence  committed  on 
the  high  seas  by  a  foreign  commander  of  a 
foreign  vessel  on  a  foreign  voyage,  can,  in 
my  opinion,  no  more  exist  than  the  riffht  to 
seize  and  try  in  England  any  f  oreigner Tor  an 
act  done  in  his  own  country,  a  foreign  terri- 
tory, which  act  may  happen  to  constitute  a 
crinunal  offence  by  the  law  of  England. 

CooKBURN,  C.J.  —The  defendant  has  been 
convicted  of  the  offence  of  manslaughter  on 
the  high  seas,  on  a  trial  had  at  the  Central 
Criminal  Court,  under  the  statute  4  &  6 
Will.  4.  c.  36.  s.  22,  which  empowers  the 
Judges  sitting  there  to  hear  and  determine 
offences  ''committed  on  the  high  seas  and 
other  places  within  the  jurisdiction  of  the 
Admiralty  of  England."  The  facts  were  ad- 
mittedly such  as  to  warrant  the  conviction, 
if  there  was  jurisdiction  to  try  the  defendant 
as  amenable  to  English  law.  Being  in  com- 
mand of  a  steamship,  the  Franconia,  and 
having  occasion  to  pass  the  StrcUhdyde,  a 
British  ship,  the  defendant  brought  his  ship 
unnecessarily  close  to  the  latter,  and  then, 
by  negligence  in  steering,  ran  into  the  Strath- 
dyde,  and  broke  a  hole  in  her,  in  consequence 
of  which  she  filled  with  water  and  sank,  when 
the  deceased,  whose  death  the  accused  is 
charged  with  having  occasioned,  being  on 
board  the  Strathdyde,  was  drowned. 

That  the  negligence  of  which  the  accused 
was  thus  guilty,  having  restdted  in  the  death 
of  the  deceased,  amounts  according  to 
English  law  to  manslaughter  can  admit  of 
no  doubt.  The  question  is,  whether  the 
accused  is  amenable  to  our  law,  and  whether 
there  was  jurisdiction  to  try  him  ? 
>  The  legality  of  the  conviction  is  contested, 
on  the  ground  that  the  accused  is  a  foreigner ; 
that  the  Franconia,  the  ship  he  commJanded, 
was  a  foreign  vessel,  sailing  from  a  foreign 
port,  bound  on  a  foreign  voyage ;  that  the 
alleged  offence  was  committed  on  the  high 
seas.  Under  these  circumstances,  it  is  con- 
tended that  the  accused,  though  he  may  be 
amenable  to  the  law  of  his  own  country,  is 
not  capable  of  being  tried  and  punished  by 
the  law  of  England. 

The  facts  on  which  this  defence  is  based 
are  not  capable  of  being  disputed ;  but  a  two- 
fold answer  is  given  on  the  part  of  the  prose- 
cution : — ^first^  that,  althou^  the  occurrence 
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on  which  the  charge  is  founded  took  phice  on 
the  high  seas — ^in  this  sense  that  the  place  in 
which  it  happened  was  not  within  the  body 
of  a  county—  it  occurred  within  three  miles 
of  the  English  coast;  that,  by  the  law  of 
nations,  the  sea,  for  a  space  of  three  miles 
from  the  coast,  is  part  of  the  territory  of  the 
country  to  which  the  coast  belongs;  that, 
consequently,  the  Franconia,  at  the  time  the 
offence  was  committed,  was  in  English 
waters,  and  those  on  board  were  therefore 
subject  to  English  law.  Second,  that,  al- 
though the  negligence  of  which  the  accused 
was  guilty  occurred  on  board  a  foreign  vessel, 
the  death  occasioned  by  such  negligence  took 
place  on  board  a  British  vessel ;  and  that,  as 
a  British  vessel  is  in  point  of  law  to  be  con- 
sidered British  territory,  the  offence,  having 
been  consummated  by  the  death  of  the  de- 
ceased in  a  British  ship,  must  be  considered 
as  having  been  committed  on  British  terri- 
tory. 

I  reserve  for  future  consideration  the  argu- 
ments thus  advanced  on  the  part  of  the 
Crown,  and  proceed,  in  the  first  instance,  to 
consider  the  general  question — how  far,  in- 
dependently of  them,  the  accused,  having 
been  at  the  time  the  offence  was  committed 
a  foreign  subject,  in  a  foreign  ship,  on  a 
foreign  voyage,  on  the  high  seas,  is  amenable 
to  the  law  of  England. 

Now,  no  proposition  of  law  can  be  more 
incontestable  or  more  universally  admitted 
than  that,  according  to  the  general  law  of 
nations,  a  foreigner  cannot  be  held  criminally 
responsible  to  the  law  of  a  nation  not  his 
own,  for  acts  done  beyond  the  limits  of  its 
territory.  ''Leges  cujusque  imperii,"  says 
Huber,  de  C<yiiflictu  legum,  citing  Dig.  de 
jurisdictione,  I.  ult.,  *'vim  habent  intra 
terminos  ejusdem  reipublicsB,  omnesque  ei 
subjectos  obligant,  nee  ultra."  '^  Extra 
territorium  jus  dicenti  impune  non  paretur,^' 
is  an  old  and  well-established  maxim.  ''  No 
sovereignty,"  says  Story  {Conflict  of  Laws, 
sec.  539),  can  extend  its  process  beyond  its 
own  territorial  limits,  to  subject  either  per- 
sons or  property  to  its  judicial  decisions. 
Every  exercise  of  authority  of  this  sort 
beyond  this  limit  is  a  mere  nullity,  and  in- 
capable of  binding  such  persons  or  property 
in  any  other  tribunals."  **The  power  of 
this  country,"  says  Dr.  Lushington,  in  the 
case  of  The  Zollverein  (39),  ' '  is  to  legislate 
for  its  subjects  all  the  world  over,  and  as  to 
foreigners  within  its  jurisdiction,  but  no  fur- 
ther? 

This  rule  must,  however,  be  taken  subject 
to  this  qualification,  namely,  that  if  the 
legislature  of  a  particular  country  should 

(39)  1  Swabey,  Adm.  Rep.  96. 


think  fit  by  express  enactment  to  render 
foreigners  subject  to  its  law,  with  reference 
to  offences  committed  within  the  limits  of  its 
territory,  it  would  be  incumbent  on  the 
courts  of  such  country  to  give  effect  to  such 
enactment,  leaving  it  to  the  State  to  settle 
the  question  of  international  law  with  the 
Governments  of  other  nations.  The  question 
of  express  legislation  will  be  dealt  with  here- 
after. For  the  present  I  am  dealing  with 
the  subject  with  reference  to  the  general  law 
alone. 

To  the  general  rule  to  which  I  have  re- 
ferred there  is  one  exception — ^that  of  a 
foreigner  on  board  the  ship  of  another 
nation.  But  the  exception  is  apparent  rather 
than  real ;  for,  by  the  received  law  of  every 
nation,  a  ship  when  on  the  high  seas,  carries 
its  nationality  and  the  law  of  its  own  nation 
with  it,  and  in  this  respect  has  been  likened 
to  a  floating  portion  of  the  national  territory. 
All  on  boai^,  therefore,  whether  subjects  or 
foreigners,  are  bound  to  obey  the  law  of  the 
country  to  which  the  ship  belongs  as  though 
they  were  actually  on  its  territory  on  land, 
and  are  liable  to  the  penalties  of  that  law  for 
any  offence  committed  against  it. 

But  they  are  liable  to  that  law  alone.  On 
board  a  foreign  ship  on  the  high  seas,  the 
foreigner  is  liable  to  the  law  of  the  foreign 
ship  only.  It  is  only  when  a  foreign  ship 
comes  into  the  ports  or  waters  of  another 
state,  that  the  ship  and  those  on  board 
become  subject  to  the  local  law.  These  are 
the  established  rules  of  the  law  of  nations. 
They  have  been  adopted  into  our  own  muni- 
cipal law,  and  must  be  taken  to  form  part 
of  it. 

According  to  the  general  law,  therefore,  a 
foreigner  who  is  not  residing  permanently  or 
temporarily  in  British  territory,  or  on  board 
a  British  ship,  cannot  be  held  responsible  for 
an  infraction  of  the  law  of  this  country. 
Unless,  therefore,  the  accused,  Keyn,  at  the 
time  the  offence  of  which  he  has  been  con- 
victed was  committed,  was  on  British  terri- 
tory, or  on  board  a  British  ship,  he  could  not 
be  properly  brought  to  trial  under  English 
law,  in  the  absence  of  express  legislation. 

Moreover,  while  the  accused  is  thus  on 
general  principles  exempt  from  being  subject 
to  our  criminal  law  in  respect  of  an  offence 
committed  on  a  foreign  ship  on  the  high  seas, 
if  we  proceed  to  look  at  the  matter  in  a  more 
technical  point  of  view,  with  reference  to 
jurisdiction,  equal  difBculties  will  be  found 
to  stand  in  the  way  of  the  prosecution. 

The  indictment  on  which  the  defendant 
has  been  convicted  alleges  the  offence  to  have 
been  committed  on  the  high  seas,  and  it  is 
admitted  that  the  place  at  which  it  occurred 
cannot  in  any  sense  be  said  to  have  been 


Vol.  46.] 

Tie  Queen  t.  K^it—The  Franconia,  CC.R, 

within  the  body  of  a  county.  The  case^ 
thervfoTB,  if  the  indictment  can  be  main- 
tained, mnst  necenarily  fall  within  what 
woold  formerly  have  been  the  jurisdiction  of 
the  Admiral — a  jurisdiction  now  transferred, 
bat  transferred  unaltered,  to  the  Common 
Lew  Courts.  It  becomes,  therefore,  neces- 
tsry  to  enquire  more  particularly  into  the 
character  and  extent  of  the  Admiralty  juris- 
diction. 

From  the  eariiest  period  of  our  legal  his- 
toty,  the  cognizance  of  offences  committed 
on  the  hig^  seas  had  been  left  to  the  juris- 
diction of  the  Admiral.  And  the  reason  is 
obvious.  By  the  old  common  law  of  England, 
eyery  offence  was  triable  in  the  county  only 
in  which  it  had  been  committed,  as  from  that 
county  alone  the  *'  pais,''  as  it  was  termed  — 
in  other  words,  the  jurors  by  whom  the  fact 
was  to  be  asoertained — coiild  come.  But 
only  so  much  of  the  land  of  the  outer  coast 
ss  was  uncovered  by  the  sea  was  held  to  be 
within  the  body  of  the  adjoining  county.  If 
sn  offence  was  committed  on  tiie  sea,  in  a 
bay,  gulf,  or  estuary,  inter  fmuxs  terra,  the 
common  law  could  deal  with  it,  because  the 
parts  of  the  sea  so  circumstanced  were  held 
to  be  within  the  body  of  the  adjacent  county 
or  counties ;  but,  along  the  coast,  on  the 
external  sea,  the  jurisdiction  of  the  common 
law  extended  no  further  than  to  low- water 
mark.  But,  as  from  the  time  when  ships 
began  to  navigate  the  sea,  offences  would  be 
committed  on  it,  which  required  to  be  re- 
prossed  and  punished,  while  the  common 
kw  jurisdiction  and  procedure  was  inapplio- 
able  to  such  offences,  as  not  having  been 
committed  within  the  boundary  of  any 
county,  the  authority  of  the  Crown  in  the 
sdmiuistration  of  justice  in  lespect  of  such 
crimes  was  left  to  the  Admiral,  as  exerouring 
the  authority  of  the  sovereign  upon  the  seas. 

Even  the  office  of  coroner  could  not,  for 
the  like  reason,  be  executed  by  the  coroner 
of  a  county  in  respect  of  matters  arising  on 
the  aea^  An  inquest  could  not  be  held  by 
one  of  these  officers  on  a  body  found  on  the 
sea.  Such  jurisdiction  could  only  be  exer- 
ciaed  by  a  coioner  appointed  by  the  Admiral. 

A  similar  difficulty  existed  as  to  wrongs 
done  on  the  sea,  and  in  respect  of  which  the 
party  wronged  was  entitled  to  redress  by  civil 
action,  till  the  anomalous  device  of  a  fic- 
titious venue,  within  the  jurisdiction  of  the 
Common  Law  Courts,  and  which  those  courts 
did  not  allow  to  be  disputed,  was  resorted 
to,  and  so  the  power  of  trying  such  actions 
wassasumed. 

It  is  tnie  that,  in  Hale's  Pletu  of  the 
Crown  (vol.  iL  p.  12),  it  is  stated  that,  prior 
to  the  36  Edw.  3,  theOourt  of  King's  Bench 

most  certainly  had,  usually,  cognizance  of 
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treasons  and  felonies  done  on  the  narrow 
seas,  though  out  of  the  boundaries  of  coun- 
ties, and  it  was  presented  and  tried  bv  men 
of  the  adjacent  counties;"  ''so  that,"  says 
the  writer,  ''  even  in  these  cases  of  felonies 
or  treasons  committed  on  the  narrow  seas, 
the  Eling's  Bench,  or  special  commissions  of 
oyer  and  terminer,  iecuiidum  legem  et  cmv- 
suetiidinem  re^i  anglia,  had  a  concurrent 

J'urisdiction  with  the  Court  of  Admiralty." 
n  proof  of  this  eight  cases  are  cited,  of 
which  one  had  occurred  in  the  time  of 
Edw.  1,  four  in  that  of  Edw.  2,  and  three 
in  that  of  Edw.  3. 

The  original  editor  of  Hale's  work  has 
given  us  in  a  note,  from  the  records,  the 
details  of  the  cases  referred  to  by  the  author, 
from  which  it  appears  that  of  these  eight 
cases,  ioTxr  were  in  the  nature  of  a  civil 
remedy,  and,  as  it  would  seem,  were  pro- 
perly within  the  jurisdiction  of  the  Court  of 
King's  Bench  ;  four  were  cases  of  piracy, 
which  may  have  been  dealt  with  on  the  prin- 
ciple that  piracy  is  triable  anywhere  and 
everywhere.  Moreover,  as  to  two  of  the 
latter  cases  it  is  doubtful  whether  the  offence 
was  not  committed  within  the  body  of  a 
county,  and  therefore  triable  at  common 
law. 

The  earliest  case,  in  the  34  Edw.  1,  was 
of  a  peculiar  character.  A  ship  of  certain 
merchants  of  Lincoln,  richly  laden,  had  been 
phmdered  by  subjects  of  the  Count  of 
Hainault,  in  Zealand,  for  which  satisfaction 
had  been  demanded  of  the  count  in  vain. 
Therefore  a  writ  was  directed,  at  the  suit  of 
the  merchants,  to  the  bailiffs  of  Lynn,  to 
seize  all  the  goods  of  the  merchants  of  Hain- 
ault, at  Lynn,  and  keep  them  till  the  Lincoln 
merchants  had  received  satisfaction,  or  till 
further  order.  The  bailiffs  returned  mdla 
bona  infra  bcUUoam  euam.  One  of  the  Lin- 
coln merchants  traversed  the  return,  alleging 
that  the  bailiffs  had  levied  3H.  I7«.  of  the 
Hainault  merchants,  but  had  re-delivered 
the  same  without  warrant,  which  appearing, 
the  baili£b  were  ordered  to  pay  that  amount, 
or  appear  coram  rege  in  odavis  irxnitatiey 
vbi4y\inqu/e,  dsc.  Subsequently,  the  Count  of 
Hainault,  by  his  messengers,  acknowledged 
in  the  English  Parliament  that  he  was  in- 
debted to  the  English  merchants  in  the  sum 
of  954L,  of  which  74^  was  allotted  to  Walter 
Le  Ken,  one  of  them ;  whereupon  a  writ  was 
directed  at  his  suit  to  the  sheriff  to  levy  that 
amount  of  certain  Hainault  merchants  at 
Yarmouth,  arrested  by  consent  of  the  said 
coimt,  and  to  brinff  the  money  into  Chancery, 
to  satisfy  the  said  Le  Ken ;  which  was  ac- 
cordingly done.  It  is  plain  that  all  this  was 
in  the  nature  of  a  civil  remedy,  and  as  the 
case,  not  having  happened  on  the  high  seas, 
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was  not  within  the  jurisdiction  of  the  Ad- 
miral, and  the  remedy  was  by  civil  process 
within  the  realm,  the  matter  appears  to  have 
been  rightly  within  the  jurisdiction  of  the 
King's  Bench. 

Another  case  was  a  civil  action  brought  by 
the  Mayor  and  Corporation  of  Grimsby, 
against  certain  persons,  for  loading  and  un< 
loading  their  ships  at  a  place  within  four 
leagues  of  Grimsby,  instead  of  bringing  them 
to  Grimsby,  whereby  the  Corporation  had 
lost  their  customs  and  dues.  This,  too,  was 
a  matter  of  which  the  Court  might  well  take 
cognizance.  In  a  third  instance,  precepts 
had  been  issued,  in  the  19  Edw.  2,  to  the 
sheriffs  of  several  counties,  to  attach  certain 
persons,  for  having,  during  a  truce  between 
the  king  and  the  Count  of  Flanders,  plun- 
dered, with  armed  force,  a  Flemish  ship,  in 
the  waters  of  Tyne,  and  for  having  taken 

§oods  to  the  value  of  2,000  marks,  and 
ivided  the  spoil  among  themselves.  Several 
persons  were  thereupon  arrested  by  the 
sheriff  of  Northumberland,  and  brought 
coramn  reaey  where  they  were  impleaded  by 
the  king  s  attorney  for  having  part  of  the 
goods.  ^*  Et  dicurU  quod  nihil  ceperwrUf  Sc., 
et  de  hoc  ponunt  se  super  patrianh."  Where- 
upon the  king's  attorney  joined  issue  with 
them,  and  the  Court  bailed  them  de  die  in 
diem  quousquCy  dkc.  It  is  plain  that  here  again 
we  have  ozily  a  proceeding  in  the  nature  of 
civil  process  to  satisfy  a  claim  for  compensa- 
tion in  damages  for  a  pecuniary  loss.  More- 
over, as  the  wrong  complained  of  had  oc- 
curred in  the  waters  of  Tyne,  it  must  have 
been  committed  inter  fcmces  terrXf  and  there- 
fore was  within  the  jurisdiction  of  the  com- 
mon law. 

In  the  26th  Edw.  3,  John  Solandere 
impleaded  several  persons  de  pUusito  irane- 
greesioniSf  per  hiUanif  for  entering  his  ship, 
super  costerum  maris  de  NortWUfMi,  in  Nor- 
folk, beating  and  wounding  him,  and  plun- 
dering the  ship,  which  they  then  left  in  a 
helples.s  condition,  by  reason  of  which  it  was 
lost ;  and  he  recovered  360  marks  against 
them  for  the  damages  sustained  thereby. 
Here,  again,  from  the  nature  of  the  suit  and 
the  recovery  of  damages,  it  is  plain  that  this, 
too,  was  in  the  nature  of  a  civil  proceeding. 
I  have  not  succeeded  in  making  out  what 
place  is  mennt  by  *'  Northlenn.*'  But  as  it 
is  stated  to  have  been  on  the  coast,  the 
wrongs  complained  of  may  have  occurred 
inter /aiice«  terras. 

Of  the  remaining  four  cases,  two  were 
clearly  cases  of  piracy,  which  may  have  been 
deemed  common  ground.  But  in  neither  of 
these  cases  does  the  proceeding  appear  to 
have  originated  in  the  Court  of  King's 
Bench.     In    one  of  them,  in  18  Edw.  2, 


several  persons  had  been  indicted  for  piracy 
before  the  Admiral,  and  the  indictment 
having  been  returned  into  Chancery,  a  writ 
had  been  issued  to  the  Sheriff  of  Gloucester- 
shire to  attach  the  said  persons,  and,  audita 
qwreUij  to  do  justice  to  the  merahants  whose 
goods  had  been  plundered,  detaining,  never- 
theless, the  offenders  in  prison  till  delivered 
in  course  of  law.  The  idieriff  neglecting  to 
execute  the  writ,  the  matter  was  brought,  it 
does  not  appear  how,  into  the  Bang's  Bench. 
''  Processus  totius  negotii  prtedicti,"  says  the 
record,  "was  brought  coram  rege;"  after 
which  it  appearing  that  the  offenders  had 
been  indicted  at  common  law  as  well  as 
before  the  Admiral,  a  capias  issued  to  the 
sheriff  to  bring  them  coram  rege  ubicwnque, 
&c.,  to  answer  for  the  said  crime.  The  state- 
ment of  the  case  is  very  confused,  nor  does 
it  appear  what  further  became  of  it. 

In  another  case,  which  occurred  in  the 
26  Edw.  3,  an  indictment  for  piracy  had 
been  foimd,  "  coram  vice  comite  et  custodi- 
bus  pads  in  oomitatu  Lina  ; "  and  the  indict- 
ment having  been  removed  into  the  King's 
Bench,  ad  respondendum,  it  appeared  that 
the  defendants  had  been  already  tried  in  the 
county  of  Lincoln,  and  acquitted.  Judgment 
was  therefore  given  "  ut  eant  quieti." 

In  the  two  remaining  cases,  it  is  by  no 
means  clear  that  the  offence  was  not  com- 
mitted within  the  body  of  a  coimty.  In  the 
8  Edw.  2,  a  mandate  is  said  to  have  issued 
to  the  Constable  of  Dover  and  Warden  of  the 
Cinque  Ports,  to  take  into  custody  several 
persons  for  entering,  vi  et  armis,  a  ship  from 
Flanders,  laden  wi&  cloth,  bin^Ung  the  mer- 
chants, and  taking  the  doth;  and  to  have 
them  coram  rege,  ad  respondendum.  But  it 
is  not  said  that  the  offence  had  been  com- 
mitted on  the  high  seas.  It  may  have  taken 
place  inter /atioe«  ten-ss,  or  even  in  harbour. 

In  the  27  Edw.  3,  the  Coroner  of  London 
delivered  coram  rege,  ^'  quasdam  cognUiones 
coram  ipso  facias  by  several  persons  who  con- 
fessed that  they  had  feloniously  entered  a 
ship  near  Feversham,  thrown  the  men  in  it 
into  the  sea,  plundered  it,  and  then  sunk  it ; 
that  they  had  then  gone  from  Waxerin^, 
usque  ad  forUmgg  de  Tenet, — which  from 
another  part  of  the  case  appears  to  haTe 
been  an  old  form  of  Thanet — and  havin^^ 
feloniously  entered  another  ship  there, 
stripped  it  of  what  goods  were  on  board,  and 
kiUed  all  that  were  on  it  except  two  women, 
fomicaverunt  cum  iUis,  and  then  flung  them 
into  the  sea."  After  which  "  four  of  these 
criminals  being  brought  coram  rege,  and 
being  asked  what  they  had  to  say  why  judg- 
ment should  not  pass  against  them,  said 
nothing,  whereupon  they  were  condemned 
to   be  drawn   and   hanged."    Upon   what 
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gromid  this  offence  was  held  to  be  within 
the  jurisdiction  of  the  Court  of  King's 
Bench,  is  not  stated.  Possibly  the  pliu^e 
where  the  offence  was  committed  may  have 
been  conaidered  to  be  within  the  fauces  ierroj 
Ferersham  being  situated  on  a  navigable 
creek,  a  mile  from  the  sea ;  in  which  case  the 
Court  would  have  had  jurisdiction ;  murder, 
robbeiy  and  rape  not  being  less  within  the 
oommon  law,  because  committed  on  the  sea, 
if  occuning  within  the  body  of  a  county. 
But  the  grMiter  probability  is  that  the  offence 
was  treated  as  piracy.  Indeed,  that  this 
must  have  been  so  seems  dear  from  the  fact 
that  the  criminals  were  condemned  to  be 
drawii,  as  well  as  hanged,  this  having  been, 
at  that  time,  the  punishment  for  piracy,  as  a 
species  of  treason  in  levying  war  against  the 
king's  subjects  or  allies ;  as  appears  from  the 
case  mentioned  by  Lord  Coke,  in  which  cer- 
tsin  Normans  and  Englishmen  having  been 
engaged  in  common  piracy,  the  Normans, 
then  owing  no  allegiance  to  the  crown  of 
England,  were  simply  sentenced  to  be 
hanged,  as  guilty  of  piracy,  the  Englishmen 
to  be  drawn  and  hanged,  as  guilty  of  treason. 
For  murder,  robbery,  or  rape,  the  punish- 
ment was  hanging  only. 

At  all  events  it  appears  that  the  Court  of 
King's  Bench,  in  dealing  with  cases  occurring 
below  low  watermark,  and  therefore  dehors 
the  limits  of  any  county,  was  held  to  be  ex* 
ceeding  its  lawful  authority.  For  Lord  Hale 
informs  us  that  "this  jurisdiction  of  the 
oommon  law  courts  in  cases  of  felonies  and 
treasons,  and  other  crimes  committed  upon 
the  seas,  was  interrupted  by  a  special  onier 
of  the  king  and  his  council,  in  the  35  Edw.  3, 
and  by  a  supersedeas  issued  shortly  after ; " 
*'  since  whidi,"  says  Lord  Bale,  ''  I  have  not 
observed  that  the  King's  Bench  or  courts  of 
common  law  have  proceeded  criminally  in 
cases  of  crimes  of  this  nature  committed  on 
the  hi^  sea."  The  probability  is  that  the 
ezerdse  of  this  jurisdiction  was  deemed  to 
be  a  usurpation  of  authority,  which  it  was 
thought  necessary  to  restrain.  Certain  it  is 
that  from  that  time  to  this  no  such  jurisdic- 
tion has  ever  been  exercised  or  claimed  by 
tiie  courts  of  common  law.  There  cannot 
possibly  be  a  question  that,  in  respect  of  any 
offences  committed  on  the  sea,  out  of  the 
body  of  a  county,  the  jurisdiction  was  for- 
merly exclusively  in  the  Admiralty,  and  is  at 
the  present  time,  in  the  courts  to  which  the 
Admiralty  jurisdiction  has  been  transferred. 
Upon  this  all  authorities  on  criminal  law  are 
entirely  agreed. 

But  if  Edw.  3.  and  his  council  were 
careful  to  prevent  the  courts  of  common  law 
from  encroaching  on  the  province  of  the 
Adiuiraly  it  apj^ears  from   the   statute   of 
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Rich.  2 ,  that  they  were  equally  so  in  pre- 
venting any  usurpation  of  authority  by  the 
Admiral  on  the  domain  of  the  common  law. 

In  the  reign  of  the  latter  king  arose  the 
dispute  as  to  the  jurisdiction  of  the  Admiral, 
who,  not  content  with  the  authority  exer- 
cised in  the  previous  reign,  now  asserted  a 
claim  to  jurisdiction  in  respect  of  matters 
arising  not  only  on  the  sea,  but  in  the  inland 
tidal  waters  of  England,  as  also  in  respect  of 
matters  of  contract  though  made  on  the  land, 
if  at  all  connected  with  the  sea,  a  usurpation 
which  gave  rise  to  complaints  on  the  part  of 
the  commons,  the  procedure  in  the  Courts  of 
Admiralty  having  been  that  of  the  civil  law, 
which  appears  to  have  been  distasteful  to  the 

gK>ple.  Accordingly,  l^  the  statute  13 
ich.  2.  cap.  6,  it  is  provided,  '*  That  the 
Admirals  and  their  Deputies  shall  not  meddle 
from  henceforth  with  anything  done  within 
the  realm  of  England,  but  only  with  things 
done  upon  the  sea,  according  to  that  which 
hath  been  duly  used  in  the  time  of  the  noble 
King  Edward,  grandfather  of  King  Richard 
the  Second." 

Two  years  later  it  was  thought  necessary 
still  more  expressly  to  declare  the  limits  of 
the  Admiral's  jurisdiction.  Accordingly,  by 
statute  15  Rich.  2.  cap.  3,  it  was  enacted, 
'Hhat  the  Court  of  the  Admiral]  hath  no 
maimer  of  conusance,  power  nor  jurisdiction 
of  any  manner  of  contract,  plea,  or  querels, 
or  of  any  other  thing  done,  or  rising  within 
the  bodies  of  the  Counties,  either  by  land  or 
bv  water,  and  also  of  wrecks  of  the  sea ;  but 
ail  such  manner  of  contracts,  pleas  and 
querels,  and  all  other  things  rising  within 
the  bodies  of  the  Counties,  as  well  by  land 
as  by  water,  as  is  aforesaid,  and  also  wrecks 
of  the  sea,  shall  be  tried,  determined,  dis- 
cussed, and  remedied  by  the  laws  of  the  land, 
and  not  before,  nor  by  the  Admirall  or  his 
Lieutenant,  in  no  manner." 

At  the  same  time  it  was  deemed  expedient 
to  give  the  Admiral  concurrent  jurisdiction 
with  the  common  law,  in  respect  of  murder 
and  mayhem  committed  in  ships  at  the 
mouths  of  great  rivers.  The  statute  accord- 
ingly proceeds  :  *'  Neverthelesse  of  the  death 
of  a  man,  and  of  a  mayhem  done  in  great 
ships,  being  and  hovering  in  the  main  stream 
of  the  great  rivers,  only  beneath  the  points 
of  the  same  rivers,  and  in  no  other  place  of 
the  same  rivers,  the  Admiral  shall  have 
conusance." 

Upon  this  footing  the  law  has  remained 
ever  since.  Whatever  of  the  sea  lies  within 
the  body  of  a  coimty  is  within  the  jurisdic- 
tion of  the  common  law.  Whatever  does 
'  not,  belonged  formerly  to  that  of  the  Ad- 
miralty, and  now  belongs  to  the  Courts  to 
which  the  jurisdiction  of  the  AdmiitJ  has 
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been  transferred  by  statute;  while  in  the 
estuaries  or  mouths  of  great  rivers,  below 
tho  bridges,  in  tiie  matter  of  murder  and 
mayhem,  the  jurisdiction  is  concurrent.  On 
the  shore  of  the  outer  sea  the  body  of  the 
county  extends  so  far  as  the  land  is  un- 
covered by  water.  And  so  rigorous  has  been 
the  line  of  demarcation  between  the  two 
jurisdictions,  that,  as  regards  the  shore 
between  high  and  low  water  mark,  the  juris- 
diction has  been  divided  between  the  Ad- 
miralty and  the  common  law  according 
to  the  state  of  the  tide.  Such  was  the  law 
in  the  time  of  Lord  Coke  ;  an4  such  it  is 
still. 

We  mii3t,  therefore,  deal  with  this  case  as 
one  which  would  have  been  under  the  ancient 
jurisdiction  of  the  Admiral.  But  the  juris- 
diction of  the  Admiral,  though  Uurgely 
asserted  in  theory,  was  never,  so  far  as  I  am 
aware — except  in  the  case  of  piracy,  which, 
as  the  pirate  was  considered  the  communis 
hostia  of  mankind,  was  triable  anywhere — 
exercised,  or  attempted  to  be  exercised,  in 
respect  of  offences,  over  other  than  English 
ships.  No  instance  of  any  such  exercise,  or 
attempted  exercise,  after  every  possible 
search  has  been  made,  has  been  brought  to 
our  notice.  Nor,  for  the  reason  already 
given,  could  such  jurisdiction  be  so  exercised 
consistently  with  legal  principle.  And  though, 
by  the  25  Henry  8.  c.  15,  the  trial  of  offences 
previously  within  the  jurisdiction  of  the 
Admiral  was  transferred  to  comnussionere  to 
be  appointed  by  commission  from  the  king, 
under  which  the  trial  was  to  be  held  in  such 
county  as  the  commission  should  direct,  and, 
**  according  to  the  common  course  of  the  laws 
of  the  reidm,  used  for  such  offences  when 
done  upon  the  land  within  the  realm,''  it  is, 
I  think,  beyond  dispute,  that  all  that  was 
effected  by  this  statute  or  by  those  that  have 
succeeded  it,  as  regards  jurisdiction,  was  a 
transfer  of  the  criminal  jurisdiction  of  the 
Admiral  to  courts  proceeding  according  to 
the  ordinary  procedure  of  the  common  law 
— not  an  extension  of  it.  The  statute  created 
no  new  offence,  effected  no  extension  of  juris- 
diction. It  simply  transferred  the  jurisdic- 
tion of  the  Admiral,  such  as  it  was,  to  the 
common  law  coiu*tR,  to  be  exercised  according 
to  the  procedure  of  the  common  law.  As  to 
this  the  received  authorities  are,  as  I  shall 
have  occasion  more  fully  to  shew  hereafter, 
entirely  agreed.  The  Central  Criminal  Court 
Act,  4  &  5  Will.  4.  c  36,  which  gives  power 
to  try  *^  offences  committed  on  the  high  seas 
and  other  places,  within  the  jurisdiction  of  the 
Admiralty  of  Englandy"  has,  obviously, 
carried  the  matter  no  further.  If  the  Ad- 
miral had  not  jurisdiction  as  to  offences  com- 
mitted on  foreign  ships,  the  commissioners. 


to  whom  the  jnriadiction  was  transferred  faj 

the  statute,  must  be  equally  without  it. 

Any  doubt  which  could  possibly  exist  bb  to 
the  want  of  jurisdiction  of  the  Admizmi  in 
respect  of  offences  committed  on  the  hi^ 
seas  on  other  than  British  ships  is  conclu- 
sively disposed  of  by  the  decision  of  the 
Judges  in  the  cases  of  7%i  Queen  v.  Sana 
and  others  (40),  and  of  I^  Queenv.  Lewis  (41). 
I  fully  admit  that  these  cases  will  not  apply  to 
the  present  case  if  the  second  contention  on 
the  part  of  the  Crown  should  succeed,  and  the 
offence  should  be  held  to  have  been  com- 
mitted on  board  a  British  ship.  At  present, 
I  am  dealing  with  the  subject  on  the  aasump- 
tion  that  uiat  position,  to  which  I  shall 
advert  more  f uUy  hereafter,  cannot  prevalL 

In  The  Qtieen  v.  Serva{40)y  the  prisoners  had 
been  tried  for  murder  under  an  admiralty 
commission,  and  had  been  found  guilty.  The 
facts  were  shortly  these  : — A  Braalian  vessel, 
named  the  FeUddadSf  had  been  taken  by  Her 
Majesty's  ship.  Wasp,  off  the  coast  of  Africa, 
as  being  fitted  out  and  intended  for  the  slave 
trade.  A  prize  crew  having  been  put  on  board 
the  captured  ship,  under  the  command  of  a 
lieutenant,  the  latter  was  ordered  to  proceed 
in  chase  of  another  Brarilian  vessel,  the  Edio^ 
then  just  sighted  from  the  Wasp,  and  sup- 
posed to  be  carrying  slaves.  This  vessel 
having  been  overtaken  and  captured,  and 
being  found  to  contain  a  cargo  of  slaves, 
possession  of  her  was  taken,  and  a  midship- 
man, with  eight  men,  was  put  on  board.  The 
prisoner,  Serva,  who  had  been  the  captain  of 
the  Echoy  with  twelve  other  Brazilians,  rose 
upon  the  Englishmen,  and  succeeded  in  kil- 
ling them  alL  On  the  trial,  it  was  contended 
for  the  prisoners,  first,  that  certain  formali> 
ties  required  by  the  existing  treaties  for  the 
capture  of  vessels  engaged  in  the  slave  trade 
not  having  been  complied  with,  the  capture 
of  both  vessels  had  been  illegal ;  and  that, 
consequently,  the  detrition  of  Serva  and  hia 
associates  had  been  unlawful ;  for  which 
reason,  their  act  in  killing  those  who  were 
forcibly  detaining  them,  though  it  might  be 
manslaughter,  would  not  amount  to  murder. 
Secondly,  That  the  Echo^  having  been  ille- 
gally captured  and  taken  possession  of,  was 
not  thereby  converted  into  a  British  ship, 
but  retained  her  original  nationality ;  for 
which  reason,  as  the  jurisdiction  of  the  Ad- 
miralty was  confined  to  offences  committed 
on  board  British  ships,  there  was  an  absence 
of  jurisdiction  in  respect  of  the  offence  for 
which  the  accused  were  on  their  trial.  These 
points  having  been  reserved  by  the  Judge  on 
the  trial  for  the  consideration  of  the  Judges, 

(40)  I  Den.  C.C.  104. 

(41)  1  Dear.  &  B.  C.C.B.  182;  s.  c.  26  Law 
J.  Sep.  M.C.  104. 
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eleren  ont  of  thirteen  Judges,  before  whom 
the  cue  was  argued,  were  of  opinion  that  the 
ooBTiction  was  wrong,  on  the  ground  that  it 
had  not  been  shewn  that  the  possession  of 
the  Teasel  was  lawful,  without  which  there 
could  be  no  jurisdiction  in  a  British  court  to 
try  the  prisoners  for  an  offence  committed  on 
board  of  it.  The  two  dissentient  Judges, 
while  admitting  the  principle  that,  to  give 
jurisdiction  to  a  British  coiirt,  it  was  neces- 
sary that  the  crime  should  have  been  com- 
mitted on  board  a  British  ship,  differed  only 
in  this,  that  they  thought  thi^  the  ship  was 
at  the  time  in  the  lawful  possession  of  the 
Queen's  oflScras,  and  that,  consequently,  an 
act  committed  on  board  of  it  must  be  tiJcen 
to  have  been  committed  on  board  a  ship  of 
Her  Majesty.  On  the  general  principle  of 
law,  aa  to  jurisdiction,  the  Judges  were 
unanimous.  The  case  is,  therefore,  decisive 
on  the  point  that  by  the  law  of  England  an 
English  Court  of  justice  has  no  authority  to 
tiy  a  foreigner  accused  of  having  committed 
sn  offence  on  a  foreign  vessel  not  within 
British  waters. 

In  T%e  Qu£en  v.  Lewis  (41),  the  prisoner  was 
tried  for  manslaughter.  He  and  the  deceased 
were  foreigners,  and  the  injuries  of  which  the 
deceased  had  died  were  inflicted  on  board  a 
foreign  ship  on  the  high  seas,  but  the  death 
took  place  at  Liverpool .  The  prisoner  was 
convicted,  but,  on  a  case  reserved,  the  <x)n- 
viction  was  held  to  be  wrong.  It  was  sought 
to  be  upheld  under  9  Greo.  4.  c.  31.  s.  8, 
which  provides  that,  if  a  person  has  been 
feloniously  stricken  on  the  high  sea,  and  dies 
on  the  land,  the  offence  may  be  tried  in  the 
county  in  which  the  death  shall  happen. 
But  it  was  held  that  the  statute  could  not 
apply  to  foreigners  in  respect  of  acts  done 
out  of  British  territory. 

In  the  course  of  the  discussion,  Coleridge, 
C.J.,  says — ''  Before  coming  to  the  construc- 
tion of  the  statute  we  must  consider  whether 
we  have  any  right  to  legislate  here  for 
fcfleignerB  on  board  ships  upon  the  high  seas. 
How  can  we  say  whether  one  foreigner 
woundipg  another,  on  the  high  seas,  commits 
a  felony  I  Suppose  by  the  law  of  a  state  the 
murder  of  a  subject  was  not  a  capital  offence, 
should  we  have  power  to  say  that  when  com- 
mitted on  the  high  seas  by  a  foreigner,  we 
had  the  right  to  make  it  capital  i " 

And  Willes,  J.,  in  delivering  the  judgment 
of  the  Court,  said— '*  The  8th  section  of  9 
Geo.  4.  c  31,  was  obviously  intended  to  pre- 
vent a  defeat  of  justice  which,  without  it, 
might  have  arisen,  from  the  difficulty  of  trial, 
in  cases  of  homicide  where  the  death  occurs  in 
a  diflSeient  place  from  that  at  which  the  blow 
canaing  it  was  given,  and  that  section  ought 
not,  therefore^  to  be  construed  as  making  a 
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homicide  cognizable  in  the  Courts  of  this 
country  by  reason  only  of  the  death  occurring 
here,  unless  it  would  have  been  so  cognizable 
in  case  the  death  had  ensued  at  the  place 
where  the  blow  was  given,  which  the  homi- 
cide, in  this  particular  case,  would  have  been 
by  tiie  7th  section,  if  the  offender  had  been  a 
British  subject,  but  not  otherwise.  In  the 
present  case  the  injury  which  caused  the 
death  was  inflicted  by  one  foreigner  upon 
another  on  board  a  foreign  vessel  upon  the 
high  seas;  and,  consequently,  if  death 
had  then  and  there  foUowed,  no  offence  cog- 
nizable by  the  law  of  this  country  wotdd  have 
taken  place.  The  8th  section  of  9  Geo.  4. 
c.  31,  therefore,  is  inapplicable,  and,  unless 
it  be  applicable,  the  conviction  cannot  be 
sustained.  It  must,  therefore,  be  quashed^ 
and  the  prisoner  discharged." 

In  a  series  of  important  cases  in  the 
American  Courts,  the  decisions  have  pro- 
ceeded on  the  same  principle.  In  Palmer's 
case  (42),  and  in  the  cases  of  The  United  States 
V.  Howard  (4S)y  The  United  States  v.Klintoek 
(44),  The  United  States  v.  KessUr  (7),  and 
The  United  States  v.  Holmes,  refeired  to  in 
the  latter  case,  the  question  was,  whether  an 
Act  of  Congress,  enacting  that  ''  any  person 
committing  the  crime  of  robbery,  in  or  upon 
any  ship  or  vessel  on  the  high  seas,  should 
be  guilty  of  piracy,"  applied  to  robbeiy  com- 
mitted on  oliier  than  American  ships,  and  it 
was  uniformly  held  that  it  did  not,  even 
though  the  offence  had  been  committed  by 
an  American  citizen. 

In  the  last  of  these  cases  it  was  contended 
that  the  offence,  having  been  committed 
within  a  marine  league  of  the  American 
shore,  was  within  the  Act  of  Con^press ;  but 
Mr.  Justice  Hopkinson,  in  giving  judgment, 
says,  *^  I  am  not  of  this  opinion.  The  juris- 
diction of  this  Court  is  derived  wholly  from 
the  Acts  of  Congress  on  this  subject.  The 
description  of  the  place  to  which  or  over 
which  it  extends  is  the  high  seas.  If,  then, 
the  space  within  the  marine  league  is  not 
comprehended  within  this  description,  this 
Court  has  no  jurisdiction  over  it;  if  it  be 
comprehended,  as  it  certainly  is,  then  it  is  so 
because  it  is  a  part  of  the  high  seas,  in  all 
respects  and  to  all  purposes,  the  same  as  any 
other  part  of  the  high  seas.  Nothing  is  added 
to  the  jurisdiction  of  the  Courts  of  the  United 
States  by  reason  of  the  offence  having  been 
committed  within  this  distance  of  their  coast ; 
nothing  is  taken  from  it  by  reason  of  its 
having  been  committed  within  the  jurisdic- 


(42)  3  Wheaton's  Bep.  610. 

(43)  3  Wash.  C.C.R.  334. 

(44)  6  Wheaton*s  Bep.  144. 
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iional  limits  of  a  foreign  government,  within 
a  marine  league  of  the  shore,  if  done  on  the 
high  seas,  which  are  held  to  be  any  waters  on 
the  sea  coast,  without  the  boundaries  of  low- 
water  mark.  It  follows  from  these  prinmples 
that  if  this  Court  has  no  power  under  the  Act 
of  Congress  to  try  and  punish  this  offence 
committed  on  board  of  a  foreign  vessel  on 
the  ocean,  it  acquires  no  such  power,  because 
she  was  within  a  marine  league  of  our  coast 
when  the  offence  was  committed.  The  prin- 
ciple on  which  nations  claim  this  extension 
of  their  authority  and  jurisdictional  rights 
for  a  certain  distance  beyond  their  shores  is 
to  protect  their  safety,  peace  and  honour 
from  invasion,  disturbance  and  insult.  They 
will  not  have  their  strand  made  a  theatre  of 
violence  and  bloodshed*  by  contending  bel- 
ligerents. Some  distance  must  be  assumed. 
It  varies  by  different  jurists  &om  one  league 
to  thirty,  and  again  as  far  as  a  cannon  will 
carry  a  ball.  Such  limits  may  be  well  enough 
for  their  object,  but  would  be  extraordinaiy 
boundaries  of  the  judicial  power  and  juris- 
diction of  a  Court  of  law.  It  is  my  opinion 
that  whether  this  ofience  was  committed 
within  or  without  a  marine  league  from  the 
coast  of  the  United  States  is  of  no  importance 
to  the  question  of  the  jurisdiction  of  this 
Court  to  hear  and  detennine  it.'' 

These  decisions  are  conclusive  in  favour  of 
the  accused  in  the  present  case,  unless  the 
contention,  on  the  part  of  the  Crown,  either 
that  the  place  at  which  the  occurrence,  out 
of  which  the  present  enquiiy  has  arisen,  was, 
though  on  the  high  seas,  yet  within  British 
waters,  by  reason  of  its  having  been  within 
three  miles  of  the  English  shore,  or  that,  the 
death  of  the  deceased  having  occurred  in  a 
British  ship,  the  offence  must  be  taken  to 
have  been  there  committed,  so  as  in  either 
case  to  give  jurisdiction  to  the  Admiralty,  or 
the  Courts  substituted  for  it,  shaU  prevaiL 
These  questions  it  becomes,  therefore,  neces- 
sary carefully  to  consider. 

On  entering  on  the  first,  it  is  material  to 
have  a  clear  conception  of  what  the  matter  in 
controversy  is.  The  jurisdiction  of  the  Ad- 
miral, so  largely  asserted  in  theory  in  ancient 
times,  being  abandoned  as  untenable,  it  be- 
comes necessary  for  the  counsel  for  the 
Crown  to  have  recourse  to  a  doctrine  of  com- 
paratively modem  growth,  namely,  that  a 
belt  of  sea,  to  a  distance  of  three  miles  from 
the  coast,  though  so  far  a  portion  of  the  high 
seas  as  to  be  still  withm  the  jurisdiction 
of  the  Admiral,  is  part  of  the  territory  of 
the  realm,  so  as  to  make  a  foreigner  in  a 
foreign  ship,  within  such  belt,  though  on  a 
voyage  to  a  foreign  port,  subject  to  our  law, 
which  it  is  clear  he  would  not  be  on  the  high 
teas  beyond  such  limit.     It  is  necessary  to 


keep  the  old  assertion  of  jurisdiction  and 
that  of  to-day  essentially  distinct;  and  it 
should  be  borne  in  mind  that  it  is  because 
all  proof  of  the  actual  exercise  of  any  juris- 
diction by  the  Admiral  over  foreigners  in  the 
narrow  seas  totally  fails,  that  it  becomes 
necessary  to  give  to  the  three-miles  zone  the 
character  of  territory,  in  order  to  make  good 
the  assertion  of  jurisdiction  over  the  foreigner 
therein. 

Now,  it  may  be  asserted  without  fear  of 
contradiction  that  the  position  that  the  sea 
within  a  belt  or  zone  of  three  miles  from  the 
shore,  as  distinguished  from  the  rest  of  the 
open  sea,  forms  part  of  the  realm  or  territory 
of  the  Crown,  is  a  doctrine  unknown  to  thia 
ancient  law  of  England,  and  which  has  never 
yet  received  the  sanction  of  an  English  cri- 
minal court  of  justice.  It  is  true  that  from 
an  early  period  the  Kings  of  England,  pos- 
sessing more  ships  than  Uieir  opposite  neigh- 
bouTB,  and  being  thence  able  to  sweep  the 
Channel,  asserted  the  right  of  sovereignty 
over  the  narrow  seas,  as  appears  from  the 
commissions  issued  in  the  14th  century,  of 
which  examples  are  given  in  the  4th  Insti- 
tute, in  the  chapter  on  the  Court  of  Admi- 
ralty, and  others  are  to  be  found  in  Selden's 
Mare  C7aiuiim,  Book  2.  At  a  later  period, 
still  more  extravagant  pretensions  were  ad- 
vanced. Selden  does  not  scruple  to  assert 
the  sovereignty  of  the  King  of  England  over 
the  sea  as  far  as  the  shores  of  Norway,  in 
which  he  is  upheld  by  Lord  Hale  in  his  trea- 
tise De  Jurt  Maris  (Hargrave's  Law  Tra4:tsj 
p.  10). 

In  the  reign  of  Charles  11. ,  Sir  Leoline  Jen- 
kins, then  the  Judge  uf  the  Court  of  Admi- 
ralty, in  a  charge  to  the  grand  jury  at  an  Ad- 
miralty Sessions  at  the  Old  Bailey,  not  only 
asserted  the  King's  sovereignty  within  the 
four  seas,  and  that  it  was  hu  right  and  pro- 
vince ''to  keep  the  public  peace  on  these 
seas" — that  is,  as  Sir  Leoline  expounds  it, 
*'  to  preserve  his  subjects  and  allies  in  their 
possessions  and  properties  upon  these  seas, 
and  in  all  freedom  and  security  to  pass  to 
and  fro  on  them,  upon  their  lawful  occa- 
sions,*' but  extended  this  authority  and 
jurisdiction  of  the  King  ''to  preserve  the 
public  peace  and  to  maintain  the  freedom 
and  security  of  navigation  all  the  world  over ; 
so  that  not  the  utmost  boimd  of  the  Atlantic 
Ocean,  nor  any  comer  of  the  Mediterranean, 
nor  any  part  of  the  South  or  other  seas,  but 
that  if  the  peace  of  God  and  the  King  be 
violated  upon  any  of  his  subjects,  or  upon 
his  allies  or  their  subjects,  and  the  offender 
be  afterwards  brousht  up  or  laid  hold  of  in 
any  of  His  Majest^s  ports,  such  breach  of 
the  peace  is  to  be  inquired  of  and  tried  in 
virtue  of  a  commission  of  oyer  and  terminer 
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as  this  is,  in  much  county,  liberty,  or  place  as 
His  Ksjesty  shall  please  to  direct — so  long 
an  arm  hath  Grod,  by  the  laws  given  to  his 
Ticegerent,  the  King."  To  be  sure,  the 
learned  dvilian,  as  regards  these  distant 
seas,  admits  that  other  soyereigns  have  a 
concurrent  jurisdiction,  which,  however,  he 
by  no  means  concedes  to  them  in  the  so- 
caOed  British  seas.  In  these,  the  refusal  by 
a  foreign  ship  to  strike  the  flag  and  lower 
the  topsail  to  a  King's  ship  he  treats  as 
amounting  to  piracy. 

Yenioe,  in  like  manner,  laid  claim  to  the 
Adriatic,  Genoa  to  the  Ligurian  Sea ;  Den- 
mark to  a  portion  of  the  North  Sea.  The 
Portuguese  claimed  to  bar  the  ocean  route  to 
India  and  the  Indian  seas  to  the  rest  of  the 
world,  while  Spain  made  the  like  assertion 
with  reference  to  the  West. 

All  these  vain  and  extravagant  pretensions 
have  long  since  given  way  to  the  influence  of 
reason  and  common  sense.  If,  indeed,  the 
sovereignty  thus  asserted  had  a  real  exist- 
ence, and  could  now  be  maintained,  it  would 
of  course,  independently  of  any  question  as 
to  the  three  miles  zone,  be  conclusive  of  the 
present  case.  But  the  claim  to  such  sove- 
reignty,  at  all  times  unfounded,  has  long 
since  been  abandoned.  No  one  would  now 
dream  of  asserting  that  the  Sovereign  of 
these  realms  has  any  greater  right  over  the 
surrounding  seas  than  the  Sovereigns  on  the 
opposite  shores ;  or  that  it  is  the  especial 
duty  and  privilege  of  the  Queen  of  Great 
Britain  to  Keep  the  peace  in  these  seas  ;  or 
that  the  Court  of  Admiralty  could  try  a 
foreigner  for  an  offence  committed  in  a 
foreign  vessel  in  all  parts  of  the  Channel. 
No  writer  of  our  day  except  Mr.  Chitty  in 
his  treatise  on  the  Prerogative,  has  asserted 
the  ancient  doctrine.  Blackstone,  in  his 
chapter  on  the  Prerogative,  in  the  Commen- 
taries, while  he  asserts  that  the  narrow  seas 
are  part  of  the  realm,  puts  it  only  on  the 
ground  that  the  jurisdiction  of  the  Admiralty 
extends  over  these  seas.  He  is  silent  as  to 
any  jurisdiction  over  foreigners  within  them. 
The  eun9«ntu$  of  jurists,  which  has  been  so 
much  insisted  on  as  authority,  is  perfectly 
unanimous  as  to  the  non-existence  of  any 
such  jurisdiction.  Indeed,  it  is  because  thu 
daim  of  soveregnty  is  admitted  to  be  un- 
tenable that  it  has  been  found  necessary  to 
resort  to  the  theory  of  the  three  miles  zone 
It  is  in  vain,  therefore,  that  the  ancient 
anertion  of  sovereignty  over  the  narrow  seas 
is  invoked  to  give  countenance  to  the  rule 
now  sought  to  be  established,  of  jurisdiction 
over  the  three-miles  zone.  If  this  rule  is  to 
prevail,  it  must  be  on  altogether  different 
grounds.  To  invoke  as  its  foundation,  or  in 
its   support,  an    assertion  of   sovereignty, 
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which,  for  all  practical  purposes,  is,  and 
always  has  been,  idle  and  unfounded,  and 
the  invalidity  of  which  renders  it  necessary 
to  have  recourse  to  the  new  doctrine,  in- 
volves an  inconsistency,  on  which  it  would 
be  superfluous  to  dwell.  I  must  confess  my- 
self unable  to  comprehend  how,  when  the 
ancient  doctrine  as  to  sovereignty  over  the 
narrow  seas  is  adduced,  its  operation  can  be 
confined  to  the  three  miles  zone.  If  the  ar- 
gument is  good  for  anything,  it  must  apply 
to  the  whole  of  the  surrounding  seas.  But 
the  counsel  for  the  Crown  evidently  shrank 
from  applying  it  to  this  extent.  Such  a  pre- 
tension would  not  be  admitted  or  endured 
by  foreign  nations.  That  it  is  out  of  this 
extravagant  assertion  of  sovereignty  that  the 
doctrine  of  the  three  miles  jurisdiction,  as- 
serted on  the  part  of  the  Crown,  and  which, 
the  older  claim  being  necessarily  abandoned, 
we  are  now  called  upon  to  consider,  has 
sprung  up,  I  readily  admit.  Let  me  endea- 
vour to  tnce  its  origin  and  growth. 

With  the  celebrated  work  of  Grotius,  pub- 
lished in  1609,  began  the  great  contest  of  the 
jurists  as  to  the  freedom  of  the  seas.  The 
controversy  ended,  as  controversies  often  do, 
in  a  species  of  compromise.  While  main- 
taining the  freedom  of  the  seas,  Grotius,  in 
his  work,  De  Jure  BeUi  et  Pocu,  had  ex- 
pressed an  opinion  that,  while  no  right  could 
be  acquired  to  the  exclusive  possession  of  the 
ocean,  an  exclusive  right  or  jurisdiction  might 
be  acquired  in  respect  of  particular  portions 
of  the  sea  adjoining  the  territory  of  indi- 
vidual States.  Thus,  he  says  (Lib.  ii.,  cap. 
2,  §  13):  ''Videtur  autem  imperium  in  maris 
portionem  eadem  ratione  acquiri,  qua  im- 
peria  alia  ;  id  est,  ut  supra  diximus,  ratione 
personarum  et  ratione  territorii.  Ratione 
personarum,  ut  si  classis,  qui  maritimus  est 
exercitus,  aliquo  in  loco  maris  se  habeat ; 
ratione  territorii,  quatenus  ex  terra  cogi  pos- 
sunt  qui  in  proxima  maris  parte  versantur, 
nee  minus  quam  si  in  ipsa  terra  reperiren- 
tur." 

This,  however,  must  be  taken  with  some 
qualification,  for  in  another  place  he  says: 
' '  niud  certum  est,  etiam  qui  mare  occupa- 
verit  navigationem  impedire  non  posse  in- 
ermem  et  iimoxiam,  quando  nee  per  terram 
talis  transitus  prohiberi  potest,  qui  et  minus 
^sse  solet  necessarius  et  magis  noxius." 

Other  writers  adopted  a  similar  principle, 
but  with  very  varying  views  as  to  tne  ex&nt 
to  which  the  right  might  be  exercised.  Albe- 
ricus  Gentilis  extended  it  to  100  miles  ;  Bal- 
dus  and  Bodinus  to  60.  Loccenius  (De  Jure 
MaritimOf  ch.  4,  §  6)  puts  it  at  two  days' 
sail ;  another  writer  makes  it  extend  as  far 
as  could  be  seen  from  the  shore.  Yalin,  in 
his  commentary  on  the  French  Ordonnances 
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of  1681  (ch.  5),  would  have  it  reach  as  far  as 
bottom  could  be  found  with  the  lead  line. 

Puffendorf,  whose  work  De  Jftre  Naiit/ra 
et  Oentium,  was  first  published  in  1672,  treats 
the  sea  adjacent  to  the  land  as  an  accessary 
to  the  latter :  "  Putaverim  citra  absurdita- 
tern  dici  posse,  partes  maris,  in  quantum 
rationem  munimenti,  adeoque  appendicis 
duntaxat  habent,  absque  peculiari  actu  cor- 
porali  coepisse  subire  dominium  ejus  populi, 
cujus  littoribus  prsstexuntur,  postquam  inter 
gentes  armatarum  usus  navium  innotuit. 
J^Bjxi  hoc  intuitu  mare  sese  habet,  tanquam 
aocessorium  terrsB,  sicut  fossce,  vel  etiam 
prozimffi  uligines  et  paludes  consentur  acces- 
sio  urbis  *'  (lib.  iv.  c  2,  §  8). 

As  to  the  distance  to  which  the  sea  is  to 
be  thus  treated  as  accessory  to  the  land, 
Puffendorf  himself  expresses  no  opinion, 
contenting  himself  with  referring  to  that  of 
Baldus  and  Bodin,  that  it  should  extend  to 
sixty  miles. 

Even  Casaregis,  writing  as  late  as  1740, 
after  the  three  miles  theory  had  been  pro- 
pounded by  Bynkershoek,  asserts  (Discuraus 
de  CommerciOf  §  136)  that  the  sovereign  pos- 
sessing the  coast  has  an  equal  sovereignty 
over  the  sea  to  an  extent  of  100  miles,  and 
criminal  jurisdiction  over  all  offenders,  and 
has  not  only  the  power  of  imposing  tolls  and 
dues  on  passing  ships,  but  also  that  of  prohi- 
biting ships  from  passing  through  his  waters. 

Differing  altogether  h*om  these  writers  as 
to  the  extent  of  maritime  sovereignty,  Bjm- 
kershoek,  an  advocate,  like  Grotius,  for  the 
mare  liberumf  and  who  entered  the  lists 
against  Selden  as  to  the  dominion  of  England 
in  the  so-called  English  Sea,  in  his  treatise 
De  Dommio  Maris,  published  in  1702,  fol- 
lows up  the  idea  of  Grotius  as  to  a  limited 
dominion  of  the  sea  from  the  shore: — "Exis- 
timem  itaque,"  he  says,  ''  eo  usque  posses- 
sionem maris  proximi  videri  porrigendam, 
quousque  continenti  potest  haberi  subdi- 
tum  ;  eo  quippe  modo,  quamvis  non  perpe> 
tuo  navigetur,  recte  tamen  defenditur  et 
servatur  possessio  jure  qusosita  :  nee  enim 
ambigendum  est  eum  possidere  continuo,  qui 
ita  rem  tenet,  ut  alius  eo  invito  tenere  non  pos- 
sit.  Unde  dominium  maris  proximi  non  \Utra 
concedimus,  quam  h  terra  illi  imperari  potest; 
et  tamen,  eo  usque,  nulla  siquidem  sit  ratio, 
cur  mare,  quod  in  alicujus  imperio  est  et 
potestate,  mmus  ejusdem  esse  dicamus,  quam 
fosiiam  in  ejus  territorio." 

After  combating  the  doctrine  of  a  mare 
c/aiMi<m  as  regards  the  sea  at  large,  and  enu- 
merating these  inconsistent  opinions,  which 
he  seems  little  disposed  to  respect,  Bynkers- 
hoek continues :  **  Hinc  videaa  priscos  juris 
magistros,  qui  dominium  in  mare  proximum 
ausi  sunt  agnoscere,  in  regundis  ejus  finibus 


admodum  vagari  incertos."  ^'Quare  omnino 
videtur  rectius,"  he  adds,  after  disposing  of 
the  foregoing  opinions, ' '  Eo  potestatem  t^ne 
extendi,  quousque  tormenta  exploduntor; 
eatenus  quippe,  cum  imperare,  tum  possi- 
dere videmur.  Loquor  autem  de  his  tempo- 
ribus ;  quibus  illis  machinis  utimur ;  alioquin 

generaliter  dicendum  esset,  potestatem  terns 
niri,  ubi  finitur  armorum  vis ;  etenim  hsec, 
ut  diximus  possessionem  tuetur." 

We  have  here,  for  the  first  time,  so  far  as 
I  am  aware,  a  suggestion  ss  to  a  territorial 
dominion  over  the  sea,  extending  as  far  as 
cannon-shot  would  reach — a  distance  which 
succeeding  writers  fixed  at  a  marine  league, 
or  three  miles.  Prior  to  this,  no  one  had 
suggested  sUch  a  limit.  The  jurisdiction, 
assumed  in  the  Admiralty  Commissions,  or 
exercised  by  the  Court  of  King's  Bench  in 
the  time  of  the  Edwards,  was  founded  on  the 
King's  alleged  sovereignty  over  the  whole  of 
the  narrow  seas ;  it  had  no  reference  what- 
ever to  any  notion  of  a  territorial  sea.  To 
English  lawyers  the  idea  of  this  limited  juris- 
diction was  utterly  unknown.  With  Selden 
and  Hale,  they  stood  up  stoutly  for  the 
King's  undivided  dominion  over  the  four 
seas.  No  English  author  makes  any  dis- 
tinction, as  regards  the  dominion  of  the 
Crown,  between  the  narrow  seas  as  a  whole, 
and  any  portion  of  them  as  adjacent  to  the 
shore.  The  doctrine  was  equally  unknown 
to  the  Scotch  lawyers.  Craig,  writing  at  the 
outset  of  the  seventeenth  century,  while  he 
allots  part  of  the  sea  to  the  shore  it  adjoins, 
gives  no  limit  as  to  distance:  ''Quod  ad  mare 
attinet,  licet  adhuc  ita  omnium  commune  ait, 
ut  in  eo  navigari  possit,  proprietas  tamen 
ejus  ad  eos  pertinere  hodie  creditur  ad  quos 
proximus  oontinens  ;  adeo  ut  mare  Gallicum 
id  dicatur  quod  litus  Galliie  aUuit,  ut  ei  pro- 
pius  est  quam  ulli  alii  continenti.  Sic  Angli- 
cum,  Scoticum,  Hibemicum,  quod  propiua 
Angliae,  Scotiee,  et  Hibemiee  est.  Ita  ut 
reges  inter  se  quasi  omnia  maria  diviserint, 
et  quasi  ex  mutua  partitione  alterius  id  mare 
censeatur  quod  alteri  propinquius  et  commo- 
dius  est ;  in  quo  si  delictum  aliquod  commis- 
sum  fuorit,  ejus  sit  jurisdictio  qui  proximum 
continentem  possideat ;  isque  suum  illud 
mare  vocat"  {Jus  Feudale,  Lib.  1,  §  13, 
p.  140).  Even  to  our  times  the  doctrine  of 
the  three  miles  zone  has  never  been  adopted 
by  the  writers  on  English  law.  To  Black- 
stone,  who  in  his  commentaries  treats  of  the 
sea  with  reference  to  the  prerogative,  as  also 
to  his  modem  editor,  Mr.  Stephen,  it  is  un- 
known :  equally  so  to  Mr.  Chitty,  whose 
work  on  the  prerogative  is  of  the  present 
century.  It  was  not  till  the  beginning  of 
this  century  that  any  reference  to  such 
a  doctrine  occurs  in  the   Courts   of   this 
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oountrj.  But  to  the  continental  jurista  the 
laggeation  of  Bynkenhoek  seemed  a  happy 
lolntion  of  the  great  controversy  as  to  the 
freedom  of  the  sea;  and  the  formula,  potestas 
fawhtr  ubi  finUur  armarwn  vis,  was  a  taking 
one ;  and  snooeeding  publicists  adopted  ana 
vqMated  the  rule  which  their  predecessor 
had  laid  down,  without  much  troubling 
themselTes  to  aaoertain  or  enquire  whether 
that  rule  had  been  recognised  and  adopted 
by  the  maritime  nations  who  were  to  be 
aifected  by  it. 

Wolff  in  hia  Jus  OenHwHy  published  in 
1749,  argues  that,  as  the  use  of  the  sea  ad- 
jotniDg  the  shore,  and  which  consists  in  fish- 
ing and  the  collection  of  such  things  as  the 
sea  produces,  is  not  inexhaustible,  nor  the 
use  of  sudi  aea  for  navigation  always  innocu- 
ous, and  as  the  sea  affords  protection  to  the 
adjacent  conntiy,  and  it  is  to  the  interest  of 
the  inhabitants  that  armed  ships  shoidd  not 
be  allowed  to  pass,  there  is  no  reason  why  it 
should  not  be  subjected  to  the  dominion  of 
the  state,  or  why  others  should  not  be  ex- 
dnded  from  it.  It  is  therefore,  he  contends, 
beyond  doubt  that  the  inhabitants  of  the 
shore  m»y  occupy  the  adjoining  sea  so  far  as 
they  can  maintain  their  dominion,  and  that 
it  ikoB  becomes  their  territory.  Hence  he 
eondudes :  ''Quoniam  partes  maris  occupatse 
sd  temtorium  illius  gentis  pertinent,  quce 
ess  oocnpavit,  quale  jus  Rector  civitatis  in 
800  tenritorio  habet,  tale  etiam  ipsi  competit 
in  partibus  maris  occupatis.  Per  consequens 
qui  in  lis  versantur,  iisdem  legibus  subsunt, 
quam  qui  in  tenis  habitant,  aut  commo- 
rutur,  etiam  peregrini  admisai.''  On  the 
same  ground  he  ascribes  to  the  State  full 
legislative  power  over  the  sea  in  question, 
which  shall  be  binding  upon  all  who  may 
come  within  it.  (Cap.  1,  §  12a-132.) 

Hubner,  whose  work  iJe  la  Saisie  dea  Bd- 
iiment  Neutres  waa  published  in  1759,  con- 
trasting the  parts  of  the  sea  which  wash  the 
eosst  Si  maritime  countries  with  the  open 
sea,  says  of  the  former,  but  in  general  terms, 
and  nith  reference  to  Bynkerahoek'a  doc- 
trine, "  It  is  dear  that  these  parts  of  the  sea 
belong  to  the  master  of  the  country,  as  acces- 
sory to  the  land.  First,  because  it  is  in  his 
power  to  take  possesrion,  and  maintain  it  by 
means  of  forts  and  batteries  which  he  can 
erect  on  the  shore ;  secondly,  because  these 
waters  serve  as  a  rampart  to  tiie  land." 

Yattel  (DraU  des  Gens,  §  288)  states  the 
law  thus:  ''A  nation  may  appropriate  to 
itself  thingi,  the  free  and  common  use  of 
whidi  would  be  hurtful  or  dangerous  to  it. 
This  is  a  reason  why  powers  extend  their 
dominion  over  the  sea  as  far  as  they  can  pro- 
tect their  rig^t.  It  is  of  importance  to  the 
niety  and  welfare  of  the  state  that  it  should 
You  46.— 1C.C. 
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not  be  free  to  all  the  world  to  come  so  near 
to  its  possessions,  especially  with  ships  of 
war,  which  may  impede  the  access  of  com- 
mercial nations,  and  disturb  their  naviga- 
tion." "  These  parts  of  the  sea,"  he  goes  on 
to  say,  ''  thus  subject  to  a  nation,  are  com- 
prised within  its  territory.  No  one  can  navi- 
geite  therein  against  its  will."  "  But  then," 
e  continues,  ''the  nation  cannot  refuse 
access  to  ships  not  suspected,  or  making 
innocent  use  of  its  waters,  witiiout  a  viola- 
tion of  its  duty."  ''  It  is  true,  it  is  for  the 
nation  to  judge  of  what  it  shall  do  in  the 
particular  case.  If  it  determines  wrongly,  it 
errs,  but  the  others  must  put  up  with  it." 

Coming  to  the  question  of  distance,  Yattel 
kys  it  down  as  most  consistent  with  reason 
that  the  dominion  of  the  State  over  the  adja- 
cent sea  should  extend  ''  as  far  as  is  neces- 
sary for  its  safety,  or  it  can  make  its  power 
respected." 

To  tlus  somewhat  vague  rule  he  afterwards 
gives  more  precision:  ''Now-a-days,"  he 
says,  ''  aU  the  extent  of  sea  which  is  within 
reach  of  cannon-shot  from  the  shore  is  con- 
sidered as  forming  part  of  the  territory.  For 
this  reason  a  vessel  taken  under  the  cannon 
of  a  neutral  fortress  is  not  a  good  prize." 

In  the  great  French  work,  the  E^perioire 
de  Jwriaprudence,  published  in  1777,  in  the 
artide  ''Mer,"  the  writer,  after  saying  that 
no  sovereign  has  the  riffht  of  attributing  to 
himself  tiie  empire  of  me  seas,  goes  on  to 
say  that  as  every  sovereign  is  entitled  to  for- 
bid foreign  commerce  in  his  possessions  and 
to  protect  these  possessions  from  iilsult,  he 
may  prevent  their  being  approached  within  a 
certain  distance.  This  prindple  being  settled, 
it  remains,  the  writer  continues,  to  deter- 
mine this  distance,  which,  he  says,  "has 
been  fixed  by  treaties  of  peace  and  commerce 
at  two  leagues  from  the  coast."  What  the 
treaties  are  which  are  thus  referred  to  is  not 
stated. 

Moser,  writing  in  1778  (Versueh  des  neues- 
ten  EwropiUsken  VifUcerrechts,  voL  6,  p.  486), 
asserts  tne  same  prindple,  but  puts  the  dis- 
tance differently.  ''The  sea,"  he  says, 
"  which  borders  on  the  coasts  of  a  coimtry  is 
indisputably,  according  to  the  law  of  nations, 
under  the  sovereignty  of  the  adjacent  land, 
so  far  as  a  cannon-shot  will  reach." 

Lampredi,  writing  in  the  same  year,  while 
he  concedes  the  risht  of  property  in  the  ad- 
jacent waters,  ma£es  the  limit  dei>end  on 
convenience :  "  Nobis  visum  est  singulaa 
gentes  eam  partem  drca  littus  suum  occu- 
pare  posse  cujus  usus  necessarius,  quamque 
tuencus  littoribus  et  territorio  necessariam 
arbitrantur  "  (FubUc.  Jwr.  Theor,,  vol.  2,  p. 
66). 
The  part  so  occupied  he  assimilates  abso* 
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lutely  to  the  land:  '^  Maris  pan  qnam  gem 
occupavit  veluti  ejus  territorium  habetur, 
atque  adeo  est  in  ejus  imperio  et  dominio. 
Quapropter  quisquis  in  man  versaiur  oocu- 
pato,  sive  indigena  sive  peregrinns  sit,  im- 
perio gentis  Bubjidtur,  legibusque  imperantis 
tenetur,  quibua  vel  dves  generatim,  vel  prce- 
sertim  persons  et  res  maritinue  reguntur." 

16.,  p.  7. 

Galiani,  in  his  work  De'  Dovefiri  cie'  Prmdpi 
NevitraJliy  published  in  1782,  says  that  it  is 
''  Cosa  licevutissima  "  to  consider  the  belt  of 
open  sea  which  washes  the  shore  as  belong- 
ing to,  and  as  it  were  incorporated  with,  the 
land  and  forming  part  of  it.  At  the  same 
time  he  observes  that  the  opinion  as  to  the 
extent  of  this  territorial  sea  has  differed  in 
various  epochs.  He  seems  at  first  prepared 
to  extend  it  as  far  as  the  magistrates  can  by 
the  fear  of  the  powers  confided  to  them, 
cause  their  decrees  to  be  obeyed.  But  further 
on  he  seems  disposed  to  fix  this  at  cannon- 
range,  or  the  three  miles  distance. 

But,  as  though  an  element  of  uncertainty 
should  not  be  wanting,  he  proceeds  to  argue 
that,  while  for  fixing  tolls,  or  restricting  the 
freedom  of  passage  to  foreign  ships,  or  for 
Customs  purposes,  this  should  be  the  limit, 
on  the  other  hand,  if  the  purpose  is  the 
benevolent  one  of  enforcing  the  observance 
of  its  neutraUty  and  preventing  belligerent 
cruisers  from  carrying  on  their  operations 
within  its  waters,  the  limit  may  be  extended 
by  the  State  to  double  the  distance. 

Martens,  who  wrote  in  1788,  after  speak- 
ing of  straits  and  bays,  continues :  ''  So  a 
nation  may  assert  an  exclusive  right  to  the 
neighbouring  portions  of  the  sea  capable  of 
being  maintained  from  the  shore.  At  this 
day  all  European  nations  agree  that,  as  a 
rule,  straits,  bays,  gulfs,  and  the  neighbour- 
ing sea,  belong  to  the  master  of  the  coast,  to 
the  extent,  at  least,  of  a  cannon-shot  from 
the  shore.  In  a  number  of  treatises,  the 
wider  range  of  three  leagues  has.  even  been 
adopted."  M.  Rayneval  (IrM^i^u^tatwdti  DroU 
de  la  Nature  et  des  Oens,  liv.  2,  ch.  9,  §  10) 
makes  the  horizon  the  boundary  of  the  terri- 
torial sea— a  rule  obviously  very  difficult,  if 
not  incapable  of  application  where  the  coast 
of  one  country  can  be  seen  from  that  of 
another. 

Schmalz,  a  professor  of  law  at  the  Univer- 
sity of  B^lin,  writing  at  the  beginning  of 
the  present  century, — I  am  citing  from  the 
French  translation,  ch.  ii.  p.  144 — says, 
'^The  parts  of  the  sea  which  bathe  itte 
coast  have  always  been  considered  to  be  the 
property  of  the  country  which  they  bound." 
<<In  Europe,  the  opinion  of  jurists  who 
'  have  treated  the  matter  philosophically,  has 
b^en  systematically  adopted.    According  to 


this  principle  the  sea  should  belong  to  the 
continent  as  far  as  the  defence  of  the  shore 
can  extend,  of  which  a  cannon  shot  was  to 
be  taken  as  the  measure.  At  a  later  period 
the  distance  has  been  fixed  arbitranly  at 
three  marine  leagues."  This,  it  will  be 
observed,  would  make  the  distance  three 
times  greater  than  other  writers  fix  it  at. 
According  to  this  author,  this  alleged  pro- 
perty in  the  sea  carries  with  it  crinunal 
jurisdiction  in  respect  of  offences  committed 
on  it ;  the  right  to  levy  tolls,  in  oonsidera* 
tion  of  providing  for  the  general  peace  and 
security ;  and,  with  the  exception  of  the 
freedom  of  navigation,  which  he  holds  can- 
not be  withheld,  the  right  of  excluding 
foreigners  from  all  use  whatsoever  of  the  sea. 
Azuni,  writing  in  1805  {Droit  Ma/ritim$  de 
VEurope,  vol.  1,  p.  252,  s.  14),  adopts  the 
view  of  Ghdiani,  as  '^  offering  ihe  most  just 
and  only  rule  for  fixinff  the  extent  of  the 
territorial  sea,  a  point  always  contested,  and 
not  as  yet  decided,  at  least  not  fixed,  as  it 
ought  to  be,  on  the  basis  of  solemn  treaty 
between  the  maritime  powers."  "  Till  8U<^ 
an   agreement   shall   have   been   oome   to 

Sublidy,"  adds   Azuni,    '' everything   will 
epend  on  arbitrary  usage,  and  the  steonger 
will  give  the  law  to  the  weaker." 

This  is  not  very  encouraging,  but  the 
author  goes  on  to  prescribe  as  the  safest 
limit  the  space  to  which  a  shot  from,  a  cannon 
can  be  earned,  the  extreme  range  of  which 
he  estimates  at  three  miles.  He,  too, 
following  Galiani,  thinks  the  distance  may 
be  extended  when  the  purpose  is  one  of 
benevolence  and  peace.  As  regards  the 
degree  of  dominion  which  the  State  is 
entitled  to  exercise,  he  says  :  "  Any  nation 
which  occupies  a  part  of  the  adjacent  sea, 
has  the  right  of  sovereignty  as  well  as  the 
domain  over  it :  in  other  words,  the  same 
right  that  it  has  over  the  land."  *'  It  may 
legitimately  prohibit  the  navigation  of  its 
territorial  waters  to  foreigners,  without  in- 
fringing on  general  liberty,  or  offending 
against  the  law  of  nations." 

Kluber  {Droit  des  Oens  ModemeSf  Part  £1., 
Tit.  ii.,  §  130,  published  in  1831)  savs  :-- 
''  To  the  maritime  territory  (Seegebiet)  of  a 
State  belong  the  maritime  districts  or  waters 
capable  of  exclusive  possession,  over  which 
the  State  has  acquired,  whether  by  occupa- 
tion or  convention,  and  maintained  sove* 
reignty.  Among  these  must  be  reckoned 
the  pivts  of  the  ocean  which  adjoin  the  con- 
tinental territory  of  the  State,  at  all  events, 
according  to  the  generally  received  ojMnion, 
to  the  extent  of  the  space  which  can  be 
reached  by  cannon  shot  from  the  shore." 
{Ma/re  proxifiMim, — vicimMm^-'fUtckH  angrikir 
iendes  Seer.)  ^^^ 
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Wbeaton,  whose  work  on  the  Elemevds  of 
InUimaiumal  Law  appeared  in  1836,  oon- 
con  with  the  writers  who  had  preceded  him 
respecting  the  fonntda  of  Bynkershoek, 
laying  it  down  that,  ''  by  the  generally 
approved  nssge  of  nations,  which  forms  the 
basis  of  international  law,  the  maritime 
tenitoiy  of  every  State  extends  (among 
other  thii^)  to  tiie  distance  of  a  marine 
leagae,  or  as  far  as  a  cannon  shot  will  reach, 
from  the  shore,  all  along  the  coasts  of  the 
State.*'  In  the  French  edition  of  his  work, 
he  adds :  ''Dans  ces  hmites  les  droits  de 
propri^t^  et  juridiction  sont  absolus,  et 
exdaent  ceux  de  toutes  les  autres  nations." 

Pascal  Fiore,  an  Italian  jurist,  in  his  work 
on  International  Law,  published  in  1865 
(▼oL  L  p.  370),  says,  "  Every  nation  has  a 
domtiMtMn  vMt  on  the  sea  which  washes  its 
shoreB,  in  the  interest  of  its  preservation. 
It  exercises,  besides,  a  right  of  jurisdiction 
and  police,  in  the  interest  of  its  defence. 
Upon  this  all  publidsts  and  treaties  agree. 
International  conventions  have  always  re- 
garded a  territorial  sea  as  the  property  of  the 
State.''  ''But  the  publicists,"  continues 
this  author,  "  are  not  agreed  as  to  the  ex- 
tent of  the  territorial  sea,  and  the  limit  of 
the  use  (domaine  utUe)  which  the  Steto  may 
exercise."  This,  he  says,  must  be  deter- 
mined '^  by  the  nesessily  of  the  case  and  the 
natore  of  the  particular  right  claimed." 
Tluis  the  right  of  fishing,  that  of  levying  tolls 
for  the  maintenance  of  the  navigation,  that 
d  the  defence  of  the  coast,  may  come  iiito 
question.  As  regards  the  latter,  the  writer 
seems  to  think  that  it  should  extend  to  the 
point  at  which  ''  the  State  has  the  means  of 
TniOritig  its  will  respected  and  causing  its 
righte  of  sovereignty  to  be  acknowledged." 
According  to  this  principle,  the  zone  of 
jurisdiction  would  increase  with  the  perfec- 
tion oi  artillery.  But,  whatever  the  right 
of  the  sovereign,  M.  Fiore  denies  him  the 
power  of  int^ering  with  the  passage  of 
vessels  which  do  not  compromise  the  safety 
of  his  territory. 

lOL  Pistoye  and  Duverdy,  in  their 
TraUi  dea  Prises  MariivtMS  (tit.  2,  c.  3, 
vcd.  L,  p.  93),  write  as  follows  : — *'  While  no 
human  power  can  possess  and  govern  the  sea 
at  large,  those  portions  of  it  which  border  on 
the  coast  may  be,  and  are,  brought  under 
the  power  and  sovereign  dominion  of  the 
nations  tiiey  adjoin.  From  the  coast,  each 
power  can,  in  a  given  zone,  measured  by  the 
range  <A  a  cannon  shot,  impose  ite  laws,  and 
enforoe  obedience  to  them.  There  is  not,  it 
is  true,  bodily  possession  of  the  waves, 
whieh  from  their  perpetual  flow  and  move- 
ment, render  any  action  of  this  kind  upon 
Uwm  impossible ;  but  thero  is  a  direct  and 
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constant  domination,  which  places  these 
territorial  waters  under  the  immediate  police 
of  the  local  Government,  in  the  same 
manner  as  each  Stete  is  master  of  the  rivers, 
lakes  and  channels,  which  pass  through  its 
territory." 

''There  has  been  much  discussion,"  these 
writers  continue,  ''as  to  the  extent  of  this 
territorial  sea;  but  the  principle  upon 
which  ite  appropriation  rests,  serves  also  to 
determine  its  bounds,  and  it  must  be  ac- 
knowledged that  the  range  of  cannon  from 
the  shore  is  the  only  real  and  true  limit  of 
the  sea  in  question.  No  measure,  however, 
has  been  generally  agreed  upon  between 
diflferent  nations  as  to  the  distance  which 
cannon  range  may  be  supposed  to  cover. 
But  the  eyes  of  experienced  sailors  and 
officers  employed  upon  the  coast  may  be 
trusted  to  judge  how  far  a  given  spot  is 
within  the  distance." 

No  writer  has  carried  the  doctrine  of  the 
territorial  sea  further  than  M.  HautefeuiUe, 
in  his  two  works,  the  JSistoire  des  Origittesj 
des  Progr^,  et  des  Varifxtions  du  DroU  Mari' 
timey  and  his  treatise  Des  Droits  et  Devoirs  des 
Nations  Neutres,  In  the  first,  at  p.  197,  he 
explains  the  foundation  of  the  doctrine. 
"  WMle,"  he  says,  "the  high  sea  cannot  be 
possessed  exclusively  by  any  people,  because 
it  cannot  be  brought  or  kept  under  the 
power  of  man,  the  part  of  the  sea  which 
touches  the  coast  may  easily  be  defended  by 
the  riparian,  may  be  kept  under  his  subjec- 
tion by  force,  and  held  in  his  possession. 
With  a  few  instrumente  of  war,  a  few 
cannons,  he,  in  fact,  commands  this  area ; 
he  can  shut  out  foreign  vessels  ;  or  admit 
only  such  as  he  pleases."  Next,  teking  the 
same  ground  as  had  been  previously  taken 
by  Wolff,  M.  HautefeuiUe  aigues  that  the 
products  of  the  sea  are  not  inexhaustible, 
and  that  the  pursuit  of  them  requires  to  be 
kept  under  proper  regulation ;  while  the 
people  in  possession  of  the  shore  are  deeply 
interested  in  possessing  the  adjoining  waters 
also,  in  order  to  protect  themselves  against 
pirates.  Hence  the  distinction  between  these 
waters  and  the  open  sea ;  hence  the  former 
may  be  possessed  and  considered  as  an 
accessory  to  the  shores  they  wash.  In  the 
second  work,  he  asserts  that  "these  terri- 
torial waters  are  the  property  of  the  nations 
possessing  the  shores,  and  consequently,  that 
these  nations  have  within  such  watei's  all 
righte  of  sovereignty  without  exception,  as 
though  it  were  on  so  much  land.  They  can, 
therefore,"  he  asserte,  "prohibit  the  vessels  of 
all  other  nations,  or  of  any  particular  nation, 
from  navigating  these  waters  ;  or  they  may 
prohibit  the  navigation  for  particular  pur- 
poses, as,  for  instanoei  the  coasting  trade. 
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They  may  limit  the  number  of  ships  of  war 
that  shall  be  allowed  to  enter  or  to  anchor  in 
these  waten,  even  in  open  roadsteads. 
They  may  subject  merchant  vessels,  not  only 
to  search  in  respect  of  customs-dues,  but  also 
to  tolls  for  anchorage,  lights,  buoys,  and  the 
like.  In  a  word,  mey  may  make  whatever 
regulations  it  appears  to  them  expedient  to 
make  with  a  view  to  their  own  interest. 
Foreigners  entering  this  reserved  territory 
must  submit  to  the  law  of  the  sovereign  in 
all  that  concerns  their  relations  with  the 
land  and  its  inhabitants,  as  though  they 
were  on  the  land.  The  limit  of  the  territ<>- 
rial  sea  is  fixed  by  the  principle  from  which 
its  territorial  character  arises.  It  extends 
as  far  as  the  sea  can  be  commanded  from  the 
shore,  but  no  further." 

Very  different  is  the  view  of  another 
modem  French  writer  on  international  law, 
M.  Ortolan,  as  to  the  degree  of  dominion 
which  may  be  exercised  over  the  territorial 
sea.  While  he  asserts  the  existence  of  such 
a  sea,  he  denies  any  right  of  property  in  it, 
or  of  absolute  dominion  over  it.  To  deter- 
mine this  question,  says  M.  Ortolan  {Diplo- 
matie  de  la  Mer,  liv.  ii.  c.  8),  ''  It  is  neces- 
sary to  refer  to  the  principles  on  which  the 
particular  rule  as  to  this  portion  of  the  sea  is 
founded,  and  to  the  nature  of  the  rights 
which  the  nation  owning  the  coast  can  chum 
over  it."  ''  It  signifies  little,"  he  continues, 
"  that  the  bottom  of  the  sea  is  manifestly  a 
continuation  of  the  coast.  As  soon  as  there 
is  sufficient  depth  of  navigation,  nations  are 
entitled,  as  of  right,  to  the  use  of  the  sea  as 
a  means  of  communication,  nor  can  it  be 
legitimately  denied  to  them.  While  the 
nation  owning  the  coast  is  entitled  to  refuse 
access  to  its  land  territory,  it  cannot  assert  a 
right  to  prevent  ships  from  passing  in  front 
of  its  shores  ;  or  to  declare  the  territorial  sea 
closed,  as  it  might  do  in  respect  of  one  of  its 
ports.  It  cannot  impose  tolls  on  passing 
vessels  as  in  a  water  belonging  to  itself, 
except  as  a  fair  indemnity  for  works  for  the 
benefit  of  the  navigation  or  for  special 
services  rendered.  To  act  contrary  to  these 
rules  would  be  to  act  in  contradiction  to  the 
essential  destination  of  the  sea,  and  to  derive 
an  advantage  from  it  which  no  one  has  a 
right  to.  And  though  the  nation  might  have 
the  means  of  compulsion,  this  would  not 
make  its  proceedings  the  more  lawftd.  The 
right,  then,  to  the  territorial  sea  is  not  a 
right  of  property  ;  it  cannot  be  said  that  the 
State,  which  is  the  proprietor  of  the  land,  is 
also  proprietor  of  this  sea." 

To  make  this  good,  M.  Ortolan  refers  to 
the  grounds  on  which  the  doctrine  of  the 
territorial  sea  rests — namely,  the  protection 
of  the  country,  as  regards  safety,  prosperity, 


and  individual  interests,  against  offenoes  of 
every  kind  by  whidi  these  maybe  affected. 
With  a  view  to  this  defence  the  State  is 
entitled  to  make  the  necessary  laws  and  regu- 
lations, and  to  employ  force  to  insure  their 
execution.  '<Les  lois  de  police  etde  surety," 
says  the  author,  "y  sont  obligatoires.^ 
Whether  he  thereby  means  to  imply  that 
other  laws  would  not  be  so  is  left  uncertain. 
"  En  un  mot,"  concludes  M.  Ortolan,  "  I'^tat 
a  sur  oet  espaoe,  non  la  propritft^,  mais  un 
droit  d'empire ;  un  pouvoir  de  legislation, 
de  surveillimce,  et  de  juridiction,  oonfonne- 
ment  aux  regies  de  la  juridiction  intema- 
tionale."  What  is  to  be  understood  by  laws 
of  "police  et  surety "  is  veiy  uncertain,  and 
what  the  rules  are  to  which  he  here  refers, 
and  whether  any  and  what  limitation  would 
be  thereby  imposed  on  the  rights  attaching 
to  territorial  dominion  he  fails  to  inform  us. 

As  regards  distance,  M.  Ortolan  would  fix 
it  at  the  extreme  range  of  cannon-shot 
according  to  the  improvement  of  artillery,  as 
vaiying  with  the  age. 

A  still  later  author,  M.  Calvo  (Droi^  Inter- 
natiofudy  Liv.  6,  §§  199-201)  takes  the  same 
view  as  to  the  absence  of  any  right  of  pro- 
perty in  the  territorial  belt,  but  would  con- 
cede a  much  larger  and  an  exdusi ve  dominion 
to  the  State  to  whom.the  belt  belonss.  ' '  To 
facilitate  the  defence' of  the  coasts,"  he  says, 
''  Uie  general  practice  of  nations,  sanctioned 
by  numerous  treaties,  has  drawn,  at  a  cer- 
tain distance  from  the  land,  an  imaginary 
line,  as  the  extreme  limit  of  the  maritime 
frontier  of  each  country .  Whatever  comes 
within  that  line,  falls  ipso  fado  within  the 
jurisdiction  of  the  State  which  commands  it, 
and  is  entitled  territorial  sea."  At  the  same 
time  he  goes  on  to  say  that  ''  the  publicists 
are  far  from  being  agreed  as  to  the  extent  of 
this  sea  ;  and  that  to  solve  the  question  in  a 
rational  and  practical  manner,  it  is  necessary 
to  bear  in  mind  that  nations  have  not  a  right 
of  property  in  tiie  territorial  sea — que  lee  (iotU 
n'ant  pas  eur  la  mer  territoriale  im  droU  de 
propnMS — ^but  only  a  right  of  surveillance 
and  jurisdiction  in  the  interest  of  their  own 
defence,  or  the  protection  of  their  fiscal 
interests.  It  is  therefore  in  the  nature  of 
things  that  this  right  should  extend  as  far  as 
its  existence  can  be  justified,  but  should 
terminate  where  all  fear  of  real  danger,  or 
its  public  usefulness,  or  the  possibility  of 
defence,  ceases."  Where  this  point  is  to  be 
found  the  author  fails  to  tell  us. 

**  Hence  it  follows,"  says  M.  Oalvo,  *'  on 
principle,  that  the  territorial  sea  can  only 
comprehend  the  space  capable  of  being 
d^ended  from  the  diore,  or  of  serving  as  a 
place  from  which  to  attack  it.  Since  the 
mvention  of    firearms,  an  extent   of  three 
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miles  has  generally  been  given  to  this  zone. 
Within  it  the  exercise  of  l£e  teiritorial  juris- 
diction is  absolute  and  incontestable,  and 
exdndes  the  rights  of  every  other  nation." 

On  the  other  hand,  Professor  Heffter,  in 
his  highly-esteemed  work,  Hhe  Public  Ivier- 
national  Law  of  Europe  (§  75),  after  assert- 
ing, as  incontestable,  the  right  of  maritime 
nations,  both  for  the  defence  of  their  terri- 
tory against  unexpected  attack,  and  the  pro- 
tection of  their  commercial  interests  and 
costoDiB-laws,  to  establish  an  active  surveil- 
lance and  a  police  on  their  coasts  and  the 
parts  adjoining,  and  to  take  all  necessary 
measures  to  dose  the  access  to  their  territory 
to  those  whom  they  may  not  choose  to  re- 
ceive, or  who  do  not  conform  to  the  estab- 
lished regulations,  goes  so  far  as  to  ascribe  to 
the  particular  State  the  power  of  fixing, 
sooording  to  circumstances,  the  limit  to 
which  ita  richt  shall  extend.  Adverting  to 
the  generally-received  rule,  whidi  fixes  the 
limite  of  the  dominion  over  the  adjoining 
sea  at  three  miles,  he  is  disposed  to  think, 
with  Yattel,  that  Uus  dominion  extends  as 
far  as  is  necessary  for  the  safety  of  the  State, 
and  the  latter  can  enforce  its  power ;  or  even 
that  the  principle  of  Bayneval  may  be 
adopted,  which  makes  the  horizon  the  boun- 
dary of  the  territorial  sea.  ''  The  range  of 
cannon-ahot  affords,"  he  thinks,  ''no  inva- 
riable basis,  and  the  distance  may  be  fixed, 
at  all  events  provisionally  '* — ^what  he  means 
by  this  is  by  no  means  dear — "  by  the  law  of 
each  State/'  He  concedes  to  the  State  the 
power  of  making  regulations  relative  to  the 
use  of  the  territorial  waters,  as,  for  instance, 
in  respect  of  fishing  and  *'  Uie  right  of  juris- 
diction ; "  but  what  he  indudes  under  the 
latter  term  he  omits  to  explain.  On  the 
other  hand  he  is  wholly  silent  as  to  any 
territorial  right  of  property  in  the  waters  in 
question. 

Professor  Bluntschli,  in  his  work  ''Dou 
Modemt  Viflkerrecht,"  ($  §  307-9,)  while  he 
states  that  the  open  sea  is  free  to  all  nations 
and  individuals  for  navigatioi;^  and  fishing, 
sIBtdis  that  portions  of  tiie  sea  aie  subject 
to  a  limited  jurisdiction  (''  einer  beschrankten 
GebLetshoheit ").  Amongst  these  he  enumo- 
ratea  the  sea  which  washes  the  shoro  ;  on 
the  ground  that  the  close  connection  of  such 
|)arts  of  the  sea  with  the  land  and  Stete 
justifies  an  extension  of  the  territorial  juris- 
diction of  the  latter  :  for  which  reason  such 
part  of  the  sea  is  considered  as  accessory  to 
the  land,  the  power  and  protection  of  the 
latter  extending  over  it.  In  the  opinion  of 
this  author  ''tiie  safety  and  order  of  the 
State  is  so  manifestly  interested  in  this  par- 
ticular that  the  usual  measure  of  the  cannon- 
shot  is  not  always  to  be  considered  as  suffi- 
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dently  extensive  in  the  case  of  gulfs  and 
bays.  ''  As  inddental  to  this  limited  juris- 
diction," says  M.  Blimtschli  (Article  310), 
' '  the  Stete  is  entitled  to  extend  all  measures 
necessary  for  the  protection  of  its  territory 
and  ite  Laws  to  these  portions  of  the  sea  ; 
and  to  make  regulations  of  police  with  refer- 
ence to  navigation  and  fishing  ;  but  it  is  not 
entitled  in  tune  of  peace  to  deny  the  right  of 
passage,  or  the  use  of  these  waters  for 
navigation,  or  to  exact  tolls  in  respect  of 
them." 

But  the  writer  draws  a  distinction  between 
ships  commorant  on  the  territorial  waters  of 
a  Stete  and  ships  merely  passing  through 
them.  After  laying  it  down,  that  foreign 
ships  within  the  territorial  waters  of  a  Stete 
are  subject  to  ite  laws,  he  goes  on  to  say : 
''ships  which  confine  themselves  to  passing 
along  the  coaste  of  a  Stete,  in  the  part  of  the 
sea  which  forms  a  portion  of  ite  territory, 
are  subject  for  the  time  to  the  sovereignty  of 
such  Stete,  in  this  sense,  that  they  are 
bound  to  respect  the  military  and  police  rogu- 
lations  adopted  by  it  for  the  safety  of  ite  terri- 
tory and  of  the  population  of  the  coast."  ' '  The 
jurisdiction  of  theadjoining Stete  extends  over 
the  neighbouring  sea  only  as  far  as  is  deemed 
necessary  by  the  police  and  military  authori- 
ties. In  all  other  respecte  the  ship  is  as 
tree  as  if  it  wero  on  the  high  seas,  that  is  to 
say  it  is  considered  as  a  floating  portion  of 
the  country  to  which  it  bdongs."  (§  322.) 
Thus,  .according  to  this  author,  it  is  only 
with  regard  to  matters  of  police  and  mili- 
tary re^ilation,  that  the  jurisdiction  of  a 
Stete  over  ite  littoral  sea  extends. 

An  American  writer  on  International  Law, 
Mr.  Halleck  (chap.  6,  §  13),  after  speaking 
of  porte,  bays  and  mouths  of  rivers  as 
national  territory,  within  the  limite  of  which 
the  righte  of  property  and  territorial  juris- 
diction are  absolute,  and  exdusive  of  those 
of  every  other  Stete,  goes  on  to  say  that 
*'  the  general  usage  of  nations  superadds  to 
this  maritime  territory  an  exclusive  territo- 
torial  jurisdiction  over  the  sea  for  the  dis- 
tance of  one  marine  league,  or  the  range  of  a 
cannon-shot  along  all  the  shores  or  coaste  of 
a  Stete."  And  he  adds,  that  "  even  beyond 
this  limit  Stetes  may  exeroise  a  qualified 
jurisdiction  for  fiscal  and  defensive  pur- 
poses, that  is,  for  the  execution  of  their 
rovenue  laws,  and  to  provent  hovering  on 
their  coaste." 

He  observes,  that  "it  is  necessary  to 
distinguish  between  maritime  territory  and 
territorial  jurisdiction"  which  he  pro- 
poses to  do  in  a  subsequent  chapter,  and, 
indeed,  does  with  respect  to  vessels  in  a 
foroign  port ;  but  he  is  silent  as  to  how  far 
the  law  of  the  local  Stete  is  applicable  to 
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yeaaeLi  passmg  along  or  anchoring  in  its 
external  waters. 

A  writer  of  onr  own  country,  Mi. 
Manning,  in  his  Lctw  of  NiUions  (p.  119), 
lately  edited  by  a  distingoished  jumt,  Mr. 
Amos,  thus  limits  the  purposes  as  to  which 
this  right  may  be  exercised  : — "For  some 
limited  purposes  a  special  right  of  jurisdic- 
tion, and  even  (for  a  few  definite  purposes) 
of  dominion,  is  conceded  to  a  State  in 
respect  of  the  part  of  the  ocean  immediately 
adjoining  its  own  coast  line.  The  purposes 
for  which  this  jurisdiction  anddomimon  have 
been  recognised  are — first,  the  regulation  of 
fisheries  ;  second,  the  prevention  of  frauds  on 
Customs-laws ;  third,  the  exaction  of  harbour 
and  lighthouse  dues  ;  and  fourth,  the  protec- 
tion of  the  territory  from  violation  in  time  of 
war  between  other  States.  The  distance 
from  the  coast  line  to  which  this  qualified 
privilege  extends  has  been  variously 
measured  —  the  most  prevalent  distances 
being  that  of  a  cannon-shot  or  of  a  marine 
league  from  the  shore."  We  have  here  a 
total  silence  as  to  any  criminal  jurisdiction 
over  foreigners. 

Chancellor  Kent,  whose  opinion  we  should 
have  been  so  much  disposed  to  respect,  also 
leaves  the  matter  in  doubt.  <<It  is  diffi- 
cult," he  says,  "to  draw  any  precise  or 
determinate  conclusion,  amidst  the  variety 
of  opinions,  as  to  the  distance  to  which  a 
State  may  lawfully  extend  its  exclusive 
dominion  over  the  sea  adjoining  its  territo- 
ries, and  beyond  those  portions  of  the  sea 
which  are  embraced  by  harbours,  gulfs,  bays 
and  estuaries,  and  over  which  its  jurisdic- 
tion unquestionably  extends.  All  that  can 
be  reasonably  asserted  is,  that  the  dominion 
of  the  sovereign  of  the  shore  over  the  con- 
tiguous sea  extends  as  far  as  is.  requisite  for 
his  safety,  and  for  some  lawful  end.  A 
more  extended  dominion  must  rest  entirely 
upon  force  and  maritime  supremacy.  Ac- 
cording to  the  current  of  modem  authority, 
the  general  territorial  jurisdiction  extends 
into  the  sea  as  far  as  cannon-shot  will  reach, 
and  no  farther  ;  and  this  is  generally  calcu- 
lated to  be  a  marine  league.  And  ijie  Con- 
gress of  the  United  States  have  recognised 
this  limitation,  by  authorising  the  ^strict 
Courts  to  take  cognizance  of  all  captures 
made  within  a  marine  league  of  the  American 
shores." 

Three  or  four  other  learned  authors  remain 
to  be  noticed,  who,  although  not  professing 
to  treat  of  international  law,  have  neverthe- 
less incidentally  touched  on  tins  subject,  and 
whose  opinions  may  be  deserving  of  atten- 
tion. 

The  subject  is  discussed  by  M.  Mass^  in 
his  recent  work,  Le  Droit  Commercial  dona 


MS  rapporU  avec  le  DroU  Ciml,  of  which  the 
last  edition  appeared  in  1874  (Book  2,  Tit. 
2,  Chap.  1,  Art.  105).  After  giving  the 
usual  reasons  for  conceding  the  right  to  the 
territorial  sea,  he  continues,  "  Every  nation 
has,  therefore,  a  right  of  police  and  of 
jurisdiction  over  the  part  of  the  sea  which 
borders  on  its  coasts,  and  makes,  in  some 
sort,  a  part  of  its  territory.  It  can,  conse- 
quently, subject  all  ships  that  come  within 
the  extent  of  the  territorial  sea  to  its  cus- 
toms and  navigation  laws  ;  but  this  right  is 
not  so  absolute  as  that  the  nation,  whose 
coast  the  sea  adjoins,  can  prohibit  navigation 
for  the  purposes  of  commerce.  This  can 
only  be  denied  to  ships  of  war.  So  that,  to 
speak  truly,  in  all  that  concerns  navigation, 
a  people  has  not  the  full  right  of  pro|>erty 
over  the  littoral  sea.  It  hu  onlyjunsdio- 
tion  over  it.  'Quamvis  in  mari  non  sit 
territorium,'  says  Boccus  (cent.  2.  resp.  3, 
n.  10),  *  Tamen  in  eo  jurisdictio  exercetm' ; ' 
or  rather  the  right  of  property  is  burdened 
with  a  natural  servitude  for  the  general 
benefit  of  navigation.  It  is  otherwise  in 
respect  of  the  right  of  fishing,  which  is  con- 
fined to  the  inhabitants  of  me  coast."  M. 
Mass^  then  goes  into  the  question  of  dis- 
tance ;  and  after  repeating  and  rejecting  the 
views  of  the  earlier  puluicists,  adopts  the 
reasoning  usually  followed,  and  fixes  the 
distance  at  three  miles,  as  being  the  range  of 
cannon-shot.  At  the  same  time  he  observes 
that  this  logical  rule  is  not  always  followed, 
as  nations  sometimes  fix  their  own  Umits  at 
a  greater  distance,  which  is  binding  upon 
those  who  recognise  the  right.  Thus, 
France  subjects  all  vessels  to  its  Customs- 
laws  to  a  distance  of  five  leagues. 

Von  Kaltenbom,  in  his  Private  Maritime 
Law  of  Ewrope,  observes  that,  since  the  time 
of  Bynkershodk,  that  is  to  say  for  a  period 
of  200  years,  the  rule  has  been  gaining 
ground,  both  in  theory  and  practice,  that  the 
littoral  sea  so  far  as  cannon-shot  will  reach 
(Quousque  mari  e  terra  imperari  potest), 
belongs  to  the  maritime  territory  (Seege- 
biet),  of  a  nation.  With  regard  to  distance, 
the  writer  contents  himself  with  repeating 
the  opinions  of  lus  predecessors,  but  ex- 
presses none  of  his  own. 

Another  writer,  Mr.  Bishop,  in  his  Con^ 
mentariea  on  Criminal  Law,  an  elaborate  and 
learned  work,  published  in  1866,  says  (B.  iv. , 
ch.  5,  §  74),  *'A  nation,  bordering  on  the 
sea,  can  hold  actual  possession  of  it  as  far 
from  the  shore  as  cannon-baUs  will  reach, 
while  dominion  to  this  extent  is  necessary 
for  the  safety  of  the  inhabitants,  who  might 
otherwise,  being  neutral,  be  cut  down  in 
time  of  war  by  the  artillery  of  the  bellige- 
rents contencbng  on  the  water.      And  so 
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miidi  of  ocean,  the  anthorities  agree,  ia 
within  the  territorial  sovereignty  which  con- 
txoJa  the  adjacent  shores.  A  cannon-shot  is, 
for  this  purpose,  estimated  at  a  marine 
leagae,  which  is  little  short  of  three  and  a 
half  of  our  EngUsh  miles,  or  exactly  3*4517. 
Bat  the  rule  of  computing  a  cannon-shot  at 
ft  marine  league  for  this  purpose  was  esta- 
Uiflhed  before  the  late  improyements  in  guns 
and  gunnery  ;  and,  in  reason,  the  dis^oe 
would  seem  now  to  require  extension,  though 
the  author  is  not  able  to  refer  to  an^  suffi- 
cient authority  shewing  the  extension  to 
have  been  actually  made  in  the  law  of 
naitioiis." 

A  fourth  author,  Signer  Foramiti,  in  a 
short  but  very  able  treatise,  entitled 
**  L^Avocato  MariUimOf''  after  diiddiDg  the 
into   *'mare  vasto"  and   ^^mare  terri- 
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;,''  savs,  "  The  waters  which  bathe  the 
coast  and  uores  of  a  State  form  its  natural 
boundary  ;  for  the  more  efifectual  protection 
and  defence  of  which  the  general  usage  of 
nationa  allows  an  imaginary  line  to  be  tnced 
upon  the  sea,  at  a  convenient  distance  from 
the  ahore,  and  adapting  itself  to  the  forma- 
tion of  the  latter,  whidi  line  must  be  oon- 
aidered  aa  the  artificial  maritime  boundary 
of  the  State."  This  line  the  author,  adopt- 
ing the  language  of  Martens,  calls  '^  Linea  di 
riapetto,^*  and  fixes  at  the  usual  distance  of 
three  miles.  "  Every  ship/'  he  continues, 
''which  is  found  within  uus  line,  must  be 
conaidered  aa  in  the  waters  of  the  State  of 
whidi  it  bounda  the  sovereignty  and  juria- 
diction,  and  those  on  board  must  conduct 
thranaelvee  aa  though  they  were  on  the 
ahore,  doing  nothing  which  the  Government 
baa  a  rig^t  to  prohibit  aa  prejudicial  to  the 
property  or  safety  of  the  nation. "  Whether, 
if  the  contraiy  i&ould  happen,  they  will  be 
within  the  criminal  law  of  the  country  the 
antiior  does  not  proceed  to  tell  us. 

From  the  review  of  these  authorities  we 
arrive  at  the  following  results.  There  can 
be  DO  doubt  that  the  suggestion  of  Bynker- 
ahoek,  that  the  sea  surrounding  the  coast  to 
the  extent  of  cannon-range  shoidd  be  treated 
to  the  State  owning  the  coast, 
has,  witii  but  very  few  exceptions,  been 
accepted  and  adopted  by  the  publicists  who 
have  followed  him  during  the  last  two  centu- 
riea.  But  it  is  equally  dear  that,  in  the 
practical  application  of  the  rule,  in  respect  of 
the  particular  of  distance,  as  also  m  the 
atall  more  essential  particular  of  the  charac- 
ter and  degree  of  sovereignty  and  dominion 
to  be  exeraaed,  great  difference  of  opinion 
and  uncertainty  have  prevailed,  and  still 
continue  to  exirt. 

Aa  i^garda  distance,  while  the  majority  of 
anthon  have  adheied  to  the  three-miles  aone, 


others,  like  M.  Ortolan  and  Mr.  Halleck, 
applying  with  greater  consistency  the  prin- 
ciple on  which  the  whole  docbine  rests, 
insist  on  extending  the  distance  to  the 
modem  range  of  cannon — ^in  other  words 
doubling  it.  This  difference  of  opinion  may 
be  of  lime- practical  importance  in  the  pre- 
sent instance,  inasmuch  as  the  place  at 
which  the  offence  occurred  was  within  the 
lesser  distance  ;  but  it  is,  nevertheless,  not 
immaterial  as  shewing  how  unsettled  this 
doctrine  still  is.  The  question  of  sove- 
reignty, on  the  other  hand,  is  all  important 
And  here  we  have  every  shade  of  opinion. 

One  set  of  writers,  aa,  for  instance,  M. 
Hautef  euille,  ascribe  to  the  State  territorial 
property  and  sovereignty  over  the  three 
miles  of  sea,  to  the  extent  of  the  right  of 
excluding  the  ships  of  all  other  nations,  even 
for  the  purpose  of  passage — a  doctrine  flow- 
ing immediately  from  the  prindple  of  terri- 
torial property,  but  which  is  too  monstix>us 
to  be  admitted.  Another  set  concede  terri- 
torial property  and  sovereignty,  but  make 
it  subject  to  the  right  of  other  nations  to 
use  these  waters  for  the  purpose  of  naviga- 
tion. Others  again,  like  M.  Ortolan  and  M. 
Calvo,  deny  any  right  of  territorial  property, 
but  concede  ''jurisdiction;*'  by  wMch  I 
understand  the  power  of  applying  the  law, 
applicable  to  persons  on  the  land,  to  all  who 
are  within  the  territorial  water,  and  the 
power  of  legislating  in  respect  of  it,  so  as  to 
bind  every  one  who  comes  within  the  juris- 
diction, whether  subjects  or  foreigners. 
Some,  like  M.  Ortolan,  would  confine  this 
jurisdiction  to  purposes  of  "safety  and 
police  " — ^by  which  I  should  be  disposed  to 
understand  measures  for  the  protection  of 
the  territory,  and  for  the  regulation  of  the 
navigation,  and  the  use  of  harbours  and 
roaditeads,  and  the  maintenance  of  order 
among  the  shipping  therein,  rather  than  the 
general  application  of  the  criminal  law. 

Other  authors,  for  instance  Mr.  Manning, 
would  restrict  the  jurisdiction  to  oertam 
specified  purposes  in  which  the  local  State 
has  an  immediate  interest,  namely,  the  pro- 
tection of  its  revenue  and  fisheries,  the  exact- 
ing of  harbour  and  light  dues,  and  the  pro* 
tection  of  its  coasts  in  time  of  war. 

Some  of  these  authors,  for  instance  Pro- 
fessor Bluntschli,  make  a  most  important 
distinction  between  a  commorant  and  a 
passing  ship.  According  to  this  author, 
while  the  commorant  ship  ia  subject  to  the 
general  law  of  the  local  State,  the  passing 
ship  is  liable  to  the  local  jurisdiction  only  in 
matters  of  "military  and  police  r^ilationa, 
made  for  the  safe^  of  the  territory  and 
population  of  the  coast."  None  of  these 
writers,  it  should  be  noted,  diacasi  the 
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question,  or  go  the  length  of  asserting  that  a 
foreigner  in  a  foreign  ship,  using  the  waters 
in  question  for  the  purpose  of  navigation 
solely,  on  its  way  to  another  oount^,  is 
liable  to  the  criminal  law  of  the  adjoining 
country  for  an  offence  committed  on  board. 

Now,  when  it  is  remembered  that  it  is 
mainly  on  the  statements  and  authority  of 
these  writers,  and  to  opinions  founded  upon 
them,  that  we  are  called  upon  to  hold  that 
foreigners  on  the  so-called  territorial  sea  are 
subject  to  the  general  law  of  this  country, 
the  discrepancy  of  opinion  which  I  have  been 
pointingoutbecomesverymaterial.  Lookingto 
this,  we  may  properly  ask  those  who  contend 
for  the  application  of  the  existing  law  to  the 
littoral  sea  independently  of  legislation,  to  tell 
us  the  extent  to  which  we  are  to  go  in  apply- 
ingit.  Are  we  to  limit  it  to  three  miles,  or  to 
extend  it  to  six  ?  Are  we  to  treat  the  whole 
body  of  the  criminal  law  as  applicable  to  it, 
or  only  so  much  as  relates  to  "  police  and 
saiety  ? "  Or  are  we  to  limit  it,  as  one  of 
these  authors  proposes,  to  the  protection  of 
fisheries  and  customs,  the  exacting  of  har- 
bour and  light  dues,  and  theproteotion  of 
our  coasts  in  time  of  war  ?  Which  of  these 
writers  are  we  to  follow  ?  What  is  there  in 
these  conflicting  vievrs  to  guide  us,  in  the 
total  absence  of  precedent  or  legal  sanction, 
as  to  the  extent  to  which  we  may  subject 
foreigners  to  our  law?  What  is  there  in 
them  which  authorises  us  to  assume  not 
only  that  Parliament  can  of  right  deal  with 
the  three  miles  zone  as  forming  part  of  our 
territory,  but  also  that,  by  the  mere  assent  of 
other  nations,  thesea  to  tlus  extent  has  become 
so  completely  a  part  of  our  territory  as  to  be 
subject,  without  legislation,  to  the  whole 
body  of  our  existing  law,  ci-vil  and  criminal 

But  it  Ib  said  that  although  the  writers  on 
international  law  are  disagreed  on  so  many 
essential  points,  they  are  ul  agreed  as  to  the 
power  of  a  littoral  State  to  deal  with  the 
three  miles  zone  as  subject  to  its  dominion, 
and  that  consequently  we  may  treat  it  as 
subject  to  our  law.  But  this  reasoning 
strikes  me  as  unsatisfactory ;  for  what  does 
this  unanimity  in  the  general  avail  us  when 
we  come  to  the  practical  application  of  the 
law  in  the  particular  instance ,  if  we  are  left 
wholly  in  the  dark  as  to  the  degree  to  which 
the  law  can  be  le^timately  enforced  ?  This 
unanimity  of  opinion  that  the  littoral  sea  is, 
at  all  events  for  some  purposes,  subject  to 
the  dominion  of  the  local  State,  may  go  far 
to  shew  that,  by  the  concurrence  of  other 
nations,  such  a  State  may  deal  with  these 
waters  as  subject  to  its  legislation.  But  it 
wholly  fails  to  shew  that,  in  the  absence  of 
such  legislation,  the  ordinary  law  of  the 
lo(»d  State  will  extend  over  the  waters  in 


question,  which  is  the  point  which  we  have 
to  determine. 

Not  altogether  uninfluenced,  perhaps,  by 
the  diversity  of  opinion  to  which  I  have 
called  attention,  the  argument  in  support  of 
the  prosecution  presents  itself — ^not  without 
some  sacrifice  of  consistency — in  more  than 
one  shape.  At  one  time  it  was  asserted 
that,  for  the  space  of  three  miles,  not  only 
the  sea  itself,  but  the  bed  on  which  it  rests, 
forms  part  of  the  territory  or  realm  of  the 
countrr  owning  the  coast,  as  though  it  were 
so  much  land  ;  so  that  the  right  of  passage 
and  anchorage  might  be  of  right  denied  to 
the  ships  of  other  nations.  At  another  time 
it  is  said  that,  while  the  right  is  of  a  territo- 
rial character,  it  is  subject  to  a  right  of 
passage  by  the  ships  of  other  nations.  Some- 
times the  sovereignty  is  asserted,  not  as 
based  on  territorial  right,  but  simply  as 
attaching  to  the  sea,  over  which  it  is  con- 
tended that  the  nation  owning  the  coast  may 
extend  its  law  to  the  foreigner  navigating 
within  it. 

To  those  who  assert  that,  to  the  extent  of 
three  miles  from  the  coast,  the  sea  forma 
part  of  the  realm  of  England,  the  question 
may  well  be  put,  when  did  it  become  so  7 
Was  it  so  from  the  beginning  ?  It  certainly 
was  not  deemed  to  be  so  as  to  a  three  miles 
zone,  any  more  than  as  to  the  rest  of  the 
high  seas,  at  the  time  the  statutes  of 
Richard  2  were  passed.  For  in  those 
statutes  a  clear  distinction  is  made  between 
the  realm  and  the  sea,  as  also  between  the 
bodies  of  counties  and  the  sea  ;  the  jurisdic- 
tion of  the  admiral  being  (subject  to  the 
exception  already  stated  as  to  murder  and 
mayhem)  confined  strictly  to  the  latter,  and 
its  exercise  "lot^ifi  ihe  reo^"  prohibited 
in  terms.  The  language  of  the  first  of  these 
statutes  is  especially  remarkable :  '*  The 
admirals  and  their  deputies  shall  not 
meddle  from  henceforth  with  anything  done 
within  the  realm  of  Engkmd.  but  only  vyith 
things  done  upon  ihe  <ea."  it  is  impossible 
not  to  be  struck  by  the  distinction  here  taken 
between  the  realm  of  England  and  the  sea  ; 
or,  when  the  two  statutes  are  taken  to- 
gether, not  to  see  that  the  term  "realm," 
used  in  the  first  statute,  and  ''bodies  of 
counties,"  the  term  used  in  the  second 
statute,  mean  one  and  the  same  thins.  In 
these  statutes  the  jurisdiction  of  the  admiral 
is  restricted  to  the  high  seas,  and,  in  re- 
spect of  murder  and  mayhem,  to  the  great 
rivers  below  the  bridges,  while  whatever  is 
within  tiie  realm,  in  otiier  words  the  body  of 
a  county,  is  left  within  the  domain  of  the 
common  law.  But  there  i^  no  distinction 
taken  between  one  part  of  the  high  sea  and 
another.    The  three-miles  zone  is  no  more 
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deitt  with  aa  within  the  realm  than  the  seaa 
at  kige.  The  notion  of  a  three-milea  zone 
was  in  thoae  days  in  the  womb  of  time. 
When  ita  origin  is  traced,  it  is  found  to  be 
of  comparatively  modem  growth.  The  first 
mention  of  it  in  any  Court  of  this  country, 
so  fsr  aa  I  am  aware,  was  made  by  Lord 
Stowell,  with  reference  to  a  question  of 
neutral  rights,  in  the  first  year  of  the  pre- 
sent century,  in  the  case  of  the  Twee 
Qtbroeden  (21).  To  this  hour  it  has  not,  even 
in  theory,  yet  settled  into  certainty.  For 
centuries  before  it  was  thought  of,  the  great 
landmarks  of  our  judicial  system  had  been 
set&st — ^the  jurisdiction  of  the  conmion  law 
oyer  the  land  and  the  inland  waters  con- 
tsined  within  it,  forming  together  the  reabn 
of  England,  that  of  the  admiral  over  Eng- 
lish Teasels  on  the  seas,  the  common  pro- 
perty or  highway  of  manldnd. 

But  I  am  met  by  authority ;  and  beyond 
question  andent  authority  may  be  foimd  in 
Sundance  for  the  assertion  that  the  bed 
of  the  sea  is  part  of  the  realm  of  England, 
part  of  the  territorial  possessions  of  the 
Crown.  Coke,  commenting  on  §  439  of 
littletoD,  says,  in  explaining  the  words 
"  out  of  the  reslm,"  ''  If  a  man  be  upon  the 
sea  of  England,  he  is  within  the  kingdom  or 
realme  of  England,  and  vrithin  the  ligeance 
of  the  King  of  England,  as  of  his  crowne  of 
En^^and,  and  yet  aUwn  mart  is  out  of  the 
jurisdiction  of  the  common  law,  and  within 
the  juriadiction  of  the  Lord  Admirall." 

So  Lord  Hale,  in  his  work  dt  jure  mariSf 
speaka  of  the  narrow  seas,  and  the  soil 
thereof,  as  ''  part  of  the  King's  waste,  de- 
meanea,  and  dominions,  whether  in  the  body 
of  a  county  or  not."  But  this  was  said,  not 
with  reference  to  the  theory  of  the  three 
miles  zone,  which  had  not  then  been  thought 
of,  but  (following  Selden,)  to  the  wild  notion 
of  sovereignty  over  the  whole  of  the  narrow 
seaa.  Thia  pretenaion  failing,  the  rest  of  the 
doctrine,  as  it  seems  to  me,  falls  with  it. 
Moreover,  Hale  stops  short  of  saying  that 
the  bed  of  the  sea  forms  part  of  the  realm  of 
En^^and,  aa  a  portion  of  its  territory.  He 
spoika  of  it  under  the  vague  terms  of 
"waste,**  "demesnes,"  or  "dominions." 
He  carefully  distinguishes  between  the  parts 
of  the  sea  which  are  within  the  body  of  a 
county  and  those  which  are  not. 

Tt  is  true  that,  in  his  later  work  on  the 
Pleas  of  the  Crown,  Lord  Hale,  speaking,  in 
the  duster  on  Treasons  (vol.  i.,  p.  154),  of 
wh^  is  a  levying  of  war  against  the  King 
"within  the  reahn,"  according  to  the  re- 
quired averment  in  an  indictment  for  that 
dfenoe,  instances  the  hostile  invasion  of  the 
King's  ships  ("  which,"  he  observes,  "  are  so 
mai^ioyal  castles");  and  this,  he  says,  **ia 
You  46.--M.C. 
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a  levying  of  war  within  the  realm  ;"  the 
reason  he  assigns  being  that  "the  narrow 
seas  are  of  the  ligeance  of  the  Crown  of 
England,"  for  which  he  cites  the  authority 
of  Selden.  Here,  again,  we  have  Lord  Hale 
blindly  following  "Master  Selden,"  in  assert- 
ing that  the  narrow  seas  owe  allegiance  to 
the  crown  of  England.  A  hostile  attack  by 
a  subject  on  a  ship  of  war  on  the  narrow  seas 
would,  I  need  scarcely  say,  be  a  levying  of 
war  against  the  sovereign  ;  but  it  could  not 
now  be  said  to  be  high  ^ason  as  having 
been  done  within  the  realm. 

Blackstone  (Comm,  vol.  i.,  p.  110)  says 
that  "the  main  or  high  seas"  (which  he 
afterwards  describes  as  beginning  at  low- 
water  mark)  "are  part  o?  the  realm  of 
England  "—here  Mr.  Stephen,  feeling  that 
his  author  was  going  too  far,  interposes  the 
words  "  in  one  sense  "—  "  for  thereon,"  adds 
Blackstone,  "  our  Courts  of  Admiralty  have 
jurisdiction  ;  but  they  are  not  subject  to  the  • 
common  law."  This  is,  indeed,  singular 
reasoning.  Instead  of  saying  that  because 
these  seas  are  part  of  the  reidm  of  England 
the  Courts  of  Admiralty  have  jurisdiction 
over  them,  the  writer  reverses  the  position, 
and  says,  that  because  the  Admiralty  has 
jurisdiction  these  seas  are  part  of  the  realm 
— which  certainly  does  not  follow.  If  it  did, 
as  the  jurisdiction  of  the  Admiralty  ex- 
tended, as  regards  British  ships,  wherever 
the  sea  rolls,  the  entire  ocean  might  be  said 
to  bo  within  the  realm. 

But  to  what,  after  all,  do  these  ancient 
authorities  amount  ?  Of  what  avail  are  they 
towards  establishing  that  the  soil  in  the 
three  miles  zone  is  part  of  the  territorial 
domain  of  the  Crown  ?  These  assertions  of 
sovereignty  are  manifestly  based  on  the  doc- 
trine that  the  narrower  seas  are  part  of  the 
realm  of  England.  But  that  doctrine  is  now 
exploded.  Who,  at  this  day,  would  venture 
to  affirm  that  the  Sovereignty  thus  asserted 
in  those  times  now  exists?    What  foreign 

J'urist  is  there  who  would  not  deny,  what 
Cnglish  lawyer  who  would  not  shrink  from 
maintaining,  what  foreign  Grovemment  which 
would  not  repel  such  a  pretension  ?  I  lis- 
tened carefully  to  see  whether  any  such 
assertion  would  be  made,  but  none  was 
made.  No  one  has  gone  the  length  of  sug- 
gesting, much  less  of  openly  asserting,  that 
the  jurisdiction  still  exists.  It  seems  to  me 
to  follow  that,  when  the  sovereignty  and 
jurisdiction  from  which  the  property  in  the 
soil  of  the  sea  was  inferred,  is  gone,  the 
territorial  property  which  was  suggested  to 
be  consequent  upon  it,  must  necessarily  go 
with  it. 

But  we  are  met  here  by  a  subtle  and  in- 
genious argument.     It  is  said  that,  although 
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the  doctrine  of  the  juriadiction  of  the  Ad- 
miral over  foreigners  on  the  four  seas  has 
died  out,  and  can  no  longer  be  upheld,  yet, 
as  now,  by  the  consent  of  other  nations, 
sovereignty  over  this  territorial  sea  is  con- 
ceded to  us,  the  jurisdiction  formerly  as- 
serted may  be  revived,  and  made  to  attach 
to  the  newlyaoquired  domain. 

I  am  unable  to  adopt  this  reasoning.  Ex 
concerns^  the  jurisdiction  over  foreigners  in 
foreign  ships  never  really  existed.  At  all 
events,  it  has  long  been  dead  and  buried. 
Even  the  ghost  of  it  has  been  laid.  But  it 
is  evoked  from  its  grave  and  brought  to  life 
for  the  purpose  of  applying  it  to  a  part  of  the 
sea  which  was  included  in  the  whole,  as  to 
which  it  is  now  practically  admitted  that  it 
never  existed.  From  the  time  the  jurisdic- 
tion was  asserted  to  the  time  when  the  pre- 
tension to  it  was  dropped,  it  was  asserted 
over  this  portion  of  the  sea  as  part  of  the 
whole  to  which  the  jurisdiction  was  said  to 
extend.  If  it  was  bad  as  to  the  whole  indis- 
criminately, it  was  bad  as  to  every  part  of 
the  whole.  But  why  was  it  bad  as  to  the 
whole  ?  Simply  because  the  jurisdiction  did 
not  extend  to  foreigners  in  foreign  ships  on 
the  high  seas.  The  waters  in  question  have 
always  formed  part  of  the  high  seas.  They 
are  alleged  in  this  indictment  to  be  so  now. 
How,  then,  can  the  Admiral  have  the  juris- 
diction contended  for  over  them  if  he  had 
not  before  ?  There  having  been  no  new  sta- 
tute conferring  it,  how  has  he  acquired  it  ? 

To  come  back  to  the  subject  of  the  realm, 

1  cannot  help  thinking  that  some  confusion 
arises  from  the  term  realm  being  used  in 
more  than  one  sense.  Sometimes  it  is  used, 
as  in  the  statute  of  Richard  2,  to  mean  the 
land  of  England,  and  the  internal  sea  within 
it;  sometimes  as  meaning  whatever  the  sove- 
reignty of  the  Crown  of  England  extended, 
or  was  supposed  to  extend  over.  When  it  is 
used  as  synonymous  to  territory,  I  take  the 
true  meaning  of  the  term  ''  realm  "  of  Eng- 
land to  be  the  territory  to  and  over  which 
the  common  law  of  England  extends — ^in 
other  words,  all  that  is  within  the  body  of 
any  county — to  the  exclusion  of  the  high 
seas,  which  come  under  a  different  jurisdic- 
tion, only  because  they  are  not  within  any 
of  those  territorial  divisions,  into  which, 
among  other  things  for  the  administration  of 
the  law,  the  kingdom  is  parcelled  out.  At 
all  events,  I  am  prepared  to  abide  by  the 
distinction  taken  in  the  statutes  of  Richard 

2  between  the  realm  and  the  sea.  For 
centuries  our  judicial  system  in  the  ad- 
ministration of  the  criminal  law  has  been 
divided  into  two  distinct  and  independent 
branches,  the  one  having  jurisdiction  over 
the  land  and  any  sea  considered  to  be  within 


the  land  ;  the  other  over  the  sea  external  to 
the  land.  No  concurrent  assent  of  nations 
that  a  portion  of  what  before  was  treated  as 
the  high  sea,  and  as  such  common  to  all  the 
world,  shall  now  be  treated  as  the  territory 
of  the  local  state,  can  of  itself,  without  the 
authority  of  Parliament,  convert  that  which 
before  was  in  the  eye  of  the  law  high  sea, 
into  British  territory,  and  so  change  the  law, 
or  give  to  the  courts  of  this  oountiy,  inde- 
pendently of  leeislation,  a  jurisdiction  over 
the  foreigner  where  they  had  it  not  before. 
The  argument  in  support  of  the  contrary 
appears  to  me,  I  must  say,  singularly  incon- 
sistent with  itself.  According  to  it,  the 
littoral  sea  is  made  to  assume  what  I  cannot 
help  calling  an  amphibious  character.  At 
one  time  it  is  land,  at  another  it  is  water.  Is 
it  designed  to  apply  the  law  of  the  shore  to 
it,  so  as  to  make  the  foreigner  subject  to  that 
law,  it  becomes  so  much  territory.  Do  you 
wish  to  keep  it  within  the  jurisdiction  of  the 
Admiral — ^as  you  must  do  to  uphold  this  in- 
dictment— it  is  made  to  resume  its  former 
character  as  part  of  the  high  seas.  Unable 
to  follow  this  vacillating  reasoning,  I  must 
add  that,  to  my  mind,  the  contention  that 
the  littoral  sea  forms  part  of  the  realm  or 
territory  of  Great  Britain  is  fatal  to  the 
argument  which  it  is  intended  to  support. 
For,  if  the  sea  thus  becomes  part  of  the 
territory,  as  though  it  were  actually  inter 
famces  terrse,  it  seems  to  follow  that  it  must 
become  annexed  to  the  main  land,  and  so 
become  part  of  the  adjoining  county,  in 
which  case  there  would  be  an  end  to  the 
Admiralty  jurisdiction.  The  littoral  sea  can- 
not be  land  for  one  purpose  and  high  sea  for 
another.  Nor  is  anytlung  gained  by  substi- 
tuting the  term  '*  territory  "  for  land.  The 
law  of  England  knows  but  of  one  territory — 
that  which  is  within  the  body  of  a  county.  All 
beyond  it  is  the  hish  sea,  which  is  out  of  the 
province  of  EngUsh  law,  as  applicable  to  the 
shore,  and  to  which  that  law  cannot  be  ex- 
tended except  by  legislation. 

It  does  not  appear  to  me  that  the  argu- 
ment for  the  prosecution  is  advanced  by 
reference  to  encroachments  on  the  sea,  in 
the  way  of  harbours,  piers,  breakwaters, 
lighthouses,  and  the  like,  even  when  pro- 
jected into  the  open  sea,  or  of  forts  erected 
in  it,  as  is  the  case  in  the  Solent.  Where 
the  sea,  or  the  bed  on  which  it  rests, 
can  be  physically  occupied  permanently,  it 
may  be  made  subject  to  occupation  in  the 
same  manner  as  unoccupied  territory.  In 
point  of  fact,  such  encroachments  are  gene- 
rally made  for  the  benefit  of  the  navigation  ; 
and  are  therefore  readily  acquiesced  in.  Or 
they  are  for  the  purposes  of  defence,  and 
come  within  the  principle  that  a  nation  may 


Vol.  46.] 

Tke  Qmeen  t.  Keyn—Tke  Franamia,  C.CR. 

do  whMi  IB  neoesBary  for  the  protection  of  its 
own  temtoiy.  Whether  if  an  encroachment 
on  the  sea  were  such  as  to  obstruct  the  navi- 
gation to  the  ships  of  other  nations,  it  would 
not  amount  to  a  just  cause  of  complaint,  as 
inconsistent  with  international  rights,  might, 
if  the  case  arose,  be  deserving  of  serious  con- 
sidetation.  That  such  encroachments  are 
occasionally  made  seems  to  be  to  fall  very 
fw  short  of  establishing  such  an  exclusive 
property  in  the  littoral  sea  as  that,  in  the 
absence  of  legislation,  it  can  be  treated,  to 
all  intents  and  purposes,  as  part  of  the 
realm. 

Again,  the  fact  adverted  to  in  the  course 
of  the  discussion,  that  in  the  West  of  England 
mines  have  been  run  out  under  the  bed  of 
the  sea  to  beyond  low  watermark  seems  to 
me  to  avail  but  little  towards  the  decision  of 
the  question  of  territorial  property  in  the 
Uttoial  sea.  But  for  the  Act  of  the  21  &  22 
Vict  c.  109,  to  which  our  attention  has  been 
ipedally  directed,  I  should  have  thought  the 
matter  simple  enough.  Between  high  and 
low  watermark  the  proi>erty  in  the  soil  is  in 
the  Crown ;  and  it  is  to  be  assumed  that  it 
is  by  grant  or  license  from  the  Crown,  or  by 
pnscription,  which  presupposes  a  grant,  that 
a  mine  is  carried  beneath  it.  Beyond  low 
watermark  the  bed  of  the  sea  might,  I  should 
have  thought,  be  said  to  be  unappropriated, 
and,  if  capable  of  being  appropriated,  would 
become  the  property  of  the  first  occupier.  I 
should  not  have  thought  that  the  carrying 
one  or  two  mines  into  the  bed  of  the  sea 
beyond  low  watermark  could  have  any  real 
bearing  on  a  question  of  international  law 
hke  the  present. 

But  the  Act  just  referred  to,  and  the  cir- 
cumstances out  of  which  it  arose,  have  been 
brought  impressively  to  our  attention  by  the 
Lord  Chief  Justice  of  the  Common  Pleas,  as 
shewing  that,  according  to  parliamentary  ex- 
position, the  bed  of  the  sea  beyond  low 
watennaik  is  in  the  Crown.  I  cannot  help 
thinking  that,  when  the  matter  comes  to  be 
looked  at  a  little  more  closely,  it  will  be 
found  that  the  facts  by  no  means  warrant 
this  conclusion.  The  Duchy  of  Cornwall, 
which  is  vested  in  his  Royal  Highness  the 
Frince  of  Wales,  extends,  as  is  known,  to 
knr  watermark.  Mines  existing  under  the 
bed  of  the  sea  within  the  low  watermark 
having  been  carried  out  beyond  it,  a  question 
was  rused  on  the  part  of  the  Crown  as  to 
whether  the  minerals  beyond  the  low  water- 
mark, and  not  within  the  coimty  of  Corn- 
wall, as  also  those  lying  under  the  sea  shore 
between  high  and  low  water  mark,  within 
the  ooimty  of  Cornwall,  and  under  the  estu- 
aries and  tidal  rivers  within  the  county,  did 
not  belong  to  the  Crown.  The  matter  having 
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been  referred  to  Sir  John  Patteson,  his  deci- 
sion as  to  the  mines  and  minerals  below  low 
watermark  was  in  favour  of  the  Crown;  with 
reference  to  the  others,  in  favour  of  the 
Duchy.  Not  having  had  the  advantage  of 
seeing  Sir  John  Patteson's  award,  I  am  un- 
aware whether  the  precise  grounds  on  which 
his  decision  proceeded  are  stated  in  it,  but 
the  terms  in  which  it  was  framed  may  be 
gathered  with  perfect  precision  from  the  re- 
citals of  the  Act,  which,  by  arrangement, 
was  passed  shortly  afterwards,  to  give  statu- 
tory effect  to  the  award.  From  the  recitals 
in  the  preamble  to  the  Act,  it  appears  that 
the  award  was  very  carefully,  I  may  say 
cautiously,  drawn.  After  stating  the  matter 
in  dispute,  and  the  reference  to  Sir  John 
Patteson,  the  preamble  goes  on  to  recite  that 
the  arbitrator  had  decided:  '*  First,  that  the 
right  to  all  mines  and  minerals  lying  under 
the  sea  shore  between  high  and  low  water- 
marks within  the  said  county  of  Cornwall, 
and  under  estuaries  and  tidal  rivers,  and 
other  places  even  below  low  watermark, 
being  in  and  part  of  the  said  county,  is 
vested  in  his  Royal  Highness,  as  part  of  the 
soil  and  territonal  possessions  of  the  Duchy 
of  Cornwall ;  secondly,  that  the  right  to  all 
mines  and  minerals  lying  below  low  water- 
mark under  the  open  sea,  adjacent  to,  but 
not  being  part  of  the  county  of  Cornwall,  is 
vested  in  Her  Majesty  the  Queen  in  right  of 
her  Crown,  although  such  minerala  may  or 
might  be  won  by  workings,  commenced  above 
low  watermark  and  extended  below  it."  The 
difference  between  the  two  parts  of  this  re- 
cital is  at  once  apparent.  When  dealing  with 
that  which  is  within  low  watermark,  the 
award  declares  the  right  of  the  mines  and 
minerals  under  the  sea  shore  to  be  vested  in 
his  Royal  Highness,  ''  as  part  of  the  soU  and 
terrUoricU  possesaions  of  the  Duchy  of  Con^ 
walV*  But  when  the  learned  arbitrator 
comes  to  deal  with  the  mines  and  minerals 
below  low  watermark,  he  stops  short  of  say- 
ing that  these  mines  and  minerals  belong  to 
Her  Majesty  by  virtue  of  any  ownership  in 
the  soil:  he  confines  himself  to  awarding  that 
the  right  to  such  mines  and  minerala  is  vested 
in  Her  Majesty  **  in  right  of  her  Crowt^,** 
What  the  grounds  were  on  which  his  decision 
was  based  I  can  only  conjecture.  Sir  John 
Patteson  may  have  held,  on  the  authority  of 
Callis  (p.  53),  that  a  subject  cannot  have  any 
ownership  in  the  soil  below  low  watermark — 
and,  though  standing  next  to  the  throne,  the 
Prince  of  Wales  is  still  a  subject — and,  that 
as  between  the  Crown  and  a  subject,  as  re- 
gards property  in  or  under  the  open  sea  the 
Crown  had  the  better  right.  Or  the  dedsion 
may  have  been  founded  on  the  peculiar  con- 
stitution of  the  Duchy  of  Cornwall,  which  is 
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seHled  by  Act  of  Parliament,  and  occasion- 
ally reverts  to  the  Grown.  I  cannot  help 
til  ukingthat,  if  the  arbitrator  had  proceeded 
on  the  ground  at  all  that  the  bed  of  the  sea 
below  low  watermark  belonged  to  the  Crown, 
he  would  have  said  so,  as  he  had  just  before 
done  with  reference  to  the  soil  above  low 
watermark.  It  is  true  that,  when  we  come 
to  the  enacting  part  of  the  Statute,  that 
which  had  been  left  unsaid  by  Sir  John 
Patteson  is  supplied.  The  mines  and  minerals 
beyond  low  watermark  are  enacted  and  de- 
clared to  be  in  the  Queen,  in  right  of  her 
CroDiTi,  as  jxirt  of  the  9oil  atid  posMssiotis  of 
the  Craum,  just  as  the  mines  and  mineralB 
within  lo  .r  watermark  are  stated  to  be  vested 
in  the  Prince  of  Wales  as  Duke  of  Cornwall, 
in  right  of  the  Duchy  of  Cornwall,  as  part  of 
the  aoU  and  posaesgians  of  the  DxuKy.  But  it 
is  expressly  declared  that  this  is  to  be  taken 
to  be  so  only  "as  between  the  Queen  in  right 
of  her  Crown,  and  the  Prince  of  Wales  in 
right  of  the  Duchy  of  Cornwall ;"  and  the 
rights  of  all  other  persons  are  expressly  pre- 
served. I  am  surprised,  I  own,  that  we 
should  be  asked  to  look  on  this  piece  of 
legislation  as  a  parliamentary  recognition  of 
the  universal  right  of  the  Crown  to  the 
ownership  of  the  bed  of  the  sea  below  low 
watermark. 

This  was  a  Bill  for  the  settlement 
of  the  question  as  to  the  right  to  mines 
and  minerals  between  the  Crown  and  the 
Duchy,  a  measure  in  which  both  the  royal 
personages  concerned,  and  their  respective 
advisers  concurred,  and  in  which  no  other 
person  whatever  was  interested.  To  what 
1^1  ember  of  Parliament,  even  the  most  eccen- 
tric, could  it  possibly  have  occurred  to  raise 
an  objection  to  it,  on  the  ground  that  it  in- 
volved an  assertion  of  the  Queen's  right  of 
property  in  the  bed  of  the  sea  ?  To  whom 
would  it  occur,  that  in  passing  it.  Parliament 
was  asserting  the  right  of  the  Crown  to  the 
bed  of  the  sea  over  the  three  miles  distance, 
instead  of  settling  a  dispute  as  to  the  specific 
mines  which  were  in  question  \  With  the 
most  unfeigned  respect  for  my  learned  col- 
lesigue,  I  cannot  but  think  that  he  has 
attached  to  this  piece  of  legislation  a  degree 
of  importance  to  which  it  is  by  no  means 
entitled. 

It  thus  appearing,  as  it  seems  to  me,  that 
the  littoral  sea  beyond  low  watermark  did 
not,  as  distinguished  from  the  rest  of  the 
high  seas,  originally  form  part  of  the  terri- 
tory of  the  realm,  the  question  again  presents 
itself — ^When  and  how  did  it  become  so  \  Can 
a  purtion  of  that  which  was  before  high  sea 
have  been  converted  into  British  territory, 
without  any  action  on  the  part  of  the  British 
Government   or  l^gislatare — by  the   mere 


assertions  of  writeni  on  public  law— or  even 
by  the  assent  of  other  nations  ? 

And  when  in  support  of  this  position,  or 
of  the  theory  of  the  three  miles  zone  in  gene- 
ral, the  statements  of  the  writers  on  inter- 
national law  are  relied  on,  the  question  may 
well  be  asked — ^upon  what  authority  are 
these  statements  founded?  When  and  in 
what  manner  have  the  nations  who  are  to  be 
affected  by  such  a  rule  as  these  writers,  fol- 
lowing  one  another,  have  laid  down,  signified 
their  assent  to  it? — ^to  say  nothing  of  the 
difficulty  which  might  be  found  in  saying  to 
which  of  these  conflicting  opinions  such 
assent  had  been  given. 

For,  even  if  entire  unanimity  had  existed 
in  respect  of  the  important  particulars  to 
which  I  have  referred,  in  place  of  so  much 
discrepancy  of  opinion,  the  question  would 
still  remain,  how  far  the  law  as  stated  by  the 
publicists  had  received  the  assent  of  the  civi- 
lized nations  of  the  world  ?  For  writers  on 
international  law,  however  valuable  their 
labours  may  be  in  elucidating  and  ascertain- 
ing the  principles  and  rules  of  law,  cannot 
maJce  the  law.  To  be  binding,  the  law  must 
have  received  the  assent  of  the  nations  who 
are  to  be  bound  by  it.  This  assent  may  be 
express — as  by  treaty,  or  the  acknowledged 
concurrence  of  governments,  or  may  be  im- 
plied from  established  usage — ^an  instance  of 
which  is  to  be  found  in  the  fact  that  mer- 
chant vessels  on  the  high  seas  are  held  to  be 
subject  only  to  the  law  of  the  nation  under 
whose  flag  they  sail,  while  in  the  jMrts  of  a 
foreign  state  they  are  subject  to  the  local  law 
as  well  as  to  that  of  their  own  country.  In 
the  absence  of  proof  of  assent,  as  derived 
from  one  or  other  of  these  sources,  no  una- 
nimity on  the  part  of  theoreticflJ  wziters 
would  warrant  the  judicial  application  of  the 
law  on  the  sole  authority  of  their  views  or 
statements.  Nor,  in  my  opinion,  would  the 
clearest  proof  of  unanimous  assent  on  the 
part  of  other  nations  be  sufficient  to  autho- 
rize the  tribunals  of  this  country  to  apply, 
without  an  Act  of  Pariiament,  what  would 
practically  amount  to  a  new  law.  In  so  doing 
we  should  be  imjustifiably  usurping  the  pro- 
vince of  the  legislature.  The  assent  of  na- 
tions is  doubtless  sufficient  to  give  the  power 
of  parliamentary  legislation  in  a  matter 
otherwise  within  the  sphere  of  international 
law ;  but  it  would  be  powerless  to  confer  a 
jurisdiction  beyond  and  unknown  to  the 
law,  such  as  that  now  insisted  on — ^a  juris- 
diction over  foreigners  in  foreign  ships  on  a 
portion  of  the  hi^  seas. 

And  when  I  am  told  that  all  other  nations 
have  assented  to  such  an  absolute  dominion^ 
on  the  part  of  the  httoral  state,  over  this 
portion  ^  the  sea,  as  that  their  ships  maybe 
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exdaded  from  it,  and  that,  without  any  open 
kgialation,  or  notice  to  them  or  their  sub- 
jects, the  latter  may  be  held  liable  to  the 
local  law,  I  ask,  first,  what  proof  there  is  of 
Bach  assent  as  is  here  asserted  ?  and,  second- 
ly, to  what  extent  has  such  assent  been  ear- 
ned f — ^a  question   of   infinite    importance, 
when,   undirected    by    legislation,    we    are 
called  upon  to  apply  the  law  on  the  strength 
of  such  assent.    It  is  said  that  we  are  to  take 
the  statements  of  the  publicists  as  conclusive 
proof  of  the  assent  in  question,  and  much 
has  been  said  to  impress  on  us  the  respect 
which  is  due  to  their  authority,  and  that 
they  are  to  be  looked  upon  as  witnesses  of 
the  fact,  whose  statements,  or  the  foundation 
on  which  those  statements  rest,  we  are  scarcely 
at  Hberty  to  question.     I  demur  altogether 
to  this  position.     I  entertain  a  profound  re- 
spect for  the  opinion  of  jurists  when  dealing 
with    matters    of    juridical    principle    and 
opinion  ;  but  we  are  here  dealing  with  a 
question,  not  of  opinion,  but  of  fact ;  and  I 
most  assert  my  entire  liberty  to  examine  the 
evidence,   and    see    upon  what  foundation 
these  statements  are  based.     The  question  is 
one  not  of  theoretical  opinion,  but  of  fact ; 
and,  fortunately,   the  writers,  upon  whose 
statements  we  are  called  upon  to  act,  have 
afforded  us  the  means  of  testing  those  state- 
ments by  reference  to  facts.     They  refer  us 
to  two  things,  and  to  these  alone — treaties 
and  usage.     Let  us  look  a  little  more  closely 
into  both. 

First,  then,  let.  us  see  how  the  matter 
stands  as  r^ards  treaties : — It  may  be  as- 
serted without  fear  of  contradiction  that  the 
rule  that  the  sea  surrounding  the  coast  is  to 
be  treated  as  a  part  of  the  adjacent  territory, 
so  that  the  State  shall  have  exclusive  do- 
minion over  it,  and  that  the  law  of  the  latter 
shall  be  generally  applicable  to  those  passing 
over  it  in  the  ships  of  other  nations,  has 
never  been  made  the  subject-matter  of  any 
treaty,  or,  as  matter  of  acknowledged  right, 
has  formed  the  basis  of  any  treaty,  or  has 
even  been  the  subject  of    diplomatic  dis- 
cussion.   It  has  been  entirely  the  creation  of 
the  writers  on  international  law.     It  is  true 
that  the  writers  who  have  been  cited  con- 
stantly refer  to  treaties  in  support  of  the 
doctrine  they  assert.     But  when  the  treaties 
they  refer  to  are  looked  at,  they  will  be  found 
to   relate    to    two    subjects  only — the    ob- 
servance of  the  rights  and  obligations   of 
neutrahty,  and  the  exclusive  right  of  fishing. 
In  fixing  the  limits  to  which  these  rights 
ahonld  extend,  nations  have  so  far  followed 
the  writers  on  international  law  as  to  adopt 
the  principle  of  the  three  miles  range  as  a 
oonvenient    distance.      There    are    several 
treaties  by  which  nations  have  engaged,  in 
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the  event  of  either  of  them  being  at  war 
with  a  third,  to  treat  the  sea  within  three 
miles  of  each  other's  coasts  as  neutral  terri- 
tory, within  which  no  warlike  operations 
should  be  carried  on ;  instances  of  which 
will  be  found  in  the  various  treatises  on 
international  law. 

Thus,  for  instance,  in  the  treaties  of  com- 
merce, between  Great  Britain  and  France, 
of  September,  1786 ;  between  France  and 
Russia,  of  January,  1787  ;  between  Great 
Britain  and  the  United  States,  of  October, 
171H,  each  contracting  party  engages,  if  at 
war  with  any  other  nation,  not  to  carry  on 
hostilities  within  cannon-shot  of  the  coast  of 
the  other  contracting  party ;  or,  if  the  other 
should  be  at  war,  not  to  allow  its  vessels  to 
be  captured  within  the  like  distance.  There 
are  many  other  treaties  of  the  like  tenor,  a 
list  of  which  is  given  by  Azuni  (voL  iL,  p. 
78) ;  and  various  ordinances  and  laws  have 
been  made  by  the  different  states  in  order  to 
give  effect  to  them. 

Again,  ^  nations,  possessing  opposite  or 
neighbouring  coasts,  bordering  on  a  common 
sea,  have  sometimes  found  it  expedient  to 
agree  that  the  subjects  of  each  shall  exerdse 
an  exclusive  right  of  fishing  to  a  given 
distance  from  their  own  shores,  and  here  also 
have  accepted  the  three  miles  as  a  convenient 
distance.  Such,  for  instance,  are  the  treaties 
made  between  this  country  and  the  United 
States  in  relation  to  the  fishery  off  the  coast 
of  Newfoundland,  and  those  between  this 
country  and  France  in  relation  to  the  fishery 
on  their  respective  shores  ;  and  local  laws 
have  been  passed  to  give  effect  to  these 
engagements. 

But  in  all  these  treaties  this  distance  is 
adopted,  not  as  matter  of  existing  right 
established  by  the  general  law  of  nations, 
but  as  matter  of  mutual  concession  and  con- 
vention. Instead  of  upholding  the  doctrine 
contended  for,  the  fact  of  these  treaties 
having  been  entered  into  has  rather  the 
opposite  tendency  ;  for  it  is  obvious  that,  if 
the  territorial  right  of  a  nation  bordering  on 
the  sea  to  this  portion  of  the  adjacent  waters 
had  been  established  by  the  common  assent 
of  nations,  these  treaty  arrangements  would 
have  been  wholly  superfluous.  Each  nation 
would  have  been  boimd,  independently  of 
treaty  engagement,  to  respect  the  neutrality 
of  the  other  in  these  waters  as  much  as  in  its 
inland  waters.  The  foreigner  invading  the 
rights  of  the  local  fisherman  woulcf  have  been 
amenable,  consistently  with  international 
law,  to  local  legislation  prohibiting  such  in- 
fringement, without  any  stipulation  to  that 
effect  by  treaty.  For  what  object,  then,  have 
theee  treaties  been  resorted  to  ?  Manifestly, 
in  order  to  obviate  all  questions  as  to  con* 
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current  or  conflicting  rights  arising  under 
the  law  of  nations.  Possibly,  after  these 
precedents  and  all  that  has  been  written  on 
this  subiect,  it  may  not  be  too  much  to  say 
that,  independently  of  treaty,  the  three-mile 
belt  of  sea  might  at  this  day  be  taken  as  be- 
longing, for  these  purposes,  to  the  local  state. 
But  it  is  scarcely  logical  to  infer,  from  such 
treaties  alone,  that,  because  nations  have 
agreed  to  treat  the  littoral  sea  as  belonging 
to  the  country  it  adjoins,  for  certain  specified 
objects,  they  have  therefore  assented  to 
forego  all  other  rights  previously  enjoyed  in 
common,  and  have  submitted  themselves, 
even  to  the  extent  of  the  right  of  navigation 
on  a  portion  of  the  high  seas,  and  the  liability 
of  their  subjects  therein  to  the  criminal  law, 
to  the  will  of  the  local  sovereign,  and  the 
jurisdiction  of  the  local  state.  Equally 
illogical  is  it,  as  it  seems  to  me,  from  the 
adoption  of  the  three  miles  distance  in  these 
particular  instances,  to  assume  independently 
of  everything  else,  a  recognition,  by  the  com- 
mon assent  of  nations,  of  the  principle  that 
the  subjects  of  one  state  passing  in  ships 
within  three  miles  of  the  coast  of  another 
shall  be  in  all  respects  subject  to  the  law  of 
the  latter.  It  may  be  that  the  maritime 
nations  of  the  world  are  prepared  to  acquiesce 
in  the  appropriation  of  the  littoral  sea  ;  but 
I  cannot  think  that  these  treaties  help  us 
much  towards  arriving  at  such  a  conclusion. 
At  all  events,  the  question  remains  whether 
judicially  we  can  infer  that  the  nations  who 
have  been  parties  to  them,  and  still  further 
those  who  have  not,  have  thereby  assented 
to  the  application  of  the  criminal  law  of  other 
nations  to  their  subjects  on  the  waters  in 
question,  and  on  the  strength  of  such  in- 
ference so  aDDlv  the  criminal  law  of  this 
country.  Tnb  uucertainty  in  which  we  are 
left,  so  far  as  judicial  knowledge  is  con- 
cerned, as  to  the  extent  of  such  assent,  like- 
wise presents,  I  think,  a  very  :>erious  obstacle 
to  our  assuming  the  jurisdiction  we  are 
called  upon  to  exercise,  independently  of  the, 
to  my  mind,  still  more  serious  difficulty  that 
we  should  be  assuming  it  without  legislative 
warrant. 

So  much  for  treaties.  Then,  how  stands 
the  matter  as  to  usage,  to  which  reference 
is  so  frequently  made  by  the  publicists  in 
support  of  their  doctrine  ?  When  the  matter 
\A  looked  into,  the  only  usage  found  to  exist 
is  such  as  is  connected  with  navigation,  or 
with  revenue,,  local  fisheries,  or  neutrality, 
and  it  is  to  these  alone  that  the  usage  relied 
on  is  confined.  Usage  as  to  the  application 
of  the  general  law  of  the  local  state  to 
foreigners  on  the  littoral  sea,  there  is  actually 
none.  No  nation  has  arrogated  to  itself  the 
right  of  excluding  foreign  vessels  from  the 


use  of  its  external  littoral  iraten  for  the  pur- 
pose of  navigation,  or  has  assumed  the  power 
of  making  foreigners  in  foreign  ships  passing 
through  these  waters  subject  to  its  law, 
otherwise  than  in  respect  of  the  matters  to 
which  I  have  just  referred.  Nor  have  the 
tribunals'  of  any  nation  held  foreigners  in 
these  waters  amenable  generally  to  the  local 
criminal  law  in  respect  of  offences.  It  is  for 
the  first  time  in  the  annals  of  jurisprudence 
that  a  Court  of  justice  is  now  called  upon  to 
apply  the  criminal  law  of  the  country  to  such 
a  case  as  the  present. 

It  may  well  be,  I  say  again,  that — after 
all  that  has  been  said  and  done  in  this  respect 
— after  the  instances  which  have  been  men- 
tioned of  the  adoption  of  the  three  miles 
distance,  and  the  repeated  assertion  of  this 
doctrine  by  the  writers  on  public  law,  a 
nation  which  should  now  deal  with  this  por- 
tion of  the  sea  as  its  own,  so  as  to  make 
foreigners  within  it  subject  to  its  law,  for  the 
prevention  and  punishment  of  oifenoes, 
would  not  be  considered  as  infringing  the 
rights  of  other  nations.  But  I  appr^end 
tluit,  as  the  ability  so  to  deal  witii  these 
waters  would  result,  not  from  any  original 
or  inherent  right,  but  from  the  acquiescence 
of  other  states,  some  outward  manifestation 
of  the  national  will,  in  the  shape  of  open 
practice  or  municipal  legislation,  so  as  to 
amount,  at  least  constructively,  to  an  occupa- 
tion of  that  which  was  before  unappropriated, 
would  be  necessary  to  render  the  foreigner, 
not  previously  amenable  to  our  law,  subject 
to  its  general  control.  That  such  legislation, 
whether  consistent  with  the  generad  law  of 
nations,  or  not,  would  be  binding  on  the 
tribunals  of  this  country — leaving  the 
question  of  its  consistency  with  international 
law  to  be  determined  between  the  govern- 
ments of  the  respective  nations — can  of  course 
admit  of  no  doubt.  The  question  is  whether 
such  legislation  would  not,  at  all  events,  be 
necessary  to  justify  our  Courts  in  applying 
the  law  of  this  country  to  foreigners  under 
entirely  novel  circumstances  in  which  it  has 
never  been  applied  before. 

It  is  obviously  one  thing,  to  say  that  the 
legislature  of  a  nation  may,  from  the  common 
assent  of  other  nations,  have  acquired  the 
full  right  to  legislate  over  a  part  of  that 
which  was  before  high  sea,  and  as  such 
common  to  the  world  ;  another  and  a  very 
different  thing  to  say  that  the  law  of  the  local 
state  becomes  thereby  at  once,  without  any- 
thing more,  applicable  to  foreigners  within 
such  part,  or  that,  independently  of  legisla- 
tion, the  Courts  of  the  local  state  can  propria 
vigore  so  apply  it.  The  one  position  does  not 
follow  from  the  other  ;  and  it  is  essential  to 
keep  the  two  things,  the  power  of  Parliament 
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to  legislate,  and  the  authority  of  our  CourtB, 
without  Bttch  legislation,  to  apply  the 
criminal  law  where  it  could  not  have  been 
applied  before,  altogether  diBtinct,  which,  it 
is  evident,  is  not  always  done.  It  is  un- 
iieoeeflaTy  to  the  defence,  and  equally  so  to 
the  decision  of  the  case,  to  determine  whether 
Parliament  has  the  right  to  treat  the  three 
miles  zone  as  part  of  the  realm  consistently 
with  international  law.  That  is  a  matter  on 
which  it  is  for  Parliament  itself  to  decide. 
It  is  enough  for  us  that  it  has  the  power  to 
do  so.  The  question  is  whether,  acting  judi- 
cially, we  can  treat  the  power  of  Parliament 
to  legislate  as  making  up  for  the  absence  of 
actual  legislation.  I  am  clearly  of  opinion 
that  we  cannot,  and  that  it  is  only  in  the 
instances  in  which  foreigners  on  the  seas 
have  beep  made  specially  liable  to  our  law 
by  statutoiy  enactment  that  that  law  can  be 
a{mlied  to  them. 

Let  us  then  now  see  what  has  been  done 
herein  in  the  way  of  legislation. 

The  statutes  relating  to  the  sea  by  which 
foreigners  may  be  affected  may  be  divided 
into  two  classes,  those  which  have  no 
reference  to  the  three  miles  zone,  and  those 
which  have.  The  latter,  again,  may  be 
divided  into  those  which  expressly  refer  to 
the  foreigner,  and  those  which  are  said  to  do 
so  by  implication  only.  It  is  desirable  to 
dispose  of  those  first  referred  to  before  we 
come  to  the  statutes  which  have  reference  to 
the  three  miles  distance.  First  in  order 
eomes  the  statute  of  the  28  Henry  8. 
c  15,  upon  which  an  argument  has  been 
founded,  resting  on  a  broader  basis  than  that 
of  the  modem  doctrine,  and  which,  if  it  could 
be  upheld,  would  dispense  with  the  necessity 
of  resorting  to  the  theory  of  the  three  miles 
zone  at  all.  It  has  been  suggested  that,  in- 
dependently of  any  legislation  having  special 
reference  to  the  tluree  miles  zone,  the  statute 
of  Henry  8,  which  transferred,  as  we 
have  seen,  the  jurisdiction  of  the  Admiral 
to  the  Courts  of  Common  Law,  had  the 
effect  of  making  foreigners  subject  to  our 
law  for  offences  committed  on  foreign  ships 
within  the  narrow  seas  ;  the  argument,  if  I 
apprehend  it  rightly,  being,  fint,  that,  the 
langoage  of  the  statute  being  general  in  its 
terms,  it  must  be  taken  to  have  included 
foreigners  as  weU  as  subjects  ;  secondly,  that, 
inasmuch  as,  at  the  time  when  the  Statute  of 
Henry  8  was  passed,  the  claim  to  do- 
minion over  the  narrow  seas  was  still  asserted 
on  the  part  of  the  Crown,  the  jurisdiction 
given  to  the  Admiral  by  the  prior  Admiralty 
Commissions  must  be  taken  to  have  been  co- 
extensive therewith,  and  such  jurisdiction 
must  therefore  be  considered  as  having  been 
tnnsf ened  by  the  Statute. 
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It  is  true  that  the  language  of  the  statute 
is  quite  general  in  its  terms.  After  reciting 
the  inconveniences  arising  from  the  existing 
jurisdiction,  it  enacts  that  ''all  treasons, 
felonies,  robberies,  murders  and  con- 
federacies committed  in  or  upon  the  sea,  or 
in  any  haven,  river,  creek  or  place  where 
the  admiral  or  admirals  have,  or  pretend  to 
have  " — which  has  been  construed  to  mean 
rightfully  assert — "jurisdiction,  shall  be  en- 
quired, tried,  heard,  and  determined  and 
judged  in  such  shires  and  places  in  the  realm 
as  shall  be  limited  by  the  King's  commission, 
in  like  form  and  condition  as  if  such  offences 
had  been  committed  on  land."  No  doubt 
these  words  are  large  enough  to  include 
foreigners  as  well  as  subjects  ;  but  so  they 
are  to  include  the  entire  ocean  as  well  as  the 
narrow  seas.  And  it  cannot  be  supposed 
that  anything  so  preposterous  was  con- 
templated as  to  make  foreigners  liable  to  the 
law  of  this  country  for  offences  committed 
on  foreign  ships  aU  over  the  world.  The 
statute  must  receive  a  reasonable  construc- 
tion, and  the  construction  put  upon  it  by 
the  highest  authorities  has  tJways  been  that 
all  that  it  effected,  or  was  intended  to  effect, 
was,  as  I  have  ali^Bady  stated,  a  transfer  of 
jurisdiction  only. 

In  the  Third  IndUvU,  cap.  49,  p.  112, 
Lord  Coke,  speaking  of  this  statute,  with 
reference  to  the  offence  of  piracy,  says,  "  this 
statute  did  not  alter  the  offence  or  make  the 
offence  felony,  but  leaveth  the  offence  as  it 
was  before  this  Act,  viz. ,  felony  only  by  the 
civil  law,  but  giveth  a  mean  of  trial  by  the 
common  law.''  In  Comynt^  Digest,  Title 
Admiralty,  E.  5,  it  is  said,  "This  statute 
does  not  alter  the  nature  of  the  offence, 
which  shall  be  determined  by  the  civil  law, 
but  the  manner  of  trial  only."  And  in 
Hawkins'  Pleas  of  the  Crown  (vol.  1,  sect. 
II.,  p.  254),  it  is  said,  "The  statute  of  28 
Hen.  8.  c.  16,  does  not  alter  the  nature 
of  the  offence,  so  as  to  make  that  which  was 
before  a  felony  only  by  the  civil  law,  now 
become  a  felony  by  the  common  law ;  for 
the  offence  must  still  be  alleged  as  done  upon 
the  sea,  and  is  no  way  cognizable  by  the 
common  law ;  but  only  by  virtue  of  this 
statute,  which,  by  ordaining  that  in  some 
respects  it  shall  have  the  like  trial  and  punish- 
ment as  are  used  for  felony  at  common  law, 
shall  not  be  carried  so  far  as  to  make  it  also 
agree  with  it  in  other  particulars  which  are 
not  mentioned."  A^in,  in  the  same  work 
(vol.  II.,  p.  364),  Hawkins  writes:  "The 
statute  28  Henry  8.  c.  15,  altered  not 
the  nature  of  the  offence,  but  only  the 
manner  of  trial." 

Again,  before  we  can  hold  the  statute, 
from  the  generality  of  its  terms,  to  include 
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foreigners,  we  have  to  consider  whether,  ac- 
cording to  the  law  of  nations,  the  jurisdiction 
of  the  admiral  over  foreigners,  in  foreign 
ships,  on  the  high  seas,  existed  when  the 
statute  was  passed.  For  where  the  language 
of  a  statute  is  general,  and  may  include 
foreigners  or  not,  the  true  canon  of  con- 
struction is  to  assume  that  the  legislature  has 
not  so  enacted  as  to  violate  the  rights  of 
other  nations.  In  the  case  of  Le  Louis  (45) 
where,  on  an  appeal  from  the  sentence 
of  a  Vice-Admiralty  Court,  condemning 
a  French  ship  for  being  employed  in 
the  slave  trade  and  forcibly  resisting  the 
King's  cruisers,  the  application  of  the  Slave 
Trade  Act  to  a  foreign  ship  came  into 
question.  Lord  Stowell  said  :  '^  Neither  this 
British  Act  of  Parliament^  nor  any  com- 
mission founded  on  it,  can  affect  any  right 
or  interest  of  foreigners,  unless  they  are 
founded  on  principles  and  impose  regulations 
that  are  consistent  with  the  law  of  nations. 
That  is  the  only  law  that  Great  Britain  can 
apply  to  them  ;  and  the  generality  of  any 
terms  employed  in  an  Act  of  Parliament 
must  be  narrowed  in  construction  by  a 
religious  adherence  thereto."  This  rule  was 
acted  on  by  Vice-Chancellor  Wood,  and  by 
the  Lords  Justices  Knight  Bruce  and  Turner, 
on  appeal  from  his  decision,  in  a  case  of 
Cope  V.  Doherty  (37),  where  the  owners 
of  one  foreign  ship  having  sued  the 
owners  of  another,  for  damage  done  by 
a  collision  at  sea,  on  the  defendants  seek- 
ing to  take  advantage  of  the  limitation  of 
Utility  established  by  section  504  of  the 
Merchant  Shipping  Act  (17  &  18  Vict., 
c.  104),  it  was  nela  that,  however  general 
in  its  terms,  the  enactment  did  not  apply 
to  foreign  vessels.  Lord  Justice  Turner 
says, — **  This  is  a  British  Act  of  Parliament, 
and  it  is  not,  I  think,  to  be  presumed  that 
the  British  Parliament  could  intend  to  legis- 
late as  to  the  rights  and  liabilities  of 
foreigners.  In  order  to  warrant  such  a  con- 
clusion, I  think  that  either  the  words  of  the 
Act  ought  to  be  express,  or  the  context  of  it 
very  clear." 

This  being  the  true  rule  of  construction, 
we  have  to  consider  whether  the  jurisdiction 
of  the  admiral  extended  over  foreigners  on 
the  high  seas  consistently  with  the  rights  of 
other  nations,  and  I  take  it  to  be  perfectly 
clear  that  it  did  not.  Nor  could  it,  con- 
sistently with  the  law  of  nations,  be  made  to 
extend  to  them.  For,  if  there  is  one  pro- 
position of  international  law  more  settled 
and  indisputable  than  another,  it  is  that  the 
ships  of  each  nation  on  the  high  seas  carry 
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the  law  of  their  own  nation  with  them,  and 
that  those  on  board  of  them  are  amenable  in 
respect  of  offences  conunitted  in  them  (save 
and  except  in  respect  of  piracy,  whidi  is  an 
offence  against  the  law  of  all  nations)  to  the 
law  of  such  nation  alone  :  the  only  exception 
to  this  otherwise  universal  rule  being  that 
the  merchant  ships  of  one  nation,  when  in 
the  ports  and  waters  of  another,  are  subject 
to  the  law  of  the  latter.  But  this  liability  is 
by  all  jurists  treated  as  the  exception  to  the 
general  rule.  To  argue  that,  because 
merchant  ships  and  those  in  them,  when  in 
the  waters  of  another  state,  are  liable  to  the 
local  law,  this  liability  can  be  extended  to 
foreign  ships  all  over  the  world,  is  to  make 
the  exception  swallow  up  the  rule.  And  this 
brings  me  to  the  second  branch  of  the  argu- 
ment, that  the  jurisdiction  having  been 
asserted  as  to  the  narrow  seas  at  the  time 
the  statute  passed,  it  must  be  taken  to  have 
been  transferred  by  the  statute.  The  answer 
to  such  a  contention  is  that,  no  reference 
being  made  in  the  statute  to  this  now  ex- 
ploded claim  of  sovereignty,  we  must  read 
the  Statute  as  having  transferred — as,  indeed, 
it  could  alone  transfer — such  jiuisdiction 
only  as  actually  existed.  Jurists  are  now 
agreed  that  the  claim  to  exclusive  dominion 
over  the  narrow  seas,  and  consequent  juris- 
diction over  foreigners  for  offences  committed 
thereon,  was  extravagant  and  unfounded, 
and  the  doctrine  of  die  three  miles  juris- 
diction has  taken  the  place  of  all  such 
pretensions.  In  truth,  though  largely 
asserted  in  theory,  the  jurisdiction  was 
never  practically  exercised,  in  respect  of 
foreigners.  The  fallacy  of  such  an  argument 
as  I  have  here  referred  to,  consists  in 
supposing  the  jurisdiction  to  have  had 
a  real  existence,  so  as  to  be  capable  of 
being  transferred  without  being  first 
expressly  created  by  the  Statute.  A^id  the 
position  contended  for  labours  under  this 
further  difficulty,  that  it  supposes  a  statu- 
tory transfer,  by  implication,  of  a  juris- 
diction of  one  extent  at  the  time  the  Statute 
was  passed,  and  of  another  at  the  present 
day. 

One  or  two  other  statutes  relating  to  the 
sea  may  be  disposed  of  in  a  few  words,  as 
having  little  or  no  bearing  on  the  question 
before  us.  The  Act  of  5  Elizabeth,  c.  5,  an 
Act  for  the  protection  of  English  shipping, 
after  prohibiting,  under  penalties,  the  im- 
portation of  ps^cular  articles  in  foreign 
ships,  provides  (§  30)  that  such  of  the  offences 
created  by  the  Act  as  shall  be  done  on  the 
main  sea,  or  coasts  of  the  sea,  being  no  part 
of  the  body  of  any  county  of  this  realm,  and 
without  the  precincts,  jurisdiction  and 
liberties  of  the  Cinque-ports,  and  out  of  any 
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hftTon  or  pier,  shall  be  tried  aoooiding  to  the 
statute  of  28  Henry  8.  If  done  on  the 
main  sea,  or  coasts  of  the  sea,  within  the 
jmisdiction  of  the  Cinque-ports,  such  ofifence 
is  to  be  tried  before  the  Lord  Warden,  or  his 
lieutenant,  or  judge,  or  before  judg^  of 
oyer  and  terminer,  according  to  the  statute 
of  Henry  8.  It  is  obvious  that  this 
statute  only  affects  the  foreigner  who  is  seek- 
ing our  shores  with  the  object  of  breaking 
the  law. 

Coroners  for  counties,  having  under  the 
old  law  no  authority  to  enquire  of  matters 
arising  on  the  sea  unless  within  the  body  of 
the  county,  are  now,  by  a  recent  Act  of 
Parliament  (6  Vict.  c.  12),  enabled,  where 
there  ia  no  Admiralty  coroner,  to  hold 
inquests  on  bodies  found  on  the  sea.  That 
the  Admiralty  coroner,  or  the  county  coroner, 
is  empowered  to  hold  an  inquest  on  a  dead 
body  found  floating  on  the  sea,  though  the 
body  should  prove  to  be  that  of  a  foreigner, 
GUI  have  no  bearing  on  such  a  question  as 
the  present. 

Again,  by  the  7  Geo.  4.  c.  38,  justices 
of  the  peace  are  empowered  to  take  any  in- 
formation upon  oath  touching  any  treason,- 
piracv,  felony,  robbery,  murder,  conspiracy 
or  other  offence,  committed  on  the  sea,  or  in 
any  haven,  river,  creek  or  place  where  the 
admiral  has  power  or  jurisdiction,  and  to 
commit  or  hold  to  bail.  But  this  enactment, 
which  is  merely  in  furtherance  of  the  ad- 
ministration of  justice,  has  no  special 
reference  to  foreigners,  and  would  leave  the 
question  of  jurisdiction  to  be  disposed  of  by 
tile  Court  before  which  the  offence  would 
afterwards  come  to  be  tried. 

Two  other  statutes,  passed  like  the  last  to 
further  the  administiution  of  justice,  require 
to  be  here  noticed.  The  Merchant  Shipping 
Act,  17  &  18  Vict.,  c.  104,  §  621,  enacts  that 
*'in  all  cases  where  any  district,  within 
which  any  Court,  or  Justice  of  the  Peace,  or 
other  Magistrate  has  jurisdiction,  either 
under  this  or  any  other  Act,  or  at  Common 
Law,  for  any  purpose  whatever,  is  situate  on 
the  coast  of  any  sea,  or  abutting  on,  or  pro- 
jecting into  any  bay,  channel,  lake,  river  or 
other  navigable  water,  every  such  Court, 
Justice  of  the  Peace  or  Magistrate,  shall 
have  jurisdiction  over  any  ship  or  boat  being 
on  or  lying,  or  passing  off  such  coast,  or 
being  in  or  near  such  bay,  channel,  lake, 
river  or  navigable  water  as  aforesaid,  and 
over  all  persons  on  board  such  ship  or  boat, 
or  for  the  time  being  belonging  thereto,  in 
the  same  manner  as  if  suck  ship,  boat  or 
persons  were  within  the  limits  of  the  original 

Sriadietion     of   such    Court,    Justice    or 
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§  2,  contains  important  provisions  with 
reference  to  offences  committed  on  the  sea. 
It  enacts,  that  ^*if  any  person  being  a 
British  subject,  charged  with  having  com- 
mitted any  crime  or  offence  on  board  any 
British  ship  on  the  high  seas,  or  in  any 
foreign  port  or  harbour ;  or  if  any  person 
not  being  a  British  subject,  chaiged  with 
having  committed  any  crime  or  offence  on 
board  any  British  ship  on  the  high  seas,  is 
found  within  the  jurisdiction  of  any  Court  of 
justice  in  Her  Majesty's  dominions,  which 
would  have  had  cognizance  of  such 
crime  or  offence  if  committed  within  the 
limits  of  its  ordinary  jurisdiction,  such  Court 
shall  have  jurisdiction  to  hear  and  try  the 
case,  as  if  such  crime  or  offence  had  been 
committed  within  such  limits." 

British  subjects  may  thus  be  tried  by  the 
ordinary  Courts  of  tins  country  for  offences 
committed  on  board  any  British  ship  on  the 
high  seas,  or  in  any  foreign  port  or  harbour, 
as  if  the  offence  had  been  committed  within 
tiie  limits  of  the  ordinary  jurisdiction  of  such 
Courts;  but  when  the  section  proceeds  to 
deal  with  those  who  are  not  British  subjects, 
it  confines  their  liability  to  cases  in  which 
the  crime  has  been  committed  on  board  a 
British  ship  on  the  high  seas,  and  the  offender 
is  found  within  the  jurisdiction  of  a  Court 
of  justice  in  this  country,  which  would 
have  cognizance  of  the  offence  if  it  had  been 
committed  within  its  ordinary  jurisdiction. 

It  thus  appears — 1st.  That  the  jurisdiction 
now  exercised  by  Justices  and  Coroners  over 
mattters  occurring  on  the  high  seas  is  super- 
added by  statute  to  their  or£nary  functions 
by  special  statutory  authority.  2nd.  That 
no  dutinction  is  made  or  suggested  between 
one  part  of  tiie  high  sea  ana  another.  3rd. 
That  while  provision  is  made  for  trying, 
wherever  he  may  be  found,  a  foreigner  who 
has  committed  a  crime  on  board  a  Britisli 
ship,  no  provision  is  made  for  the  case  of  a 
foreigner  who  has  committed  a  crime  on  board 
a  foreign  ship,  however  near  it  may  have 
been  to  the  British  shore.  In  the  case  in 
which  there  is  undoubted  jurisdiction  over  a 
foreign  ship,  namely,  where  it  is  within  a 
port  or  harbour  of  this  country,  no  such  pro- 
vision was  necessary,  and  none  is  made ; 
the  enactment  being  designed  for  cases  where 
the  offender,  at  the  time  of  committing  the 
offence,  is  beyond  the  reach  of  the  officers  of 
justice. 

I  pass  on  to  the  statutory  enactments  re- 
latii^f  to  foreigners  within  the  three  miles 
zone.  These  enactments  may  be  divided, 
Ist,  into  those  which  are  intended  to  protect 
the  interests  of  the  State  and  those  which  are 
not ;  2nd,  into  those  in  which  the  foreigner 
is  expressly  named,  and  those  in  which  he 
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has  been  held  to  be  included  by  implication 
only. 

Hitherto,  l^ialation,  go  far  as  it  relates  to 
foreigners  in  foreign  ships  in  this  part  of  the 
sea,  has  been  oon&ied  to  the  maintenance  of 
neutral  rights  and  obligations,  the  prevention 
of  breaches  of  the  reyenue  and  fishery  laws, 
and,  under  particular  circumstances,  to  cases 
of  collision.  In  the  two  first  the  legislation 
is  altogether  irrespectiYe  of  the  three  miles 
distance,  being  founded  on  a  totaUy  different 
principle,  namely,  the  ri^t  of  a  State  to  take 
all  necessary  measures  for  the  protection  of 
its  teiritory  and  rights,  and  the  prevention 
of  any  breach  of  its  revenue  laws. 

This  principle  was  well  explained  by  Mar- 
8hall,C.  J. ,  inthe  caseof  ChnrtJ^y.  Hubbard  (46) 
The  action  was  on  a  policy  of  insurance,  on 
a  vessel  named  the  Aurora,  in  which  Uiere 
was  a  stipulation  that  the  insurer  should  not 
be  liable,  if  the  vessel,  which  was  insured  on 
a  vojrage  to  a  port  in  Brazil,  should  be  seized 
for  violation  of  the  Portuguese  revenue  laws. 
She  was,  in  fact,  engaged  on  a  smuggling 
adventure,  aud  was  seized  at  a  distance  of 
five  leagues  from  the  Portuguese  coast.  An 
action  having  been  brought  to  recover  for  the 
loss  of  the  vessel,  the  stipulation  in  the 
policy  was  made  the  ground  of  defence.  It 
was'  urged  in  answer,  that  the  stipulation 
must  be  taken  to  have  had  reference  to  a 
lawful  seizure  ;  whereas  here  the  seizure  had 
been  illegal,  by  reason  of  its  having  taken 
place  more  tlum  three  miles  from  the  coast, 
and,  therefore,  out  of  the  jurisdiction  of  the 
Portuguese  authorities.  But  the  defence 
prevailed. 

Marshall,  G.  J.,  in  giving  the  judgment  of 
the  Court,  says, — 

"That  the  law  of  nations  prohibits  the 
exercise  of  any  act  of  authority  over  a  vessel 
in  the  situation  of  the  Aurora,  and  that  this 
seizure  is,  on  that  account,  a  mere  marine 
trespass,  not  within  the  exception,  cannot  be 
admitted.  To  reason  from  the  extent  of 
protection  a  nation  will  afford  to  foreignezs 
to  the  extent  of  the  means  it  may  use  for  its 
own  security,  does  not  seem  to  be  perfectly 
correct.  It  is  opposed  by  principles  whiidi 
are  univenally  acknowledged.  The  authority 
of  a  nation  within  its  own  territory  is  absolute 
and  exduidve.  The  seizure  of  a  vessel 
within  the  range  of  its  cannon  by  a  foreign 
ffMTce  is  an  invasion  of  that  territoiy,  and  is 
a  hostile  act  which  it  is  its  duty  to  repeL 
But  its  power  to  secure  itself  from  injury 
may  certainly  be  exercised  beyond  the  limits 
of  its  territory.  Upon  this  principle  the  right 
of  a  belligerent  to  search  a  neutral  vessel  on 
the  hig^  seas  for  contraband   of   war  is 
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universally  admitted,  because  the  belligerent 
has  a  right  to  prevent  the  injury  done  to 
himself  by  the  assistance  intended  for  his 
enemy:  so,  too,  a  nation  has  a  right  to 
prohibit  any  commerce  within  its  colonies. 
Any  attempt  to  violate  the  laws  made  to 
protect  this  right,  is  an  injury  to  itself  which 
it  may  prevent,  and  it  has  a  right  to  use  the 
means  necessary  for  its  prevention.  These 
means  do  not  appear  to  be  limited  within 
any  certain  marked  boundaries,  which 
remain  the  same  at  all  times  and  in  all 
situations.  If  they  are  such  as  unnecessarily 
to  vex  and  harass  foreign  law  by  commerce, 
foreign  nations  will  resist  their  exercise.  If 
they  are  such  as  are  reasonable  and  necessary 
to  secure  their  laws  from  violation,  they  will 
be  submitted  to. 

'<In  different  seas,"  continues  the  Chief 
Justice,  "  and  on  different  coasts,  a  wider 
or  more  contracted  range,  in  which  to 
exercise  the  vigilance  of  the  Grovemment, 
will  be  assented  to.  Thus,  in  the  channel, 
where  a  very  great  part  of  the  commerce  to  and 
from  all  the  north  of  Europe  passes  through 
a  very  narrow  sea,  the  seizure  of  vessels  on 
suspicion  of  attempting  an  illicit  trade  must 
necessarily  be  restricted  to  very  narrow  limits; 
but,  on  the  coast  of  South  America,  seldom 
frequented  by  vessels  but  for  the  purpose  of 
illicit  trade,  the  vigilance  of  the  Grovemment 
may  be  extended  somewhat  further ;  and 
foreign  nations  submit  to  such  regulations  as 
are  reasonable  in  thonselves,  and  are  really 
necessary  to  secure  that  monopoly  of  colonial 
commerce  which  is  claimed  by  all  nationa 
holding  distant  possessions." 

"Indeed,  the  ri^t  given  to  our  own 
revenue  cutters  to  visit  vesseLi  four  leagues 
from  our  coasts,  is  a  declaration  that,  in  the 
opinion  of  the  American  Government,  no 
such  principle  as  that  contended  for  has  a 
real  existence." 

To  this  class  of  enactments  belong  the  Acts 
imposing  penalties  for  the  violation  of 
neutrality,  and  the  so-called  '*  Hovering 
Acts,"  and  Acts  relating  to  the  Customs. 
Thus  the  Foreign  Enlistment  Act  (33  &  34 
Vict,  c  90),  which  imposes  penalties  for 
various  acts  done  in  violati<m  of  neutral 
obligations,  some  of  which  are  applicable  to 
foreigners  as  well  as  to  British  subjects,  is 
extended  in  sea  2,  to  all  the  dominions  of 
Her  Majesty,  ''induding  the  adjacent 
territorial  waters." 

By  the  Act  of  the  last  Sean<m,  39  &  40 
Vict.,  c  36,  for  the  otmsolidation  of  Acts  re- 
lating to  the  Customs,  it  is  enacted  by  §  179, 
embwiying  the  provisions  of  §  212  of  the 
previous  Act  of  the  16  &  17  Vict,  a  107, 
'*  That,  if  a  foreign  vessel,  belonging  in  pNut 
to  any  of  Her  Majesty's  subjects^  or  having 
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hilf  the  penons  on  board  subjecta  of  Her 
Majeityy  ia  found  within  four  leagaes  of  the 
oout  between  the  North  Foreland  and  Beachy 
Head,  or  within  eight  leaguea  of  any  other 
part  of  the  ooaat ;  or  if  a  foreign  veaael 
having  one  or  more  of  Her  Majeaty^a  anbjecta 
on  board,  is  found  within  three  leaguea,  or  a 
f oraign  yeaael,  irreapectirely  of  having  any 
Britiah  aubject  on  board,  ib  found  within 
three  imlea  of  the  ooaat,  conveying  apiiita, 
tea  or  tobacco,  otherwiae  than  in  veaaela  or 
packagea  of  certain  apecified  dimenaiona,  the 
aitidee  in  queation  aa  well  aa  the  vesael  itaelf 
are  made  liable  to  forfeiture ;  and  every 
penon  who  ahall  be  found  or  diacovered  to 
have  been  on  board  any  ahip  or  boat  liable  to 
forfeiture  aa  af oreaaid,  within  three  leaguea 
of  the  coast  if  a  British  aubject,  or  within  one 
league  if  a  foreigner,  or  on  board  any  veaael 
in  Her  Alajeaty'a  aervice,  or  on  board  any 
foreign  poet-office  packet  employed  in  carry- 
ing maila  between  any  foreign  country  and 
the  United  Kingdom  having  on  board  any 
gpirita  or  tobacco  in  auch  padcagea  aa  afore- 
said, or  any  tobacco  atalka,  tobacco  atalk 
flour,  or  anuff  work,  ahall  forfeit  a  aum  not 
exceeding  one  hundred  pounds ;  and  every 
such  person  may  be  detained  and  taken 
before  any  juatice  to  be  dealt  with  as  herein- 
after directed,  provided  that  no  person  shall 
be  detained  whilat  actually  on  board  any 
veaael  in  the  aervice  of  a  foreign  stato  or 
country.''  In  this  aection  the  legislature  has 
alao  gone  ao  far  aa  to  enact  that  any  ship  or 
boat,  liable  to  seizure  or  examination  under 
thia  or  any  Act  for  the  prevention  of 
smuggling — ^which  would  include  any  foreign 
veaael  within  the  reapective  Umita  above 
mentioned — ^not  bringing  to,  when  required 
by  any  veaael  employed  ^>r  the  prevention  of 
smugging,  may  be  fired  into. 

It  thua  appears,  no  doubt,  that,  ao  f ar  aa 
the  dvil  oonaequencea  of  smugging  are  con- 
cerned, the  legislature  haa  gone  the  length 
of  making  foreign  veaaels  and  goods  liable  to 
forfeiture,  within  the  three  miles  distance, 
irreapectivel^  of  their  having  any  of  the 
Qneen'a  aubjecta  on  board.  And  when,  by 
aection  235,  personal  penaltiea  are  impoaed 
for  breachea  of  the  Act,  while  Britiah  aubjecta 
found  in  any  ahip  liable  to  forfeiture  within 
the  diatanoea  apecified  in  the  section,  are 
liable  to  the  penalties  impoaed  by  the  Act, 
foreigners  are  made  ao  only  when  found  in 
auch  veaaela  within  a  league  of  the  coast. 
We  have,  therefore,  here  an  application  of 
the  penal  law  to  f oreignera  withm  the  three 
miles  zone :  but  aa  I  have  already  observed,  a 
nation  ia  entitled  to  take  auch  measurea  aa  it 
may  deem  neceaaaiy  for  the  protection  of  ita 
revenue,  within  a  reasonable  distance  from 
ita  shorea ;  and  Parliament  may  have  deemed 
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the  three  miles  a  reaaonable  distance  within 
which  to  make  foreignera  amenable  to 
penalties  under  the  cuatoms-laws,  without  at 
all  assuming  that  the  foreigner  within  the 
three  miles  zone  should  be  subjected  generally 
to  the  criminal  law. 

The  other  enactments  affecting  foreign 
ahips,  or  foreigners  in  such  ships,  occur  in 
the  Merchant  Shipping  Acts,  statutes  pasaed 
for  the  government  of  the  Mercantile  Marine. 
The  original  Act  of  Victoria,  17  &  18,  c.  104, 
ia  divided  into  aeparate  parte,  and  nothing 
relating  to  foreign  ahipa  occura  in  the  first 
three  jwrta.  Part  lY . ,  commencing  at  section 
291,  relates  to  "  Safety  and  the  Prevention 
of  Accidents,"  and  is  applicable  to  British 
ships  only,  with  the  exception  of  foreign 
steam-ships  carrjring  passengers  between 
places  in  the  United  Kingdom,  foreign 
steamers  having,  by  a  statute  passed  shortly 
before,  been  authorised  to  be  employed  in 
the  coasting  trade  of  this  country.  Important 
regulations  with  reference  to  navigation  are 
made  by  the  Act,  and  parties  neglecting 
them  are  subjected  to  penaltiea ;  but  although 
the  obaervance  of  theae  regulationa  on  the 
part  of  foreign  vesaela  ia  aa  essential  to  the 
safety  of  the  navigation  aa  the  observance  of- 
them  by  British  vessels,  the  latter  alone  are 
named,  and  the  statute  is  silent  aa  to  the 
observance  of  them  by  foreign  vessels  even 
within  the  three  miles. 

Part  lY.  of  the  Merchant  Shipping  Act 
has  received  its  completion  in  the  Merchant 
Shipping  Acts  Amendment  Act  of  1873,  the 
36  &  37  Vict.,  c.  85,  and  the  Amendment 
Act  of  the  last  session  of  1876,  the  39  &  40 
Vict.,  c.  86.  By  §  16  of  the  former,  very 
stringent  provisions  are  made  as  to  the  duties 
of  masters  of  vessels  in  cases  of  collision; 
and  very  serious  consequences,  some  of  them 
of  a  penal  character,  attach  to  non-perform- 
ance. A  master  under  such  circumstances  is 
to  atay  b/the  other  vesael,  and  render  every 
practicable  aaaLstance  which  may  be  necessary 
for  ite  safety  compatible  with  that  of  his  own, 
and  to  give  the  master  of  the  other  vessel 
the  necessary  information  to  identify  his 
own.  If  ho  fula  in  either  of  theae  particulara, 
the  oolliaion  ia  to  be  presumed  to  have  arisen 
through  hia  neglect  or  default.  So  far  the 
enactment  is  general  But  when  the  statute 
goes  on  to  enact  that,  if  the  master  faila 
herein,  he  ahall  be  guilty  of  a  miademeanour, 
it  confinea  the  enactment  to  the  maatera  of 
Britiah  vessels. 

The  Merchant  Shipping  Amendment  Act, 
26  &  27  Vict.,  c.  85,  as  also  the  Act  of  the 
hist  Session  (39  &  40  Vict,  c.  86),  which 
makes  it  a  misdemeanour  to  send  to  sea  an 
unseaworthy  ship— and  provides  that  a  ship 
about  to  sail  from  any  part  of  the  United 
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Kiiigdom,  if  by  reason  of  her  defectiye  oon- 
dition,  or  oyerloading,  or  improper  loading, 
unsafe,  may  be  proviaionaUy  detained  in 
order  to  be  surveyed,  and,  if  found  unfit, 
may  be  finally  detained  by  order  of  the 
Board  of  Trade— confines  the  former  enact- 
ment to  British  ships  alone.  It  applies  the 
latter  to  foreign  ships,  but  only  where  the 
foreign  ship  hsA  taken  in  her  cargo  or  any 
part  of  it  in  a  British  port. 

With  regard  to  the  "liability  of  ship 
owners,*'  which  forms  the  subject  of  Part 
IX.  of  the  first-mentioned  Act,  the  enact- 
ments being  general  in  their  terms,  without 
any  specific  reference  to  distance,  it  has  been 
held  by  judicial  construction,  that  the  limita- 
tion on  such  liability  created  by  section  603 
applies  to  damage  done  to  foreign  vessels  by 
collision  if  occurring  within  the  distance  of 
three  miles  from  the  coast.  But,  where  it 
has  been  so  held,  the  foreign  vessel  has  been 
seeking  the  redress  afibrded  by  British  law, 
in  a  British  court,  in  respect  of  datnage  done 
by  a  British  ship. 

The  strongest  instance  of  legislation  re- 
lating to  foreign  shipping,  is  the  provision  in 
this  part  of  the  Act,  wbach,  in  section  627, 
enacts  that, — 

"Whenever  any  injury  has,  in  any  part 
of  the  world,  been  caused  to  any  property 
belonging  to  Her  Majesty  or  to  any  of  Her 
Majesty's  subjects  by  any  foreign  ship,  if  at 
any  time  thereafter  such  ship  is  found  in  any 
port  or  river  of  the  United  Kingdom  or 
within  three  miles  of  the  coast  thereof,  it 
shidl  be  lawful  for  the  Judge  of  any  Court  of 
record  in  the  United  Kingdom,  or  for  the 
Judge  of  the  High  Court  of  Admiralty,  or  in 
Scotland  the  Court  of  Session,  or  the  Sheriff 
of  the  county  witliin  whose  jurisdiction  such 
ship  may  be,  upon  its  being  shewn  to  him  by 
any  person  applying  summarily  that  such 
injury  was  probably  caused  by  the  misconduct 
or  want  of  skQl  of  the  master  or  mariners  of 
such  ship,  to  issue  an  order  directed  to  any 
officer  of  Customs,  or  other  officer  named  by 
such  Judge,  requiring  him  to  detain  such 
ship  until  such  time  as  the  owner,  master 
or  consignee  thereof  has  made  satisfaction  in 
respect  of  such  injury,  or  has  given  security, 
to  be  approved  by  the  Judge,  to  abide  the 
event  of  any  action,  suit  or  other  legal 
proceeding  that  may  be  instituted  in  respect 
of  such  injury,  and  to  pay  all  costs  and 
damages  that  may  be  awarded  thereon  ;  and 
any  officer  of  Customs  or  other  officer  to 
whom  such  order  is  directed  shall  detain  such 
ship  accordingly."  In  one  respect  this 
enactment  is  independent  of  the  three  miles 
principle,  as  it  extends  the  liability  to 
seizure  for  damage  done  to  British  property 
by  a  foreign  ship  in  every  part  of  the  world. 


But  it  is  undoubtedly  a  strong  assertion  of 
dominion  over  foreign  ships,  and  is  a  striking 
instance  of  the  adoption  of  the  three  miles 
principle.  It  may,  however,  be  doubted 
whether  the  enactment  would  apply  to  a 
ship  on  a  foreign  voyage.  The  authority  is 
to  "  detain,"  riot  eevxe^  and  would,  therefore, 
seem  applicable  only  to  a  vessel  voluntarily 
seeking  our  waters  otherwise  than  for  the 
purpose  of  passage,  and  so  bringing  itself 
within  our  jurisdiction.  Moreover,  the 
purpose  is  to  obtain  satisfaction,  not  to 
punish.  There  is  here  no  application  of  the 
criminal  law  to  those  on  board. 

The  enactments  relating  to  pilotage  are 
general  in  their  terms,  making  no  distinction 
between  British  and  foreign  ships.  The 
compulsory  obligation  to  take  a  pilot  would, 
no  doubt,  attach  to  a  foreign  vessel,  seeking 
or  being  within  our  ports.  But,  in  the  case 
of  the  Qvrolamo  (47)  Sir  John  Nichol  ex- 
pressed great  doubt  whether  the  same  rule 
would  apply  to  a  foreign  vessel  leaving  our 
waters  on  a  foreign  voyage. 

These  being  the  instances  in  which  alone 
the  legislature  has  applied  the  principle  of 
the  tluree-mile  jurisdiction,  it  is  apparent 
that,  with  the  exception  of  the  penalties 
imposed  for  violation  of  neutral  duties,  or 
breaches  of  the  revenue  or  fishery  laws, 
there  has  been  no  assertion  of  legislative 
authority  in  the  general  application  of  the 
penal  law  to  foreigners  within  the  three  miles 
zone.  The  legislature  has  omitted  to  adopt 
the  alleged  sovereignty  over  the  littoral  sea, 
to  the  extent  of  making  our  penal  law 
applicable  generally  to  foreigners  passing 
through  it  for  the  purpose  of  navigation. 
Can  a  Court  of  justice  take  upon  itself,  in 
such  a  matter,  to  do  what  the  legislature  has 
not  thought  fit  to  do-— that  is,  make  the 
whole  body  of  our  penal  law  applicable  to 
foreign  vessels  within  three  miles  of  our 
coasts?  It  is  further  apparent  from  these 
instances  of  specific  legislation  that,  when 
asserting  its  power  to  legislate  with  reference 
to  the  foreigner  within  the  three  miles  zone. 
Parliament  has  deemed  it  necessary,  where- 
ever  it  was  thought  right  to  subject  him  to 
our  law,  express^  to  enact  that  he  should  be 
so.  We  must  take  this,  I  think,  as  an  ex- 
position of  the  opinion  of  Parliament  that 
specific  legislation  is  here  necessary,  and 
consequenuy  that  without  it  the  foreigner  in 
a  foreign  vessel  will  not  come  within  the 
general  law  of  this  country  in  respect  of 
matters  arising  on  the  sea. 

Legislation,  in  relation  to  foreign  ships 
coming  into  British  ports  and  waters,  rests 
on  a  totally  different  principle,  as  was  well  ex- 

(47)  8  Hagg.  Adm.  160. 
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jdiined  by  Dr.  Lnahington,  in  the  case  of  the 
AninapoUs  (48).  A  coUimon  having  taken  place 
in  the  Meney,  between  the  Arynapolis,  an 
American  ship,  and  the  Johanna  StoU,  a 
IVuflBian  baxque ;  and  the  Ck>nrt,  assisted  by  the 
Trinity  Masters,  having  decided  on  the  facts 
that  the  Annapolis  was  alone  to  blame,  the 
owners  of  that  vessel  claimed  immunity,  on 
tiie  ground  that  the  vessel  had  been  in  cnarge 
of  a  pilot  who  had  been  taken  on  board,  in 
compliiuioe  with  the  local  Pilot  Acts,  which 
required  that  a  pilot  should  be  taken  on 
board  by  all  vessels  entering  the  Mersey,  off 
a  station  called  Point  Lynas,  and  the  pilot 
had  been  taken  on  board  accordingly,  at  a 
distance  of  more  than  three  miles  from  the 
shore.  To  this  defence  it  was  answered,  on 
behalf  of  the  owners  of  the  damaged  vessel, 
that  the  having  a  pilot  on  board  was  a  good 
defence  only  where  taking  a  pilot  was  com- 
polsory  by  Act  of  Parliament ;  but  that  here 
there  was  no  snch  compulsion,  as  Parliament 
had  no  power  to  legislate  in  respect  to 
foreign  vessels  at  a  greater  distance  than 
three  miles  from  the  coast.  But  this  was 
held  not  to  apply  to  a  vessel  voluntarily 
seeking  a  British  port. 

'^The  Parliament  of  Great  Britain,  it 
is  true,"  says  Dr.  Lushington,  ''has 
not,  according  to  the  principles  of  public 
law,  any  authority  to  legislate  for  foreign 
voMols  on  the  high  seas,  or  for  foreigners 
out  of  the  limits  of  British  jurisdiction ; 
though  if  Parliament  thought  fit  so  to  do, 
this  Court,  in  its  instance  jurisdiction  at 
least,  would  be  bound  to  obey.  In  cases 
admitting  of  doubt,  the  presumption  would 
be  that  Parliament  intended  to  legislate 
without  violating  any  rule  of  international 
law,  and  the  construction  has  been  accord- 
in^y.  Within,  however,  British  jurisdiction, 
namely,  within  British  territory,  and  at  sea 
within  three  miles  from  the  coast,  and 
within  all  British  rivers  vnira  fauces,  and 
over  foreigners  in  British  ships,  I  apprehend 
that  the  British  Parliament  has  an  undoubted 
rig^t  to  legislate.  I  am  further  of  opinion 
that  Parliament  has  a  perfect  right  to  say  to 
foreign  ships  that  they  shall  not,  without 
complying  with  British  law,  enter  into 
British  ports,  and  that  if  they  do  enter  they 
shall  be  subject  to  penalties,  unless  they 
have  previously  complied  with  the  re- 
qnisitions  ordained  by  the  British  Parliament ; 
whether  those  requisitions  be,  as  in  former 
times,  certificates  of  origin,  or  clearances  of 
any  description  from  a  foreign  port,  or  clean 
bills  of  health,  or  the  ta]ang  on  board  a 
pilot  at  any  place  in  or  out  of  British  juris- 
diction   before    entering    British    waters. 

(48)  30  Law  J.  Bep.  Prob.  M.  &  A.  201. 
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Whether  the  Parliament  has  so  legislated  is 
now  the  question  to  be  considered.^ 

That  I  may  not  be  thought  to  have  left 
any  material  part  of  this  enquiry  untouched, 
I  proceed  to  consider  the  few  judicial 
decisions  which,  in  addition  to  those  already 
adverted  to,  have  been  pronounced  in  con- 
nection with  this  subject  in  order  to  see 
whether  authority  can  be  gathered  from 
them  for  application  of  the  law  as  contended 
for. 

The  case  of  the  Ttoee  Oehroeders  (21)  has 
been  much  relied  on,  as  shewing  that  the  doc- 
trine of  the  three  nules  zone  was  recognised 
and  acted  upon  by  Lord  Stowell  in  that  case. 
The  question  was  as  to  the  validity  of  the 
capture  of  a  ship  by  the  boats  of  a 
ship  of  war,  the  legality  being  disputed 
on  the  ground  that,  though  the  capture 
had  taken  place  on  the  high  sea,  the 
ship  itself,  by  the  boats  of  which  it  had 
been  effected,  had  been  lying  in  Prussian 
waters  at  the'  time  of  the  capture.  ''I  am 
inclined  to  think,"  says  Sir  William  Scott, 
''on  an  inspection  of  the  charts,  and  on 
hearing  what  has  been  urged,  that  she  was 
lying  within  the  limits  to  which  neutral 
immunity  is  usually  conceded.  She  was 
lying  in  the  eastern  branch  of  the  Eems, 
within  what  may,  I  think,  be  considered  as 
a  distance  of  three  miles  at  most  from  East 
Friesland.  An  exact  measurement  cannot 
easily  be  obtained,  but  in  a  case  of  this 
nature  in  which  the  Court  would  not 
willingly  act  with  an  unfavourable  minuteness 
towards  a  neutral  State,  it  will  be  disposed 
to  calculate  the  distance  very  liberally,  and 
more  especially  as  the  spot  in  question  is  a 
sand  covered  with  water  only  on  the  flow  of 
the  tide,  but  immediately  connected  with 
the  land  of  East  Friesland,  and,  when  dry, 
may  be  considered  as  making  piurt  of  it.  I 
am  of  opinion  that  the  ship  was  lying  within 
those  lunits,  in  which  all  direct  hostile 
operations  are  by  the  law  of  nations  for- 
bidden to  be  exercised."  Lord  Stowell 
certainly  here  seems  to  have  considered — 
though  it  was  scarcely  necessary  to  the  de- 
cision of  the  case  before  him,  as  the  place 
in  question  at  low  water  became  part  of  the 
adjacent  land — that,  to  the  extent  of  three 
miles,  the  sea  adjoining  the  shore  of  a 
neutral  State  must  be  considered  as  neutral 
water.  But  it  should  be  remarked  that  the 
three  miles  distance  had  at  this  time  been 
adopted  in  a  series  of  treaties  (as  has  already 
been  mentioned)  as  the  limit  of  neutral 
waters.  It  by  no  means  follows  that  the 
great  jurist  would  have  held  it  to  be  part  of 
the  territory  of  the  neutral  State  to  the 
extent  to  which  the  doctrine  now  contended 
for  would  carry  it.    It  is  plain  to  any  one 
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who  carefully  peruses  the  judgment  of  Lord 
StoweU  that  that  judgment  was  carefully 
confined  to  the  matter  of  neutrality.  Speak- 
ing of  neutral  waters,  he  says,  ''Such 
waters  are  considered  as  the  conunon 
thoroughfare  of  nations,  though  they  may  be 
so  far  territory  as  that  any  actual  exercise 
of  hostility  is  prohibited  therein." 

In  the  case  of  the  brig  Ann,  by  an 
Act  of  Congress  an  embargo  had  been  laid  on 
'*  all  ships  and  vessels  in  the  ports  and  places 
within  the  limits  and  jurisdiction  of  the 
United  States."  The  vessel  had  been  seized 
by  the  collector  of  the  port  of  Newburjrport, 
and  libelled  in  the  district  court,  for  having 
sailed  on  a  voyage  to  Jamaica,  contrary  to 
the  Act.  It  appeared  that  the  brig  had 
arrived  off  the  port,  and  anchored  within 
two  or  three  miles  of  the  shore ;  and  after 
taking  in  provisions,  stores  and  water,  had 
sailed  with  cargo  for  Jamaica.  On  her  return 
to  the  United  States,  she  was  seized  as  has 
been  stated. 

Story,  J.,  in  delivering  judgment,  says, — 
"  As  soon  as  the  Ann  arrived  off  Newbury- 
port,  and  within  three  miles  of  the  shore,  it 
is  clear  that  she  was  within  the  acknowledged 
dominion  of  the  United  States.  Ail  the 
writers  upon  public  law  agree  that  every 
nation  has  exclusive  jurisdiction  to  the  dis- 
tance of  a  cannon-shot  or  marine  league  over 
the  waters  adjacent  to  ita  shores  " — ^for  which 
position,  however,  he  cites  no  other  authority 
than  that  of  Bynkershoek — ''and  this  doc- 
trine," he  continues,  "has  been  recognised 
by  the  Supreme  Court  of  the  United  States  " 
— for  which  he  cites  the  case  of  Church  v. 
Hubbard  (46),  which  case  has  been  ahready 
referred  to,  and  which,  as  we  have  seen, 
proceeded  on  a  totally  different  principle. 
"Such  waters,"  Justice  Story  adds,  "are 
considered  as  part  of  the  territory  of  the 
sovereign."  "The  Ann  was  certiunly  in  a 
place  within  the  jurisdiction  of  the  United 
States."  This,  it  is  true,  was  the  decision  of 
a  single  Judge,  but  it  was  that  of  a  very 
eminent  jurist,  whose  opinion  is  entitled 
to  great  respect.  But  it  is  to  be  observed 
that  the  ship  in  question  was  an  American 
ship  which  owed  obedience  to  the  American 
law. 

In  the  case  of  the  Leda  (19),  the  three 
miles  distance  was  held  to  be  included  in  a 
provision  in  section  460  of  the  Merchant 
Shipping  Act  (17  &  18  Vict.  c.  104),  as  to 
disputes  arising  with  respect  to  salvage  in 
"the  United  Kingdom."  Distinguishing 
salvage  as  referred  to  in  this  section  from 
assistance  rendered  to  any  vessel  stranded  on 
the  shore,  or  in  any  way  in  distress  on  the 
shore  of  any  sea  or  tidal  water  within  the 
limits  of  the  United  Kingdom,  provided  for 


by  flection  458,  Dr.  Luahington,  in  giving 
judgment,  says, — 

"  Then  arises  another  question — what  are 
the  limits  of  the  United  Kingdom,  according 
to  the  intention  and  true  construction  of  the 
statute  ?  Now,  the  only  answer  I  can  con* 
oeive  to  that  question  is — unfortunately,  it  ia 
one  which  must  be  answered  somehow  or 
other — the  land  of  the  United  Kingdom,  and 
three  nules  from  the  shore.  Such,  I  appre- 
hend, to  be  the  utmost  extent  to  which  I  can 
go;  for,  neither  in  law  nor  in  common  par- 
lance is  the  high  sea  at  a  greater  distance 
from  shore  than  three  miles  called  the  United 
Kingdom."  We  have  here,  to  a  certain 
extent,  a  judicial  recognition  of  the  three 
miles'  principle,  but  the  dedsion  had  not,  it 
should  be  observed,  any  reference  at  all  to 
foreign  ships. 

The  application  of  this  statute,  when  a 
foreigner  resorts  to  the  courts  of  this  country 
for  redress,  may  be  said  to  rest  on  a  different 
p^ciple.  In  the  case  of  the  Fenioti  (49), 
Dr.  Lushington  held  that  foreigners  resortii:^ 
for  redress,  in  cases  of  collision,  to  the  Courta 
of  this  country,  must  be  bound  by  the  regu- 
lations as  to  pilotage,  by  reason  of  their 
seeking  the  protection  of  Engluh  law.  A 
Norwegian  vessel,  the  AUen,  had  been  dam- 
aged  in  a  collision  with  the  Vernon,  an 
English  vessel,  and  it  had  been  decided  by 
the  Trinity  Masters  that  the  Verwni  was  alone 
to  blame  through  the  fault  of  the  pilot  who 
had  charge  of  the  ship.  The  defence  waa 
that  at  the  time  of  the  collision,  the  Vernon 
had  had  a  pilot  on  board,  in  conformity  with 
the  Pilotage  Acts.  To  this  it  was  answered 
on  the  part  of  the  plaintiffs,  that  a  foreign 
shipowner  could  not  be  prejudiced  by  the 
obligation  of  the  British  owners,  the  defen- 
dant, to  take  a  pilot,  by  the  English  law. 
But  it  was  held  that  a  foreigner,  resorting  to 
a  local  court  for  redress,  must  take  the 
remedy  according  to  the  lex  fori,  as  being  the 
only  law  which  that  tribunal  is  authorised  to 
administer ;  consequently  that  what  would 
have  been  a  good  defence  to  the  foreign 
vessel  if  defendant  in  the  suit,  was  equally  a 
defence  to  the  owner  of  a  British  vessel  when 
sued  by  the  owner  of  the  foreign  ship. 
*'  Upon  the  general  principles  of  inter- 
national law,"  says  Dr.  Lushington,  "  who- 
ever sues  in  the  Court  of  any  country  must 
tak^  the  remedy  which  the  law  of  that  country 
allows.  If  a  contract  is  made  abroad,  it  may 
be  expounded  by  the  law  of  the  country 
where  it  was  made,  or  by  the  law  of  the  coun- 
try where  it  is  to  be  executed ;  but  where  a 
remedy  is  sought  to  be  obtained,  the  party 
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mut  take  it  according  to  the  law  of  that 
ooantry  in  which  it  is  to  be  enforced." 

In  the  case  of  the  General  Iron  Screw 
ColUery  Company  v.  Schurmarms  (20),  it  was, 
howeyer,  held,  without  recurrence  to  the 
principle  of  the  foregoing  decision,  that  the 
limitation  on  the  liability  of  a  shipowner  in 
a  case  of  collision,  created  by  section  504  of 
the  Merchant  Shipping  Act  (17  &  IB  Vict 
lOi)  applied  to  a  case  of  damage  done  by  a 
British  to  a  foreign  vessel,  where  the  collision 
occuired  within  three  miles  of  the  English 
coast. 

Wood,  V.C,  who,  in  the  prior  case  of 

SM  Y.  Doherty  (37)  had,  as  we  have  seen, 
d,    where    one   foreign    ship   had    been 
damaged  by  another  on  the  ocean,  that  the 
statute  did  not  apply,  on  the  ground  that  the 
foreign  ship  could  not  be  abridged  of  its 
righto  by  an  Act  of  the  British  Legislature, 
here  held  that  the  statute  took  effect,  the 
collision  having  happened  within  three  miles, 
although  no   mention    of  the    three  miles 
distance  is  made  in  the  enactment  in  question. 
He  says,  '*  As  to  the  question,  how  far  our 
Tiftgialataire  could  properly  affect  the  rights 
of  foreign  ships  within  the  limits  of  three 
miles  from  the  coast  of  this  country,  there 
can  be  no  possible  doubt  that  the  water 
below  low  water  mark  is  part  of  the  high 
seas.     But  it  is  equally  beyond  question  that 
for  certain  purposes  every  country  may,  by 
the    common    hiw   of  nations,  legitimately 
exercise  jurisdiction  over  that  portion  of  the 
high  seas  which  lies  within  the  distance  of 
three  miles  from  its  shores.     Whether  this 
limit  was  determined  with  reference  to  the 
8Qpi>osed  range  of  cannon,  on  the  principle 
that   the  junsdiction  is  measured  by  the 
power  of  enforcing  it,  is  not  material,  for  it 
is  dear,  at  any  rate,  that  it  extends  to  the 
distance  of  three  miles  ;  and  many  instances 
may  be  given  of  the  exercise  of  such  juris- 
diction by  various  nations.     This  being  so, 
one  would  certainly  expect  that  that  recog- 
nised limit   would   be  the  extent   of   the 
rarisdiction    over   foreign    ships  which  the 
Ifeirchant  Shipping  Act  would  purport  to 
ezflfdse.     In  dealing  with  so  lazge  a  subject, 
the  natural  desire  of  the  legislature  would  be 
to  exoi  aQ  the  jurisdiction  which  it  could 
with  a  due  regard  to  the  rights  of  nations." 
Further  on  he  says,  "  Authorities  have  been 
cited  to  ibe  effect  that  every  nation  has  the 
i^t  to  use  the  high  seas,  even  within  the 
diirfjqf^ffi^  of  three  mUes  from  the  shore  of 
another  country';  and  it  was  contended  that 
it  was    not    legitimate    to   interfere   with 
foreigners  so   using    this    portion    of   the 
oommon  highway,  except  for  the  bona  fide 
purposes   of    defence,    protection    of    the 
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revenue,  and  the  like.  It  is  not  questioned 
that  there  is  a  right  of  interference  for  de- 
fence and  revenue  purposes ;  and  it  is 
difficult  to  understand  why  a  country,  having 
this  kind  of  territorial  jurisdiction  over  a 
certain  portion  of  the  high  road  of  nations, 
should  not  exercise  the  right  of  settling  the 
rules  of  the  road  in  the  interests  of  commerce. 
An  exercise  of  jurisdiction  for  such  a  purpose 
would  be,  at  least,  as  beneficial  as  for 
purposes  of  defence  and  revenue." 

There  is  here  no  doubt  a  clear  recognition  of 
the  three  miles  principle  for  certain  purposes ; 
but,  as  in  the  preceding  case,  the  foreigner 
was  seeking  redress  by  Qie  application  of  the 
local  law.  The  question  was  as  to  the  con- 
struction of  an  Act  of  Parliament,  and 
whether  the  Act,  general  in  its  terms,  in- 
cluded a  foreign  vessel  within  the  three  miles 
distance,  and  the  language  of  the  learned 
Vice-Chancellor  is  certamly  very  far  from 
saying  that  the  sea  in  question,  without  the 
intervention  of  the  legislature,  is  to  be  taken 
to  be  the  territory  of  the  local  state  for  all 
purposes  whatsoever,  so  that,  independently 
of  legislation,  the  local  law  will  apply 
universally  within  it. 

This  decision,  would,  however,  appear  to  be 
scarcely   reconcilable    with    those    of  Lord 
Stowell  and  Sir  John  NichoU  in  former  cases. 
In  the  case  of  the  Carl  Johann,  referred  to 
bv  Sir  John  Nicholl  in  the    case    of  the 
Girolamo.  (47)    where  a  Swedish  vessel  had 
run    down    an     English    one,     and     the 
registrar's    report    as    to    the   amount    of 
the  damage  was  objected  to  on  the  ground 
that    the   amount   of   the    damage  as    re- 
ported  exceeded    the    value    of    the    ship 
and  freight,  to  which,  by  the  Act  then  in 
force,  the  63  Greo.  3.  c.  159,  the  liability 
of  the  shipowner  was  limited.  Lord  Stowell 
held  ''that  the  new  rule  introduced  by  the 
53    Gteo.    3   was    one   of  domestic  policy ; 
and  that  with  reference  to  foreign  vessels,  it 
only  applied  to  cases  where  the  advantages 
and   disadvantages   of   such    a   rule    were 
common  to  them,  and  to  British  vessels ; 
that  if   all  states  adopted  the  same  rule, 
there  would  be  no  difficulty,  but  no  such 
general  rule  was  alleged ;  that  if  ^e  law  of 
Sweden  adopted  such  a  rule,  it  would  apply 
to  both  countries,  but  that  Sweden  could  not 
claim  the  protection  of  the  Statute  without 
affording  a    similar    protection    to    British 
subjects."      He    therefore     dismissed    the 
petition  on  behalf  of  the  Carl  Johann,  and 
finally  condemned  her  owners  to  make  good 
the  damage  reported.      "  This  judgment," 
says  Sir  John  Nicholl,  observing  upon  it, 
''  appears  to  be  a  direct  authority  that  these 
Acto,    however   binding   in  the  Municipal 


96 


CASES  CONNBCJTED  WITH 


[N.  S. 


The  Queen  v.  Keyn—The  Franconia,  C.CB, 

Courts,  nay  possibly  in  this  Court,  as  be- 
tween siibject  and  subject,  cannot  be  set  up 
by  a  foreign  ship  in  this  jurisdiction." 

In  the  case  of  the  Nostra  Sigtwra  de  lo8 
Dolores  (60)  Lord  Stowell  held  that  foreigners, 
when  suing  British  subjects  in  the  Court 
of  Admiralty,  on  a  claim  arising  out  of, 
and  depending  on  the  law  of  nations,  were 
not  bound  by  our  municipal  law. 

A  suit  having  been  instituted  to  obtain 
restitution  and  damages  for  the  illegal 
capture  of  a  Spanish  ship  by  an  Engluh 
privateer,  it  appeared  that  the  name  of  a 
deceased  party,  whose  representative  was  a 
defendant  in  the  suit,  though  he  was  in  fact 
a  part  owner,  had  not  been  put  on  the 
register  in  conformity  with  the  Act  26  Geo. 
3.  c.  60.  An  objection  having  been  taken 
to  the  liability  on  this  ground,  Lord  Stowell, 
in  giving  judgment,  says :  ^'It  is  certainly 
true  that  the  Act  of  Parliament,  commonly 
called  Lord  Liverpool's  Act  (26  Geo.  3.  c. 
60),  makes  it  necessary  that  the  name 
of  the  owner  should  appear  in  the 
register ;  and  it  has  been  decided  in  a  variety 
of  cases,  and  is  to  be  taken  as  clear  and 
established  law,  that  third  parties,  if  British 
subjects,  have  no  claim  on  any  but  the  person 
registered  as  owner.  But  I  am  yet  to  learn 
that  this  rule  of  law  is  applicable  to 
foreigners,  who  are  not  bound  by  the 
municipal  regulations  of  this  country.  This 
is  a  question  of  the  law  of  nations  ;  and  the 
party  complainant,  being  a  foreigner,  comes 
to  a  Court  which  has  to  administer  that  law. 
The  statute  was  passed  for  reasons  of 
domestic  policy,  and  all  its  regulations  are 
of  a  domestic  description.  Being  a  British 
statute,  it  may  well  oind  all  the  subjects  of 
this  country,  because  it  emanates  from  an 
authority  which  all  British  subjects  are 
bound  to  obey  ;  but,  as  against  the  subjects 
of  other  countries,  it  has  no  such  force ;  nor 
has  any  authority  been  cited,  either  from 
the  decisions  of  the  Courts  of  Common  Law 
or  of  Chancery,  to  shew  that  it  has  been  so 
considered.  I  do  not  recognise  the  appUcabiUty 
of  those  cases  which  have  been  determined 
between  British  subjects  to  such  a  case  as 
this,  which  is  founded  on  the  law  of  nations, 
is  brought  on  the  complaint  of  a  person  not 
subject  to  our  laws,  and  is  to  be  tried  in  a 
Court  whose  duty  it  is  to  administer  the  law 
of  nations." 

Another  case  referred  to  as  a  judicial 
recognition  of  the  three  miles  zone  is  that  of 
The  Queen  v.  Lesley  (25).  In  this  case 
the  defendant,  a  British  subject  and 
master  of  a  British  ship,  was  indicted  for 


(60)  1  Bod.  290. 


the  false  imprisonment  of  certain  persona, 
Chilian  subjects,  whom,  under  a  contract 
with  the  Chilian  Government,  he  had  taken 
on  board  his  ship,  then  lying  within  a  mile 
of  the  town  of  Valparaiso,  and  conveyed  as 
prisoners  to  Europe.  It  was  held  that,  for 
so  much  of  the  imprisonment  as  took  place 
in  the  Chilian  waters,  the  defendant,  having 
acted  by  the  authority  of  the  Chilian 
Government — ^the  acts  of  which  towards  its 
own  subjects  must  be  taken  as  lawful — 
could  not  be  held  liable  ;  but  that  for  its 
continuance  when  beyond  those  waters,  the 
imprisonment  there  being  without  lawful 
authority,  he  was  liable  to  be  convicted.  It 
was  assumed  on  the  argument  before  us  that, 
as  the  vessel  in  question  was  lying  a  mile 
from  the  shore,  tne  Court,  in  The  Queen  v. 
Lesley  (25),  must  have  proceeded  on  the 
recognition  of  the  three  miles  principle ; 
but  no  reference  to  this  principle  is  made 
throughout  that  case.  It  was  not  disputed 
on  either  side  that  the  place  in  question 
,was  within  Chilian  territory.  In  tiie  con- 
tract between  the  Chilian  Government  and 
the  defendant,  the  ship  is  to  sail  from  the 
"port  of  Valparaiso."  In  one  of  the  counts 
of  the  indic^ent  the  place  is  described 
as  the  ''port  of  Valparaiso."  The  pro- 
bability is  that,  though  a  mile  from  the 
shore,  the  place  where  the  ship  lay  waa 
within  the  port.  No  question  was  raised 
as  to  it,  and  the  three  miles  jurisdiction 
is  no  where  referred  to.  llie  case  ia 
therefore  no  authority  for  the  doctrine  con- 
tended for. 

In  addition  to  the  foregoing  authorities, 
one  or  two  judicial,  or  perhaps,  I  should 
rather  say  extra-judicial,  dicta  were  also  cited 
as  giving  authority  to  the  doctrine.  In  the 
case  of  the  Forty-nine  Casks  of  Brandy  (35) 
in  which  there  was  a  claim  on  the  part 
of  the  lord  of  a  manor  to  wreck  beyond 
the  limits  of  the  shore  as  against  the 
Crown,  Sir  John  NicoU  says,  ''As  be- 
tween nation  and  nation,  tiie  territorial 
right  may,  by  a  sort  of  tacit  understand- 
ing, be  extended  to  three  miles.  Hut 
that  rests  on  different  principles,  protection 
to  fishing,  to  coast  trade,  danger  from 
hostilities.  But  no  one  ever  heard  of  the 
body  of  a  country  extending  three  miles  into 
the  sea."  This  can  scarcely  be  deemed  an 
authoritv  for  the  position  that  all  persons 
within  the  three  miles,  whether  subjects  or 
not,  are  amenable  to  the  criminal  law. 

In  QurnmeU  v.  fAe  CommissUmers  of 
Woods  and  Forests  (32).  in  the  House  of 
Lords,  in  which  the  exclusive  right  of  the 
Crown  to  the  salmon  fishery  on  the  coast  of 
Scotland  was  in  question.  Lord  Wensleydale 
uses   the   expression — "that   it  would   be 
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hardly  possible  to  extend  fishing  seaward 
beyond  the  distance  of  three  miles,  which  by 
the  acknowledged  law  of  nations  belongs  to 
itxe  coast  of  the  country — that  whidi  is 
under  the  dominion  of  the  country  by  being 
within  camion  range — and  so  capable  of 
being  kept  in  perpetual  possession/'  But 
this  was  said  in  order  to  meet  a  difficulty, 
suggested  by  Lord  Cranworth,  as  to  the 
distance  to  which  the  claim  to  such  a  fishery 
vof^i  be  extended.  It  was  wholly  un- 
necessary to  the  question  before  the  House, 
which  had  reference  to  an  alleged  right  of 
the  Crown  of  Scotland,  as  one  of  its  pre- 
rogatives, to  the  exclusive  right  to  the  fish- 
ing for  sidmon  oflT  the  coast  of  that  coimtry, 
and  had  nothing  whatever  to  do  with  distance 
or  sovereignty  over  a  territorial  sea.  StiD, 
it  shews  that  Lord  Wensleydale  had  adopted 
as  settled  law  the  rule  commonly  received 
among  the  foreign  jiurists. 

'^  Within  British  jurisdiction,"  says  Dr. 
Lnshington,  in  the  case  of  the  Annapolis  (48) 
*'name^,  within  British  territory,  and  at  sea 
within  three  miles  from  the  coast,  and  within 
all  British  rivers  intra  fauces,  and  over 
foreigners  in  British  ships,  I  apprehend  that 
the  British  Parliament  has  an  undoubted 
right  to  legislate."  I  can  only  cite  this  as  a 
dictum  of  the  learned  Judge,  as  it  was 
mineoessary  to  the  decision,  which,  as  we 
have  seen,  had  reference  to  foreign  ships 
entering  British  ports,  and  thereby  volun- 
tarily subjecting  themselves  to  British  law 
and  the  jurisdiction  of  British  courts.  At 
the  same  time  I  have  no  desire  whatever  to 
quarrel  with  this  position,  as  it  amoimts 
<nily  to  an  assertion  of  the  power  of  legisla- 
tion, which,  as  I  have  more  than  once 
observed,  is  not  involved  in  the  present 
controversy. 

In  the  case  of  the  Whitstable  Fishers 
a  question  having  arisen  as  to  the 
validity  of  an  alleged  grant  by  the  Crown 
of  an  oyster  fishery  in  the  bed  of  an 
arm  of  the  sea,  Erie,  C.J.,  observes, 
"  The  soil  of  the  sea  shore  to  the  extent  of 
three  miles  from  the  beach  is  vested  in  the 
Grown,  and  I  am  not  aware  of  any  rule  of 
law  which  prevents  the  Crown  from  granting 
that  whidi  is  vested  in  itself."  The  learned 
Lord  Chief  Justice  overlooked  the  fact  that 
the  time  when  the  grant  was  supposed  to 
have  been  made,  was  centuries  before  the 
idea  of  a  three  miles  belt  of  sea  had  been 
thought  of ;  but  the  observation  shews  that 
the  principle  has  been  adopted  by  him. 

On  the  other  hand,  in  the  case  of  the 
Saxoma  (27)  it  was  held  by  the  Judicial  Com- 
mittee of  the  Privy  Council,  upholding  a  de- 
ciaion  of  Dr.  Lushington,  in  a  case  of  collision 
oocorring  in  the  Solent,  within  three  miles  of 
Vol.  46.— M.C. 
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the  shore,  that,  as  foreign  ships  had  the 
right  of  navigating  through  this  water,  such 
a  ship  passing  through  it  was  not  affected  by 
the  rules  as  to  navigation  established  by  the 
Merchant  Shipping  Act  This  case  is  a  very 
strong  authority  for  the  position  that  a 
foreign  vessel  having  a  right  of  passage 
within  three  miles  of  the  shore,  and  not 
being  bound  to  a  British  port,  cannot  be 
held  liable  under  the  local  law  by  an  English 
Court. 

One  common  observation  arises  on  all 
these  decisions,  though,  perhaps,  not  on  all 
these  dicta.  They  idl  arise  on  the  con- 
struction of  Acts  of  Parliament.  In  no 
instance  has  the  Judge  been  called  upon  to 
decide  how  far  without  legislation  the  law  of 
this  coomtry  can  be  applied  to  foreigners  on 
the  littoral  sea,  which  is  the  question  we  are 
called  upon  to  decide.  They  are,  therefore, 
but  of  little  avail  to  the  decision  of  this 
question. 

Taken  together,  decisions  and  dicta  no 
doubt  shew  that  the  views  and  opinions  of 
the  foreign  jurists  as  to  a  territorial  sea 
have  been  received  with  favour  by  eminent 
judicial  authorities  of  this  country,  and  that 
the  doctrine  respecting  it  has  been  admitted 
in  the  construction  of  statutory  enactments  ; 
but  none  of  them*  go  to  the  length  of  estab- 
lishing, or  even  suggesting,  that,  inde- 
pendently of  statute,  the  law  of  England  is 
applicable  to  the  foreigner  navigating  these 
witters. 

But  the  difficuties  which  stand  in  the  way 
of  prosecution  are  not  yet  exhausted.      A 
technical    difEiculty    presents    itself,    which 
appears  to  be  of  a  formidable    character. 
Assummg  everything,  short  of  the  ultimate 
conclusion,  to  be  conceded  to  the  prosecu- 
tion— granting  that  the    three  miles   zone 
forms  part   of    the  territory  or  realm    of 
England,   and   that  without  parliamentary 
interferance  the  territorial  sea  has  become 
part  of  the  realm  of  England,  so  that  juris- 
diction   has    been    acquired    over    it,    the 
question  arises — In  whom  is  the  jurisdiction  ? 
The  indictment  alleges  that  the  offence  was 
committed  on  the  high  seas.      To  support 
this  averment  the  place  in  question  must 
still  remain  part  of  the  high  sea.     But  if  it 
is  to  be  held  to  be  the  high  sea,  and  so  within 
the   jurisdiction  of  the  Admiral,   the  pro- 
secution   fails    if    the    Admiral  never  had 
jurisdiction  over  foreigners  in  foreign  ships, 
the  proof  of   which  totaUy  fails,   and  the 
negative  of  which  I  think  must  be  considered 
as  established ;  and  no  assent  on  the  part  of 
foreign  nations  to  the  exercise  of  dominion 
and  jurisdiction  over  these  waters  can,  with- 
out an  Act  of  Parliament,   confer  on  the 
Admiral  or  any  other  Judge  of  this  country 
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a  larger  jurisdiction  than  he  posseBsed  before. 
If  the  littoral  sea  is  to  be  considered  terri- 
tory— ^in  other  words,  no  longer  high  sea — ^the 
present  indictment  fails,  and  this,  whether 
the  part  in  question  has  become  part  of  a 
county  or  not.  The  only  distinction  known 
to  the  law  of  England,  as  regards  the  sea,  is 
between  such  part  of  the  sea  as  is  within  the 
body  of  a  county  and  such  as  is  not.  In  the 
first  there  is  jurisdiction  over  the  foreigner 
on  a  foreign  ship  ;  in  the  other,  there  is  not. 
Such  a  tiling  as  sea  which  shall  be  at  one 
and  the  same  time  high  sea  and  also  part  of 
the  territory  of  the  realm,  is  unknown  to  the 
present  law,  and  never  had  an  existence, 
except  in  the  empty  and  senseless  theory  of 
a  universal  dominion  over  the  narrow  seas. 

To  put  this  shortly.  To  sustain  this  in- 
dictment the  littoral  sea  must  still  be 
considered  as  part  of  the  high  seas,  and  as 
such  under  the  jurisdiction  of  the  AdmiraL 
But  the  Admiral  never  had  jurisdiction  over 
foreign  ships  on  the  high  seas.  How,  when 
exercising  the  functions  of  a  British  Judge, 
can  he,  or  those  acting  in  substitution  tor 
him,  assume  a  jurisdiction  which  heretofore 
he  did  not  possess,  unless  authorized  by 
statute? 

In  the  result,  looking  to  the  fact  that  all 
pretension  to  sovereignty  or  jurisdiction  over 
foreign  ships  in  the  narrow  seas  has  long 
since  been  wholly  abandoned ;  to  the  un- 
certainty which  attaches  to  the  doctrine  of 
the  publicists  as  to  the  degree  of  sovereignty 
and  jurisdiction  which  may  be  exercised  on 
the  so-called  territorial  sea  ;  to  the  fact  that 
the  right  of  absolute  sovereignty  therein, 
and  of  penal  jurisdiction  over  the  subjects 
of  other  states,   has   never  been  expressly 
asserted    or   conceded   among  independent 
nations,  or,  in  practice,  exercised  and  ac- 
quiesced in,  except  for  violation  of  neutrality 
or  breach  of  revenue  or  fishery  laws,  which, 
as  has  been  pointed  out,  stand  on  a  different 
footing  ;  as  well  as  to  the  fact  that,  neither 
in  legislating  with  reference  to  shippiiig,  nor 
in  respect  of  the  criminal  law,  has  Parliament 
thought  proper  to  assume  territorial  sove- 
reignty over  the  three  miles  zone,  so  as  to 
enact  that  all  offences  committed  upon  it,  by 
foreigners  in  foreign  ships,  should  be  within 
the  criminal  law  of  this  country,  but  on  the 
contrary,  wherever  it  was  thought  right  to 
make  the  foreigner  amenable  to  our  law,  has 
done  so  by  express  and  specific  legislation, 
I  cannot  think  that,  in  the  absence  of  all 
precedent,   and  of  any  judicial  decision  or 
authority  applicable  to  the  present  purpose, 
we  should  be  justified  in  holding  an  offence, 
committed  under  such  circumstances,  to  be 
punishable  by  the  law  of  England,  especially 
as  in  BO  holding  we  must  declare  the  whole 


body  of  our  penal  law  to  be  applicable  to  the 
•foreigner  passing  our  shores  in  a  foreign 
vessel,  on  his  way  to  a  foreign  port. 

I  am  by  no  means  insensible  to  the  argu- 
ment ab  mconveniemJkiy  pressed  upon  us  by 
the  Solicitor-Genesal.  It  is,  no  doubt,  de- 
sirable, looking  to  the  frequency  of  collisions 
in  the  neighbourhood  of  our  coasts,  that  the 
commanders  of  foreign  vessels,  who,  by  un- 
skilful navigation  or  gross  want  of  care, 
cause  disaster  or  death,  should  be  as  much 
amenable  to  the  local  law  as  those  navigating 
our  own  vessels,  instead  of  redress  having  to 
be  sought  in  the,  perhaps,  distant  country  of 
the  onender.  But  the  remedy  for  the  defi- 
ciency of  the  law,  if  it  can  be  made  good 
consistently  with  international  law — as  to 
which  we  are  not  called  upon  to  pronounce 
an  opinion — should  be  supplied  by  the  action 
of  the  legislature,  with  whom  the  responsi- 
bility for  any  imperfection  of  the  law  alone 
rests,  not  by  a  usurpation  on  our  part  of  a 
jurisdiction  which  without  legislation  we  do 
not  judicially  possess.  This  matter  has  been 
sometimes  discussed  on  the  'assumption  that 
the  alternative  of  the  non-exercise  of  juris- 
diction on  our  part  must  be  the  total  impu- 
nity of  foreigners  in  respect  of  oollision 
arising  from  negligence  in  the  vicinity  of  our 
coasts.  But  this  is  a  mistaken  view.  If,  by 
the  assent  of  other  nations,  the  three  milea 
belt  of  sea  has  been  brought  under  the  domi- 
nion of  this  country,  so  that  consistently 
with  the  rights  of  other  nations  it  may  be 
treated  as  a  portion  of  British  territory — 
which,  of  course,  is  assumed  as  the  foundi^ 
tion  of  the  jurisdiction  which  the  Courts  of 
law  are  called  upon  to  exercise — ^it  follows 
that  Parliament  can  legislate  in  respect  of  it. 
Parliament  has  only  to  do  so,  and  the  Judges 
of  the  land  will,  of  course,  as  in  duty  bound, 
give  full  effect  to  the  law  which  Parliament 
shall  so  create.  The  question  is,  whether 
legislative  action  shall  be  applied  to  meet 
the  exigency  of  the  case,  or  judicial  authority 
shall  be  strained  and  misapplied,  in  order  to 
overcome  the  difficulty.  The  responsibility  is 
with  the  legislature,  and  there  it  must  rest. 

Having  arrived  at  this  conclusion,  it  be- 
comes necessary  to  consider  the  second  point 
taken  on  the  part  of  the  Crown,  namely, 
that  though  the  negligence  of  which  the 
accused  was  guilty  occurred  on  board  a 
foreign  ship,  yet,  the  death  having  taken 
place  on  board  a  British  ship,  the  offencse 
was  committed  within  the  jurisdiction  of  a 
British  Court  of  justice.  This  is  the  point 
insisted  on  by  my  brothers  Denman  and 
Lindley,  with  the  somewhat  hesitating  and 
reluctuit  assent  of  the  Lord  Chief  Justice  of 
the  Common  Pleas.  I  dissent  altogether 
from  their  opinion. 
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In  conndeiuig  this  question  it  is  necessary 
to  bear  in  mind — which  I  am  disposed  to 
think  has  not  always  been  done — ^that  we 
must  deal  with  this  part  of  the  case  without 
any  reference  to  the  Uieory  of  the  three  miles 
ione,  and  (as  was  veir  properly  admitted  by 
the  Solicitor-General;  as  though  the  two 
ships  had  met,  and  the  oocuirence  had  hap- 
penedy  on  the  ocean. 

The  argument  rests  mainly  on  the  autho- 
lity  of  The  King  y.  (homhe  (31)  in  which, 
on  a  trial  for  murder  under  an  Admiralty 
Commission,  it  was  held  by  aU  the  Judges 
that,  where  a  shot  had  been  fired  from  die 
ahore  at  a  person  in  a  vessel  on  the  sea,  and 
had  killed  him,  as  the  death  took  place  on 
the  sea,  the  offence  was  properly  cognisable 
under  an  Admiralty  Commission. 

The  case  of  TU  United  States  y.  Dwm 
(28)  is,  in  like  manner,  an  authority  in 
nvour  of  the  view  that  where  a  person, 
filing  a  gun  from  a  ship  lying  in  the 
watm  of  a  foreign  state,  lolls  a  person  on 
board  another  ship,  lying  in  such  waters,  the 
offence  is  in  point  of  law  committed  on  board 
the  latter  ;  and  that,  consequently,  the  per- 
aon  causing  the  death  is  amenable  to  the 
local  law,  and  not  to  that  of  the  country  to 
which  his  ship  belongs.  The  defendant  was 
indicted  before  a  Circuit  Court  of  the  United 
States  for  manslaughter.  He  was  the  master 
of  an  American  ship,  lying  in  the  harbour  of 
Baiatia,  one  of  the  Society  Islands.  A  dis- 
turbance having  arisen  on  board  the  ship, 
the  defendant  took  bis  gun  in  hand,  and  the 
gun  going  off— whether  fired  purposely  or 
not  was  uncertain — a  man  on  board  another 
vessel  was  unintentionally  killed.  The  Court 
held,  on  the  authority  of  Coombe'a  Ccue  (31 ) 
that  the  offence,  if  any,  had  been  committed 
on  board  a  foreign  vessel  in  the  jurisdiction 
of  a  foreign  Government,  and  that  an  Ame- 
rican Court  had,  therefore,  no  jurisdiction  to 
try  him. 

The  ratio  decidendi,  in  these  cases,  does 
not  appear  in  the  Reports;  and  it  becomes 
desirable,  therefore,  to  see  by  what  principle 
the  dedsion  in  such  a  case  should  be  go- 
verned. 

2iow,  homicide,  whether  it  takes  the  form 
of  murder  or  of  manslaughter,  necessarily 
involves  two  things  essentially  distinct — the 
act  of  the  party  killing,  as  the  cause  of  the 
death,  and  the  death  of  the  party  killed,  as 
the  effisct  of  such  act.  Both  are  necessary  to 
constitute  the  crime.  But  it  is  obvious  that 
the  act  of  the  party  killing  may  take  place  in 
one  jurisdiction,  the  death  of  the  party  killed 
in  another.  A  person  may  be  wounded  on 
the  Ma,  and  may  die  on  tiie  shore,  or  vice 
verm.  He  may  be  wounded  in  England:  he 
may  die  in  Scotland.   In  which  is  the  offence 
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committed  7  As  the  blow  was  struck  in  the 
one,  while  the  death,  without  which  the 
offence  is  not  complete,  took  place  in  the 
other — I  answer,  in  neither ;  and  the  old 
authorities  who  held  at  common  law,  before 
the  difficulty  arising  from  divided  jurisdic- 
tions had  been  got  over  by  express  legisla- 
tion, that  where  the  wound  was  inflicted  on 
the  sea,  and  the  person  struck  died  on  the 
shore,  or  vice  versa ;  or  where  the  woimd  was 
inflicted  in  one  county,  and  the  death  took 
place,  in  another,  the  offender  could  be 
tried  in  neither,  because  in  neither  had  the 
entire  offence  been  committed,  reasoned,  in 
my  opinion,  logically,  and,  in  point  of  prin- 
ciple, rightly.  These  cases  are  not,  however, 
in  point  to  the  one  before  us,  and,  if  I  ad- 
vert to  them,  it  is  only  to  clear  the  way  as  I 
advance.  We  have,  in  this  instance,  not  the 
case  of  the  blow  or  wound  in  one  jurisdiction, 
and  tiie  death  in  another ;  but,  as  in  The  King 
V.  Coombe  (31)  one  in  which  the  act  causing 
the  death  begins  in  one  jurisdiction,  and  ex- 
tends into  another,  in  which  it  inflicts  the 
blow  or  wound,  from  which,  as  its  cause, 
death  ensues.  When  a  man  strikes  a  blow 
with  a  dub,  or  inflicts  a  wound  by  the  thrust 
of  a  sword,  or  the  stab  of  a  knife,  or  blows 
out  another's  brains  by  putting  a  pistol  to 
his  head,  the  act  takes  effect  immediately. 
If  he  hurls  a  stone,  or  discharges  a  bullet 
from  a  gun  or  pistol  at  another  person,  at  a 
distance,  the  instrument  he  uses  passes  from 
him :  the  stone  or  bullet,  having  left  his 
hand,  has  to  make  its  way  through  a  given 
space  before  it  strikes  the  blow  it  is  intended 
to  inflict.  But  the  blow  is  as  much  the  act  of 
him  who  casts  the  stone,  or  fires  the  gun,  as 
though  it  had  taken  efiect  immediately.  In 
such  case,  the  act,  in  lieu  of  taking  effect 
immediately,  is  a  continuing  act,  till  the  end 
has  been  effected — that  is,  till  the  missile  has 
struck  the  blow ;  the  intention  of  the  party 
using  it  accompanying  it  throughout  itis 
course.  The  act  must  be  taken  to  be  the  act 
of  the  party  in  the  effects  it  was  intended  to 
produce,  till  its  i^ency  has  become  exhausted 
and  its  operation  has  ceased.  When,  there- 
fore, a  person,  being  in  one  jurisdiction, 
fires  a  shot  at  a  person  who  is  in'  another, 
as  was  the  case  in  The  Kviig  v.  Coombe  (31), 
it  may  well  be  held  that  the  blow  struck 
by  the  bullet  is  an  act  done  in  the  juris- 
diction in  which  the  bullet  takes  effect. 
The  King  v.  Coombe  ^31)  was,  therefore, 
in  my  opinion,  rightly  decided ;  and  I 
think  the  same  principle  would  apply 
where  the  master  of  a  vessel  purposely  ran 
down  another,  and  by  so  doing  caused  the 
death  of  a  person  on  board.  For,  though 
his  immediate  act  is  confined  to  running  his 
ship  against  the  other,  it  is,  iievei-thelesS;  his 
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act  which  causes  the  ship  run  down  to  sink. 
It  is  as  much  his  act  which  causes  the  death 
of  the  person  drowned,  as  though  he  had 
actually  thrown  such  person  into  the  water. 
If,  therefore,  the  defendant  had  purposely 
run  into  the  Stratkclyde,  I  should  have  been 
prepared  to  hold  that  the  killing  of  the  de- 
cased  was  his  act  where  the  death  took  place, 
and,  consequently,  that  the  act — in  other 
words,  the  offence  of  which  he  has  been  con- 
victed— had  been  committed  on  board  a 
British  ship.  Whether  the  same  principle 
would  apply  to  a  case  of  manslaughter, 
arising  from  the  running  down  of  another 
ship  through  negligence,  or  to  a  case  where 
death  is  occasioned  by  the  careless  discharge 
of  a  gun,  may,  indeed,  admit  of  doubt.  For, 
in  such  a  case,  there  is  no  intention  accom- 
panying the  act  into  its  ulterior  consequences. 
The  negligence  in  running  down  a  snip  may 
be  said  to  be  confined  to  the  improper  navi- 
gation of  the  ship  occasioning  the  mischief ; 
the  party  guilty  of  such  negligence  is  neither 
actually,  nor  in  intention,  and  thus  con- 
structively, in  the  ship  on  which  the  death 
takes  place. 

But  let  us  assume  the  contrary :  let  us 
take  the  drowning  of  the  deceased  to  have 
been  the  act  of  the  defendant  done  on  board 
a  British  vessel.  Is  this  conclusive  of  the 
question  ?  By  no  means.  The  subtle  argu- 
ment which  would  extend  the  nes^ligenoe 
committed  in  one  ship  to  another  in  which  it 
produces  its  effect,  finds  its  appropriate 
answer  in  reasoning,  which,  though  perhaps 
also  savouring  of  subtlety,  is  yet  directly  to 
the  purpose,  and  must  not  be  overlooked. 
For  the  question  is — and  this  appears  to  me 
to  have  been  lost  sight  of  in  the  argument — 
not  whether  the  death  of  the  deceased, 
which  no  doubt  took  place  in  a  British  ship, 
was  the  act  of  the  defendant  in  such  ship, 
but  whether  the  defendant,  at  the  time  the 
act  was  done,  was  himself  within  British 
jurisdiction.  But,  in  point  of  fact,  the  de- 
fendant was,  at  the  time  of  the  occurrence, 
not  on  board  the  British  ship,  the  StrcUh- 
clyde,  but  on  a  foreign  ship,  the  Franconia, 
And  here  we  must  remember  that,  ex  hypo- 
tJi^si,  we  have  to  deal  with  the  case  on  the 
assumption  that  both  the  vessels  were  on  the 
high  seas,  and  not  in  British  waters.  But 
though,  as  we  have  just  seen,  an  act,  begun 
in  one  place  or  jurisdiction,  may  extend  into 
another,  it  is  obvious  that  the  person,  doing 
such  continuing  act,  cannot  himself  be  at  the 
time  in  both.  A  man  who,  being  in  field  A, 
throws  a  stone  at  another,  who  is  in  field  B, 
does  not  thereby  transfer  himself  to  the  latter. 
A  man  who  fires  a  shot  from  the  shore  at  one 
who  IB  on  the  sea  still  remains  on  the  shore, 
and  vice  versa.    One  who,  from  the  buik  of  a 


river  dividing  two  territories,  fires  a  rifle 
shot  at  a  person  on  the  opposite  side,  cannot 
be  said  to  be  in  the  territory  where  the  shot 
strikes  its  object.  One  who  from  the  deck  of 
a  vessel,  by  the  discharge  of  a  gun,  either 
purposely  or  through  negligence,  kills  or 
wounds  another,  is  not  thereby  transported 
from  the  deck  of  his  own  vessel  to  that  of  the 
other.  But,  in  order  to  render  a  foreigner 
liable  to  the  local  law,  he  must,  at  the  time 
the  offence  was  committed,  have  been  within 
BritUh  territory  if  on  land,  or  in  a  British 
ship  if  at  sea.  I  cannot  think  that  if  two 
ships  of  different  nations  met  on  the  ocean, 
and  a  person  on  board  of  one  of  them  were 
killed  or  wounded  by  a  shot  fired  from  the 
other,  the  person  firing  it  would  be  amenable 
to  the  law  of  the  ship  in  which  the  shot  took 
effect.  According  to  the  doctrine  of  Lord 
Coke  in  Ckdvin*s  ccue  (51)  protection  and 
allegiance  are  co-relative :  it  is  only 
where  protection  is  afforded  by  the  law  that 
the  obligation  of  allegiance  to  the  law  arises ; 
or,  as  I  prefer  to  put  it,  it  is  only  for  acts 
done  when  the  person  doing  them  is  within 
the  area  over  which  the  authority  of  British 
law  extends,  that  the  subject  of  a  foreign 
state  owes  obedience  to  that  law,  or  can  be 
made  amenable  to  its  jurisdiction.  But  for 
the  opinion  expressed  by  my  brother 
Denman,  I  should  have  thought  it  beyond 
all  dispute  that  a  foreign  ship,  when  not  in 
British  waters,  but  on  the  high  seas,  was  not 
subject  to  our  law.  Upon  this  point  I  had 
deemed  all  jurists  unanimous,  and  could  not 
have  supposed  that  a  doubt  could  exist. 
Upon  what  is  the  contrary  opinion  founded  ? 
simply  upon  expediency,  which  is  to  prevail 
over  principle.  What,  it  is  asked,  is  to 
happen  if  one  of  your  officers,  enforcing 
your  revenue  laws,  should  be  killed  or 
injured  by  a  foreigner  on  board  a  foreign 
slup  ?  What  is  to  happen  if  a  British  and 
foreign  ship,  meeting  on  the  ocean,  a  British 
subject  should  be  killed  by  a  shot  fired  from 
the  foreign  ship  ?  In  either  of  such  cases, 
would  not  the  foreigner  guilty  of  the  offence 
be  amenable  to  the  £nglish  law  7  Could  it 
be  endured  that  he  should  escape  with  im- 
punity, if  brought  within  the  reach  of  a 
British  Court  of  justice )  Could  he  not  be 
tried  and  punished  for  the  offence,  and 
ought  he  to  be  permitted  to  escape  with 
impunity,  or  ought  he  not  to  be  tried  and 
punished  for  such  offence  1  My  first  answer 
is  that  the  alternative  is  fallacious.  He  will 
not  escape  with  impunity.  He  will  be 
amenable  to  the  laws  of  his  own  country, 
and  it  is  not  to  be  presumed  that  the  law  of 
any  civUised  people  will  be  such,  or  so  ad- 
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minkteied,  as  that  such  an  offence  should 
eecape  without  its  adequate  punishment. 
As  regards  the  amenability  of  the  offender 
under  such  circumstances  to  our  law,  it  will 
be  time  enough  to  determine  the  question 
when  the  case  arises.  If  the  conviction  and 
pumshment  of  the  offender  can  only  be 
obtained  at  tiie  sacrifice  of  fundamental 
principles  of  established  law,  I  for  one 
should  prefer  that  justice  should  fail  in  the 
individual  case,  than  that  established 
principles,  according  to  which  alone  justice 
should  be  administered,  should  be  wrested 
and  strained  to  meet  it  I  think,  therefore, 
that  it  is  not  enough,  that  the  running  down  the 
Strathdyde,  and  so  causing  the  death  of  the 
deceased,  can  be  said  to  have  been  the  act 
of  the  defendant  on  board  the  latter  vessel, 
unless  it  can  be  made  out  that  the  defendant 
was  also  on  board  of  it.  But  the  defendant 
certainly  was  not  actually,  nor  do  I  think — 
no  intention  on  his  part  having  accompanied 
the  act — he  can  be  said  to  have  been,  in  any 
aense,  constructively,  on  board  the  Strath- 
elyde.  If,  therefore,  hia  own  vessel  was  not 
within  British  waters,  but  on  the  high  seas, 
he  owed  no  obedience  to  the  law  of  this 
country,  and  cannot  be  punished  for  an  in- 
fraction of  it. 

In  the  case  of  The  United  States  v.  Davis  (28) 
no  such  difficulty  presented  itself.  Both 
ships  were  in  the  harbour,  and  therefore  in 
the  water  of  the  local  state,  and  the  de- 
fendant was  consequently  amenable  to  the 
local  law. 

I  am  aware  that  this  view  is  not  in  ac- 
cordance with  the  decision  in  the  American 
case  of  Adama  v.  The  People  (52).  In 
that  case  a  fraud  had  been  committed 
at  New  York  by  the  defendant,  a  citizen 
of  the  State  of  Ohio,  and  residing  in  it, 
through  an  agent  at  New  York,  who 
was  wholly  innocent  and  ignorant  of  the 
fraud.  The  accused  set  up  as  a  defence  that 
he  was  a  citizen  of  another  State,  and  resid- 
ing in  it  when  the  alleged  offence  was 
committed,  and  therefore  not  subject  to  the 
law  of  New  York ;  but  the  objection  was 
overruled,  on  the  ground  that  a  criminal  act 
done  through  the  instrumentality  of  an 
innocent  agent  is  in  law  the  act  of  the 
principal,  who  may  therefore  be  held  to  have 
committed  the  offence  in  the  State  in  which 
the  act  was  done,  and  being  found  in  that 
State,  will  be  liable  to  be  there  tried  and 
punished.  But  the  judgment  in  that  case — 
which,  by  the  way,  is  remarkable  for  much 
loose  reasoning  and  idle  talk  about  the  law 
of  nature — is  not  to  my  mind  at  all  satis- 
factory.    It  entirely  overlooks  what  in  my 
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view  is  the  turning-point  in  the  case,  namely, 
that  though  the  act  of  the  accused  had  been 
committed  within  the  jurisdiction,  the  de- 
fendant, being  a  foreigner,  and  having  been 
out  of  the  jurisdiction  when  the  act  was 
done,  owed  no  allegiance  to  the  law  of  New 
York,  and  was  not  punishable  under  it. 

Both  exceptions  taken  on  the  part  of  the 
Crown  to  the  general  rule  that  a  foreigner 
committing  an  offence  out  of  the  jurisdiction 
of  a  country  which  is  not  his  own,  cannot  be 
brought  to  trial  in  the  Courts  of  the  former, 
thus  failing,  it  appears  to  me  that  the 
general  rule  must  prevail,  and  that  the  de- 
fendant, having  been  a  foreign  subject,  on 
board  a  foreign  ship,  on  a  foreign  voyage, 
and  on  the  high  seas,  at  the  time  the  offence 
was  committed,  is  not  amenable  to  the  law 
of  this  country ;  that  there  was,  therefore, 
no  jurisdiction  to  try  him,  and  that,  con- 
sequently, the  conviction  was  illegal  and 
must  be  quashed. 

In  a  conflict  of  opinion,  which  unfor- 
tunately exists,  it  is  a  great  satisfaction  to 
me  to  be  able  to  add,  that  the  late  Mr. 
Justice  Archibald,  whose  death  the  whole 
profession,  and  especially  those  who  had  the 
advantage  of  his  intimacy  or  acquaintance^ 
must  deeply  deplore,  and  whose  loss,  as  a 
most  learned,  enlightened,  able,  and  con- 
dentious  Judge,  the  public  has  so  much 
reason  to  regret,  having  seen  my  proposed 
judgment,  communicated  to  me  his  entire 
concurrence,  both  in  the  conclusion  at  which 
I  had  arrived,  and  the  grounds  on  which  it 
is  founded. '  His  opinion,  as  he  is  no  more, 
cannot  of  course  be  of  any  ayail  to  the  de- 
fendant ;  but  as  without  it  the  majority  of 
the  Court  are  of  opinion  that  the  conviction 
should  be  quashed,  it  must  be  quashed 
accordingly. 

Lush,  J. ,  Pollock,  B.,  and  Fibld,  J.,  had 
prepared  their  judgments,  but  as  they  con- 
curred in  the  judgment  of  the  Lord  Chief 
Justice  Cockbum  they  did  not  deliver  them. 

Conviction  quashed. 


Solicitors — Stokes,  Saunders  &  Stokes,  for  appel- 
lant; The  Solicitor  to  the  Treasury,  for  the 
Crown. 


(52)  1  Comstock's  Bep.  173. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
THE  QUBEN  oti  the  prosecution 

of  THE  OYBRSEEBS  OF  THE 
rOBEION  OF  WALSALL  AND 
THE     MATOB,    Ac.,    OF    THE 

s  BOROUGH  OF  WALSALL  (re- 
spondents) V.  THE  LON- 
DON AND  NOBTH  WE8TEBN 
BAIL  WAT     COMPANY    {appeL 

[^      lants). 

Borough  Rate — Sanitary  Purposes  in  a 
Borough^Exemptimi  conferred  by  local 
Act-Statutes  35  ^  36  Vict.  c.  79.  ss.  4,  7, 
16;  37  4-  38  Vict.  c.  89.  «.  3;  38  ^  39 
Vict.  c.  '55.  ss.  10,  207,  211  (Sanitary 
Acts)— Bight  of  Appea1^12  ^  13  Vict, 
c.  05.  ss.  2,  3 ;  27^  28  Vict.  c.  39.  s.  1— 
— Application  to  Assessment  Committee  not 
a  Gondiiion  precedent. 

A  local  improvement  Act  of  1848  con- 
tained a  partial  exemption^  in  respect  of 
rates  levied  by  the  Cmnmissioners  through- 
out their  district,  in  favour  of  occupiers  of 
land  used  as  a  railway.  A  portion  of  this 
district  formed  part  of  a  municipal  borough^ 
and,  by  the  Puhlic  Health  Act,  1872,  all 
boroughs  were  constituted  urban  sanitary 
districts,  and  the  respective  totcn-  councils 
the  authorities  therein.  And  the  sa/me  Act,  in 
section  16,  provided  that  "  all  expenses  in- 
curred by  an  urban  sanitary  authority  un- 
der  the  sanitary  Acts,  Sfc,  shall  be  defrayed 
out  of  the  borough  fund.^'  But  the  defini- 
tion of  **  Sanitary  Acts  **  in  section  60 
does  not  include  local  Acts. 

Ths  Public  Health  Act,  1875,  enacts— 
"  Where  any  heal  Act  is  in  force  within 
the  district  of  an  urban  authority,  conferring 
071  any  Commissioners  powers  for  purposes 
the  same  or  similar  to  those  of  this  Act, 
all  the  powers,  rights,  duties,  capa^jities, 
liabilities,  and  obligations  of  such  Gommis' 
sioners  in  relation  to  such  purposes  shall  be 
transferred  and  attach  to  the  said  urban 
authority.^* 

No  application  had  been  made  under 
section  33  of  tlie  Public  Health  Act,  1872, 
to  the  heal  Government  Board  to  repeal  or 
alter  the  heal  Act  of  1848. 

In  November,  1875,  the  council  of  the 
borough  made  a  borough  rate  to  meet  the  ex- 
penses of  the  Local  Impro'j&inent  Act  of  1848, 


and  other  sanitary  Acts,  as  well  as  for  ths 
purpose  to  which  the  borough  fund  is  ap- 
plicable under  5^6  Will.  4.  c.  76;  and 
assessed  the  sa/me  upon  the  defendants* 
railway  situate  in  that  part  of  the  borough 
which  was  in  the  Commissioners'  district. 

The  defendants,  who  claimed  exemption 
from  so  much  of  the  rate  as  was  applicable 
to  sanitary  purposes,  gave  due  notice  of 
appeal,  but  did  not  seek  relief  from  the 
assessment  committee : — 

Held,  that  the  defendants  had  a  right  to 
appeal  without  going  before  the  assessment 
committee,  for  there  being  no  objection  to 
the  valuation  list,  such  committee  could  not 
have  given  any  relief 

Secondly,  that  the  heal  improvement  Act 
was  not  repealed  ipso  fach  by  the  later 
public  Acts,  and  the  exemption  granted  to  the 
defendants  in  1848  still  continusd  in  force  ; 
such  exemption  mvst,  therefore,  be  given 
effect  h  by  the  authority,  whosoever  that 
might  be  {whether  the  Commissioners  or  the 
town  council),  who  exercised  the  power  of 
that  Act  within  the  part  of  the  district  in- 
cluded in  the  borough. 

Case  stated  on  an  appeal  against  a  bo- 
rough rate  laid  on  that  part  of  the  foreign 
of  Walsall  which  is  situated  within  the 
municipal  borough  of  Walsall.  The  re- 
corder confirmed  the  rate,  subject  to  the 
opinion  of  the  Court  on  the  points  raised 
bj  the  Special  Case,  stated  bj  consent, 
as  follows : — 

1.  The  appellants  are  the  London  and. 
North  Western  Railway,  the  respondents 
are  the  parish  officers  of  the  township  of 
the  foreign  of  Walsall  and  the  corpora- 
tion of  the  borough  of  Walsall. 

2.  The  borough  of  Walsall  is  an  ancient 
borough  in  Staffordshire,  having  a  sepa- 
rate Court  of  Quarter  Sessions.  It  forms 
part  of  the  parish  of  Walsall,  and  com- 
prises the  whole  of  the  township  of  the 
borough  of  Walsall,  and  a  part  of  the 
township  of  the  foreign  of  Walsall ;  each 
of  the  said  townships  ^has  its  own  over- 
seers, and  maintains  its  own  poor. 

3.  The  appellants  are  the  owners  and 
occupiers  of  land  within  that  part  of  the 
foreign  of  Walsall  which  is  within  the 
borough,  part  of  which  land  is  used  as  a 
railway,  constructed  under  the  powers  of 
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an  Act  of    Parliament  for  public  con* 
vejanoe. 

4.  Bj  an  Act  of  Parliament,  passed  on 
the  3l8t  of  An^st,  1848,  called  the 
Walsall  Improvement  and  Market  Act, 
1848,  commissioners  were  appointed  for 
improyements  and  sanitary  purposes  over 
a  distarict,  consisting  of  the  whole  of  the 
said  township  of  the  borough,  a  part  of 
the  said  township  of  the  foreign  lying 
within  the  borough,  and  part  of  the 
adjoining  parish  of  Bushall  lying  without 
the  said  borough,  but  it  does  not  include 
the  whole  of  the  municipal  borough. 

5.  The  7th  section,  appointing  such 
Commissioners,  is  as  follows : — 

"  And  be  it  enacted  that  the  mayor 
and  town  council  of  the  borough  of  Wal- 
sall aforesaid,  together  with  three  such 
other  persons  as  shall  be  elected  by  the 
owners  of  property  and  ratepayers  within 
such  part  of  the  limits  of  this  Act,  as  are 
situated  within  the  parish  of  Bushall,  in 
respect  to  the  same  part  of  the  said  limits, 
shidl  be  and  are  hereby  empowered  to  act 
as  Commissioners  to  carry  this  Act,  and 
the  several  Acts  incorporated  therewith, 
and  the  several  powers  thereof  respec- 
tively, into  execution." 

6.  By  the  40th  section  it  is  enacted 
as  follows : — 

''  For  the  purposes  of  defraying  the 
costs  and  expenses  of  carrying  this  Act 
and  of  the  powers  and  provisions  thereof 
into  execution  (except  the  purposes  to 
which  any  rates  to  be  made  for  sewers, 
drains  and  private  improvements,  are 
hereby,  or  by  any  Act  incorporated  here- 
with, directed  to  be  applied),  and  in- 
cluding the  costs  and  expenses  of  making, 
and  maintaining  and  promoting  such  gas 
works  as  are  herein  mentioned,  and  of 
the  paying  the  expenses  of  and  incidental 
to  the  obtaining  of  this  Act,  which  shall 
be  charged  on  the  Improvement  Bate,  it 
shall  be  lawful  for  the  said  Commis- 
sioners, from  time  to  time,  to  make,  as- 
sess, and  levy  such  equal  rate,  to  be  called 
the  Improvement  Bate,  as  may  be  neces- 
sary for  the  purposes  aforesaid,  not  exceed- 
ing in  any  one  year  Ss,  in  the  pound  of  the 
full  net  annual  value  of  the  property  in- 
cluded in  such  rate :  and  provided  always, 
that  the  occupiers  of  any  land  used  as 
arable,  meadow  or  pasture  ground  only, 
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or  as  woodlands,  market  gardens  or 
nursery  grounds,  and  the  occupier  of  any 
land  used  as  a  railway,  constructed  under 
the  powers  of  any  Act  of  Parliament,  for 
public  conveyance,  shall  not  be  assessed 
to  any  rate  or  assessment  made  by  virtue 
of  this  Act,  or  any  Act  incorporated 
therewith,  in  any  greater  proportion  in 
respect  of  the  same  than  in  the  proportion 
of  a  quarter  part  only  of  the  net  value 
thereof." 

7.  By  an  Act  of  Parliament  passed  on 
the  31st  of  May,  1850,  called  the  Walsall 
Improvement  and  Market  Amendment 
Act,  1850,  certain  modifications  were 
made  in  the  powers  of  the  Commissioners 
appointed  under  the  Act  of  1848,  which 
do  not  affect  the  questions  in  dispute  in 
the  present  case.  The  two  Acts  above- 
mentioned  accompany,  and  form  part  of 
this  case. 

8.  Up  to  the  passing  of  the  Public 
Health  Act,  1872,  improvement  rates 
were  levied  under  the  above-mentioned 
local  Acts,  for  the  purpose  of  meeting  the 
expenses  of  their  execution,  and  to  all 
such  rates  the  railway  of  the  appellants 
was  rated  at  a  quarter  of  its  full  value,  in 
accordance  with  the  4^th  section  of  the 
Walsall  Improvement  and  Market  Act, 
1848. 

9.  By  the  PubKc  Health  Act,  1872, 
urban  and  rural  sanitary  districts  wore 
constituted  throughout  England,  and  the 
4th  section  of  that  Act  provides  what 
places  shall  be  urban  sanitary  districts, 
and  who  shall  be  the  urban  authorities  in 
such  districts  respectively. 

10.  By  the  7th  section  it  is  provided 
that,  *' subject  tQ  the  provisions  of  this 
Act,  the  local  Government  Acts  shall  be 
deemed  to  be  in  force  within  the  district 
of  every  urban  sanitary  authority,  and 
from  and  after  the  first  meeting  of  an 
urban  sanitary  authority  in  pursuance  of 
this  Act,  there  shall  be  transferred  and 
attach  to  an  urban  sanitary  authority,  to 
the  exclusion  of  any  other  authority 
which  may  have  previously  exercised  or 
been  subject  to  the  same,  all  powers, 
rights,  duties,  capacities,  liabilities  and 
obligations  within  such  district,  exercise- 
able  or  attaohing  by  and  to  a  local  board 
under  the  local  Government  Act,  and  by 
and  to  the   sewer  authority  under  the 
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Sewage  Utilization  Acts,  and  by  and  to 
the  nuisance  authority  under  the  Nui- 
sances  Removal  Acts,  and  by  and  to  the 
local  authority  under  the  Common  Lodg- 
ing  Houses  Acts,  the  Artisans  and  La- 
bourers Dwellings  Act,  and  the  Bake- 
house Regulation  Act,  or  by  and  to  any 
of  the  said  authorities  under  any  such 
Acts,  or  any  Acts  amending  such  Acts." 

11.  By  the  16th  section  it  is  provided 
as  follows : — 

'^All  expenses  incurred  or  payable 
by  any  urban  sanitary  authority  under 
the  Sanitary  Acts  shall,  if  the  local  Go- 
vernment Acts,  or  the  provisions  of  those 
Acts  with  respect  to  rating,  were,  at  or 
immediately  before  the  passing  of  this 
Act,  in  force  throughout  the  district  of 
such  authority,  or  within  a  local  govern- 
ment  district,  wholly  within  such  district, 
be  defrayed  in  manner  provided  by  those 
Acts ;  and  if  the  local  Government  Acts 
were  not  so  in  force  at  or  immediately 
before  the  passing  of  this  Act,  be  de- 
frayed as  follows,  that  is  to  say — 

1.  ^'  In  the  case  of  the  council  of  a 
borough,  out  of  the  borough  fund  or 
borough  rate. 

2.  *'  In  the  case  of  improvement  Com- 
missioners, out  of  any  rate  in  the  nature 
of  a  general  district  rate,  leviable  by  them, 
as  such  Commissioners,  throughout  the 
whole  of  their  district. 

"  Provided  that  where  an  urban  sani- 
tary authority  had,  before  the  passing  of 
this  Act,  power  to  levy  within  its  district 
a  rate  or  rates  for  paving,  sewering  or 
other  sanitary  purposes,  all  expenses  in- 
curred by  such  authority  in  the  perform- 
ance of  its  duties  under  the  Sanitory  Acts 
shall  be  defrayed  out  of  such  rate  or 
rates,  except  where,  at  the  time  of  the 
passing  of  this  Act,  any  such  expenses 
were  chargeable  upon  the  borough  fund 
or  borough  rate,  in  which  case  such  ex- 
penses shall  continue  so  chargeable." 

12.  By  the  Sanitary  Law  Amendment 
Act,  1874,  section  3,  it  is  provided — 

*'  Whereas  doubts  have  arisen  as  to 
the  extent  and  meaning  of  the  7th  section 
of  the  principal  Act,  Be  it  therefore  de- 
clared and  enacted,  that  the  provisions  of 
the  said  section  shall  be  deemed  to  have 
applied  to  every  authority  acting  at  the 
time  of  the  passing  of  the  principal  Act, 


[N.  S. 

QJ3, 

under  the  power  conferred  upon  them  by 
a  local  Act,  with  respect  to  any  sanitary 
purposes,  and  that  all  the  powers,  rights, 
duties,  capacities,  liabilities  and  obliga- 
tions of  any  authority  having  jurisdiction 
under  a  local  Act  in  the  district  of  an 
urban  sanitnry  authority  at  the  time  of 
the  passing  of  the  principal  Act,  so  far  as 
they,  or  any  of  them,  related  to  such  pur- 
poses, were  transferred  to  and  became 
attached  to  the  urban  sanitary  authority 
therein  referred  to." 

13.  By  the  Public  Health  Act,  1875, 
sections  5  and  6,  further  provision  is 
made  for  the  constitution  of  urban  sani- 
tary districts  and  urban  sanitary  autho- 
rities, to  execute  the  powers  of  the 
Sanitary  Act  within  such  district. 

14.  By  section  10  of  the  Public  Health 
Act,  1875,  it  is  provided  that — 

"  When  any  local  Act,  other  than  an 
Act  for  the  conservancy  of  any  river,  is 
in  force  within  the  district  of  an  urban 
authority,  conferring  on  any  Commis- 
sioners, trustees  or  other  persons,  powers 
for  purposes  the  same  as,  or  similar  to 
th<  se  of  this  Act  (but  not  for  their  own 
pecuniary  benefit),  all  the  powers,  rig^hts, 
duties,  capacities,  liabilities  and  obliga- 
tions of  such  Commissioners,  trustees  or 
other  persons,  in  relation  to  such  pur- 
poses, shall  be  transferred  and  attached 
to  the  said  urban  authority." 

By  the  207th  section  of  that  Act  it  is 
enacted  as  follows : — 

*'  All  expenses  incurred  or  payable  by 
an  urban  authority  in  the  execution  of 
this  Act,  and  not  otherwise  provided  for, 
shall  be  charged  on  and  defrayed  oat  of 
the  district  ^nd  and  general  district 
rate,  leviable  by  them  under  this  Act, 
subject  to  the  following  exceptions  ( viz. ) — 

"  That  if,  in  any  district,  the  expenses 
incurred  by  an  urban  authority,  being 
the  council  of  a  borough,  in  the  execution 
of  the  Sanitary  Acts,  were,  at  the  time  of 
the  passing  of  this  Act,  payable  out  of 
the  borough  fund  or  borough  rate,  then 
the  expenses  incurred  by  that  authority 
in  the  execution  of  this  Act,  shall  be 
charged  on  and  defrayed  out  of  the  bo- 
rough fund  or  borough  rate ;  and  that  if 
in  any  district  the  expenses  incurred  by 
an  urban  authority,  being  improvement 
Commissioners,  in  the  execution  of  the 
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Saniiaiy  Acts,  were,  at  tbe  time  of  tHe 
puBing  of  tbi0  Act,  payable  ont  of  any 
rate  in  tbe  nature  of  a  general  district 
rate,  leviable  by  tbem,  as  sncb  Gom- 
missioners,  tbrongbont  tbe  wbole  of  tbeir 
district^  tben  tbe  expenses  incurred  by 
tbat  antboriiy  in  tbe  execntion  of  this 
Act,  abaU  be  charged  on  and  defrayed 
ont  of  such  rate ;  and,  for  tbe  purposes 
of  this  section,  tbe  council  of  tbe  borough 
of  Folkstone  shall  be  deemed  to  be  im- 
proTement  Commissioners ; "  and, 

"  That  where,  at  tbe  time  of  the  passing 
of  this  Act,  tbe  expenses  incurred  by  an 
urban  antbority  in  tbe  execution  of  certain 
purposes  of  tbe  Sanitary  Acts,  were  pay- 
able out  of  the  borough  fund  and  borough 
rate,  and  the  expenses  incurred  by  such 
authority  in  tbe  execution  of  the  other 
purposes  of  tbe  said  Acts,  were  payable 
out  of  a  rate  or  rates  leviable  by  that 
authority  throughout  tbe  whole  of  their 
district,  for  paving,  sewering  or  other 
sanitary  purposes,  wen  the  expenses  in- 
curred  by  that  authority  in  the  execution 
of  the  same  or  similar  purposes  respec- 
tively under  this  Act,  shall  respectively 
be  enlarged  on  and  defrayed  out  of  the 
borough  fund' and  boroagh  rate,  and  out 
of  tbe  rate  or  rates  leviable  as  aforesaid." 

15.  By  tbe  211tb  section  of  that  Act 
it  is  provided,  with  respect  to  tbe  assess- 
ment and  levying  of  general  district  rates 
under  tbat  Act,  that-- 

'*  The  owner  of  any  tithes,  or  of  any 
tithe  commutation  rent-charge,  or  tbe 
occupier  of  any  land  used  as  arable,  mea- 
dow, or  pasture  ground  only,  or  as 
woodlands,  market  gardens,  or  nursery 
grounds,  and  tbe  occupier  of  any  land 
covered  with  water,  or  used  only  as  a 
caiial  or  towing-path  for  the  same,  or  as 
a  railway,  constructed  under  the  powers 
of  any  Act  of  Parliament  for  pubbc  con- 
veyance, shall  be  assessed  in  respect  of 
the  same  in  tbe  proportion  of  a  quarter 
only  of  such  net  annual  value  thereof." 

16.  At  a  meeting  of  tbe  town  council 
of  tbe  borough  of  Walsall,  held  on  the 
9th  of  November,  1875,  an  estimate  was 
presented  of  the  expenses  to  be  incurred 
during  the  ensuing  six  months,  in  carry- 
ing  into  effect  tbe  powers  of  tbe  liocBi 
Improvement  Acts  and  other  sanitary  Acts, 
as  well  as  for  the  purposes  to  which  the 
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borough  fand  is  applicable  under  5  &  6 
Will.  4.  c.  76y  and  the  amending  Acts, 
and  it  was  resolved  that  a  borough  rate 
of  28,  Sd.  in  the  pound  should  be  made 
and  assessed  upon  all  rateable  property 
within  the  borough  to  meet  those  ex- 
penses, and  that  tbe  sum  of  7,2671.  10«. 
should  be  levied  in  tbat  part  of  tbe 
foreign  of  Walsall  which  is  situate  within 
the  borough,  as  the  proportion  of  the 
said  borough  rate  assessable  on  that  part. 

17.  It  was  also  resolved  tbat  tbe  mayor 
should  issue  his  warrant  to  the  parish 
officers  of  tbe  foreign  of  Walsall,  com- 
manding tbem  to  pay  the  said  sum  of 
7,2671.  10«.,  so  rated  and  assessed  on  tbe 
part  of  the  foreign  of  Walsall  within  the 
twrough. 

18.  The  overseers  of  the  foreign  of 
Walsall,  upon  receiving  tbe  mayor's  war- 
rant, in  pursuance  of  tbe  before-men- 
tioned  resolutions,  made  a  rate  upon  tbe 
rateable  property  in  tbe  part  of  the 
township  within  the  borough,  by  which 
they  assessed  certain  land  and  buildings 
of  the  appellants,  including  the  land  used 
as  a  railway,  at  2,2022. 10^.,  its  fall  rate- 
able value,  taking  as  their  basis  the  valu- 
ation list  then  in  force  made  by  the 
Union  Assessment  Committee. 

19.  The  appellants  ^ve  all  necessary 
notices  of  appeal,  but  uiey  had  not,  when 
the  said  valuation  list  was  published, 
made  any  objection  thereto  before  the 
assessment  committee,  or  sought  reUef 
from  them,  having  no  objection  to  make 
to  such  list,  and  the  assessment  com- 
mittee having  no  power  to  give  any  relief 
in  respect  of  the  matters  now  in  dispute. 

20.  It  is  unnecessary  to  set  out  at 
length  the  appellants'  grounds  of  appeal, 
tbe  ground  of  objection  to  the  said  rate 
or  assessment  being  that  they  are  thereby 
rated  on  tbe  full  yilue  of  their  railway  to 
the  expenses  of  carrying  into  execution 
the  Improvement  and  Sanitary  Acts, 
whereas  they  contend  that  they  ought 
only  to  be  rated  to  such  expenses  in  re- 
spect of  their  said  railway  on  a  quarter 
part  of  tbe  full  value  thereof. 

21.  It  was  agreed,  for  tbe  purposes  of 
this  case,  that  one-half  of  the  amount  levi- 
able by  the  said  rate  is  to  meet  expenses 
under  the  Sanitary  Acts  and  expenses  for 
which,  under    tbe   Local  Improvement 
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Acta,  rates  would  haTO  been  levied  to 
which  the  eaid  railway  was  only  rateable 
at  a  fourth  part  of  its  value. 

22.  It  was  further  agpreed,  for  the  pur- 
poses  of  this  case,  that  the  annual  rateable 
value  of  the  land  used  as  railway  is  one- 
half  of  the  said  sum  of  2,2022.  10«. 

The  questioDB  for  the  opinion  of  the 
Court  are — 

Ist.  Was  it  a  condition  precedent  to 
the  appellants'  right  of  appeal,  that  they 
should  have  objected  to  the  valuation  list 
before  the  assessment  committee  P 

2nd.  Were  the  appellants  liable  to  be 
assessed  upon  the  full  value  of  their  rail- 
way towaras  all  the  expenses  for  which 
the  said  rate  is  made  ? 

Anstie  {Jelf  with  him),  for  the  re- 
spondents.— On  the  first  question,  the 
overseers  of  the  township  of  the  foreign 
were  compelled  to  act  under  12  &  13  Vict. 
c.  65.  8.  2,  and  assess  the  defendants  to 
the  borough  rate  upon  the  receipt  of  the 
mayor's  warrant,  in  respect  of  their  rail- 
way which  was  within  the  borough; 
and  section  8  provides    for  an  appeal 

r'nst  a  rate  under  that  Act,  subject  to 
provisions  and  regulations,  as  in  ap- 
peals  against  the  poor  rate.  Then  27  & 
28  Vict.  c.  39.  8.  1,  makes  it  a  condition 
precedent  to  the  exercise  of  the  right  of 
appeal  against  a  poor  rate,  that  the  per- 
son appealing  shall  have  g^ven  to  the 
assessment  committee  notice  of  objection 
to  the  valuation  list,  and  shall  have  failed 
to  obtain  relief. 

[Lush,  J. — The  Union  Assessment  Act, 
1862,  in  sections  18, 19,  and  20,  shews  for 
what  purpose  complaint  is  to  be  made  to 
the  assessment  committee.  The  objection 
here  is  not  one  to  the  valuation  list.] 

The  statute  makes  no  exception  as  to 
the  necessity  of  goinff  before  them. 

[Lush,  J. — ^It  womd  be  useless.  They 
cannot  give  any  relief  in  this  matter  where 
a  partial  exemption  is  claimed  in  paying 
the  rate,  and  no  fault  is  found  with  the 
list  on  which  both  the  rate  and  the  ex- 
emption are  calculated.] 

The  second  is  the  reaUy  important 
question;  and  it  is  contended  that  the 
course  pursued  by  the  borough  was  the 
only  one  right  under  the  Acts.  The 
council  has  now  become  the  urban  sani- 
tary authority,  whose  power  reaches  to 
the  limits  of  the  borough.   By*section  16 


[N.S. 

of  the  Public  Health  Act,  1872,  as  the 
Local  Oovemment  Acts  were  not  in  force 
at  the  time  of  the  passing  of  the  Act,  all 
expenses  incurred  by  the  council  as  urban 
sanitary  authority,  under  the  Sanitary 
Acts,  were  to  be  defrayed  out  of  the  bo- 
rough fund.  The  proviso  in  that 
section  does  not  apply,  because  the 
coundl  had  not,  before  the  Act,  power  to 
levy  rates  for  sanitaiy  purposes,  but 
the  improvement  Commissioners  had 
over    their    district.       The    only   sani. 

a  power  the  council  could  have 
was  under  the  Sewage  Utilization 
Act,  1865,  and  any  expenses  incurred 
under  that  Act  are  expressly,  by  the  Act, 
made  chaigeable  to  the  borough  fund. 

[Lush,  J. — The  council  could  not  levy 
a  separate  rate  for  that.] 

No ;  it  therefore  follows  that,  even  if 
we  came  within  the  first  part  of  the  pro- 
viso in  section  16,  we  should  still  be  in- 
eluded  in  the  exemption  at  the  end,  the 
expenses  being  chargeable  upon  the  bo- 
rough fund.  The  mode  of  defray- 
ing the  expenses  of  the  council,  as  urban 
sanitary  authority  in  this  borough,  pro- 
vided in  section  207  of  the  Public 
Health  Act,  1875,  is  therefore  the  one 
that  has  been  here  adopted,  for 
the  case  comes  within  the  first  excep- 
tion  in  that  section ;  they  are  by  it  to  be 
charged  on  the  borough  fund  or  rate. 
That  being  so,  the  exemption  in  section 
211,  which  is  similar  in  terms  to  the  ex- 
emption in  the  local  Act,  by  which  the 
defendants  benefited,  does  not  avail  them 
now,  for  it  applies  only  to  a  general  dis- 
trict rate,  which  this  is  not.  They  are, 
therefore,  liable  to  pay  the  borough  rate 
upon  the  ordinary  assessment,  for  there 
cannot  be  a  borough  rate  of  more  than 
one  kind. 

Boaamquei  (fi.  NmMe  with  him),for  the 
appellants. — The  property  which  is  the 
subject  of  this  rate  was  in  the  district 
for  which,  under  the  local  Act  of  1848, 
Commissioners  were  appointed;  the  ex- 
penses incurred  under  that  Act,  for 
strictly  sanitary  purposes,  such  as  the 
Public  Health  Acts  would  now  i^ply 
to,  were  defiiayed  by  a  rate  levied 
by  them,  and  the  raHwi^  was  rate- 
able only  at  one-fourth  of  its  value. 
Then  oame  the  1872  Act.  That  odd 
not  repeal  the  local  Acts,  for,  by  section 
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33,  they  are  treated  as  still  existing. 
Then  it  is  a  qnestion  whether  the  nrbim 
BBiiitary  aathorities  have  power  to  execute 
the  looal  Act.  The  powers  in  section  7 
seem  to  he  short  of  these,  hut  then  the 
Act  of  1874,  section  3,  transfers  the  juris- 
diction of  the  local  Acts  to  the  council  of 
the  horough,  leaving  the  obligations  and 
liabilities  existing.  The  council  is  thus 
made  the  l^;al  successor  of  the  Gommis- 
sioners  as  to  the  part  of  the  district 
within  the  borough,  and  as  such  thej 
must  give  effect  to  the  exemption.  There 
aie  no  wards  an  jwhere  shewing  an  inten- 
tion to  create  a  new  impost^  and  as  the 
local  Acts  remain  unrepealed,  this  cannot 
be  done  without  the  language  clearly 
shews  that  the  exemption  is  abolished. 
The  argument  on  the  other  side  turns 
on  section  16  of  the  1872  Act ;  but,  in 
the  first  place,  these  expenses  are  not  in- 
curred under  the  '*  Sanitary  Acts  "  at  all, 
but  under  the  local  Acts,  for  the  defini- 
tion of  Sanitary  Acts  in  section  GO  does 
not  include  local  Acts ;  and,  in  the  second 
place,  assuming  these  U>  be  expenses 
under  the  Sanitary  Acts,  then  the  word 
'*snch  authority"  in  the  proviso  must 
mean  ihe  corresponding  authority  now. 
Again,  the  Commissioners  still  exist, 
and  if  so,  have  they  not  the  powers  given 
by  the  local  Acts  ?  Either,  therefore,  they 
or  the  council  has  authority  under  the 
local  Acts  over  this  part  of  the  borough ; 
but,  whichever  it  may  be,  they  are 
bound  by  the  obligations  of  the  Act. 
In  ike  Walton  OommiBnon&rs  v.  Walford 
(1)  it  was  held  that  section  43  of  the 
1872  Act  could  not  be  read  as  imposing 
fresh  powers  of  rating  those  things  which 
CommissionerB  under  a  local  Act  never 
had  power  to  rate  at  all,  and  the  prin- 
ciple applicable  to  this  case  is,  as  ob- 
served Dy  Mr.  Justice  Lush,  that  if 
the  Legislatuie  had  intended  to  impose 
a  new  liability,  it  ought  to  have  said  so  in 
terms  dear  from  ambiguity. 

MiLLOB,  J. — ^There  is  no  doubt  great 
force  in  the  observations  that  have  been 
made  as  to  the  difficulties  and  perplexities 
on  the  attempted  construction  of  these 
▼arious  Acts  of  Parliament ;  but  1  am  of 
opinion  that  the  exemption  undoubtedly 

1)  44  Law  J.  Rep.  Q.B.  74 ;  8.  c.  Law  Bep.  10 
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conferred  or  continued  by  tiie  IoqbH  Acts, 
is  not  affected  by  the  ot^er  public  Acts 
passed  subsequently,  which  hav&  been 
discussed.  I  think  that  the  Commis- 
sioners appointed  to  carry  out  ih.e  pro- 
visions of  the  local  Acts  sfe  still,  probably, 
the  body  who  must  carry  out  the  purposes 
of  these  Acts,  but  whe&er  or  no  this  be 
the  case,  the  principle  of  exemption  still 
remains,  and  whether  that  has  to  be 
acted  upon  by  the  CommiBsionerB,  or  b^ 
any  other  body,  still  the  exemption  on- 
einally  accorded  to  the  railway  company 
m  the  Acts  which  have  not  been  repealed 
remains  for  their  benefit  now. 

The  38rd  section  of  the  Public  Health 
Act,  1872,  provides  that,  upon  the  appli- 
cation of  the  sanitary  authority  in  uiy 
district  which  is  under  a  local  Act, 
power  may  be  exercised  by  the  Local 
Grovemment  Board  to  "  wholly  or  par- 
tially repeal,  alter  or  amend  "  any  such 
local  Act.  Now,  it  is  conceded  that  no 
proceeding  has  been  taken  here  under 
that  section,  and  so,  until  by  means  of 
such  an  application  the  Acts  are  repealed, 
the  old  provisions  in  them  remain  in 
force.  An  additional  argument  that  these 
local  Acts  are  intended  to  exist  in  full 
force  arises  upon  section  43,  where  it  is 
said  that  *'  Any  limit  imposed  on  or  in 
respect  of  any  rate  by  any  local  Act  of 
Parliament  shall  not  apply  to  any  rate 
required  to  be  levied  for  the  purpose  of 
defraying  any  expenses  incurred  by  a 
sanitary  authority  for  sanitary  purposes.'* 
Although,  therefore,  the  limitation  im- 
posed by  the  local  Acts  is  affected,  the 
section  assumes  the  existence  of  the  body 
created  by  them. 

These  sections  assist  us  in  cominff  to 
the  conclusion  that  the  Sanitarv  Acts 
have  not,  by  implication,  imposed  a  new 
burden  upon  the  defendants,  nor  entitled 
the  town  council  to  defray  sanitary  ex- 
penses incurred  for  objects  within  the 
local  Acts,  out  of  a  borough  rate, 
which  is  made  generally  upon  the  full 
rateable  value  of  all  property  within  the 
borough ;  and  although  I  speak  with 
hesitation  on  a  matter  surrounded  by  so 
many  difficulties,  we  think  that  the  ex- 
emption has  not  been  done  away  witii, 
and  the  defendants  must,  therefore,  still 
have  the  benefit  of  it. 

As  to  the  right  of  appeal,  I  think  it  is 
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plain  that  they  need  not»  as  a  condition 
precedent,  go  oefore  the  assessment  com- 
mittee, who  conld  not  possibly  give  them 
any  relief  where  their  objection  was  not 
one  to  the  accuracy  of  the  list. 

Lush,  J. — I  am  of  the  same  opinion. 
I  shall  say  no  more  as  to  the  right  to  ap- 
pjeal,  which  is  clear.  The  second  ques- 
tion is — ^Were  the  appellants  liable  to  be 
assessed  on  the  full  value  of  their  railway 
towards  all  the  expenses  for  which  this 
rate  was  made  ?  I  am  of  opinion  that 
they  were  not,  and  on  this  ground.  They 
were,  under  the  Act  of  1848,  privileged 
to  be  rated  at  a  quarter  only,  and  I  see 
nothing  in  the  subsequent  Acts  to  repeal 
bv  implication,  or  neutralize  that  Act. 
The  local  Act  is  assumed  by  section  33  of 
the  Public  Health  Act,  1872,  referred  to 
by  my  brother  Mellor,  to  be  still  in  ex- 
istence, and  section  43,  I  agree,  also 
points  to  the  same  fiu;t.  That  being  so, 
the  defendants  are  entitled  to  the  same 
exemption  as  the  local  Act  gave  them. 
Whether  section  3  of  the  Sanitary  Laws 
Amendment  Act,  1874,  transfers  tne  exe- 
cutive authority  over  this  part  of  the 
district  to  the  town  council  or  not,  I  do 
not  say,  but  I  am  clearly  of  opinion  that 
whoever  exercises  the  authority  must 
exercise  it  under  the  provisions  of  and 
subject  to  the  exemptions  conferred  by 
the  local  Act. 

Bule  absolute  to  qtiash  the  order  of 
Quarter  Sessions,  and  send  the 
rate  hack  to  be  amended. 

Solicitors — ^Pearce  &  Son,  agents  for  Wilkinson  & 
Gillespie,  Walsall,  for  prosecutors;  R.  F. 
Boberts,  for  defendants. 
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Innkeeper — Refreshment  Bar — Right  to 
refuse  Admittance  and  Refreshment  — 
Traveller — TranseUer  accompanied  by  Dogs, 

An  innkeeper  is  bound  by  the  common 
law  to  receive  and  provide  reasonable  re- 
freshm>ent  (wd  accommodation  for  travellers 
or  woA/farerSj  and  cannot  lawfully  refuse 

*  Chram  Kelly,  C.6. ;  Benman,  J. ;  Field,  J. ; 
HuddlestOD,  B, ;  and  Manisty,  J, 
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such  refreshment  or  accommodation,  unless 
for  reasonable  and  lawful  cause  or  esscusej 
and  for  a  breach  of  such  duty  is  indictable. 
But  the  Jceeper  of  a  refreshmemi  bar  aUached 
to  an  hotel,  but  not  being  an  hotel  Oself  but 
a  shop  for  the  sale  of  ^rits,  is  not  an  inn^ 
keeper'  within  the  above  rule  of  law;  nor  is 
a  neighbouring  householder,  a  near  resident 
in  the  same  toton,  walking  about  the  toion 
for  amusement  or  recreation,  a  traioeUer 
within  the  rule.  And  if  a  traveller  requires 
such  refreshment,  ^c,  at  an  inn  wh&^  ac» 
companied  by  a  large  dog,  and  insigte, 
after  being  requested  by  the  innkeeper  to 
withdraw  him,  on  the  dog  staying  with  him 
in  the  inn,  the  presence  of  such  dog  afforde 
a  reasonable  and  lawful  excuse  to  the  inn* 
keeper  to  refuse  to  receive  such  traveller,  or 
afford  him  refreshment  or  accommodation. 

Case  reserved  by  the  learned  Vice* 
Chairman  of  the  Quarter  Sessions  for  the 
Western  Division  of  Sussex. 

The  defendant  was  tried  before  me  at 
the  Michaelmas  Sessions  for  the  Western 
Division  of  the  county  of  Sussex,  for 
that  he  being  a  licensed  inn-keeper  re* 
fused  to  supply  the  prosecutor  with  re- 
freshments. There  were  several  counts 
in  the  indictment  varying  the  charge, 
some  describing  the  prosecutor  as  a  tra- 
veller, and  others  not,  but  otherwise 
nothing  turned  upon  the  form  of  the 
indictment. 

The  defendant  was  the  proprietor  of 
the  Sea  House  Hotel  at  Worthing,  at- 
tached to  which,  and  under  the  same 
roof  and  license,  and  open  to  the  street 
by  a  separate  door,  was  a  refreshment 
bar  called  the  Carlton,  along  which  ran 
a  counter  with  an  open  space  in  fixint 
of  about  ten  feet  wide.  The  hotel  was 
used  for  the  accommodation  of  visitors 
desirous  of  sojourning  there,  and  the  bar 
for  the  refreshment  of  those  casually 
passing  by,  the  one  being  divided  from 
the  other  by  the  counter  in  question,  the 
attendants  having  access  from  the  hotel, 
and  serving  frrom  behind  the  counter. 

The  prosecutor,  who  was  a  householder, 
lived  in  the  same  town  within  twelve 
hundred  yards  of  the  defendant,  had  been 
in  the  habit  of  coming  to  the  premises  of 
the  defendant  accompanied  by  two  dogs. 
He  had  formerly  three.  One  of  the  two 
was  a  savage  dog,  and  generally  wore  a 
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mnizle ;  the  other  of  the  two  was  a  quiet 
animal.  Thej  were  very  large,  of  the  St. 
Beraard  mastiff  breed. 

On  the  3rd  of  March,  after  a  recent  visit 
from  the  prosecutor,  the  defendant  wrote 
to  him  as  follows : — 

"  Bojal  Sea  House  Hotel, 
Maich  3rd,  1876. 

*"  W.  Cramer,  Esq. 

'^Dear  Sir, — I  regret  to  have  to  re- 
quest you  will  be  so  good  as  not  to  bring 
jour  dog  or  dogs  into  the  Carlton, 
The  slop  and  mess  this  evening  has  been 
much  complained  of,  and  the  dogs  are  as 
objectionaUe  in  the  Oarlion  as  in  the  Hotel. 
I  am  yours  truly, 

"James  Bymer.*' 
And  on  the  4th  the  prosecutor  wrote 
in  reply  to  the  defendant  as  follows : — 

•*  Worthing,  March  4th,  1876." 
"  Dear  Sir, — In  reply  to  your  note  of 
yssterday,  I  will  so  fku:  comply  with  your 
request  as  not  to  bring  my  dogs  into  the 
ra&eshment  bar,  or  as  you  facetiously 
call  it,  the  Carlton,  when  they  are  wet 
or  dirty,  but  otherwise  I  must  be  allowed 
to  follow  my  inclinations  as  heretofore. 
The  consequence  of  refusing  a  person  re- 
freshment without  reasonable  cause  I  need 
not  point  out  to  you,  believing  you  supe- 
rior to  the  fi;eneral  run  of  publicans,  but 
I  may  add  that  hostehries,  as  well  as  pub- 
liohouses,  are  placed  under  special  laws, 
some  of  which  tend  to  protect  the  public 
against  the  petty,  tyrannical,  whimsical, 
mad  freaks  or  acts  of  individual  landlords. 
Yours  respectfully, 

"  W.  Cramer." 
"  Mr.  James  Rymer." 
On  the  6th  of  March  the  prosecutor 
went  into  the  refreshment  biu*,  leading 
the  quiet  dog  in  a  chain,  and  demanded 
refreshment,  asking  for  a  glass  of  whisky, 
bat  was  refused  by  the  person  attending 
the  bar  by  order  of  the  defendant.  The 
same  occurred  on  the  7th  and  8th,  when 
he  affain  went  into  the  refreshment  bar, 
leadmg  the  same  dog  in  leash,  and  taking 
it  into  the  passage  above  described,  and 
demanded  refreshment^  tendering  the 
money  in  payment,  but  was  again  refused 
by  the  order  of  the  defendant. 

On  each  occasion  the  bar  was  opened, 
the  houf  was  proper  and  the  order  in  it- 
self reasonable.  It  was  proved  by  other 
koteUkeepers  that  complaints  had  been 
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made  of  the  prosecutor's  dogs  by  their 
customers,  and  some  of  them  had  gone 
elsewhere  in  consequence,  and  that  the 
prosecutor  had  been  remonstrated  with, 
and  himself  admitted  to  one  of  the  wit- 
nesses that  "  no  doubt  his  dogs  were  a 
nuisance  to  the  hotel-keepers."  It  was 
also  proved  that  other  tradesmen  in  the 
town  had  complained  of  the  dogs,  and 
also  that  the  dog  in  question  had  upon 
one  occasion  vomited  on  the  doormat  of  a 
tradesman's  shop  in  the  town.  It  was 
not  proved  that  the  prosecutor  was  a  tra- 
veller in  any  sense  otherwise  than  that  he 
was  walking  about  the  town  with  his  dog 
for  his  own  recreation  and  amusement. 

It  was  contended,  on  the  part  of  the 
prosecutor,  that  by  refusing  to  provide 
him  with  refreshments  the  defendant  had 
committed  an  indictable  offence.  On  the 
other  hand,  it  was  urged  on  the  part  of 
the  defendant,  first,  that  the  prosecutor 
was  a  local  resident  and  not  a  traveller, 
and  therefore  there  was  no  obligation  on 
the  part  of  the  defendant  to  serve  him ; 
and  secondly,  that  at  all  events  the  de- 
fendant was  justified  under  the  foregoing 
circumstances  in  refusing  to  do  so. 

I  declined  to  stop  the  case,  which  ulti- 
mately went  to  the  jury.  I  told  them  that 
prima  facie  the  defendant  was  bound  by 
law  to  supply  the  prosecutor,  as  one  of  the 
public,  with  refreshment  upon  his  reason- 
able demand.  That  he  could  not  select 
his  customers,  or  reject  any  from  caprice 
or  dislike,  but  that  if  the  prosecutor  in- 
sisted (as  he  did)  upon  being  accompa- 
nied by  his  dog,  which  from  its  size,  breed, 
nature  or  habits,  was  obnoxious  to  his 
customers,  and  a  nuisance  in  his  business, 
he  was  justified  (particularly  after  notice) 
in  refusing  to  admit  or  serve  the  prose- 
cutor. 

The  jury  found  the  defendant  guilty, 
and,  in  answer  tome,  i^id  they  considered 
the  defendant  was  bound  to  serve  the 
prosecutor,  though  accompanied  by  any 
dog,  even  a  savage  one,  but  they  found, 
as  a  fikct,  that  the  dog  in  question  was  not 
a  savage  one. 

The  defendant  was  bound  over  on  his 
own  recognisance  in  601.  to  appear  to 
receive  judgment  when  called  upon. 

If  the  Court  shall  be  of  opinion  that 
the  conviction  was  right,  it  is  to  stand, 
otherwise  to  be  quashed. 


no 
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The  Queen  v.  I^ymer,  C.C.B. 

No  counsel  appeared  to  argae  the  case. 

Kellt,  G.B. — This  case  presents  a 
point  of  public  and  general  importance, 
and  it  is  to  be  reg^tted  that  it  has  not 
been  argued  by  counsel.  The  con- 
viction was  upon  an  indictment  against 
the  defendant  as  an  innkeeper  under 
an  obligation  to  receive  travellers  into 
his  inn,  for  refusing  to  receive  the  pro- 
secutor without  lawful  and  reasonable 
cause  or  excuse.  There  are  three  ques- 
tions of  law  arising  on  the  case.  The 
first  question  is  whether  that  portion  of 
the  house  or  hotel  into  which  the 
prosecutor  claimed  to  be  received  was 
entirely  separated  from  the  inn  or  hotel, 
so  as  to  form  a  shop  for  the  sale  of  spirits 
by  retail,  or  was  a  part  of  the  inn  itself, 
or,  in  other  words,  was  it  an  inn  within 
\he  meaning  of  the  common  law  rule, 
that  the  innkeeper  is  bound  to  receive 
travellers  requiring  nourishment  and  ac- 
commodation ?  The  second  question  is 
whether  the  prosecutor  was  a  traveller 
within  the  meanine  of  that  rule.  And  the 
third  question  is  whether  the  defendant, 
assuming  him  to  be  an  innkeeper  and 
the  prosecutor  to  be  a  traveller,  had  a 
reasonable  and  lawful  excuse  for  refusing 
the  refreshment  demanded.  I  make  no 
doubt  that  the  Sea  House  Hotel  was  an 
inn,  but  the  place  now  in  question  was, 
according  to  the  description  in  the  case, 
'*  attached  to  the  Hotel,  and  under  the 
same  roof  and  license,  and  open  to  the 
street  by  a  separate  door,  was  a  refresh- 
ment bar  csdled  the  Carlton,  along 
which  ran  a  counter  with  an  open  space 
in  froniy  of  about  ten  feet  wide.  The 
hotel  was  used  for  the  accommodation  of 
visitors  desirous  of  sojourning  there,  and 
the  bar  for  the  refreshment  of  those 
casually  passing  by,  the  one  being 
divided  from  the  other  by  the  counter  in 
question,  the  attendants  having  access 
from  the  hotel  and  serving  from  behind 
the  counter."  It  would  further  appear 
from  the  letter  of  the  3rd  of  March, 
1876,  and  the  reply  of  the  4th  of  March, 
1876,  that  the  Carlton  was  not  a  hotel 
in  the  sense  that  the  Sea  House  Hotel 
was,  in  which  persons  sought  accommo- 
dation as  guests,  bat  that  the  place  was 
a  mere  shop.  Then  I  think  that  a  shop 
where  spirits  are  sold,  like  this  place,  is 
not  an  inn  within  the  meaning  of  the 


above  rule.  Upon  the  authorities  and 
the  early  statutes  a  tavern,  which  is  a 
place  where  wine  and  liquora  are  sold  and 
drinkers  entertained,  is  not  an  inn 
properly  so  called.  No  one  has  a  right 
to  insist  on  having  accommodation 
afforded  to  him  at  a  tavern.  On  that 
ground  alone  the  defendant  was  not 
bound  to  supply  the  prosecutor  with  the 
refreshment  demanded,  and  therefore  the 
conviction  cannot  be  sustained.  But  as 
this  point  does  not  appear  to  have 
been  taken  at  the  trial,  I  think  it  desir- 
able to  notice  the  other  points. 

The  second  question  is  whether 
the  prosecutor  was  a  traveller  so 
as  to  be  entitled  to  demand  the  ac- 
commodation. The  statement  in  the 
case  is  fthat  the  prosecutor  was  a 
householder,  who  lived  in  the  same 
town  within  twelve  hundred  yards  of  the 
defendant,  and  had  been  in  the  habit  of 
coming  to  the  premises  of  the  defendant. 
It  is  scarcely  necessary  to  cite  authorities 
to  shew  that  the  obligation  to  receive  is 
confined  to  travellers  or  way&rers,  bat 
if  it  were.  The  King  v.  LusUin  (1)  shews 
that  where  an  indictment  of  this  natare 
failed  to  allege  that  the  prosecutor  was  a 
traveUer,  it  is  bad.  The  prosecutor  was, 
on  the  occasion  in  question,  on  the  6th 
of  March,  merely  walking  about  the  town 
for  his  own  recreation  and  amusement, 
and  was  not  in  my  opinion  a  traveller  or 
wayfarer  so  as  to  be  entitled  to  insist  on 
having  refreshment  supplied  to  him. 

The  third  question  is  whether,  assum- 
ing the  house  to  be  an  inn  and  the  pro- 
secutor a  traveller,  the  defendant  had 
lawfnl  and  reasonable  cause  for  refosing 
to  supply  the  refreshment.  The  circom* 
stances  to  be  considered  are  that  the 
prosecutor  had  been  in  the  habit  of 
coming  to  the  premises  of  the  defendant 
with  three  dogs,  one  of  which  was  a 
savage  dog  and  generally  wore  a  moasle, 
and  another  was  a  quiet  animal,  and  both 
the  latter  were  very  large.  The  defen- 
dant had  by  letter  requested  the  pro- 
secutor not  to  bring  his  dog  or  dogs  into 
the  Carlton,  alleging  that  they  made  a 
mess  which  was  complained  of.  The 
prosecutor  insisted  upon  his  right  to  do 
so,  and  brought  one  of  these  hu^e  dogs, 

(1)  13  Mod.  449. 
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the  quiet  one,  in  a  chain,  into  the  bar,  and 
dHfwanded  to  be  served  on  one  day,  and 
on  a  sabseqnent  daytook  it  with  him  into 
the  passage.  I  think  that  a  man  accom- 
panied  by  a  large  dog  and  insisting  npou 
bringing  the  animal  with  >»iTn  into  what- 
ever  part  of  an  hotel  he  may  choose  to 
go^  wnere  women  and  children  may  be 
at  the  time,  or,  at  all  events,  would  have 
a  right  to  be  accommodated,  is  not 
entitled  to  insist  on  being  received  as  a 
guest.  He  makes  no  application  to  have 
a  proper  place  found  for  the  reception  of 
the  dog,  bnt  claims  to  have  the  dog  with 
him  to  stay  as  long  as  he  does  himself. 
Under  these  circumstances  I  think  that 
the  defendant  had  reasonable  cause  for 
refusing  to  receive  the  prosecutor.  As 
to  the  finding  of  the  jury,  in  the  first 
place  there  were  no  &cts  before  them  to 
require  the  finding,  and  in  the  next  place 
they  found  a  matter  of  law ;  and  as  matter 
of  law  I  am  of  opinion  there  is  no  such 
obligation. 

DnmAH,  J. — ^I  am  of  the  same  opinion. 
A  definition  of  the  liability  of  an  inn- 
keeper is  to  be  found  in  4  Steph,  Oomrn, 
358,  note  to  last  edition.  I  think  the 
place  in  question  was  a  shop  for  drink 
and  not  an  inn,  and  therefore  there 
was  no  refusal  by  the  defendant  qua  inn- 
keeper. The  prosecutor  was  not  a 
traveller  in  want  of  hospitality,  whereas 
an  inn  exists  ad  hoapiiandoe  homines — 
Burgmi  v.  OlemetUa  (2).  I  think  he  was 
a  mere  customer  asking  for  goods  to  be 
supplied  to  him.  Next,  there  does  not 
appear  to  me  to  be  any  evidence  of  a 
ranual  without  sufficient  excuse,  in  other 
words  there  was  no  evidence  to  support 
the  finding  of  the  jury. 

FiBLD,  J.,  and  Huddlbston,  B.,  con- 
curred. 

Mahistt,  J.— I  also  agree  with  the 
rest  of  the  Court ;  but  I  wish  to  guard 
myself  from  being  supposed  to  admit 
tlttit  a  traveller  has  a  right  to  bring 
any  dog  with  him  into  a  room  occupied 
by  other  persons  in  an  inn. 

Oonviciion  quashed. 


THE  DUTIES  OF  MAaiSTRATES. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
1877.    1     WABOBN  (appeUant)  v.  ttb 
Jan.  18.  J  (respondent) . 

Licensing  Ad,  1872  (35 1-  36  VicL  c.  94. 
ss.  12,  13) — Permitting  Drunkenness  on 
Licensed  Premises  —  Publican  himself 
Drunk, 

By  section  13  of  the  Licensing  Act^  1872, 
Uis  an  offence  for  any  licensed  person  to 
permit  drunkenness  or  riotous  conduct  to 
take  place  on  his  premises^  or  to  sell  any 
intoxicating  liquor  to  any  drunken  person : — 
Held,  that  tlie  pt^lican  himself  could  not 
he  comricted  of  being  drunk  on  his  own 
premises  under  that  section, 

Casb  stated  by  justices  of  the  peace  for 
the  county  of  Northampton,  under  20  db  21 
Vict.  c.  43.  An  information  was  laid  under 
section  13  of  35  &  36  Vict.  c.  94  (the 
Licensing  Act,  1872),  for  that  tiie  appel- 
lant,  the  landlord  of  the  Bell  Inn,  at  l^Eurt; 
Famdon,  iu  the  county  of  Northampton, 
permitted  drunkenness  to  take  place  on 
his  licensed  premises,  namely,  at  the  Bell 
Inn  aforesaid. 

On  the  hearing  of  the  information  it 
was  proved  by  the  evidence  of  two  police 
constables  that  on  the  15th  of  May  last, 
at  two  in  the  afternoon,  the  appellant 
was  found  drunk  in  his  bedroom. 

The  solicitor  for  the  appellant  con- 
tended that  in  order  to  support  a  convic- 
tion for  permitting  drunkenness  under 
section  13  of  the  Licensing  Act,  1872, 
the  drunkenness  must  be  proved  to  have 
been  that  of  some  other  person  than  the 
licensed  person  himself,  and  that  section  13 
of  the  statute  ought  not  to  be  so  construed 
that  a  landlord  may  be  convicted  under 
it  for  setting  drunk  on  his  own  premises 
in  his  bedroom. 

The  justices,  however,  being  of  opinion 
that  the  information  was  rightly  laid, 
convicted  the  appellant,  and  adjudged 
him  to  pay  a  penalty  of  hi,  and  costs,  and 
ordered  the  conviction  to  be  indorsed 
on  his  (the  appellant's)  license. 

If  the  Court  shall  be  of  opinion  that 
under  the  above  circumstances  the  appel- 
lant permitted  drunkenness  to  take  pkce 
on  his  premises,  contrary  to  section  Id  of 
the  Licensing  Act,  1872,  then  the  convic- 
tion shall  be  confirmed.   But  if  the  Goort 
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shall  be  of  a  contrary  opinion,  then  the 
said  conviction  shall  be  quashed. 

Poland,  for  the  appellant. — Section  13 
does  not  apply  to  thiis  oase.  The  respon. 
dent  did  not  appear. 

Lord  Coleridge,  O.J. — ^I  must  say  that 
it  is  with  infinite  reluctance  I  come  to 
the  conclusion  that  this  conviction  must 
be  set  aside,  for  I  confess  it  appears  to 
me  startling  that  in  a  series  of  clauses  of 
this  licensing  Act  directed  against 
offences  of  public  order,  only  one  should 
touch  the  publican  himself.  That  clause, 
which  is  the  first  of  them,  namely,  sec- 
tion 12  (1),  inflicts  an  inadequate  punish- 
ment for  the  offence,  and  if  I  could  do  so 
I  would  be  glad  to  make  clause  13,  which 
inflicts  a  heavier  punishment,  cover  this 
case.  Coming  clearly,  however,  as  I  do  to 
the  conclusion  that  this  conviction  can- 
not be  supported  under  section  13,  it  is 
my  duty  to  state  my  opinion.  In  all 
probability  this  is  an  omission  in  the 
Act,  and  if  the  blame  of  that  omission  is 
to  fall  on  some  one,  it  is  not  to  fall  on 
those  whose  duty  it  is  to  interpret  the 
Act. 

Every  one  of  these  clauses,  except 
one,  deals  with  the  conduct  of  the  licensed 
person  towards  all  other  persons  on  the 
licensed  premises  excepting  towards  him- 
self. Beading  the  first  part  of  the  section, 

(1)  Offbhcrs  aqaxxst  Pubuc  Ohdrr. 

12.  Every  person  fonnd  dmnk  io  any  highway 
or  other  public  pUce,  whether  a  building  or  not, 
or  on  any  licensed  premises,  shall  be  liable  to  a 
penalty  not  exceeding  ten  shillings;  and  on  a 
second  conriction  within  a  period  of  twelve 
months,  shall  be  liable  to  a  penalty  not  exceeding 
twenty  shillings;  and  on  a  third  or  subsequent 
conviction,  wiliin  such  period  of  twelve  months, 
shall  be  liable  to  a  penalty  not  exceeding  forty 
shillings,  &c. 

IS.  If  any  licensed  person  permits  drunken- 
ness or  any  violent,  quarrelsome,  or  riotous  con- 
duct to  tikt  place  on  his  prf^mises,  or  se\h  any 
intoxicating  liquor  to  any  drunken  person,  he 
shall  be  liable  to  a  penalty  not  exceeding,  for  the 
first  offonce,  ten  pounds,  and  not  exceeding,  for 
the  second  and  any  subsequent  offence,  twenty 
pounds. 

Any  conviction  for  an  oflRsnce  under  this  section 
shall  be  recofded  on  the  license  of  the  person  con- 
victed, unless  the  convicting  magistnte  or  justices 
shall  otherwise  direct. 


it  is  plain  the  publican  cannot  sell  liquor 
to  himself  in  his  own  house,  and  as  it  is 
plain  that  this  portion  of  the  section  can- 
not apply  to  him,  it  can  be  fairly  inferred 
that  the  remaining  |k)rtion  of  uie  section 
does  not. 

The  clear  meaning  of  this  whole 
portion  of  the  Act  is  to  suppress 
drunkenness  and  riotous  conduct.  This 
section  comes  before  us  for  the  first  time, 
and  I  am  clearly,  though  reluctantly,  of 
opinion  that  it  does  not  apply  to  the 
publican. 

Orovb,  J. — I  am  of  the  same  opinion. 
We  are  not  here  to  legislate,  and  we  must 
have  words  under  which  the  Court  can 
reasonably  act,  in  order  to  meet  the  of- 
fence for  which  the  Act  gives  a  punish- 
ment. The  13th  section  clearly  points  to 
what  should  be  the  conduct  of  the  land- 
lord towards  those  who  are  frequenting 
his  house,  and  no  one  can  doubt  what 
that  sec^on  means  when  it  says,  ''If 
any  licensed  person  permits  drunkenness, 
or  sells  intoxicating  liquor  to  any  drun- 
ken person,"  &o.  He  must  te^e  care 
that  persons  cannot  get  drunk,  or  be 
drunk  on  his  premises,  and  when  he  sees 
persons  in  that  state  he  is  not  to  supply 
them  with  liquor. 

Possibly  the  case  of  the  publican  get- 
ting  drunk  himself  did  not  occur  to  the 
framer  of  the  Act,  but  still  there  is  sec- 
tion 12,  which  would  meet  snch  a 
case,  thereby  shewing  a  distincticm  be- 
tween a  person  getting  drunk  himself 
and  a  person  permitting  others  to  get 
drunk  on  his  premises.  In  my  opinion 
the  13th  section  does  not  touch  the  land- 
lord. 

I  share  the  r^ret  expressed  by  my 
Lord  that  the  section  does  not  provide 
for  what  has  occurred  in  the  present 
oase,  still  I  do  not  regret  having  to  con- 
strue  an  Act  which,  in  my  opinion,  is  so 
clear  on  the  face  of  it. 

Conviction  qnoithed. 


Solicitors — J.  J.  Bae,  agent  for  Rawlins  &  Son, 
Mad^et  Harborongh,  for  appellant* 
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[IN  THE  aUEEN'S  BENCH  DIVISION.] 

("the  queen  on  theprosecution  of 

1876  I        ^^^  ASSESSMENT  COMMITTEB 

W        ft   1  K^        ^^  *^^  POPLAE  UNION   (re- 
SiOY.  «,  Id.  spondents)   v.    INQALL  AND 

^     ANOTHER  (appellants). 

Baiting — Making  ValuaHon  List — 32  ^ 
33  Vkt.  c.  &I  (Valuation  of  Property 
(Metropdis)  Act,  1869),  sees,  35  ^  42— 
Times  foiihin  which  Proceedings  to  he  done 
not  imperative. 

Section  42  of  32  ^  33  Vict.  c.  67  specifies 
certain  dates  within  which  the  various  pro^ 
ceedings  in  making  the  valuation  list  '^  are 
to  he  done.**  By  sub-section  8  tJie  Assess- 
tneiU  Committee  shall  finally  approve  the 
Ust  hy  November  1 ;  by  subjection  9  notice 
of  appeal  to  special  sessions  shaU  he  given 
hy  November  21 ;  by  sub-section  12  notice 
of  appeal  to  Assessment  Sessions  shall  he 
given  by  January  14 ;  and  hy  sub-section 
13  '*  the  justices  may  hold  the  Assessment 
Sessions  at  any  Ume  after  February  1,  in 
Ike  same  year^  which  unll  enable  them  to 
determine  all  appeals  hefore  the  ensuing 
^Ist  of  March.** 

Section  35  enacts^  ^^  If  it  appears  to  the 
Justices  in  Assessment  Sessions  on  any 
appeal  that  there  is  no  approved  valuation 
Ust  for  some  parish^  they  ma/y  appoint 
some  proper  person  to  make  a  valuation 
UsL** 

With  respect  to  a  parish  in  the  respon- 
dents* unionj  aU  the  preliminary  proceed- 
ings had  been  taken  out  of  time^  and  the 
list  was  not  finally  approved  till  January 
21.  The  appeUanUf  however ^  who  had 
under  proteit  appeared  hefore  the  Assess- 
ment Committee,  gave  due  notice  of  appeal, 
and  their  appeal  was^  on  March  Ist^  heard 
on  its  merits^  they  still  protesting  against 
the  validity  of  the  list  by  reason  of  the 
proceedings  hamng  heen  out  of  time : — 

Held,  that  section  42  was  directory  and 
not  imperaiive,  and  thai  a  non-compliance 
with  its  directions  as  to  dates  did  not  make 
a  valuation  list  void,  which  was  in  fact 
signed  and  approved  in  time  to  he  discussed 
and  adjudicated  upon,  on  the  hearing  of 
appeals  against  it  al  the  Oeneral  Assess' 
ment  Sessions,  and  that  in  such  case  the 
jusHees  could  not,  under  section  35,  order 
anolker  Utt  to  be  made. 
YoL.  46.~M.C. 


Qiuare,  whether  the  neglect  on  the  part 
of  those  who  have  undertaken  a  public  duty 
moAf  not  make  them  liable  in  an  action  at 
the  suit  of  any  one  who  has  suffered  dam- 
age through  their  non-compliance  with  the 
directions  of  the  statute  f 

m 

Case  stated  by  the  justices  of  the 
Court  of  General  Assessment  Sessions, 
held  under  the  Valuation  (Metropolis) 
Act,  1869,  in  the  matter  of  an  appeal 
in  which  Charles  Ingall  and  another 
were  appellants,  and  the  Assessment 
Committee  of  the  Poplar  Union  respon- 
dents,  upon  the  hearing  of  which  appeal 
it  was  ordered  that  the  valuation  list  to 
which  the  appellants  had  objected  should 
remain  unaltered,  subject  to  the  following 
case: — 

1.  The  appellants  are  the  occupiers  of 
premises  used  as  oil  and  turpentine  stores, 
and  situate  in  the  West  Ferry  Boad,  in 
the  parish  of  All  Saints,  Poplar. 

2.  Previous  to  the  valuation  made,  as 
hereinafter  stated,  the  appellants  were 
rated  at  445Z.  gpross,  and  3712.  rateable 
value. 

3.  Upon  the  27th  of  September,  1875, 
the  overseers  of  the  said  parish  of  All 
Saints,  Poplar,  made  and  deposited  a 
valuation  list  for  the  said  parish,  in 
which  the  appellants'  premises  are  as- 
sessed at  666Z.  gross,  and  5552.  rateable 
value. 

4.  Upon  the  18th  of  October,  1875,  the 
said  list  was  transmitted  to  the  Assess- 
ment Committee  of  the  Poplar  Union. 

5.  Upon  the  7th  of  December,  1875, 
at  a  meeting  of  the  Assessment  Commit, 
tee  to  hear  objections  to  the  said  list,  the 
appellants  appeared  by  counsel,  who  said 
that,  on  behalf  of  the  appellants,  he  re- 
served their  rights  to  dispute  the  valid- 
ity of  such  lists,  and  of  the  proceedings 
then  being  and  about  to  be  taken  thereon, 
and  objected  to  the  valuation  of  their 
premises  contained  in  such  list,  but  not- 
withstanding such  reservation,  urged 
objections  and  adduced  evidence  in  sup- 
port thereof,  and  after  duly  weighing 
and  considering  the  same,  the  Assess- 
ment Committee  altered  the  valuation  of 
the  said  premises,  and  fixed  550Z.  gross, 
and  460/.  rateable,  as  the  value  thereof. 

6.  The  said  Assessment  Committee  ap- 
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proved  the  yalnation  list  as  altered  by 
them  apon  the  4th  of  January,  1876, 
and  sent  the  said  lists  to  be  re-deposited 
npon  the  7th  of  January,  1876. 

7.  By  the  third  of  the  general  orders 
made  at  the  General  Assessment  Ses- 
sions, holden  on  the  23rd  Jane,  1870,  it 
is  required  that  all  appeals  to  the  Gene- 
ral Assessment  Sessions  shall  be  entered 
by  petition,  to  be  lodged  with  the  Clerk  of 
the  Assessment  Sessions  on  or  before  the 
14th  of  January  next  following  the  final 
approval  of  the  valuation  list,  by  the 
Assessment  Committee. 

8.  The  appellants  duly  gave  the  re- 
quired notices  of  appeal  to  the  Assess- 
ment Sessions  before  the  14th  of  January, 
1876. 

9.  Upon  the  21st  of  January,  1876,  the 
Assessment  Committee  held  a  meeting  to 
hear  objections  on  behalf  of  the  persons 
or  parties  other  than  the  appellants  to 
the  alterations  made  by  the  Assessment 
Committee  in  the  said  valuation  list,  but 
no  objections  were  made  to  the  said 
alteration  of  the  valuation  of  the  appel- 
lants' premises. 

10.  Upon  the  hearing  of  the  appeal 
the  said  valuation  list  was  produced,  and 
it  appeared  that  the  same  had  been 
finally  approved  upon  the  21st  of  January, 
1876. 

11.  Between  the  hearing  by  the  Assess- 
ment Committee  of  objections  to  the  said 
valuation  list  and  the  holding  of  the  Court 
of  General  Assessment  Sessions,  no  spe 
cial  sessions  had  been  held  to  which  the 
appellants  could  appeal  against  the  deci- 
sion of  such  Assessment  Committee  in 
accordance  with  the  directions  and  provi- 
sions of  the  Valuation  of  Property 
(Metropolis^  Act,  1869. 

Neither  the  appellants  or  respondents 
took  any  steps  to  obtain  the  holding  of 
any  special  sessions  for  hearing  an 
appeal. 

The  question  for  the  opinion  of  the 
Court  is — Whether  the  said  valuation 
list  is  null,  void,  bad  in  law,  and  of  no 
effect  by  reason  of  such  valuation  list  not 
having  been  made  and  deposited  by  the 
overseers  of  the  parish  of  All  Saints, 
Poplar,  nor  transmitted  by  them  to  the 
Assessment  Committee,  nor  by  the  said 
Assessment  Committee  finally  approved 


and  signed  within  the  times  limited  by  the 
Valuation  (Metropolis)  Act,  1869. 

Edward  Olarhe,  for  the  appellants. — 
The  proceedings  here  were  all  too  late, 
and  as  the  Act  specifies  the  exact  dates 
within  which  each  step  is  to  be  taken, 
the  valuation  list  made  under  such  cir- 
cumstances  is  null  and  void,  not  having 
been  made  under  the  authority  of  the 
Act.  There  is  a  special  stress  laid  on 
time,  so  that  the  section  (sec.  42)  is 
clearly  imperative,  and  not  merely  di- 
rectory. The  result  of  non-compliance 
with  the  Act  is  to  deprive  the  appellant 
of  his  rights  given  by  the  statute.  Sec- 
tion 19  of  the  Union  Assessment  Com- 
mittee Act  (25  &  26  Vict.  c.  103),  which 
is  the  Act  which  enumerates  the  neces- 
sary proceedings  for  which  the  1869  Act, 
in  section  42,  prescribes  the  times,  gives 
an  appeal  to  special  sessions,  but  then  sub- 
sections 9  &  10  of  section  42  shew  that 
special  sessions  can  only  be  held  between 
November  30  and  December  31,  and  no- 
tice of  appeal  to  them  must  be  given  by 
November  21 ;  so  that  in  the  present  case 
the  appellants  have  had  no  opportunity  of 
going  to  the  special  sessions,  because  the 
Assessment  Committee  did  not  finally  ap- 
prove the  list  against  which  they  wanted 
to  appeal  till  January  21.  This  is,  there- 
fore, an  instance  of  the  substantial  injus- 
tice that  would  be  worked  if  the  times 
limited  are  not  strictly  complied  with. 
Not  only  has  the  appeal  to  the  special 
sessions  been  wholly  lost,  but  the  appel- 
lants had  great  difficulty  in  appealing  to 
the  General  Assessment  Sessions,  because 
the  notice  had,  by  sub-section  12,  to  be 
given  on  January  14,  and  that  was  be- 
fore the  list  had  been  finally  approved. 

[Lush,  J. — Is  there  any  penalty  in  the 
Act  for  neglect  in  taking  any  of  the  steps, 
or  any  provision  for  keeping  the  old 
valuation  list  in  force  if  no  new  one  is 
madeP] 

No;  but  sections  13  and  35  contemplate 
a  possible  neglect,  and  the  Assessment 
Sessions  may  have  a  list  made  where  it 
appears  that  there  was  no  approved 
list.  The  objection  here  was  that  there 
was  no  approved  list  at  the  time 
when  the  appellants  had  to  give  no- 
tice of  appeal,  they  could  not  therefore 
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be  bound  by  a  list  not  made.     If  the 
jnstioeB  had  acted  under  section  36,  he 
wonld  have  had  all  his  rights  on  the  list 
80  made  being  re-deposited.     Then  there 
would  be  no  hiatus,  bocanse  bj  implica- 
tion the  old  list  remains  in  force  till  a 
new  one  is  l^;allj  made.     To  shew  that 
the  Act  intended  the  times  to  be  impera- 
tive, it  is  to  be  noticed  that  each  section 
of  this  Act  dealing  with  new  bodies  and 
prescribing  their  duties  repeats  that  they 
are  to  take  the  prescribed  proceedings 
*'  within  the  time  in  this  Act  mentioned," 
or  "at  the  time."   This  occurs  in  sections 
14, 16,  17,  18,  23,  and  33. 
The  Court  then  called  on 
H.     Tindal     Atkinson    and     Eftglish 
EarriMon  {Thenger  with  them),  for  the 
respondents. — The    argument     on     the 
other  side    must  go  so  fieur  as  to  saj 
that    a    single    day's    delay    anywhere 
would  make  all  proceedings  void,  which 
cannot  be  the  intention  of  the  Legisla- 
ture, especially  as  all  the  expenses  of  a  re- 
Taluation  would  be  thrown  on  the  parish. 
[Ldbh,  J. — ^Under  section  13  the  As- 
sessment Committee  are  surely  intended  to 
be  able  to  interfere  the  next  day  after  the 
de&ult  of  the  overseers,  because  the  next 
step  has  to  be  taken  by  a  day  named.] 

There  is  no  g^evance  here  of  which  the 
appellaats  can  really  complain,  for  as  either 
party  may  appeal  direct  to  the  General 
Sessions  nothing  was  lost,  and  he  had  full 
opportunity  of  a  discussion  on  the  merits. 
Then,  we  say,  if  this  list  is  void,  there  can 
be  no  list  at  all  for  five  years,  for  section  43 
shews  that  the  old  list  expires  at  the  end 
of  five  years.  If  so,  all  payments  under 
it  would  have  to  be  repaid,  and  the  sta- 
tute could  not  have  intended  to  produce 
such  a  result. 

[Lush,  J. — Section  46  implies  that  the 
old  list  continues  until  superseded.] 

But  if  payments  had  been  made  upon 
a  void  list,  they  would  be  wholly  bad  and 
consequently  recoverable. 

[Lush,  J. — 'No;  the  remedy  of  per^- 
sons  charged  higher  than  under  the  old 
list  wonld  be  by  appeal  against  the  over- 
charge. The  rate  would  not  be  whoUy 
avoided.] 

T%e  Queen  y..  OharUon  Union  (1)  seems 

(1)  42  Law  J.  Rep.  M.G.  84;  b.  c  Law  Bep.  8 
<tBw6. 


to  shew  that  the  rate  so  made  would  be 
wholly  invalid.  In  Le  Feuvre  v.  Miller 
(2)  the  enactment  in  the  Public  Health 
Act,  1848,  as  to  the  publication  of  rates, 
was  held  directory  merely,  although  an 
unpublished  poor  rate  is  void,  and  the 
enactment  is  that  the  rates  shall  be  pub- 
lished in  the  same  manner  as  poor  rates. 
Similarly  in  The  Queen  v.  Fordham  (3), 
where  section  2  of  6  &  7  Will.  4.  c.  96 
prescribes  various  particulars  as  to  the 
form  of  making  a  poor  rate,  and  says, 
"  otherwise  the  rate  shall  be  of  no  force 
and  validity,"  it  was  held  nevertheless 
that  the  deviation  from  some  of  the  par- 
ticulars did  not  avoid  the  rate.  In  The 
Qusen  v.  Rochester  (4)  the  provisions  of 
the  Municipal  Corporation  Reform  Act 
as  to  the  time  at  which  lists  were  to  be 
revised  were  held  to  be  directory  only. 
So  here  these  times  are  only  directory, 
for  the  main  result  is  attained — viz.,  that 
every  one  shall  have  an  opportuiiify  of 
going  before  the  General  Assessment 
Sessions  who  had  here  a  valuation  list 
finally  approved  before  them. 

E,  Clarke  was  heard  in  reply. — Botvman 
V.  Blyth  (5)  decided  that  a  table  of  fees 
which  was  approved  at  the  Epiphany 
Sessions,  and  not,  as  the  Act  directed,  at 
the  Michaelmas  Sessions,  was  invalid. 

Mellos,  J. — I  confess  that  during  the 
argument  in  this  case  my  mind  has  fluc- 
tuated considerably,  and  for  some  time  I 
did  not  feel  thoroughly  satisfied  what 
was  the  intention  of  the  Legislature  in 
prescribing  the  times  set  out  in  section  42 
of  32  &  33  Vict.  c.  67.  But  I  now  think 
that  the  section  is  directory,  and  not 
conditional,  and  that  what  the  Legislature 
required  was  that  there  should  be  a  valu- 
ation list,  which  should  be  in  time  for  the 
General  Assessment  Sessions,  ready  for 
them  then,  so  that  at  the  sessions  it  might 
be  discussed  whether  or  no  that  list  was 
an  approved  list  and  valid. 

It  would  be  going,  in  my  opinion,  a 
great  way  to  hold  that  this  list,  which 

(2)  8  R  &  B.  321 ;  8.  c.  26  Law  J.  Bep.  M.O. 

176. 

(3)  11  A.  &  £.  73 ;  a.  c  9  Law  J.  Hep.  M.G.  3. 
^4)  7  E.&  B.  910 ;  s.  c.  27  Law  J.  Rep.  Q.B.  46. 
(6)  7  £.  &  B.  26  i  B.  c.  26  Law  J.  Kep.M.C.  67. 
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was  in  fact  approved  before  the  Sessions, 
is  a  nnllity.  No  doubt  the  persons  who 
onght  to  have  followed  the  directions  of 
the  statnte  were  late  in  taking  the  va- 
rious proceedings  requisite  to  be  taken  in 
forming  the  list,  and  it  was  a  plausible 
argument  against  the  validity  of  the  list 
so  made  that  persons  wishing  to  appeal 
were  deprived  of  the  intermediate  appeal 
to  the  Special  Sessions  bj  the  delay. 
But  the  right  conclusion  on  this  case  is 
that  inasmuch  as  the  appellants  had,  in 
fact,  at  the  General  Sessions  a  full  oppor- 
tunity of  appealing  on  the  merits,  and 
failing  on  them,  they  then  took  this  objec- 
tion that  the  list  had  not  been  finally 
approved,  they  have  not  really  been  in- 
jured. 

The    list   was    in    fact   approved    in 
time  for  the  Sessions,  and  the  appellants 
were   not  prevented,   therefore,   by    the 
delay  from  having  their  appeal   heard 
upon  the  merits.     The  only  question  for 
us  is  whether  that  list,  so  approved,  was 
a  nullity.     Now,  although  1  agree  that 
the  Sessions  may  order  a  valuation  list  to 
be  made  nnder  section  35,  yet  it  seems  so 
absurd  that  the  Legislature  should  have 
intended  such  a  consequence  to  follow  as 
that  a  new  list  should  be  made,  when 
there  is  already  a  valaation  list  approved 
in   existence,  that  I  cannot  think  that 
they  did  intend  it.    I  am  not  prepared  to 
say  that  if  any  damage  has  resulted  to 
the  appellants  from  the  delay,  they  may 
not  have  an  action  in  respect  of  it  against 
the  persons  in  defieiult.     Nor  do  I  mean 
to  say  that  any  unnecessary  indulgence 
is  to  be  given  to  the  persons  who  ought 
to  act  in  proper  time,  and  who    have 
failed  in  their  duty,  but  it  would  be  going 
too  far,'  as  I  think,  to  say  that  the  whole 
valuation  list  is  invalidated  by  the  errors 
in  time,  the  result  being  what  it  is.    I  am 
therefore  of  opinion  that  the  section  must 
be  read  as  containing  a  directory  and  not 
a  conditional  enactment,  and  I  think  that 
as  here  there  was  a  valuation   list  ap- 
proved in  time  for  the  Sessions  the  in- 
tention of  the  Act  was  satisfied,  and  I 
think  that  there  has  been  no  failure  of 
justice,  since  the  appellants  have  had  the 
opportunity  of  being  heard  both  by  the 
Assessment  Committee,  and  also  at  the 
Sessions. 


Lush,  J. — I  am  of  the  same  opinion. 
In  order  to  interpret  the  section  which 
requires  the  various  steps  to  be  performed 
within  the  times  set  out  in  it,  we  must 
look  at  the  Act  as  a  whole,  and  at  its  ge- 
neral  language,  to  see  whether  the  inten- 
tion was  for  these  statements  of  time  to 
be  directory  or  conditional.  Now  the 
object  of  the  Act  is  to  have  uniform  valu- 
ation lists  prepared,  to  be  in  force  for  five 
years,  and  which  are  to  be  the  basis  of  all 
local  taacation  for  the  metropolis  during 
that  period.  It  is  therefore  of  the  utmost 
importance  that  valuation  lists  should  be 
made  and  approved.  The  steps  to  be 
taken  to  this  end  are  spread  over  a  oon- 
siderable  time,  beginning  from  the  1st 
of  June  ;  and,  without  enumerating  them 
all,  ultimately  the  Assessment  Committee 
hears  objections  to  the  list  when  made. 
Then,  if  any  one  is  dissatisfied  with  their 
decision  he  may  appeal  to  special  Petty 
Sessions,  and  thence  again  to  the  Gheneral 
Assessment  Sessions,  who  are  to  settle 
the  lists  and  determine  all  appeals  before 
the  31st  of  March.  Such  is  the  machinery 
for  settling  the  valuation  lists.  Now,  in 
order  to  secure  this  being  done,  the  Act, 
in  section  42,  says :  "  With  respect  to 
the  times  within  which  proceedingps  under 
this  Act  and  the  Acts  incorporated  here- 
with are  to  be  done,  the  following  provi- 
sions shall  have  efiect,"  and  so  a  time  is 
fixed  for  every  staffe  until  the  giving^  of 
the  notice  of  appeal. 

It  is  contemplated  clearly  that  all  these 
stages  are  gone  through  in  time  for  the 
Assessment  Justices  to  hold  the  sessions 
and  determine  aU  appeals  before  March 
31,  the  new  year  beginning  on  April  6. 
Now,  is  it  essential  that  every  stage 
should  be  done  exactly  within  the  tdme 
given  in  the  section  ?  If  it  is,  then  sup- 
pose anyone  should  &il  for  a  single  day 
all  the  proceedingrs  would  be  void.  I  do 
not  think  this  consequence  was  intended. 
There  is  provision  made  for  certain  fiailuies, 
for  by  section  13  it  is  provided  that  if  the 
overseers  fail  to  transmit  a  list  the  As- 
sessment  Committee  may  appoint  some 
person  to  make  one,  and  transmit  it  in- 
stead :  that  is  to  say,  if  the  overseers 
neglect  to  perform  the  first  step,  the  Act 
contemplates  some  one  else  being  ordered 
to  take  that  first  step,  and  the  proceed- 
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ings  towards  the  formation  of  an  ap- 
proTed  list  being  oontinaed,  and  treated 
as  regalar  and  valid. 

The  next  provision   for  a  failnre  to 
foUow  the  directions  of  the  Act,  is  for 
the  case  of  there  appearing  to  be  no 
approved  list   on  any   app^    (s.    85). 
Here,  however,  the  Assessment  Commit- 
tee had,  previous  to  the  appeal,  heard  the 
i^peUants'  objections,  and  their  decision 
had  been  oommnnicated  to  them,  so  that 
thej  knew  what,  so  far  as  they  were  oon- 
cemed,  the  list  was,  and  that  it  was  a 
hat  approved  by  the  Assessment  Commit- 
tee.     ^Notwithstanding   this,   when   the 
ippeal  came  on  to  be  heard,  the  objection 
was  taken  that  the  list  was  not  signed  in 
time.    Bnt  a  list  was  produced  signed, 
and  so  the  objection  had  to  go  the  length 
of  sajine  that  a  valuation  list  not  signed 
in  time  is  no  list  at  all.     Now  what  does 
the  statute  say?      [His  Lordship  then 
read  sections  34  and  35.]     The  Sessions 
may,  therefore,  it  seems,  alter  the  list, 
and  if  it  appears  that  there  is  no  ap- 
proved valuation  list  at  all,  may  appoint 
some  proper  person  to  make  one.  Now  Mr. 
Clarke  says  that  we  are  to  read  the  35th 
section  as  if  it  was  "  no  approved  valua- 
tun  hst  signed  within  the  tnne,*'  but  can 
we  interpolate  those  words  P     I  think 
not     If  this  were  intended  to  be  the 
meaning  it  would  have  been  expressed,  for 
the  Act  is  not  elliiHical  in  style,  but  on  the 
contrary,  very  full,  and  this  qualification 
is  not  put  in.     But  just  see  what  good 
reason  there  is  for  its  not  saying    so. 
Why  if  it  had,  the  sessions  would  have 
had  to  appoint  some  one  to  go  through 
the  property  and  make  a  new  list,  and 
after  all,  such  new  list  would  be  the  same 
as  the  one  avoided,  and  all  the  expense 
would  be  incurred  when  they  had  an  ap- 
proved list  before  them  all  the  time.     It 
has  been  argued  that  the  appellant  has- 
lost  his  right  of  appeal  to  the  special  ses- 
sions, but  such  argument  would  not  alone 
make  section  42  imperative.     It  is  true 
there  is  no  penalty  imposed  for  uon-com- 
phance  ¥rith  the  directions  as  to  time, 
and  that  tells  in  &vonr  of  the  appellants* 
contention,  but  I  think  we  must  balance 
that  argument  against  others  bearing  the 
other  way.     K  1  were  to  hold  that  the 
conditions  as  to  time  were  imperative,  I 


should  have  to  say  that  everything  was  void 
if  one  day  was  wrong.  Then  it  is  said, 
what  is  to  be  done  ?  In  answer,  I  can 
on^  say  that  it  may  well  be  iii&t  those 
who  undertake  a  public  duty,  and  do  not 
do  it  in  time  to  admit  of  a  person  having 
a  right  given  under  a  statute  exercising 
such  right  may  be  liable  to  an  action  S 
damage  ensues,  but  even  if  it  be  not  so, 
and  if  it  be  a  case  left  out  of  the  statute 
and  not  provided  for,  such  a  consideration 
would  not  justify  us  in  reading  the  sta- 
tute as  suggested  on  the  part  of  the  ap- 
pellants' counsel.  I  therefore  think  the 
respondente  are  entitled  to  our  judgment. 

JudgmerUfor  the  reapondenis. 


Solicitora — J.  &  H.  Pontifez,  for  appellants ;  Baker 
and  Nairne,  for  respondents. 
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Metropolitan  Building  Act,  1855,  18  ^ 
19  Vict  c.  122. 88. 9, 27  (r.  4)  and  28  (r.  2) 
— Oonetruction  —  "  Addition  "  —  "  AJtera- 
turn  "— "  UnUvngr 

An  alteration  of  an  old  building  by  an 
addition  ie  within  rule  2  of  eec,  28  ;  and  if 
the  whole  area  of  the  building,  ae  altered, 
exceed  the  etatutahle  limit  laid  down  in 
rule  4  of  aec.  27,  it  must  be  divided  bij 
party  woMs, 

This  was  an  appeal  from  the  order  of 
a  police  magistrate,  under  the  Metropo- 
lian Building  Act,  1855. 

A  special  case  was  stated  pursuant  to 
sections  106  and  107  of  the  Act,  for  the 
opinion  of  the  Court,  which  was,  so  far 
as  is  material,  as  follows  : — 

A  complaint  was  on  the  22nd  day  of 
July,  A.D.  1875,  preferred  by  Henry 
Simpson  Legg  (hereinafter  called  the 
respondent)  against  William  Scott  (here- 
inafter called  the  appellant)  under  s.  46 
of  the  Metropolitan  Building  Act,  1855 

*  Coram  CLeasby,  B.,  and  Grove,  J. 
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CASES  CONNECTED  WITH 


FN.S. 


Scott  ▼.  Leffff,  App,  Div, 

(18  <fe  19  Viofc.  c.  122),  charging  ihafc  the 
Sttid  appellant  did  complete  the  covering 
in  of  a  new  building  erected  and  onited 
to  the  then  present  building,  viz.,  the 
Anchor  Brewery,  Mile  End  Bead,  with, 
out  a  party  wall,  the  buildings  bo  united 
exceeding  the  cubical  contents  allowed 
by  the  Metropolitan  Building  Act  aboye 
mentioned,  and  as  required  by  section  27, 
rule  4,  and  section  28,  rule  2  thereof. 
At  the  hearing  the  following  facts  were 

E  roved  by  the  respondent  and  admitted 
y  the  appellant : — 
The  appellant,  the  builder,  as  defined 
by  the  3rd  section  of  the  said  Metro- 
politan Building  Act,  1855,  is  also  the 
clerk  of  the  works  to  Messrs.  Charring- 
ton,  Head  &  Co.,  of  the  Anchor  Brewery, 
Mile  End  Boad,  and  the  respondent  is 
the  district  surveyor  under  the  said  Metro- 
politan Building  Act,  1855,  of  the  hamlet 
of  Mile  End  Old  Town. 

The  Anchor  Brewery,  to  which  the 
new  building  is  an  addition,  is  an  old 
building  erected  long  before  the  passing 
of  the  above  Act,  in  itself  containing  a 
greater  number  of  cubic  feet  than  that 
specified  in  section  27,  rule  4,  and  is  not 
divided  by  party  walls.  The  addition, 
which  is  roofed  in,  and  which  the  appel- 
lant was  making  to  the  firont  of  the  old 
building,  taken  by  itself  contains  less 
than  the  afore-mentioned  number  of  cubic 
feet ;  but  the  old  and  new  buildings, 
taken  together,  greatly  exceed  that 
amount. 

An  order  was  thereupon  made  that  the 
appellant  should  erect  a  proper  party 
wall,  so  as  to  divide  the  new  building 
from  the  old,  on  the  ground  that  the 
addition  of  the  new  building  to  the  old 
building  was  a  uniting  of  them  within 
section  28,  rule  2,  and  that  therefore  the 
buildings,  taken  together,  were  in  contra- 
vention of  section  27,  rule  4. 

This  order  was  appealed  against,  and 
the  case  stated  rais^  the  following  ques- 
tion of  law  for  the  opinion  of  the 
Court  :— 

1.  Whether  section  28,  rule  2  contem- 
plates  the  union  of  a  new  with  an  old 
building  ?  And  whether,  even  if  it  should 
so  contemplate  an  union,  an  addition, 
such  as  appears  by  this  case  is  within  the 
said  section  of  the  statute  ? 


2.  Whether  the  defendant  was  rightly 
convicted  under  section  27,  rule  4. 

The  statute,  18  <fe  19  Vict.  c.  122,  ss.  7, 
9, 10, 27  &  28,  so  far  as  they  are  applicable 
to  this  case,  are  as  follows : — 

"  Sect.  7.  This  Act  shaU  apply  to  all  new 
buildings ;  and  whenever  mention  is  here- 
in made  of  any  building,  it  shall,  unless 
the  contrary  appears  from  the  context,  be 
deemed  to  imply  a  new  building. 

"  Sect  .9.  Any  alteration,  addition  or  other 
work  made  or  done  for  any  purpose,  ex- 
cept that  of  necessary  repair,  not  affecting 
the  construction  of  any  external  or  party 
wall  in,  to  or  upon  any  old  building  in, 
to  or  upon  any  new  building  afl>er  the 
roof  has  been  covered  in,  shall,  to  theeX' 
tent  of  8uch  cUiercUion^  addUion  or  work, 
be  subject  to  the  regulations  of  this  Act ; 
and  whenever  mention  is  hei'einafter 
made  of  any  alteration,  addition  or  work 
in,  to  or  upon  any  building,  it  shall,  un- 
less the  contrary  appears  from  the  con- 
text, be  deemed  to  imply  an  alteration, 
addition  or  work  to  which  this  Act 
applies. 

'*  Sect.  10.  Wheneverany  old  building  has 
been  taken  down  to  an  extent  exceeding 
one-half  of  such  building,  the  rebuilding 
thereof  shall  be  deemed  to  be  the  erection 
of  a  new  building,  &c. 

"  Sect  27.  The  following  rules  shall  be 
observed  as  to  the  separation  of  buildings 
and  limitation  of  their  areas  : — 

"  4.  Every  building  used  either  wholly 
or  in  part  for  the  purpose  of  trade  and 
manufacture,  containing  more  than 
216,000  cubic  feet,  shall  be  divided  by 
party  walls  in  such  manner  that  the  con- 
tents of  each  division  shall  not  exceed  the 
above-mentioned  number  of  cubic  feet. 

*'  Sect.  28.  The  following  rules  shall  be 
observed  as  to  uniting  buildings : — 

"  2.  No  building  shall  be  united  if, 
when  so  united,  they  will,  considered  as 
one  baUding  only,  be  in  contravention  of 
any  of  the  provisions  of  this  Act." 

Benjamin  {Scott  with  him),  for  the 
appellants. — By  s.  9  the  operation  of  the 
Act  as  to  alterations,  additions  or  other 
works  done  for  any  purpose  in,  to  or 
upon  any  old  buildings,  is  confined  to  the 
extent  of  such  alterations  or  additions. 


Vol.  46.] 

Seoit  T.  Leffff,  App,  IHv, 

Section  27  as  to  party  walls  is  confined,  bj 
section  7,  to  new  bmldings  wbich  exceed 
the  cubical  contents  mentioned  by  sec.  27, 
r.  4.  Here  a  new  building  is  added  to  an 
old  building ;  for  the  case  finds  that  the 
bnildiugs  are  old  buildings,  and  therefore 
it  is  not  within  sec.  28,  for  that  applies  to 
uniting  two  buildings,  both  of  which 
existed  as  separcUe  buildings  before  they 
were  joined  together,  not  to  the  case  of 
an  addition  quite  new,  such  as  this  is. 

F.  If.  WkiU  (with  him  Biron)  for  the 
respondent. — ^These  buildings,  as  united, 
contravene  s.  28,  r.  2,  and  therefore  a 
party  wall  should  be  made  between  the 
old  and  the  new  buildings.  Taken  to- 
gether, they  are  larger  than  the  cubical 
contents  allowed  by  s.  27,  r.  4.  This  is 
an  addition.  Additions  are  made  subject 
to  the  Act  by  s.  9.  The  words  in  s.  9, 
'*  to  the  extent  of  such  alteration,  addition, 
Ac.,"  do  not  confine  the  application  of 
8. 27,  r.  4,  and  s.  28,  r.  2,  to  the  area  of  the 
new  buildings  alone.  The  area  of  the 
new  and  tbe  old  buildings  must  be  taken 
together;  and  if  they  exceed  the  sta- 
tutable limit,  216,000  cubic  feet,  the 
building  is  within  iiie  Act. 

Our.  adv.  vult. 

The  judgment  of  the  Court  was.  (on 
Nov.  23rd)  delivered  by 

Clbasbt,  B. — ^The  question  in  this  case 
was  whether  an  addition  made  to  an  old 
building,  after  the  passing  of  the  Metro- 
pohtan  Building  Act,  18  So  19  Vict, 
c.  122,  required  to  be  separated  by  a  party 
wall,  in  order  to  comply  with  the  Act. 

By  s.  27,  any  manufactoir  or  building 
used  for  the  purpose  of  trade,  containing 
more  than  216,000  cubic  feet,  must  be 
diyided  by  party  walls,  so  that  no  part 
contained  a  greater  cubic  measurement. 

This  only  applies  to  new  buildings ; 
old  buildings  are  not  affected  by  the 
Act. 

By  the  9th  section  any  addition  to  an 
old  building  is  to  the  extent  of  such 
addition,  to  be  subject  to  the  regulations 
of  the  Act. 

The  additions  made  by  the  appellant 
contained  by  itself  less  than  216,000 
cubic  feet.  It  was  made  by  taking  down 
one  of  the  external  walls  of  an  old  build- 
ing (which  contained  more  than  the  con- 
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tents  mentioned,  and  was  not  subject  to 
the  Act),  and  building  it  up  at  a  certain 
distance,  so  that  the  old  building  and 
addition  contained  of  course  much  more 
than  the  measurement  named. 

If  the  addition  had  contained  more 
than  the  statutory  contents,  it  was  not 
disputed  that  it  must  comply  with  the 
Act,  and  have  one  or  more  party  walls ; 
but  it  was  contended  that,  as  taken  by 
itself,  it  contained  less,  the  9th  section 
did  not  apply,  and  that  there  were  no 
words  in  the  Act  which,  fairly  read, 
could  include  such  a  case. 

If  the  case  had  rested  on  the  9th 
section  alone,  I  should  have  felt  great 
difficulty  in  holding  that  it  extended  to 
anything  beyond  the  addition  itself. 

But  the  main  reliance  of  the  respondent 
was  placed  upon  the  28th  section,  sub- 
section 2,  by  which  it  is  provided  that  no 
buildings  shall  be  united  if,  when  so 
united,  they  shall  be  in  contravention  of 
the  provisions  of  the  Act. 

It  was  powerfully  urged  on  behalf  of 
the  appellant  that  this  was  intended  to 
meet  a  different  state  of  things  from  the 
present,  namely,  the  making  into  one 
of  two  separate  buildings,  whether  new 
or  old,  and  that  it  would  be  straining 
the  kmguage  beyond  what  could  be 
intended  to  make  it  apply  to  so  dif- 
ferent a  subject  as  the  aadition  to  a 
former  building.  The  answer  to  this 
argument  is,  that  the  case  comes  within 
the  mischief  intended  to  be  prevented, 
and  that  the  following  consequences  will 
follow  from  holding  that  rule  not  to  be 
applicable  to  additions  to  old  buildings. 
A  man  might  build  a  building  of  less 
than  the  specified  dimensions,  and  he 
might  add  on  some  building  also  of  less 
thfui  those  dimensions,  and  the  two  to- 
gether, containing  perhaps  400,000  cubic 
feet,  would  require  no  partition,  though 
no  such  building  existed  before  the  pass- 
ing of  the  Act.  Also,  one  wall  of  the 
appellant's  warehouse  might  be  taken 
down  and  200,000  cubic  feet  added,  he 
might  afterwards  take  down  the  three 
other  walls,  and  make  further  additions 
to  the  same  extent,  each  under  the  speci- 
fied dimensions,  and  so  add  800,000  cubic 
feet  without  any  partitions. 

It  is  certain  this  could  not  have  been 
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intended.  It  aeldom  happens  that  the 
f ramer  of  an  Act  of  Parliament  and  the 
Legislature  have  in  contemplation  all  the 
cases  which  are  likely  to  arise ;  and  the 
langaage,  therefore,  seldom  fits  e^eiy 
possible  case. 

Whenever  the  case  is  clearly  within 
the  mischief^  the  words  most  be  read  so 
as  to  cover  the  case,  if  by  any  reasonable 
construction  they  can  be  read  so  as  to 
cover  it,  though  the  words  may  point 
more  exactly  to  another  case.  This  must 
be  done  rather  than  make  such  a  case  a 
ca«iM  omtMus  under  the  statute. 

We  think  the  words  may  be  read  as 
including  not  only  the  uniting  of  build- 
ings already  constituted,  but  the  adding 
a  new  building  to  an  old  one,  and  so 
uniting  them  together. 

The  appeal  is  therefore  dismissed,  and 
of  course,  with  costs. 

My  brother  Qrove  agrees  in  this  judg- 
ment. 

Scott  asked  for  leave  to  appeal,  which 
was  granted. 

Appeal  dismieued  with  costs. 


Soliciton — ^Lozley  &  Morley,  for  appellant ;  the 
Solicitor  to  the  Board  of  Works,  for  respondent. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
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FIHCH  AND  AKOTHBR  V,  THB 
aUARDIANS  or  TUB  POOR  OF 
THB  TORE  UNION. 


Pauper  Lunatic — 16  ^17  Vict  c.  97. 
88.  96,  97,  and  121  (Lunatic  Asylums  Act^ 
1863) — Liahility  of  Guardians  on  an  Or^ 
der  under  s.  96 — Retrospective  Character 
of  Order, 

Where,  under  16  ^  17  Vict.^  c.  97.  s.  96 
(The  Lunatic  Asylums  Act),  an  order  is 
made  for  the  payment  to  the  proprietor  of 
an  asylumi,  in  which  a  pauper  lunatic  is 
confined,  of  the  reasonable  charges  of  his 
maintenance  by  the  guardians  of  the  union 
from  which  such  lunatic  has  been  sent  for 
confinement,  there  is  no  limit  to  the  re- 
trospectvve  character  of  sttch  order,  but  tlie 
mwrdians  upon  whom  it  is  made  must  pay 


under  it  in  respect  of  any  number  of  pre^ 
vious  years*  cna/rges  comprised  in  it,  fiot^ 
withstanding  that,  by  s.  97,  they  can  ofdy 
recover  one  yearns  charges  from  the  union 
that  may  tdtimately  be  adjudged  to  be  the 
union  of  settlement  of  the  pauper. 

SPECIAL  CASE. 

1.  The  action  is-  brought  by  plaintifls 
upon  an  order  made  by  two  visiting  jus- 
tices of  plaintifis'  asjlnm  at  Fisherton, 
near  Salisbury,  and  dated  the  23rd  of 
October,  1875,  by  virtue  of  powers  con- 
ferred upon  them  by  *'  The  Criminal  Lu- 
natics Act,  1867,"  and  **The  Lunatic 
Asylums  Act,  1853,"  for  the  sum  of 
102Z.  140.,  for  the  support  of  one  James 
Powell,  from  the  23rd  of  Jane,  1873,  to 
the  23rd  of  October,  1875 ;  and  for  a 
further  sum  of  111.  ISs.,  for  the  support 
of  the  said  James  Powell  from  the  23rd 
of  October,  1875,  to  the  29th  of  January, 
1876,  being  at  the  rate  of  17s.  a  week. 

2.  Sets  out  the  order  on  the  defendants 
to  pay  forthwith  to  the  plaintiffs  the  sum 
of  1021.  14s.,  and  reciting  that  it  had 
been  further  proved  to  the  justices  that 
17s.  per  week  was  a  reasonable  sum  for 
lodging,  maintenance,  clothing,  medicine, 
and  care  of  the  said  James  Powell,  or- 
dered further  the  defendants  to  pay 
17s.  per  week  to  the  plaintiffs,  as  from 
the  2drd  of  October,  1875,  so  long  as  the 
said  James  Powell  should  remain  in  the 
said  asylum,  or  until  further  order. 

3.  James  Powell  was  convicted  of  fe- 
lonv  at  York  on  the  18th  of  October, 
18d9,  and  sentenced  to  six  months'  im- 
prisonment with  hard  labour. 

4.  He  became  insane,  and  was  removed 
to  plaintiffs'  asylum  on  the  28th  of  Sep- 
tember, 1870,  by  an  order  of  the  Secre- 
tary of  State,  made  under  27  &  28  Vict, 
c.  29,  amending  3  &  4  Vict.  c.  54. 

5.  James  Powell's  sentence  expired  on 
the  18th  of  February,  1871,  when,  as  he 
was  still  insane,  he  became  in  the  position 
of  a  "  lunatic  wandering  at  large  in  the 
place  where  the  offence  was  committed,*' 
that  is,  York. 

6.  The  corporation  of  York,  through 
their  treasurer,  paid  for  the  maintenance 
of  James  Powell  in  plaintiffs'  asylum 
until  the  expiration  of  his  sentence,  and 
afterwards  until  June,  1873,  when  ihej 
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refofled    to    pay    for    his    support    any 
longer. 

7.  Plaintiffs  on  the  23rd  day  of  Oc- 
tober, 1875,  applied  to  two  visiting 
jnstioes  of  their  as j  lam,  and  obtained 
the  order  mentioned  in  paragraph  1. 

8.  The  said  order  was  duly  served 
upon  defendants,  who  refused  to  pay  the 
suns  therein  ordered  to  be  paid  by  them. 

9.  The  plidntifis,  after  the  expiration 
of  twenty  days  firom  the  date  of  the 
order,  brought  this  action,  under  16  &  17 
Vict,  c.  97.  s.  121. 

10.  A  writ,  dated  the  1st  day  of  Feb- 
ruary, 1876,  and  specially  indorsed  under 
Order  III.  rule  6,  of  "  The  Judicature 
Act,  1875,"  was  duly  served  upon  de- 
fendants. 

11.  Defendants  duly  appeared  to  the 
wnt. 

12.  On  the  28th  day  of  April,  1876,  it 
was  ordered  by  the  Court  that  the  ques- 
tion of  law  arising  on  this  action  should 
be  raised  for  the  opinion  of  the  Court  by 
Special  Case. 

13.  The  question  for  the  opinion  of  the 
Court  is.  Are  the  plaintiffs  entitled  to  re- 
cover the  whole,  or  any  and  what  portion 
of  their  claim  in  this  action  ?  (1). 

HerscheU  {Bromley  with  him),  for  the 
plaintiffs.— Section  96  of  16  &  17  Vict. 
c.  97,  expressly  gives  the  justices  power 
to  make  a  retrospective  order ;   this  or- 

(1)  The  Lunatic  Asylums  Act,  1853  (16  &  17 
VicL  c  97.  8.  96),  is  as  follows  :— 

It  shall  be  lawful  for  the  justice  by  whom  any 
paaper  lunatic  is  sent  to  an  asylum,  registered 
hospital,  or  licensed  house  under  the  powers  of 
this  Act,  or  for  any  two  justices  of  the  county  or 
bonm^  in  which  the  asylum,  registered  hospital 
or  lieensed  house  in  which  any  pauper  lunatic  is 
confined  is  situate,  or  firom  any  part  of  which  any 
pauper  lunatic  has  been  sent,  or  for  any  two  jus- 
tices, being  visitors  of  such  asylum  or  licensed 
boose,  to  make  an  order  upon  the  guardians  of  the 
union  or  parish,  or  the  overseers  of  the  parish  (if  not 
in  a  union  or  under  a  board  of  guardians),  from 
which  or  at  the  instance  of  any  oflScer  or  offi- 
ciating clergyman  of  which  such  lunatic  is  or  has 
been  sent  for  confinement,  for  payment  to  the  trea- 
surer, officer  or  proprietor  of  the  asylum,  regis- 
tered hospital  or  licensed  house,  of  the  reasonable 
charges  of  the  lodgings,  maintenance,  medicine, 
clothing,  and  care  of  such  lunatic  in  such  asylum, 
hospital  or  house ;  and  any  such  order  may  be  re- 
trcwpectiTe  or  prospective,  or  partly  retrospective 
aad  partly  prospective,  and  the  guardians  or  over- 
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der  is  made  in  accordance  with  that  sec- 
tion, and  is  good  on  the  face  of  it.  There 
is  no  limit  of  time  within  which  the 
order  will  have  a  retrospective  effect; 
and  it  is  strong  to  shew  that  no  limit  was 
intended,  that  the  following  section  does 
mention  a  limit  as  to  the  recovery  of  ex- 
penses against  another  parish.  Such  limi- 
tation  there  is  a  reasonable  one,  because 
the  parish  temporarily  charged  ought  to 
find  out  the  true  settlement  of  the  paaper 
within  a  year.  Another  point  is  that  the 
defendants  cannot  question  the  order  in 
this  action ;  they  ought  to  have  brought 
it  up  by  certiorari,  if  they  allege  it  to  be 
bad  as  having  been  made  without  juris- 
diction. 

Pola/nd  (Orain  with  him),  for  the  de- 
fendants.— If  the  construction  of  the  Act 
on  the  other  side  be  the  trae  one, 
an  order  might  be  made  upon  the  rate- 
payers at  a  particular  moment  for  pay- 
ment of  fifty  years'  maintenance  of  a 
pauper  lunatic;  and  the  parish  so  charged 
and  made  to.  pay,  not  being  the  one  really 
liable  as  the  place  of  settlement,  would 
only  be  able  to  recover  back  one  year's 
expenses  from  the  parish  on  whom  the 
burden  ought  to  fall.  The  order  in  sec- 
tion 96  is  only  an  interim  order,  to  pro- 
vide for  expenses  until  the  settlement  is 
discovered,  and  that  section  must  be  read 
with  the  preceding  and  following  one,  in 
order  to  see  the  intention  of  the  legis- 
lature. As  no  time  is  expressly  men- 
tioned, it  must  be  held  to  be  such  a 
reasonable  time  as  would  enable  the 
parish  to  get  repaid  under  section  97, 
that  is,  twelve  months.     The  parish  has 

seers  on  whom  such  order  shall  be  made  shall, 
from  time  to  time,  pay  to  the  said  treasurer, 
officer  or  proprietor  the  charges  aforesaid. 

Sec.  95  provides  that  every  pauper  lunatic  is  to 
be  chargeable  to  the  parish  from  which  he  is  sent 
until  otherwise  ac^uaged. 

Sec.  97  provides  that  two  justices  may  enquire 
into  and  adjudge  the  settlement  of  a  lunntio, 
and  order  payment  by  the  parish  in  which  he 
shall  be  adjudged  to  be  settled,  to  any  parish,  of 
all  expenses  incurred  by  such  parish  in  and  about 
the  examination  of  such  lunatic,  and  the  bringing 
him  before  justices  and  his  conveyance  to  the 
asylum,  **aud  of  all  moneys  paid  by  such  last- 
mentioned  parish  to  the  treasurer,  officer,  or  pro- 
prietor of  the  asylum,  for  the  lodging,  maintenance, 
&c.,  of  such  lunatic,  and  incurred  within  twelve  ca- 
lendar months  previous  to  the  date  of  such  order." 
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not  to  pay  till  the  order  is  made,  and  so, 
if  the  proprietor  of  the  asjlnm  does  not 
get  the  order,  the  parish  does  not  know  of 
the  liability  accnmalating  against  them. 

[Lusu,  J. — It  is  against  the  proprie- 
tor's interest  to  lie  by  and  neglect  to 
apply  for  his  order.  Mellob,  J. — The 
parish  has  an  interest  in  finding  oat  the 
real  settlement.] 

Under  3  &  4  Vict.  c.  54».  s.  2,  where  no 
time  was  mentioned,  a  majority  of  this 
Coart  held  that  an  order  for  maintenance 
could  not  be  retrospective,  and  Mellor,  J., 
while  thinking  it  might  be  retrospective, 
held  that  application  must  be  made  within 
a  reasonable  time,  so  as  not  to  throw  the 
expenses  of  one  year  upon  the  ratepayers 
of  another — The  Bradford  Union  v.  The 
Clerk  of  the  Peace  for  the  County  of 
Wilts  (2). 

[Lush,  J. — How  can  we  put  a  time 
into  the  statnte,  or  say  what  is  reason- 
able ?] 

It  can  only  be  done  by  reading  sections 
95,  96,  and  97  together. 

Mellob,  J. — Our  judgment  must  be 
for  the  plaintiffs.  We  cannot  read  into 
the  section  96,  a  time  which  is  expressed 
as  to  another  proceeding  in  section  97, 
when  the  words  in  the  former  section  are 
distinct  and  subject  to  no  limitation.  It 
may  be  a  mistake  that  no  provision  is 
made  for  the  apparent  hardship  on  which 
Mr.  Poland  insists,  but  with  that  we 
have  nothing  to  do. 

Lush,  J. — If  we  acceded  to  the  de- 
fendants' mode  of  construction,  we  should 
be  making  law  instead  of  expounding  it. 

Judgment  for  the  plaintiffs. 


Solicitors — Gregory,  Bowcliffes  &  Rawle,  agents 
for  C.  M.  0.  Whatman,  Salisbury,  for  plaintiffs ; 
Sharp  &  UUithome,  agents  for  Henry  Brearey, 
Yorl^  for  defendants. 


(2)  87  Law  J  Rep.  M.C.  129 ;  s.  c.  Law  Rep. 
2  Q.B.  604. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1877.    1  DABGAN    (appellant)  v.    davibs 
Jan.  17.  J  (respondent). 

Pound  Keeper — Prevention  of  Cruelty 
to  Animals  Act,  12  ^  13  Vict  c.  92.  s,  5— - 
Obligation  to  feed  Animals  Impounded — 
Penalty, 

The  keeper  of  a  common  pound  is  not  as 
such  within  the  words  in  section  5  of  12  j* 
Vict,  c,  92,  "a  person  who  impounds  or 
cmijines  or  causes  to  he  impounded  or  con- 
fined*'  animals  brought  to  his  pound;  he 
is  therefore  not  under  an  obligation  to  pro- 
vide such  animals  with  food  and  water,  nor 
subject  to  the  penalty  for  neglecting  to 
do  so. 

Case  stated  under  20  &  21  Yict.  c.  4>3. 

1.  At  a  petty  session  holden  at  Cross 
Inn  in  and  for  the  division  of  Dingleddj, 
in  the  county  of  Pembroke,  on  the  17th 
day  of  March,  1876,  and  continned  by 
adjournment  to,  and  held  at  the  same 
place,  on  the  21st  day  of  April,  1876,  an 
information  preferred  by  the  said  Thomas 
Dargan  (hereinafter  called  the  appellant) 
against  the  said  Martha  Davies  (herein- 
after called  the  respondent)  under  sec- 
tion 6  of  the  12  &  13  Vict.  c.  92,  charg- 
ing for  that  she  did  on  the  6th  day  of 
January,  in  the  year  aforesaid,  at  the 
parish  of  Maenclochog,  in  the  said  county 
of  Pembroke,  impound  certain  animals, 
to  wit  forty-eight  sheep  in  the  common 
pound  there,  and  on  that  day  and  also 
on  the  7th  and  8th  days  of  January, 
1876,  unlawfully  did  neglect  to  provide 
and  supply  the  said  sheep  with  a  sufficient 
quantity  of  fit  and  wholesome  food  and 
water  contrary  to  the  form  of  the  afore- 
said statute,  was  heard  and  determined 
by  us  the  said  justices,  the  parties  having 
been  respectively  present,  and  upon  such 
hearing  we  dismissed  the  said  information 
with  costs. 

2.  And  whereas  the  appellant  being 
dissatisfied  with  our  determination  upon 
the  hearing  of  the  said  information  as 
being  erroneous  in  point  of  law,  hath 
pursuant  to  section  2  of  the  said  statute, 
20  &  21  Yict.  0.  43,  duly  applied  to  us  in 
writing,  to  state  and  sign  a  case  setting 
forth  the  facts  and  g^unds  of  such  our 
determination  as  aforesaid  for  the  opinion 
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of  this  Court,  and  hath  dniy  entered  into 
a  recognisance  as  required  by  the  said 
statate  in  that  behalf. 

3.  Now,  therefore,  we  the  said  justices, 
in  compliance  with  the  said  application,  do 
hereby  state  the  following  Case : — 

4.  Upon  hearing  of  the  information  it 
was  proved  and  found  as  a  fact,  that  one 
Daniel  Williams,  between  the  hours  of 
ten  and  eleyen  of  the  forenoon  of  Thurs- 
day, the  6th  of  January,  ]  876,  impounded 
in  the  common  pound  at  Maenclochog  in 
the  said  division  and  county  foriy-two 
(not  forty-eight)  sheep  which  he  had 
heretofore  seized  damage  fesflant.  They 
were  confined  therein  until  their  release, 
as  follows :  thirty-four  were  taken  out  at 
midday  on  the  following  Friday,  and  the 
remaining  eight  on  the  next  Tuesday ; 
danng  the  whole  time  the  thirty-four 
sheep  were  so  confined  the  said  Daniel 
Williams  did  not  provide  any  of  the 
forty-two  with  food  or  water,  but  after 
the  release  of  the  former  the  remaining 
eight  were,  about  7  o'clock,  a.m.,  on 
Saturday,  the  8th  day  of  January,  1876, 
provided  with  hay.  The  respondent 
was,  at  the  time  of  the  said  sheep  being 
BO  impounded  and  confined,  the  keeper  of 
the  said  common  pound,  but  she  did  not 
provide  or  supply  the  sheep  with  any 
food  or  water,  or  in  any  way  interfere 
beyond  receiving  and  keeping  them  in 
such  pound  until  their  release.  The  key 
of  such  pound  was  in  the  sole  possession 
of  respondent  during  this  period,  and  she 
in  her  capacity  of  pound-keeper  had  the 
Bole  control  over  such  pound. 

5.  It  was  contended  by  the  appellant 
that  the  words  in  the  said  section  5  of 
the  statute,  12  k  13  Vict.  c.  92 :— "  Every 
person  who  shall  impound  or  confine  or 
cause  to  be  impounded  or  confined  in  any 
pound  or  receptacle  of  the  like  nature 
any  animal,"  extended  to,  and  included 
the  respondent  in  her  capacity  of  pound- 
keeper,  and  that  as  such  she  was  bound 
to  provide  the  sheep  with  food  and  water, 
with  power,  under  section  6,  to  recover 
the  costs  thereof  from  the  owner  of  such 
animals. 

6.  It  was  contended  on  behalf  of  the 
respondent  that  the  said  section  had  no 
such  operation. 

7.  We,  however,  being  of  opinion  that 
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the  said  section  did  not,  under  these  cir- 
cumstances,  apply  to,  or  include,  the 
respondent,  but  to  the  person  or  persons 
who  delivered,  or  caused  to  be  delivered, 
the  said  sheep  into  her  custody,  gave  our 
determination  against  the  appellant  in  the 
manner  above  stated. 

8.  The  question  for  the  opinion  of  the 
Court  is  whether,  under  the  above  cir* 
cumstances,  the  said  information  was 
legally  and  properly  dismissed. 

Morton  Smith,  for  the  appellant. — ^The 
words  '*  confine "  or  **  cause  to  be  con- 
fined" in  .the  section  (1),  must  be  in- 
tended to  include  the  pound-keeper.  He 
is  the  only  person  who  has  access  to 
the  pound,  and  he  naturaUy  can  see  when 
the  animals  are  in  want  of  food.  Then  if 
they  are,  and  he  supplies  them  within 
twelve  hours,  he  cannot,  unless  he  comes 
within  these  words,  recover  the  cost  of 
doing  so  from  the  owner.  It  must  be  in- 
tended, therefore,  that  he  should  be  liable 
to  provide  food  and  be  compensated  for  it. 

[Mellob,  J. — Primafade,  the  person  im- 
pounding ou^ht  to  supply  food  and  water.] 

Suppose  the  common  instance  of  a  con- 
stable finding  cattle  straying  on  the  high- 
way :  his  duty  would  be  to  impound 
them,  is  he  to  have  the  liability  of  feed- 
ing them  imposed  upon  him  ?  Unless 
he  could  find  the  owner  he  might  never 
be  able  to  recover  the  cost.*^  The  pound- 
keeper  receives  some  benefit  in  the  way 
of  a  fee  for  cattle  impounded. 

[Lush,  J. — Is  the  pound-keeper  an 
officer  known  to  the  law  ?  He  is  not 
mentioned  in  the  Acts.] 

He  is  recognised  as  holding  an  office  in 
Badkm  v.  Powell  (2).  By  wtue  of  that 
office  he  confines  the  cattle  brought  to  the 
pound. 

[Lush,  J. — ^At  common  law  the  person 

(1)  The  12  &  13  Vict  c.  92. 8. 5.— "Every  person 
who  shall  impound  or  confine  or  cause  to  be  im- 
pounded or  confined  in  any  pound  or  receptacle 
of  the  like  nature,  any  animal,  shall  provide  and 
supply,  during  such  confinement,  a  sufficient  quan- 
tity of  fit  and  wholesome  food  and  water  to  such 
animal ;  and  every  such  person  who  shall  retaae  or 
neglect  to  provide  and  supply  such  animal  with 
food  and  water  as  aforesaid,  shall,  for  every  such 
ofifence,  forfeit  and  pay  a  penalty  of  twenty  shil- 
lings. 

(2)  Cowp.  476. 
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who  takes  cattle  is  liable  to  feed  them, 
as  appears  from  the  old  instance  in 
Corny fh  8  Digest,  that  cows  taken  may  be 
milked,  because  the  taker  is  liable  to  feed 
them.] 

If  the  ponnd-keeper  is  in  the  position 
of  an  outsider,  then  if  the  owner  is  not 
found  he  has  no  compensation  for  food 
supplied,  because  the  power  of  sale  does 
not  extend  to  him.  The  person  in  17  & 
18  Vict.  c.  60.  8.  1,  is  the  same  as  in  12 
Jb  18  Vict.  c.  92.  s.  5,  and  it  is  sub- 
mitted that  the  pound-keeper  must  be 
intended  to  be  included  under  those 
words. 

No  counsel  appeared  for  the  respondent. 

Mellob,  J. — ^This  case  has  been  well 
ar^ed  by  the  counsel  for  the  appellant, 
but  he  has  failed  to  convince  us  that  the 
pound-keeper  is  within  the  terms  of  the 
section  to  which  he  has  referred  as  justi- 
fying the  information.  Those  terms  are : 
"  That  every  person  who  shall  impound 
or  confine,  or  cause  to  be  impounded  or 
confined  in  any  pound  or  receptacle  of  a 
like  nature,  any  animar' — and  by  the 
word  confine  is  meant  not  only  in  a 
pound,  but  as  it  is  expressed  in  any  re- 
ceptacle of  a  like  nature — **  shall  provide 
and  supply,  during  such  confinement,  a 
sufficient  quantity  of  fit  and  wholesome 
food  and  water  to  such  animal,^'  &c., 
under  a  penalty  of  twenty  shillings. 

It  appears  to  me,  looking  at  the  sec- 
tions of  the  various  Acts,  and  I  cannot 
help  thinking  that  such  is  the  meaning, 
that  the  Legislature  did  not  intend  to 
apply  the  provision  to  a  mere  passive 
keeper  of  a  pound,  but  that  this  is  a 
penalty  on  an  actor,  on  the  neglect  of  a 
person,  that  is,  who  for  his  own  benefit 
takes  animals  to  a  pound  with  the  view 
of  coercing  the  owner  of  them  to  make 
him  compensation  for  damage  done  to 
him,  or  fence  them  in  properly  in  future. 
It  would  have  been  so  very  easy  to  have 
used,  words  which  would,  beyond  all 
doubt,  have  included  the  keeper  of  the 

found  had  such  been  the  intention  ;  but 
think  that  the  Legislature  thought  the 
penalty  of  twenty  shillings  would  be  suffi- 
cient to  induce  the  person  impounding 
the  animals  to  supply  them  with  necessary 
food  and  water. 


There  are  sections  in  Acts  before  this 
one,  having  the  same  object  in  view,  viz., 
the  feeding  of  the  animals,  for  in  5  Jb  6 
Will  4.  c.  59,  a  penalty  of  five  shillings 
is  imposed  on  the  person  impounding  if 
he  neglects  to  supply  food;  and  it  is 
made  lawful  for  any  person,  afber  twenty- 
four  hours,  to  enter  and  supply  food  if 
the  impounder  neglects  to  do  so.  The 
later  Acts  only  increase  the  stringency  of 
the  regulations  against  neglect  of  the 
animals,  and  it  is,  therefore,  throughout 
them  all,  left  first  of  all  to  the  person  who 
brings  them  to  the  pound  to  carry  them 
out,  and  it  is  he  that  must  provide  food 
under  penalty ;  then  if  he  neglects,  any 
benevolent  person  may  go  in  and  supply 
what  is  necessary,  and  now  that  person 
is  entitled  to  be  compensated  by  the 
owner  of  the  animals,  for  so  doing.  I 
do  not  think  that  it  was  intended  by 
language  of  this  description — "any  per- 
son who  shall  impound  or  confine  " — ^that 
the  pound-keeper  should  have  a  penalty 
imposed  upon  him,  which  is  distinctly 
imposed  on  the  person  bringing  the 
animals  to  the  pound  and  neglecting  his 
duty.  It  cannot  properly  be  said  that 
the  pound-keeper  caused  to  be  impounded 
or  confined,  when  he  only  did  what  he 
was  obliged  to  do,  viz.,  keep  the  animals 
brought  to  him.  I  had  some  little  doubt 
during  the  argument  how  far  the  words 
might  extend,  but  I  have  now  come  to 
the  conclusion  that  they  do  not  extend  to 
the  keeper  of  the  pound.  The  justices 
were  therefore  right,  and  tho  information 
was  properly  dismissed. 

Lush,  J. — I  also  am  of  opinion  that 
the  decision  of  the  justices  was  right. 
There  are  no  words  in  this  Act  calculated 
to  embrace  the  pound>keeper.  Gt>ing 
back  to  the  Act  of  Will.  4,  we  see  that 
the  preamble  of  section  4  says,  '*  whereas 
great  cruelties  are  practised  by  reason  of 
keeping  and  detaining  animals  im- 
pounded and  confined  without  food,"  and 
the  enactment  is  that  "  every  person  who 
shall  impound  or  confine  or  cause  to  be 
impounded  or  confined  any  animal,  shall, 
and  he  is  hereby  required  to  supply  such 
animal  with  food  under  a  penalty  of  five 
shillings ;  "  so  that  the  same  words  as  we 
are  now  considering  are  used  there. 
Now  the  framers  of  that  Act  might  have 
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thoaght  the  word  "  impound  "  alone  too 
narrow ;  thej  meant  to  impose  the  obli- 
gation on  every  person  who  took  cattle, 
if  he  confined  them  in  his  own  field  or 
any  other  enclosed  place,  jnst  as  much  as 
if  he  put  them  in  the  common  pound. 
That  is  the  meaning  of  the  word  "  con- 
fine," it  has  reference  to  the  place,  and 
does  not  point  to  any  other  person  than 
the  person  taking  the  cattle. 

The  same  Act  gave  a  remedy  for  the 
reoorery  of  the  cost  of  food  supplied 
against  the  owner  by  proceeding  before  a 
justice,  or  ultimately,  if  the  impounder 
chose,  by  sale  of  the  animal.  The  next 
provision  was,  that  after  twenty-four 
hours,  any  person  might  enter  and  supply 
food,  but  he  had  no  remedy  for  his  ex- 
penses so  incurred.  The  penalty  of 
five  shillings  on  the  impounder  for 
neglect  not  being  enough,  the  Act  of  12 
&  13  Vict.  Cs  92,  increased  it  to  twenty 
shillings,  and  gave  power  to  other  persons 
to  enter  after  twelve  hours  instead  of 
twenty-four,  and  be  paid  by  the  owner 
the  reasonable  cost  of  food  supplied,  and 
80  is  in  both  respects  more  stringent. 

Then  the  last  Act,  17  <fe  18  Vict.  c.  60, 
after  reciting  the  Acts  of  Will,  it,  and  12 
&  13  Vict.,  has  this  recital  in  the  pre- 
amble :   "  Whereas  it  is  doubtful  whether 
the  last  recited  Act  gives  any  remedy  to 
the  person  impounding  for  tne  recovery 
of  a  compensation  for  the  food  and  water 
provided    for    any    animal,"    &c.     The 
reason  of  this  is  that  the  provision  for 
selling  the  animal  had  not  been  re-en- 
acted in  12  A  13  Vict.  c.  92,  which  re- 
pealed 5   4  6  WiU.   4.  c.  59.      It  was 
intended  therefore  to  restore  this  remedy 
to  the  "  person  impounding,"  and  in  the 
1st  section  the  same  words  are  used  as  in 
the  Act  of  Will.  4,  "  Every  person  who 
shall  impound  or  confine,  as  in  the  said 
Act  mentioned ;  "  that  is,  who  shall  im- 
pound, or  confine  in  any  other  place.     It 
is  only  to  him  that   the    section  refers, 
and  I  agree  that  the  benevolent  person 
who  sappHes  food  has  still  no  remedy  by 
sale.     There  are,  however,  certainly  no 
words  in  this  Act  which  can  be  construed 
to  embrace  the  pound-keeper,  and  thus 
the  words  of  12  &  13  Vict.  c.  92.  s.  5, 
are  in  no  way  extended  by  it. 

I  think,  therefore,  especially  as  the  Act 
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was  one  imposing  a  new  penalty,  we 
must  be  very  careful  how  we  extend 
it  to  persons  not  mentioned  in  it.  Many 
classes  of  persons  are  meptioned  in  other 
sections,  keepers  of  slaughter-houses,  &c., 
and  if  this  class  of  pound-keepers  had 
been  intended,  it  would  have  doubtless 
been  specified  by  name.  I  think  the  in- 
formation was  rightly  dismissed,  and  our 
judgment  must  be  for  the  respondent. 

Judgment  for  the  respondent. 


Solicitor — ^A.  Leslie,  for  the  appellant. 


[CROWN  CASES  RESERVED.] 
1876      1 

^         ,'q    V       THE   QUEEN  V,   OXBNHAM.* 

La/rceny — Bailee — BiU  of  Exchange — 
Discounting  —  Conversion  —  Valuahld  Se- 
curity. 

A  person  who  receives  a  hill  of  exchange 
for  the  pwrpose  of  getting  it  discounted  cmd 
handing  the  proceeds  over  to  another^  a7td 
instead  of  getting  it  discounted  indorsed  it 
as  his  own  to  a  creditor  inpayment  of  his  a<^- 
count,  intending  to  pass  the  property  in  the 
bill  absolutely  to  the  creditor^  is  a  bailee  of  a 
valuable  security^  and  guilty  of  a  froAidu-' 
lent  cofwersian  of  the  same  to  his  own  use 
within  the  meaning  (/  24  ^  55  Vict,  c,  96. 

8,  O. 

The  Queen  v.  Weeks  (10  Cox  C.C. 
224),  and  The  Qneen  v.  Cesser  (13  Cox 
C.C.  187)  distinguished. 

Case  reserved  by  the  learned  Assistant 
Judge  of  the  Middlesex  Sessions. 

Herbert  Oxenham  was  tried  before  me 
at  the  Middlesex  Sessions  on  the  28th  of 
July,  1876,  on  an  indictment  which 
charged  him  with  having  stolen  '*a 
certain  valuable  security,  to  wit,  a  bill  of 
exchange  for  the  payment  of  200Z.,  the 

*  Coram  Lord  Coleridge,  C.J. ;  Mellor,  J.  j 
Lush,  J. ;  Pollock,  B. ;  and  Lindley,  J. 


126 


CASES  CONNECTED  WITH 


[N.S. 


The  Queen  v.  Oxenham,  CC.B, 

property  of  Charles  Gku-rett,  the  said  sum 
of  2001,  80  secured  and  payable  by  and 
upon  the  said  bill  of  exchange,  being  then 
dae  and  unsatisfied  to  the  said  Charles 
Garrett."  (See  the  24  A  25  Vict.  c.  96. 
8.  3.) 

It  appeared  that  on  the  3rd  of  Decem- 
ber, 1875,  the  prosecutor,  Charles  Gkirrett, 
called  upon  the  prisoner,  who  is  a 
licensed  victualler,  at  the  house  of  the 
latter,  and  asked  him  if  it  was  true,  as 
he  had  been  informed,  that  he,  the 
prisoner,  could  get  bills  of  exchange  dis- 
counted.  The  prisoner  answered  that  he 
had  occasionally  done  so,  and  if  the 
prosecutor  were  a  person  of  credit  he  had 
no  doubt  he  could  get  his  acceptances 
discounted.  Three  bills  of  exchange, 
respectively  dated  the  3rd  of  December, 
1875,  one  of  which  for  200^.  became  the 
subject  of  the  present  indictment,  were 
then  drawn  by  the  prisoner,  payable  to 
his  order  three  months  after  date,  and 
were  accepted  by  the  prosecutor,  and 
were  by  him  delivered  to  the  prisoner 
for  the  purpose  of  getting  them  dis- 
counted. Before  the  prosecutor  handed 
these,  his  acceptances,  to  the  prisoner,  it 
was  agreed  between  them  that  the  pro- 
secutor should  call  again  upon  the 
prisoner  at  the  expiration  of  a  fortnight, 
and  then,  as  to  each  of  the  bills  respec- 
tively, either  the  proceeds  obtained  upon 
the  discount  of  it  were  to  be  handed  over 
to  the  prosecutor,  or  the  bill  itself  re- 
turned to  him  by  the  prisoner.  The 
prisoner  was  to  be  allowed  five  per  cent, 
commission  on  each  of  the  bills  he  might 
get  discounted,  and  a  further  sum  in 
the  event  of  his  getting  all  of  them  dis- 
counted. The  prosecutor  received  no 
value  or  consideration  whatever  for  either 
of  these  acceptances.  The  evidence  was 
inconclusive  as  to  whether  the  prosecutor 
or  the  prisoner  paid  for  the  stamped 
paper  on  which  the  bills  were  drawn. 

On  the  10th  of  December,  the  prisoner 
being  then  indebted  to  Messrs.  Cutler  & 
Robson  in  the  sum  of  62Z.  for  goods 
which  they  had  sold  and  delivered  to 
him,  and  being  pressed  by  Mr.  Cutler 
for  a  settlement  of  theic  account,  in- 
dorsed to  them  in  payment  thereof  the 
bill  for  200Z.,  which  is  the  subject  of  the 
present  indictment. 


He  then  told  Mr.  Cutler  that  he  had 
received  this  bill  in  relation  to  some 
property  belonging  to  his  wife,  and  said 
nothing  as  to  its  having  been  entrusted 
to  him  to  get  it  discounted.  He  asked 
Mr.  Cutler  to  discount  the  balance,  and 
Mr.  Cutler  promised  to  consult  his 
partner  before  determining  whether  they 
would  do  so  or  not,  but  that  was  to  be 
optional  with  them,  and  the  bill  was  not 
indorsed  upon  condition  that  they  would 

do  BO. 

The  prisoner  was  credited  with  the 
current  bill  in  his  account  with  Cutler  & 
Bobson,  and  they  afterwards  declined  to 
advance  money  upon  the  difference 
between  the  621.  due  to  them  and  the 
amount  of  the  bill.  After  the  17th  of 
December  the  prosecutor  called  repeatedly 
upon  the  prisoner,  and  made  severfd 
applications  to  him  for  the  bills  or  the 
cash  obtained  upon  the  discount  of  them, 
but  could  on  neither  occasion  obtain  any 
account  from  him  as  to  what  he  had  done 
with  them.  In  February  the  prosecutor 
summoned  the  prisoner  before  a  police 
magistrate,  and  that  proceeding  resulted 
in  the  prisoner  at  once  returning  to  him 
two  of  the  bills,  and  the  summons  was 
withdrawn  upon  his  promising  to  return 
forthwith  the  other  bill  (the  one  now  in 
question)  which  he  assured  the  magis- 
trate was  '*in  the  city,  but  had  not  a 
shilling  on  it."  This,  however,  be  failed 
to  do,  and  it  afterwards  came  to  the 
knowledge  of  the  prosecutor  thai  the 
prisoner  had  previously  indorsed  this 
bill  to  Messrs.  Cutler  &  Bobson.  The 
prosecutor  dishonoured  the  bill,  and  the 
said  indorsees  thereupon  brought  an 
action  upon  it,  and  recovered  judgment 
against  him  for  (521.  and  costs.  Pixxseed- 
ings  were  then  taken  against  the  pri- 
soner,  which  resulted  in  his  being  com- 
mitted for  trial  upon  the  present  charge. 

At  the  close  of  the  case  for  the  pro- 
secution. 

The  prisoner's  counsel  objected  that 
there  was  no  evidence  that  the  prisoner 
had  fraudulently  converted  the  bill,  and 
cited  in  support  of  his  argument  The 
Queen  v.  Weeks  (1),  but  I  overruled  the 
objection,   considering  that  there   were 

(1)  10  Cox  C.C.  224, 
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fiicts  in  the  present  case  which  upon  this 
point  distingnished  it  from  that  one. 

The  prisoner's  conusel  then  addressed 
the  jnrj,  and  called  a  witness  for  the 
purpose  of  contradicting  the  evidence  of 
the  prosecutor  as  to  the  terms  of  the 
allied  hailment,  bnt  as  the  jnrj  ex- 
preraed  their  entire  disbelief  of  her 
evidence  it  is  nnnecessarj  to  refer  to 
it. 

After  summing  up  the  facts  I  directed 
the  jury  that  if  they  believed  the 
proseentor's  statement  as  to  what  had 
taken  place  at  the  meeting  on  the  3rd  of 
December,  when  he  accepted  the  bill  and 
delivered  it  to  the  prisoner,  the  prisoner 
was  to  be  deemed  a  bailee  of  a  '^  valuable 
secnritj  "  within  the  meaning  of  the  Act 
(24  &  25  Vict.  c.  96.  s.  3),  nnder  which 
he  was  indicted  ;  bnt  that  it  was  essential 
to  the  maintenance  of  the  indictment 
that  they  shonld  be  satisfied  not  merely 
that  he  had  acted  contrary  to  his  agree- 
ment with  the  prosecutor  and  misappro- 
priated the  bili^  but  that  he  had  done  so 
wilfully  and  knowingly,  and  that  he  had, 
in  point  of  fact  and  practical  effect,  by 
indorsing  the  bill  to  his  creditors 
Cutler  &  Bobson,  converted  it  to  his 
own  use,  or  to  theirs,  in  fraud  of  the 
prosecutor.  Unless  they  answered  all 
these  questions  in  the  affirmative  they 
should  acquit  the  prisoner.  The  jury 
found  him  guilty,  and  in  answer  to  a 
question  I  then  put  to  them  stated  that 
in  their  opinion  it  was  the  intention  of 
the  prisoner,  when  he  indorsed  the  bill, 
to  pass  the  property  in  it  absolutely  to 
CnUer  &  Bobeon  in  payment  of  their 
account. 

I  postponed  sentence.  My  attention 
was  afterwards  drawn  by  the  prisoner's 
counsel  to  The  Queen  v.  Oosser  (2),  the 
report  of  which  had  in  the  meantime 
been  published.  In  deference  to  the 
ruling  of  the  learned  Judge  in  that  case, 
I  respited  the  judgment,  and  state  this 
case  for  the  opinion  of  the  Court  of 
Criminal  Appeal.  I  liberated  the  priso- 
ner upon  recognizances  to  appear  when 
called  upon. 

The  questions  for  the  opinion  of  the 
Court  are— 

(2)  18  Cos  CO.  187. 


127 


First,  whether,  upon  the  facts  stated, 
the  defendant  was  a  bailee  within  the 
meaning  of  the  above  enactment,  and, 

Secondly  (if  he  was),  whether  there 
was  evidence  to  go  to  the  jury  of  a 
fraudulent  conversion. 

SimSf  for  the  prisoner,  contended  that 
there  was  no  evidence  of  a  fraudulent 
conversion  of  the  bill  by  the  prisoner, 
nor  was  that  document  a  valuable  secu- 
rity within  the  meaning  of  the  24  &  25 
Vict.  c.  96.  s.  3.  He  cited  and  com- 
mented on  The  Queen  v.  Cosser  (2), 
The  King  v.  Phipoe  (3),  The  Queen 
V.  Weeks  (1),  The  Queen  v.  Jack- 
son  (4). 

No  counsel  appeared  for  the  prosecu- 
tion. 

Lord  Golebidge,  G.J. — I  think  this 
conviction  should  be  affirmed.  It  appears 
that  the  prisoner  was  the  drawer  of  a 
bill  of  exchange  for  200Z.,  payable  to  his 
order  three  months  after  date,  and  this 
bill  was  accepted  by  the  prosecutor  and 
delivered  by  the  latter  to  the  prisoner 
for  the  purpose  of  getting  it  discounted, 
and  upon  the  understanding  that  the 
proceeds,  when  discounted,  should  be 
handed  to  the  prosecutor ;  but  instead  of 
getting  the  bill  discounted  the  prisoner 
took  it  to  Gutler  &  Bobson,  who  were 
creditors  of  his,  and  to  whom  he  was 
indebted  in  the  sum  of  621.,  and  indorsed 
it  to  them  as  his  own  in  payment  of  his 
account.  The  jury  have  found  that  in 
their  opinion  it  was  the  intention  of  the 
prisoner,  when  he  indorsed  the  bill  to 
them,  to  pass  the  property  in  it  abso- 
lutely to  Cutler  &  Bobson.  Now  upon 
these  &cts  we  are  asked  to  hold  that  the 
prisoner  was  not  a  bailee  of  a  bill  of 
exchange  for  payment  of  money,  and 
that  he  did  not  convert  it  to  his  own  use. 
I  should  have  thought  it  impossible  to 
doubt  that  the  statute  met  this  very  case, 
and  that  it  was  intended  to  suppress 
frauds  of  this  very  kind.  The  case  of 
The  Q'ueen  v.  Cosser  (2)  is  inapplicable. 
Upon  the  facts  of  that  case,  it  was  pro- 
perly held  that  there  had  been  no  bail- 
ment of  the  bills  within  the  statute,  but 

(3)  2  Leach  C.C.  774. 

(4)  0  Cox  CO.  806. 
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the  facts  of  the  present  case  are  quite 
different.  And  so  in  The  Queen  y. 
Weeks  (l),the  prisoner  having  receired 
a  bill  for  the  purpose  of  getting  it  dis- 
counted, instead  of  doing  so,  handed  it 
to  a  creditor  of  his  to  get  it  discounted 
for  him,  and  to  hand  him  hack  the  pro- 
ceeds, less  the  amount  of  his  debt.  That 
was  held  not  to  be  a  conversion  of  the 
bill  of  exchange  within  the  statute,  but 
here  the  jury  have  found  that  at  the  time 
the  prisooer  delivered  the  bill  to  Cutler 
A  Bobson  he  intended  to  pass  the  pro- 
perty in  the  bill  absolutely  to  them  in 
payment  of  their  debt.  For  these  rea- 
sons I  think  the  conviction  must  be 
afi&rmed. 

The  other  Judges  concurred. 

OonvicHon  affirmed. 


Solicitor — J.  C.  Hall,  for  the  prisoner. 


[CROWN  CASES  RESERVED.] 

1877. 
Feb. 


77.      1 
k3.     J 


THB  QUEEN  V.  FOSTER.* 


False  Pretences — Gommendation  of  Ar^ 
tide. 

A  tr(weU%ng  hoA/oker^  representing  him-, 
self  to  he  a  tea  dealer  of  Leicester,  induced 
the  wife  of  a  licensed  victualler  to  purchase 
8om>e  one  pound  packages,  by  representing 
them  to  he  good  tea,  and  producing  samples 
of  good  tea  and  comparing  it  wiih  some  taken 
from  the  packages.  The  packages  con-, 
tained,  in  fact,  only  one  quarter  in  weight 
of  tea,  the  rest  being  sand,  quartz,  earth, 
oxide  of  iron,  unfit  to  dri^jc  and  injurious 
to  health.  The  mixture  was  known  in  the 
trade  as  lie  tea,  and  had  been  purchased 
by  the  defenda/nt  at  a  much  less  price  than 

*  Coram  Kelly,  C.B. ;  Mellop,  J. ;  Denman,  J. ; 
Field,  J. ;  HnddleBton,  B. 


that  for  which  he  sold  it.  The  jury  found 
that  the  prisoner  knew  the  real  nature  of 
the  packages,  a/nd  thai  they  contained  not 
tea  but  a  mixture  of  articles  unfit  for  drink, 
a/Ttd  thai  he  knowingly  and  falsely  pre- 
tended thai  they  contained  good  tea: — ^Held, 
that  the  conviction  wcu  right. 

Case  reserved  by  the  Deputy  Chair- 
man of  the  General  Quarter  Sessioufi  of 
the  Peace  for  the  county  of  Leicester. 

James  William  Foster  was  tried  before 
me  at  the  Qeneral  Quarter  Sessions  of 
the  Peace  for  the  county  of  Leicester,  held 
on  the  2nd  day  of  January,  1877,  for  oh- 
taining  money  under  fiedse  pretences  from 
Elizabeth  Beckworth,  the  wife  of  William 
Bernard  Beckworth. 

The  indictment  contained  several 
counts ;  but  as  all  these  except  the  first 
were  withdrawn,  it  will  be  sufficient  to 
set  out  that  count  only.  It  stated,  ^'The 
jurors  for  Our  Ladv  the  Queen  upon 
their  oath  present  toat  James  William 
Foster,  on  the  17th  day  of  November, 
1876,  at  the  township  of  Hugglesoote,  in 
the  county  of  Leicester,  unlawfully,  know- 
ingly and  designedly  did  fihlsely  pretend 
to  one  Elizabeth  Beckworth  that  he  was 
a  tradesman  in  the  tea  trade  in  Leicester, 
that  he  had  good  tea  for  sale,  and  did 
then  and  there  offer  for  sale  and  did  sell 
to  the  said  Elizabeth  Beckworth  sixteen 
twtper  packages,  which  he  the  said  James 
William  Foster  did  falsely  pretend  were 
each  and  every  of  them  composed  of  good 
tea,  by  means  of  which  said  false  pretences 
the  said  James  William  Foster  did  then 
unlawfolly  obtain  from  the  said  Elizabeth 
Beckworth  11.  16s.  in  money,  the  money 
of  William  Bernard  Beckworth,  her 
husband,  with  intent  to  defraud ;  whereas 
in  truth  and  in  fact  the  said  James  Wil- 
liam Foster  was  not  a  tradesman  in  the 
tea  trade  in  Leicester;  and  the  said  sixteen 
packages  were  not  each  or  any  of  them  com- 
posed of  good  tea,  but  each  and  every  of  the 
said  packages  contained  a  mixture  com- 
posed of  tea,  sand,  quartz  and  magnetic 
oxide  of  iron,  which  said  mixture  is  unfit 
for  food  and  injurious  to  health,  as  he  the 
said  James  William  Foster  well  knew  at 
the  time  when  he'  did  falsely  pretend  as 
aforesaid." 

It  appeared  in  evidence  as  follows: — 
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The  prisoner  is  a  hawker,  residing  at 
West  Bromwich,  in  the  ooanty  of  Staf- 
ford. On  the  17th  day  of  November, 
1876,  he  called  on  the  wife  of  the  pro- 
secator,  who  is  a  licensed  victnaUer  at 
Hagglescote,  in  the  comity  of  Leicester, 
and,  representing  himself  to  be  a  tea 
dealer,  residing  at  Leicester,  offered  to 
the  said  Elizabeth  Beckworth  tea  for 
sale  which  he  said  was  good  tea.  He 
had  with  him  sixteen  packages,  which  ap- 
peared to  be  each  1  lb.  packn^s  of  t^. 
He  produced  a  sample  of  tea  which 
appeared  to  be  good  tea,  and  he  then 
opened  one  of  the  packages,  taking  ont  of 
it  a  quantity,  and  stating  to  Mrs.  Beck- 
worth,  '^  Yon  see  it's  like  that  I  shewed 
yon."  Mrs.  Beckworth  eyentnally  bought 
the  whole  quantity  for  11.  1C«. — ^that  is, 
at  the  rate  of  2«.  dd.  per  lb.,  in  the  belief 
that  it  was  good  tea  as  represented  by 
the  prisoner.  When  the  prisoner  had 
left,  Mrs.  Beckworth  opened  the  pack- 
ages, and  found  that  instead  of  tea  they 
contained  a  mixture  of  sand  and  other 
stuff  unfit  to  drink.  Mrs.  Beckworth 
communicated  with  the  police,  and  the 
mixture  was  submitted  to  Dr.  Emmerson, 
the  analyst  of  the  county  of  Leicester, 
who  found  that  the  mixture  was  com- 
posed of  tea,  sand,  quartz  and  oxide  of 
iron,  and  unfit  for  food  or  drink.  A 
week  after  the  sale  the  prisoner  called 
again  at  the  house  of  the  prosecutor,  and, 
being  remonstrated  with,  declared  that 
the  substance  was  tea,  and  what  Mrs. 
Beckworth  took  for  sand  was  tea  dust. 
He  offered,  howeyer,  2  lbs.  of  good  tea  to 
make  it  up,  which  the  prosecutor  refused 
to  receiye.  The  prisoner  was  arrested  on 
a  warrant,  and  while  in  custody  had  an 
interyiew  with  the  police  constable  in  his 
cell,  to  whom  he  stated  that  he  knew 
he  had  done  wrong,  and  that  if  he  got 
out  of  this  job  he  would  lead  a  different 
life. 

At  the  trial  Dr.  Emmerson,  the  county 
analyst,  was  called  as  a  witness.  He 
deposed  that  the  mixture  only  con- 
tained 25  per  cent.,  or  one  quarter  in 
weight  of  tea,  that  the  rest  was  sand, 
quartz,  earth  and  oxide  of  iron,  unfit  to 
drink  and  injurious  to  health.  He  also 
stated  on  examination  that  he  belieyed 
that  the  adulteration  had  taken  place  in 
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China,  and  that  the  mixture  was  known 
in  the  trade  as  lie  tea.  On  tLis  the 
learned  counsel  for  the  prisoner  appealed 
to  me  to  stop  the  case.  This,  however,  I 
declined  to  do,  and  the  following  witness 
was  called  for  the  defence :  — 

Mr.  Simmonds  stated  that  he  was 
a  wholesale  tea  dealer  at  Birmingham, 
and  had  sold  the  packages  in  qaestion  to 
the  pn'soner.  He  also  stated  that  he 
had  purchased  the  mixture  from  the 
bonded  warehouses  in  London,  had  paid 
Is,  2c2.  per  pound  for  it,  and  had  sold  it 
to  the  prisoner  at  Is.  4d.  per  pound,  and 
that  in  his  belief  the  packages  as  pro- 
duced in.  Court  were  the  same  as  those 
made  up  in  his  shop  and  sold  to  the 
prisoner.  That  he  should  call  the  mix- 
ture tea,  though  not  good  tea,  and  though 
he  should  not  drink  it  himself  as  he 
could  get  better,  he  was  not  prepared  to 
hear  that  it  was  injurious  to  health.  He 
also  said  that  he  did  not  think  that  a 
hawker  of  tea,  not  being  a  scientific 
analyst,  could  haye  discoyered  the  dele- 
terious ingredients  mixed  with  it,  as  the 
county  aiialyst  had  done. 

On  this  I  charged  the  jury  that  if  the 
case  were  one  of  simple  commendation  or 
praise  of  an  article,  and  an  exaggeration 
of  itsquahty  only,  it  was  not  a  case  under 
which  the  prisoner  could  be  conyicted, 
and  that  before  they  conyicted  the 
prisoner  they  must  be  satisfied  that  he 
knew  what  the  real  nature  of  the  pack- 
ages  was,  that  it  was  not  tea,  but  a  mix- 
ture of  articles  unfit  for  drink,  and  that 
knowing  the  nature  of  the  mixture  he 
designedly  falsely  pretended  to  the  pro- 
secutor's wife  that  it  was  "good  tea," 
with  intent  to  defraud.  That  the  ques- 
tion was  between  simple  exaggeration 
and  misrepresentation  of  a  fact  specific 
to  the  contract  with  intention  to  de- 
fraud. 

The  juiy  retired  to  consider  their  yer- 
dict,  and  found  the  prisoner  guilty,  and  I 
sentenced  him  to  six  calendar  months' 
imprisonment  with  hard  labour,  a 
punishment  which  I  inflicted  because,  as 
I  told  him  in  passing  sentence,  the 
prisoner  had  previously  been  convicted, 
and  had  suffered  a  like  term  of  imprison- 
ment for  a  similar  offence,  but  the  execu- 
tion of  such  sentence  was  respited,  and 
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the  prisoner  has  been  discharged  on 
recognizance  of  bail  to  render  himself  in 
execution. 

The  question  for  the  Court  to  consider 
is  whether  I  was  right  in  mj  direction  to 
the  jury,  or  whether  I  should  have  directed 
them  that  there  was  no  offence  at  law  in 
the  case  as  proved. 

Sills,  for  the  prisoner.  —  The  jury 
ought  to  have  been  asked  to  find  whether 
the  packages  were  composed  of  tea  or 
not.  The  adjective  good  was  a  word 
only  of  commendation,  and  if  the  jury 
had  found  in  the  affiroiative,  the  prisoner 
was  entitled  to  an  acquittal.  There  was 
no  evidence  to  ffo  to  the  jury  of  the 
offence  of  obtainmg  the  money  by  false 
pretences.  He  cited  The  Queen  v.  K&t*- 
rigan  (1),  The  Queen  v.  Ball  (2),  Tlie 
Qfieen  v.  Boebuek  (3),  The  Queen  v. 
Eagleion  (4),  The  Queen  v.  Ardley  (5), 
The  Queen  v.  Leigh  (6),  The  Queen  v. 
PraH  (7),  The  Queen  v.  Bryan  (8). 
The  prisoner  ought  to  have  been  pnnished 
under  the  Adulteration  Act,  and  not 
indicted  for  this  offence. 

JacqueSf  for  the  prosecution,  was  not 
heard. 

Kellt,  C.B. — This  case  admits  of  no 
doubt.  The  packages  did  not  contain 
tea  at  all.  Three-fourths  in  weight  of 
each  package  was  composed  of  delete- 
rious matter  not  tea.  The  only  pretence 
for  calling  it  tea  was  afforded  by  the 
evidence  of  Simmonds.  The  mixture  is 
said  to  be  known  in  the  trade  as  lie 
tea,  a  name  derived  from  the  French 
word  signifying  dregs.     Merely  to  call  it 

food  might  be  commendation  only,  but 
e  accompanied  that  statement  with  an 
assertion  that  he  was  a  tea  dealer,  resid- 
ing  in  Leicester,  but  he  was  a  hawker, 
and  there  was  nothing  to  shew  that  he 

(1)  1  L.  &  C.  S83 ;  8.  c  33  Law  J.  Rep.  M.O.  71. 

(2)  Car.  &  M.  2i9. 

(3)  Bears.  &  B.  24 ;  b.  c.  25  Law  J.  Hep.  M.C. 
101. 

(4)  Dean.  CO.  516 ;  8.  c.  24  Law  J.  Bep.  M.C. 
158. 

(5)  40  Law  J.  Bep.  M.O.  85 ;  8.  c.   Law  Rep. 
1  C.C.R.  301. 

(6)  8  Cox  CO.  283. 

(7)  8  Cox  CO.  334. 

(8)  Dean.  &  B.  265 ;  8.  c.  26  Law  J.  Rep.  M.C. 
84. 


had  ever  been  at  Leicester.  The  question 
was  properly  left  to  the  jury,  for 
it  assumed  the  package  not  to  be 
tea  when  three-fourths  of  it  was  of 
other  compounds.  It  is  discreditable  to 
the  trade  to  deal  in  lie  tea  at  all. 
The  prisoner's  guilty  knowledge  that  he 
was  not  selling  good  tea  is  shewn  by  his 
statement  to  the  policeman.  A  misrepre- 
sentation of  the  quality  of  an  article,  as  in 
the  case  of  Elkington's  spoons — The 
Queen  v.  Bryan  (8) — is  a  different 
matter. 

The  other  Judges  concurred. 

Convidion  affirmed. 


Solicitors— W.  Roger8,  agent  for  W.  H.  Powell, 
Birmingham,  for  prisoner ;  Austen,  De  Gex  & 
Harding,  agenta  for  W.  N.  Reeve,  Leicester,  for 
prosecution. 
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Rape — Carnal  Connexion  had  by  Means 
of  a  false  Pretence. 

A  mem,  who  by  means  of  fraudulently 
and  falsely  pretending  to  give  medical  ad-^ 
vice  to  a  female  patient,  and  in  pursuance 
of  such  advice  to  perform  a  surgical  operct- 
Hon  upon  her,  procures  her  submission  to 
his  medical  treaiment  of  her,  under  colour 
of  which  he  has  carnal  connexion  with  her, 
she  believing  all  the  while  that  sJie  was  ufi- 
der going  medical  treaiment,  is  guiUy  of  a 
rape. 

Case  reserved  by  Hawkins,  J. 

The  prisoner,  tfohn  Flattery,  was  in- 
dicted for  a  rape  upon  Lavinia  Thomp- 
son, at  Halifax,  in  the  couniy  of  York,  on 
the  4th  of  November,  1876.  He  was  tried 
before  me  at  the  Winter  Assizes  at  Leeds, 
in  December,  1876,  and  was  convicted, 
but  I  postponed  judgment  until  the  next 

♦  Coram  Kelhr,  C.B. ;  Mellor,  J. ;  Denman,  J. ; 
Field,  J. ;  and  Euddleston,  B. 
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Assizes,  ia  order  to  obtain  the  opinion  of 
the  Coiirt  npon  the  folloiiving  Case : — The 
prisoner  in  the  meantime  remains  in 
cnstodj. 

Layinia  Thompson,  the  prosecutrix,  is 
nineteen  years  of  age,  and  she  is  the 
daughter  of,  and  lives  with,  Thomas  and 
Hannah  Thompson,  who  are  labouring 
people,   in   the  neighbourhood  of  Hali- 

fiEUE. 

On  and  for  some  time  previous  to  the 
4Ui  of  November  last  ^e  was  in  ill- 
health,  and  subject  to  fits.  On  the  4th  of 
November,  1876  (being  market  day  at 
Halifax),  with  a  view  to  obtain  medical 
and  surgical  advice  and  relief,  she  went 
with  her  mother  to  Halifax,  to  consult 
the  prisoner,  who  kept  an  open  stall  in 
the  market,  at  which  he  professed,  for 
money  consideration,  to  give  medical  and 
surgical  advice. 

They  went  together  to  the  prisoner's 
stall,  and  there  saw  him,  and  in  the  pre- 
sence and  hearing  of  the  prosecutrix,  her 
mother  told  the  prisoner  her  condition  as 
aforesaid,  and  that  she  was  subject  to 
fits,  and  consulted  him  as  to  a  remedy. 

The  prisoner  expressed  a  desire  to  ex- 
amine the  prosecutrix,  with  a  view  to 
giving  the  advice  sought,  and  requested 
the  prosecutrix  and  her  mother  to  foUow 
him  to  the  Peacock  Inn,  which  was  close 
by,  for  that  purpose,  and  they  did  so. 

At  the  Peacock  Inn  the  prisoner  put 
several  questions  to  her  mother,  touching 
the  condition  of  the  prosecutrix,  and  made 
some  examination  of  her  person.  Having 
done  this,  the  prisoner,  not  believing  that 
the  advice  he  was  about  to  give  would  be 
of  any  service  to  prosecutrix,  nor  intend- 
ing, nor  with  any  view  to  perform  a  me- 
dical or  surgical  operation,  but  solely 
with  a  view  to  gratify  his  lust,  and  have 
that  carnal  sexual  knowledge  of  her  per- 
son which  he  afterwards  had,  as  after 
stated,  fraudulently,  and  knowing  that  he 
was  speaking  falsely,  told  the  mother,  in 
the  presence  and  hearing  of  the  prosecu- 
trix, that,  ''  It  was  nature's  string  wanted 
breaking,  and  asked  if  he  might  break 
it."  The  mother  replied  that  she  did  not 
know  what  he  meant  (as,  in  fact,  she 
swore  she  did  not),  but  that  she  did  not 
mind  if  it  would  do  her  daughter  any 
good.      At  that    moment  the   prosecu* 


THE  DUTIES  OF  MAGISTRATEa 


131 


trix,  in  the  prisoner's  presence,  had  a  fit, 
and  fainted  away.  When  she  came  to 
herself  again,  the  prisoner,  in  the  prose- 
cutrix's presence  and  hearing,  fraudulently 
and  falsely  repeated,  that  nature's  string 
wanted  breaking,  and  added,  if  that  didn't 
do  her  good  nothing  would,  and  he  again 
then  asked  if  he  might  break  it  P  Aigain 
the  mother  said  she  didn't  mind,  if  it 
would  do  her  daughter,  the  prosecutrix, 
any  good.  On  this  the  prisoner  said  to 
her  mother,  "  Ton  stay  here,  and  I'll  try." 
He  then  went  into  a  small  adjoining 
room,  followed  by  the  prosecutrix,  solely 
in  order,  as  he  represented,  and  as  prose- 
cutrix and  her  mother  believed,  that  he 
might  perform  the  operation  he  had  ad. 
vised,  and  which  both  prosecutrix  and 
her  mother,  on  prisoner's  representa- 
tions aforesaid,  believed  would  probably 
efiect  her  cure,  and  not  with  any  inten- 
tion, on  the  part  of  the  prosecutnx,  that 
the  prisoner  should  have  sexual  con- 
nexion. 

In  that  room  the  prisoner  put  the 
prosecutrix  on  the  floor,  and  then  and 
there  had  carnal  sexual  connexion  with 
her,  the  prosecutrix  making  but  feeble 
resistance,  believing  (as  she  swore)  that 
the  prisoner  was  merely  treating  her 
medically,  and  performing  a  surgical 
operation,  as  he  had  advised,  to  care 
her  of  her  illness  and  fits,  and  submit- 
ting to  his  treatment  solely  because  she 
so  believed,  such  belief  having  been 
wilfully  and  fraudulently  induced  by 
the  prisoner  as  aforesaid.  Unless  such 
submission,  in  law,  constitutes  consent, 
there  was  no  consent  to  the  prisoner 
having  connexion  with  the  prosecutrix. 

The  question  is  whether,  under  these 
circumstances,  the  conviction  was  war- 
ranted in  law. 

Lochwood,  for  the  prisoner. — There  is  no 
finding  in  the  case  that  the  girl  did  not 
know  the  nature  of  the  act  done  upon 
her.  In  the  absence  of  such  a  finding  it 
is  to  be  presumed  that  she  did.  This 
fact  distinguishes  this  case  from  Thn 
Queen  v.  Gdse  (1).  Then  knowing  the 
nature  of  the  act  done  she  consented  to 

(1)  1  Ben.  C.G.  680  ;  8.  c.  19  Law  J.  Hep.  M  C. 
174. 


132 


CASES  CONNECTED  WITH 


[N.S. 


The  Quern  v.  Flattery,  CCR. 

that  act,  that  is  to  say,  the  act  of  sexual 
intercoarse.  It  may  be  admitted  that 
she  gave  her  consent  in  the  belief  that  it 
was  medical  treatment,  but  if  she  con- 
sented it  is  immaterial  that  her  consent 
was  obtained  by  frand.  That  brings  this 
case  within  the  principle  of  the  case  of 
the  married  woman  who  allowed  a  man, 
who  had  got  stealthily  into  her  bed  with- 
out her  knowledge,  to  have  connection 
with  her,  in  the  belief  that  it  was  her 
husband,  where  it  was  held  that  her  con- 
sent, though  obtained  by  fraud,  prevented 
the  offence  being  a  rape — The  Queen  v. 
Barrow  (2). 

[Mellor,  J. — But  what  is  the  act  the 
girl  consented  to  ?  The  case  finds  that 
she  submits  to  the  prisoner's  treating  her 
medically,  and  performing  a  surgical 
operation,  not  to  his  having  sexual  inter- 
course, and  that  unless  such  submission 
constitutes  consent  there  was  no  consent 
to  the  prisoner  having  connection  with 
her.  HuDDLBSTON,  B.,  referred  to  The 
Queen  v.  Fletcher  (3),  and  The  Queen  v. 
BarrcUt  (4).  Denman,  J. — In  The  Queen 
V.  Case  (1)  Alderson,  B.,  speaks  of 
fraud  as  equivalent  to  force.] 

If  the  24  A  25  Vict.  c.  100.  s.  49 
applies  to  this  case  it  assipts  my  argu- 
ment that  the  offence  here  is  not  rape. 

[Field,  J. — That  section  does  not  apply. 
It  refers  to  a  procuring  by  a  third  per- 
son and  not  by  the  offender  himself.] 

TJie  Solicitor-Oeneral  (C.  Bowen  with 
him),  for  the  Crown,  were  not  heard. 

Kelli,  C.B. — This  conviction  ought  to 
be  affirmed.  We  have  paid  every  atten- 
tion to  the  able  argument  of  Mr.  Lock- 
wood,  but  when  we  look  to  the  facts  of 
the  case  we  find  that  it  was  by  means  of 
the  fraud  and  falsehood  of  the  prisoner 
that  this  girl  was  persuaded  to  allow  him 
to  touch  her  person.  When  he  and  the 
prosecutrix  went  into  the  room  it  was,  as 
the  prosecutrix  and  her  mother  believed 
(belief  imports  knowledge),  solely  in 
order  that  he    might  perform  the  opera- 

(2)  Law  Rep.  1  C.C.R.  166 ;  28  Law  J.  Rep. 
M.C.  20. 

(3)  Bell  C.C.  63  ;  s.  c.  28  Law  J.  Rep.  M.C.  85. 

(4)  43  Law  J.  Rep.  M.C.  7 ;  s.  c.  Law  Rep.  2 
C*C.R.  81. 


tion  he    had   advised,   and   which  both 
she  and  the  prosecutrix,  on  the  prisoner's 
representations,  believed  would  probably 
effect  her  cure,  and  not  with  any  inten- 
tion on  the  part  of  the  prosecutrix  that 
the  prisoner  should  have  sexual  connec- 
tion.     Down  to  that    point  there    was 
nothing  to  suggest  that  he  was  about  to 
violate  her  person.     In   that  room   the 
prisoner   has   connection   with    her,  the 
prosecutrix  making  but  feeble  resistance 
— she  thus  makes  resistance,  though  but 
feeble, — believing  that  the  prisoner  was 
merely  treating  her  medically,  and   per- 
forming a  surgical  operation,  as  he  had 
advised,  to  cure  her  of  her  illness  and 
fits,   and  submitting    to   his    treatnaent 
solely  because  she  so  believed.     It  is  also 
expressly  found  there  was  no  consent  to 
the  act   of  connection  unless   the    sub- 
mission  above  described  amounts  to  con- 
sent.    As  far  as  language  can  express  it, 
the  submission  is  stated  to  be  only  to  a 
surgical  operation.     It  is,  however,  said 
that  a  girl  of  the  a^  of  nineteen  years 
must  have  known  the  nature  of  sexual 
connection,  and  knowing  that,  submitt-ed 
under  the  impression  and  belief  that  it 
was   medical    treatment.       It  was  ably 
contended  by  Mr.   Lockwood   that  it  lay 
on    the    prosecution    to   prove  that  the 
prosecutrix  did  not  know  of  the  nature 
of  the  act,  but  I  know  of  no  principle  of 
law  which  requires  that,  nor  am  I  pre- 
pared to   hold   that  if   she    did    know, 
there  would   have    been    any    evidence 
of   consent.    She   might   have  supposed 
that    penetration   was     effected    by    an 
instrument    or     by   the     hand.       I    do 
not    refer    to   the   cases    cited.      As    to 
the  case  where  a  man  obtained  possession 
of  a  woman's  person  by  creating  a  false 
belief  that  he  was  her  husband,  nothing 
of  that  kind  existed  in  the  present  case. 
There  was  nothing  to  shew  that  this  man 
was  about  to  violate  her  person,  or  had 
commenced    to     do    it.       Under     these 
circumstance  I  am  clearly  of  opinion  that 
a  rape  was  committed. 

Mellor,  J. — I  am  of  the  same  opinion. 
The  statute  of  13  £dw.  I,  defines  rape 
as  ''if  a  man  ravish  a  married  woman, 
dame  or  damsel  where  she  neither  as- 
sented   before  nor  after."      Mr.    Lock- 
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wood  ingeniooslj  argues  that  submis- 
sioa  is  eqaiyalent  to  consent.  Where, 
however,  is  there  anything  to  shew  that 
this  woman  consented  to  carnal  connec- 
tion ?  She  made  a  feeble  resistance  which 
certainlj  does  not  prove  consents  This 
case  is  really  snmmed  np  by  the  words 
of  Wilde,  C.J.,  in  The  Queen  v.  Case  (1), 
**  She  consented  to  one  thing,  he  did  an- 
other materially  different  on  which  she 
was  prevented  by  his  frand  from  exercis- 
ing her  judgment  and  will."  In  that 
case  the  girl  acquiesced  in  being  medically 
treated  with  a  view  to  a  cure  and  thatonly. 
I  agree  with  the  learned  Chief  Baron  in 
everything  he  said  in  The  Queen  v. 
Barrow  (2),  and  I  am  shocked  to  find 
that  the  facts  of  that  case  were  held  to 
shew  consent.  I  think  that  is  a  cruel 
case,  and  I  shall  certainly  take  the 
opporfcanity  of  having  that  case  recon- 
sidered if  the  point  involved  arises 
before  me. 

Denmak,  J. — I  am  of  the  same  opinion. 
The  facts  are  found  for  us.  The  jury  be- 
lieved the  girl  and  her  mother,  and  I  can 
see  nothing  in  their  evidence  to  shew  con- 
sent or  knowledge  that  the  prisoner  in. 
tended  to  have  sexual  intercourse.  I  wish 
to  guard  myself  with  respect  to  what  has 
been  said  on  the  subject  of  the  want  of 
consent  under  13  Edw.  1.  In  mj  opinion 
there  may  be  cases  where  the  woman 
may  not  consent  and  yet  the  prisoner  may 
not  be  guilty  of  rape,  as  where  the 
woman  behaves  so  ambiguously  that  her 
behaviour  may  have  led  the  man  to  think 
that  she  was  consenting  though  in  fact 
she  was  not ;  but  that  qualification  does 
not  apply  here.  I  agree  with  the  ex- 
pressions that  have  fallen  with  respect  to 
the  case  The  Queen  v.  Barrow  (2),  and 
I  think  it  is  not  to  be  regarded  as  an 
independent  and  authoritative  exposition 
of  the  law,  but  as  a  decision  merely 
following  previous  cases.  If  the  point 
decided  in  that  case  were  to  be  again 
raised,  I  think  it  ought  to  be  reconsidered 
in  a  fuU  Court  of  Appeal. 

Field,  J. — I  am  of  the  same  opinion. 
The  true  definition  of  rape  is  to  be  found 
in  13  Edw.  1,  but  I  am  inclined  to 
agree  with  my  brother  Denman  in  the 
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qualification  he  would  ingraft  upon  it ; 
but  the  facts  here  do  not  raise  that  point. 
I  take  it  to  be  found  as  a  fact  that  she 
did  not  consent.  The  consent  must  be 
to  sexual  connection  knowing  that  it  is 
sexual  connection.  The  will  must  go 
with  the  consent,  but  it  is  found  that 
neither  the  mother  or  daaghter  had  the 
least  idea  of  it.  I  also  should  hesitate 
to  apply  The  Queen  v.  Barrow  (2),  in 
another  similar  case  to  it. 

HuBDLBSTON,  B. — The  definition  of 
rape  is  given  in  The  Queen  v.  Fletcher 
(3),  as  taken  from  the  statute  of  Edward. 
Then  the  question  is  whether  the  prose- 
cutrix consented,  but  it  is  found  that  she 
had  no  intention  that  the  prisoner  should 
have  intercourse  with  her.  This  dis- 
tinguishes the  case  from  The  Queen  v. 
Barrow  (2),  where  it  is  found  that  the 
woman  had  knowledge  of  the  intercourse 
and  permitted  it,  but  I  too  would  reserve 
a  case  to  have  the  point  in  The  Queen  v. 
Barrow  (2),  reconsidered  if  it  became 
necessary.  Here  I  think  there  was  a 
.submission  solely  to  undergo  a  medical 
operation  fraudulently  obtained  and  not 
a  consent  within  the  statute. 

Conviction  affirmed. 

Nora.— In  7%«  Queen  v.  Clarke  (Dears.  C.C.  397 ; 
8.  c.  24  Law  J.  Rep.  M.G.  25),  where  the  prisoner  had 
carnal  knowledge  of  a  marriedwoman  under  circnm- 
stances  which  induced  her  to  suppose  he  was  her 
husband,  it  was  held  that  he  could  not  be  con- 
victed of  a  rape,  and  Jeryis,  C.J.,  in  delivering 
the  judgment  of  the  Court  (Jerris,  C.J.,  Alderson, 
B.,  Coleridge,  J.,  Martin,  B.,  and  Crowder,  J.), 
said,  "  We  cannot  permit  this  question  to  be  opened 
now,  but  are  bound  by  the  decision  in  7%f  Kiftg 
Y.  JacJkson  (Russ.  &  R.  487)." 


Solicitors— The  Solicitor  to  the  Treasury,  for 
prosecution ;  C.  H.  LeemiDg,  Halifax,  for  pri- 
soner. 
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EmbezzlemeiU — Proceeds    of   Cheque — 
Bank  Manager, 

It  was  part  of  the  duties  of  the  prisoner 
as  head  manager  of  a  fire  insurance  com- 
pany  at  the  head  office  to  receive  remUtatices 
and  cheques  sent  to  the  head  offi^ce  from  tlie 
managers  of  district  branches.  These 
cheques  were  usually  drawn  on  the  local 
hank  and  made  payable  to  the  prisoner's 
order.  On  receipt  it  was  also  part  of  the 
prisoner's  duty  to  indorse  them  and  hand 
them  over  to  tlie  cashier  who  paid  them, 
into  the  company* s  bankers  and  accounted 
for  them  in  the  books.  The  prisoner  re- 
ceived two  cheques  for  the  company  from 
district  managers  of  the  amounts  respec- 
tively  of  400Z.  and  2001.  Instead  of  hand- 
ing them  over  to  the  cashier,  he  indorsed 
and  cashed  the  cheques  through  private 
friends  of  his  own,  and  later  in  the  day 
paid  the  amount^  viz.,  OOOZ.,  to  the  cashier 
to  be  put  agaAnst  his  salary  account  which 
was  overdravm  to  that  amount.  The 
cashier  did  so,  and  returned  him  I.  0.  U.'s  to 
that  a/mount.  After  some  interval  of  time 
the  fraud  was  discovered.  The  prisoner 
was  indicted  for  embezzling  the  two  sums 
of  400/.  and  2001. ;— Held,  that  the  pri- 
soner had  been  guilty  of  embezzlement 
of  the  money  notwithstanding  that  the  cash 
was  paid  to  him  by  his  friends  on  his  oum 
account. 

Case  reserved  by  the  learned  Recorder 
of  Liverpool. 

At  the  quarter  sessions  for  the  borough 
of  Liverpool  James  Edward  Gale  was 
tried  before  me  npon  an  indictment  con 
sisting  of  two  counts,  in  the  first  of 
whi6h  the  prisoner  was  charged  with 
having  on  the  19th  of  May,  1874,  when 
a  clerk  and  servant  to  the  London  and 
Lancashire  Fire  Insurance  Company, 
Limited,  embezzled  400Z.,  the  property 
of  his  said  masters,  and  in  the  second  of 
which  he  was  charged  with  having  when 
in  the  same  capacity  and  on  the  same  day 

*  Chram  Cockbnm,  C. J. ;  Lord  Coleridge,  C.J. ; 
Geasby,  B. ;  Pollock,  B. ;  and  Field,  J. 


embezzled  200Z ,  also  the  property  of  hia 
said  masters. 

The  evidence  in  support  of  the  charge, 
BO  far  as  the  same  is  material,  was  as 
follows : — 

The  said  company's  bead  office  is  in 
Liverpool.  There  are  branch  offices  at 
Manchester,  Glasgow  and  elsewhere.  The 
prisoner  was  the  head  manager  of  the 
company,  and  was  their  clerk  and  ser- 
vant. In  ordinary  course  he  opened  all 
letters  and  received  all  remittances  sent 
to  the  head  office,  and  handed  the  remit- 
tances to  the  cashier  who  kept  the  ordi- 
nary books  under  the  superintendence  of 
the  prisoner  as  manager,  and  those  books 
were  from  time  to  time  submitted  to  and 
checked  by  Mr.  Blenham,  the  company's 
accountant  at  Liverpool. 

It  frequently  happened  that  the  mana- 
gers of  the  provincial  offices  remitted 
cash  or  cheques  to  the  prisoner  as  cliief 
manager,  which  it  was  the  duty  of  the 
piisoner  to  hand  on  receipt  to  the  cashier, 
and  in  the  case  of  cheques  it  was  the  dntj 
of  the  prisoner  to  indorse  them  if  tbey 
were  payable  to  his  order,  and  they  w^ere 
then  paid  into  the  company^s  bankers  by 
the  cashier  and  accounted  for  in  the 
books. 

On  the  19th  of  May,  1874,  the  prisoner 
received  on  account  of  the  company  by 
post  from  Glasgow  a  cheque,  dated  the 
18th  of  May,  1874,  fbr  400Z.,  drawn  by 
the  manager  of  the  Glasgow  branch  apon 
the  Commercial  Bank  of  Scotland,  pay- 
able to  the  prisoner's  order.  On  the  sajne 
day  the  prisoner  also  received  on  account 
of  the  company  by  post  from  Manche8t<er 
a  cheque  for  200Z.,  dated  the  19th  of  May, 
1874,  drawn  by  the  manager  of  the 
Manchester  branch  upon  the  Manchester 
and  County  Bank,  Limited,  payable  to  the 
prisoner's  order. 

The  prisoner  did  not  hand  over  either 
of  these  cheques  to  the  cashier  or  inform 
him  or  anyone  else  of  their  receipt,  except 
that  he  acknowledged  the  receipt  of  them 
to  the  Glasgow  and  Manchester  mana^rs 
respectively. 

On  the  same  day,  the  19th  of  May,  the 
prisoner  indorsed  and  cashed  both  the 
cheques  through  private  friends  of  his 
own  who  gave  him  the  cash  and  paid  the 
cheques  into  their  own  banks.     Later  iu 
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the  day  tlie  prisoner  paid  6002.  in  bank 
notes  and  gold,  which  was  probably  the 
prodnce  of  the  cheques,  to  the  cashier  of 
the  companj,  saying  that  he  wished  it  to 
go  agamst  his  salary  which  was  then 
oyeidrawn  to  that  amount.  The  cashier 
supposing  the  money  to  be  the  prisoner's 
own,  received  it  for  him  and  handed  back 
to  the  prisoner  I.  O.  U.'s  for  the  amount 
which  he  had  received  from  the  prisoner 
in  respect  of  the  overdraft. 

Shortly  after  sending  the  cheques  the 
Glasgow  and  Manchester  managers,  ac- 
cording to  their  usual  practice,  sent  to  the 
prisoner  financial  statements  which,  among 
other  things,  contained  entries  of  the 
sending  of  these  cheques.  These  state- 
ments should  have  been  handed  to  the 
accountant  by  the  prisoner  who,  however, 
suppressed  them  both. 

The  prisoner's  salary  was  1,500Z.  a  year. 

The  fact  of  the  prisoner  having  re- 
ceived the  cheque  for  2001,  was  not  known 
to  the  company  or  the  accountant  till 
about  a  month  later.  The  prisoner  when 
questioned  said,  "He  would  put  it  all 
right,"  and  nothing  was  done  in  respect 
of  it  at  that  time.  The  remittance  of  the 
cheque  for  400/.  was  not  known  to  the 
company  or  the  accountant  till  about  four 
months  afterwards,  when  the  prisoner 
was  no  longer  in  the  company's  service. 
The  prisoner  became  bankrupt,  and  the 
company  proved  upon  his  estate  for  the 
amount  of  the  cheques.  The  prisouer 
never  accounted  for  either  the  cheques  or 
the  money. 

At  the  cloee  of  the  case  for  the  prose- 
cution, counsel  for  the  prisoner  submitted 
that  the  prisoner  could  not  be  properly 
convicted  of  embezzling  either  of  the 
sums  charged  in  the  indictment,  inasmuch 
as  the  cheques  were  sent  to  the  prisoner 
payable  to  his  order  and  required  his  in- 
donement,  and  the  prisoner  was  entitled 
to  cash  the  cheques  and  receive  the  cash 
which  was  paid  to  him  in  respect  of  them, 
and  therefore  there  was  no  embezzlement 
by  him  of  the  said  sums  or  either  of 
them.  It  was  also  submitted  that  there 
was  no  embezzlement  because  the  identi- 
cal money  received  for  the  cheques  was 
paid  to  the  cashier,  although  it  was  so 
paid  as  the  prisoner's  own  money  and  in 
discharge  of  so  much  of  his  own  overdraft. 


I  ruled  that  there  was  evidence  of  em- 
bezzlement, but  consented  to  reserve  the 
questions  for  the  consideration  of  the 
Court  for  Grown  Cases  Eeserved. 

The  jury  convicted  the  prisoner.  I  did 
not  sentence  him,  but  remanded  him 
until  the  decision  of  the  Court  to  the 
borough  gaol  at  Liverpool. 

The  question  for  the  Court  is,  whether 
there  was  evidence  of  embezzlement 
which  I  was  justified  in  leaving  to  the 
jury. 

Torr  (Ken/nedy  with  him)  for  the  pri- 
soner, argued  that  there  was  no  em^ 
bezzlement  of  the  money,  though  it  might 
be  admitted  there  was  of  the  cheque,  and 
that  the  money  was  not  paid  to  the  pri- 
soner for  or  on  account  of  his  masters, 
nor  was  it  received  by  him  on  their  ac- 
count, and  .  referred  to  The  Queen  v. 
Wilson  (1),  The  Queen  v.  Beaumont  (2), 
The  Queen  v.  Harris  (3),  The  Queen  v. 
Thorpe  (4),  The  Que&n  v.  Oullum  (5),  The 
Queen  v.  Masters  (6). 

[LoBD  CoLEBiDQE  referred  to  The  Queen 
V.  Kema  (7).] 

CocEBUBN,  C.J.— The  prisoner  might, 
upon  the  feasts,  have  been  convicted  of 
embezzling  the  cheques,  but  the  convic- 
tion is  for  embezzling  the  money,  the 
proceeds  of  the  cheques.  The  difficulty 
raised  is,  that  the  money  was  obtained 
not  by  cashing  them  at  the  banks  upon 
which  the  cheques  were  drawn,  but  from 
intermediate  persons  who  cashed  them 
for  the  prisoner  and  for  his  convenience, 
and  that  the  money  so  obtained  could 
not  be  said  to  be  paid  to  him  on  account 
of  his  masters.  But  the  real  question  is, 
whether  the  money  was  received  by  him 
for  and  on  account  of  his  masters.  It 
must  be  admitted  that  if  the  prisoner  had 

(1)  9  Car.  &  P.  27. 

(2)  23  Law  J.  Bep.  M.C.  64. 
(8)  6  Oox  C.C.  363. 

(4)  27  Law  J.  Bep.  M.O.  264. 

(5)  42  Law  J.  Rep.M.C.  62  ;  8.  c.  Law  Rep.  2 
C.C.R.  28, 

(6)  2  Car.  &  E.  930 ;  8.  c  18  Law  J.  Rep. 
M.C.  2. 

(7)  37  Law  J.  Rep.  M.C.  43. 
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gone  to  the  bank  on  which  the  cheque 
was  drawn  and  got  it  cashed,  and  con- 
verted the  money  to  his  own  ase,  it  would 
have  been  embezzlement.  If  the  money 
were  received  to  the  use  of  his  master,  then 
what  difference  can  it  make  that  he  gets 
a  friend  to  cash  it  for  him  instead  ?  It 
really  amounts  to  this — that  instead  of 
going  to  the  bank  himself  to  get  it  cashed, 
he  gets  a  friend  to  do  it  for  him,  but  re- 
ceives the  money  from  the  friend  in  anti- 
cipation of  its  being  cashed.  As  soon  as 
the  prisoner  got  the  money,  it  was  his 
duty  to  hand  it  over  to  his  masters. 

OonvicHan  affirmed. 


Solicitor — T.    W.  Ponton,    Liverpool,    for  pri- 
soner. 
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Evidence  —  Befreshing  Memory — Tme 
Book — Gompcmy  Lvmited, 

Entries  made  in  a  time  hook  of  a  colliery 
company  by  the  timekeeper  manf  be  referred 
iohyihe  pay  clerk  to  refresh  his  memory ,  if 
the  poAf  clerk  has  seen  the  entries  at  the 
time  of  the  timekeeper  calling  them  otU  at 
pay  tims^  in  order  to  prove  thai  the  pay 
clerk  paid  those  sums  ai  the  pay  Hms, 

In  order  to  satisfy  the  allegation  in  an  in^ 
dictment  laying  the  pi'opei'ty  in  a  company 
limited,  it  is  not  necessary  to  prove  the  in- 
corporation of  the  company  by  the  certift- 
cote  of  incorporation,  but  it  is  sufficient  to 
shew  thai  the  company  a/^ed  and  carried 
on  huainess  infa/d  as  stich  company. 

Case  reserved  by  the  Chairman  of 
Kirkdale  Quarter  Sessions. 

The  prisoner,  Edward  Langton,  was 
tried  before  me  at  the  adjourned  Quarter 

*  Cvram  Cockbnm,  C.J. ;  Lord  Coleridge,  C.J. ; 
aeasby,  B. ;  Pollock,  B. ;  and  Field,  J. 


Sessions  of  the  Peace,  held  at  Eidcdale, 
in  the  county  of  Lancaster,  on  the  llth 
day  of  July  last  past,  upon  an  indictment 
charging  him,  in  the  first  and  second 
counts,  with  obtaining  by  false  pretences 
from  Thomas  Chitson  certain  money  of 
the  Tawd  Vale  Colliery  Company,  Li- 
mited, with  intent  to  defraud,  and  in 
the  third  count,  with  obtaining  by  false 
pretences  from  Samuel  Higginbottom 
certain  other  money  of  the  said  company 
with  intent  to  defraud. 

The  prisoner  was  in  the  service  of  the 
said  company  as  one  of  their  timekeepers. 
It  was  his  duty  to  give  in  to  another 
clerk,  fortnightly,  a  list  of  the  number  of 
the  days  on  which  the  workmen  in  the 
employ  of  the  company  had  worked 
during  the  preceding  fortnight.  It  was 
the  duty  of  the  clerk  to  enter  m  the 
time  book  these  numbers,  and  the 
amount  of  the  wages  due  to  each  work- 
man according  to  the  number  of  days 
worked,  and  m)m  this  time  book,  at  the 
time  of  paying  the  workmen's  wages,  it 
was  the  prisoner's  duty  to  read  out 
aloud  the  number  of  the  days  each  man 
had  worked,  and  the  wages  were  then 
paid  to  the  workmen  by  the  pay  clerk 
accordingly.  Robert  Aspinwall,  a  work- 
man in  the  employ  of  the  company, 
kept  a  provision  shop  on  his  own  ac- 
count, at  which  the  prisoner  dealt,  and 
at  the  time  when  the  prisoner  made  the 
false  pretences  charged  in  the  indictment, 
he  was  indebted  to  the  said  Robert  As- 
pinwall.  The  14th  of  April  last  past  was 
the  day  on  which  the  wages  earned  during 
the  fortnight  preceding  the  llth  of  April 
became  payable.  During  that  fortnight 
Aspinwall  had  worked  twelve  days,  and 
no  more,  and  there  was  due  to  him  in 
respect  of  his  said  work  the  sum  of 
21,  lis,,  and  no  more,  his  wages,  namely, 
4«.  Sd.  a  day.  At  some  time  between 
the  said  llth  and  14th  of  April  the 
prisoner  asked  Aspinwall  how  many  days 
he  had  worked  during  that  fortnight. 
Aspinwall  told  him,  as  the  fact  was,  that 
he  had  worked  twelve  days.  The  pri- 
soner then  asked  AispinwiJl  how  much 
money  he,  the  prisoner,  owed  Aspinwall 
in  respect  of  provisions  bought  of  him 
by  the  prisoner,  and  on  Aspinwall  telling 
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him  the  amount,  the  prisoner  said,  "  I 
will  put  it  down  to  yonr  time."  There 
was  no  eyidence  of  the  time  list  handed 
in  by  the  prisoner  in  respect  of  that 
fortrnght,  bot  the  time  book  was  made 
np,  apparently,  according  to  the  same 
course,  and  in  the  time  book  the  number 
of  fifteen  days  and  a  half  day  was  entered 
as  the  time  which  Aspinwall  had  worked 
daring  that  fortnight,  and  the  sum  of 
3/.  5«.  lOd.y  being  at  the  rate  of  4«.  Sd, 
per  day  for  fifteen  days  and  a  half  day, 
was  entered  as  the  amount  of  the  wages 
doe  to  him.  These  entries  the  prisoner 
read  out  aloud  at  the  pay  time  on  the 
said  14th  of  April,  and  the  pay  clerk,  the 
said  Thomas  Ghitson,  then  handed  to 
Aspinwall,  in  the  presence  of  the  prisoner, 
the  sum  of  3Z.  5«.  lOd.  accordingly. 

The  12th  day  of  the  following  month  of 
May  was  the  day  on  which  the  wages 
earned  daring  the  fortnight  preceding  the 
9th  of  May  became  payable.  During  that 
fortnight  Aspinwall  had  worked  twelve 
days  and  no  more,  and  there  was  due  to  him 
in  respect  of  such  work,  at  the  same  rate  of 
4«.  3d.  a  day,  the  sum  of  21,  lis.  and  no 
more.  On  the  said  9th  of  May  the  pri- 
soner asked  Aspinwall  what  time  he  had 
worked  daring  that  fortnight,  and  how 
much  he,  the  prisoner,  owed  Aspinwall. 
Aspinwall  then  told  the  prisoner,  as  the 
facts  were,  that  he,  Aspinwall,  had  worked 
twelve  days,  and  that  the  prisoner  owed 
Aspinwall  the  sum  of  18«.  6(2.,  which  he 
had  paid  for  the  prisoner  at  his  reqnest. 
The  prisoner  then  said  that  he  would 
pat  the  said  sam  of  IBs,  6d.  to  Aspinwall's 
time.  At  the  pay  time  on  the  said  12th 
of  May  the  namber  of  days'  work  entered 
in  the  time  book  to  the  credit  of  Aspinwall 
was  sixteen  days  and  a  half  day,  and  the 
sum  of  32.  lOs.  Id.  was  entered  as  the 
amount  due  to  him  in  respect  of  such 
work.  These  entries  the  prisoner  read 
out  aloud  at  the  said  pay  time,  and  the 
said  pay  clerk  then  handed  to  Aspinwall 
the  sum  of  SL  lOs,  Id.  accordingly. 

The  9th  day  of  the  following  month  of 
June  was  the  day  on  which  the  wages 
earned  during  the  fortnight  preceding  the 
6th  of  June  became  payable.  During  that 
fortnight  Aspinwall  had  worked  twelve 
days  and  no  more,  and  there  was  due  to 
him  in  respect  of  such  work,  at  the  s^me 
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rate  of  4*.  Bd.  a  day,  the  sum  of  21.  11^. 
and  no  more.  On  the  said  6th  of  June 
the  prisoner  asked  Aspinwall  what  time  he 
had  worked  during  that  fortnight,  and 
what  the  prisoner  owed  Aspinwall  for 
provisions.  Aspinwall  then  told  the 
prisoner,  as  the  facts  were,  that  he, 
Aspinwall,  had  worked  twelve  days,  and 
the  amount  which  the  prisoner  owed 
Aspinwall  for  provisions,  upon  which  the 
prisoner  said  to  Aspinwall  that  he,  the 
prisoner,  would  put  down  to  Aspinwall's 
time  the  amount  so  owing  by  the  prisoner 
to  Aspinwall. 

On  the  6th  and  9th  days  of  June, 
Samuel  Higginbottom,  the  secretary  of 
the  said  company,  was  acting  as  and  for 
the  pay  clerk,  and  made  up  the  time 
book  for  the  wages  which  became  payable 
on  the  said  9th  of  June.  And  to  him 
the  prisoner  gave  in  the  number  of  four- 
teen days  and  three  quarters  of  a  day 
as  the  time  which  Aspinwall  had  worked 
during  the  said  fortnight.  The  time 
book  was  then  made  up  by  Higginbottom, 
according  to  the  usual  practice,  and  on 
the  said  9th  of  June  the  prisoner  at  the 
pay  time  read  out  from  the  said  time  book 
fourteen  days  and  three-quarters  of  a  day 
as  Aspinwall's  time,  and  SI.  28.  Sd.  as  the 
sum  owing  to  Aspinwall  in  respect  of 
such  work. 

As  to  all  the  charges  against  the  pri- 
soner, Aspinwall  proved  the  sums  of 
money  he  had  received  on  the  said  pay 
days,  and  the  number  of  the  days  for 
which  he  had  been  so  paid  wages,  but  in 
respect  of  the  charge  mentioned  in  the  first 
and  second  counts,  Thomas  Ghitson,  the 
pay  clerk,  was  called  as  a  witness  before 
Aspinwall  gave  his  evidence.  The  pri- 
soner's counsel  objected  to  Ghitson  being 
allowed  to  refer  to  the  time  book,  to  enable 
him  to  say  for  how  many  days'  work  and 
what  amounts  of  money  he  had  paid  As- 
pinwall on  the  said  l^th  day  of  April  and 
12th  day  of  May.  The  counsel  con- 
tended that  as  Glutson  had  not  made  the 
entries  in  the  time  book  he  ought  not  to 
be  allowed  to  refer  to  it  to  refresh  his 
memory,  but  as  Ghitson  proved  that  he 
had  seen  those  entries  whilst  the  prisoner 
was  reading  out  aloud  at  the  pay  time, 
and  that  though  at  the  time  of  the  trial 
he  did  not  remember  the  particulars  of* 
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the  entries  withont  referring  to  the 
book,  yet  he  knew  that  at  the  pay  time 
the  prisoner  read  the  entries  correctly, 
and  that  he,  Chitson,  had  paid  the  sums 
which  were  mentioned  in  those  entries. 
I  allowed  his  evidence  to  go  to  the  jury, 
reserving  the  point  for  the  opinion  of  this 
Court. 

As  to  all  the  connts  the  prisoner's 
counsel  contended  that  it  was  necessary 
in  support  of  the  indictment  to  prove 
that  the  Tawd  Vale  Colliery  Company, 
Limited,  was  an  incorporated  company, 
that  this  could  not  be  proved  by  parol 
evidence  only,  and  that  as  there  was 
only  the  parol  evidence  of  witnesses, 
who  swore  that  the  company  was  incor- 
porated, I  ought  to  direct  an  acquittal  of 
the  prisoner. 

To  this  the  counsel  for  the  prosecution 
replied  that  as  by  virtue  of  section  88  of 
the  statute  24  &  25  Vict.  c.  96,  the 
indictment  would  be  sufficient  without 
alleging  any  ownership  of  the  money,  and 
as  the  references  to  the  company  might 
have  been  omitted  without  vitiating  the 
indictment,  the  allegations  as  to  the  com- 
pany might  therefore  be  rejected  as  sur- 
plusage. I  declined  to  direct  an  acquittal, 
and  left  the  evidence  to  the  jury  accord- 
ingly, but  I  reserved  a  case  on  this  point 
also  for  the  opinion  of  this  Court. 

The  jury  found  the  prisoner  guilty. 

The  Court  sentenced  him  to  twelve 
months'  imprisonment  with  hard  labour, 
subject  to  the  opinion  of  this  Court  as 
to  whether  I  was  right  in  over-ruling  the 
objections  raised  on  behalf  of  the  prisoner 
by  his  counsel. 

No  counsel  appeared. 

COCKBUBN,  C.J. — As  to  the  first  point 
whether,  under  the  circumstances,  the 
time  book  could  be  looked  at  by 
the  pay  clerk  to  refresh  his  memory 
it  appears  to  me  that  it  could.  It 
would  be  very  dangerous  to  allow  such 
a  course  where  the  entry  has  only  been 
seen  by  the  witness  in  the  absence  of  the 
prisoner,  but  in  this  case  the  witness  had 
actually  seen  the  entry  at  the  time  it  was 
read  out  aloud  by  the  prisoner,  and  knew 
that  the  prisoner  had  read  it  correctly, 
and  that  he  had  paid  the  wa  cres  according 
to  the  entry.     The  witness  was  therefore 


properly  allowed  to  refresh  his  memory 
from  the  time  book. 

As  to  the  second  point  it  was  not  neces- 
sary to  prove  strictly  that  the  company 
was  a  limited  company,  under  the  Joint 
Stock  Companies  Act,  bat  evidence  that 
the  company  had  carried  on  business  as 
such  was  sufficient. 

Lord  Coleridge,  C.J.,  Cleasbt,  B., 
Pollock,  B.,  and  Field,  J.,  concurred. 

Conviction  affirmed. 


1876. 
May  2,  3. 


[IN  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  Queen's  Bench  Division,^ 

THE  VESTRY  OF   THE  HAMLET 
OF    HILE-END     OLD     TOWN 

(respondents)  i;.the  quar- 

DLiNS  OF  THE  WHITECHAPEL 

UNION  (appellants). 

Metropolis  Local  Management  Acts — 
Paving  Part  of  new  Street — Apportionment 
of  Expenses— IS  8f  19  Vict,  c.  120.  s.  105 
—25  8f  26  Vict.  c.  102.  ss.  11  ^  112. 

Where  a  vestry  resolve  under  the  Jlfe- 
tropolis  Local  Management  Acts  to  pave  a 
new  street  on  one  side  only^  the  cost  of 
such  paving  must  he  apportioned  among 
the  ovmers  of  the  land  and  houses  adjoin^ 
ing  the  street  on  both  sides.  The  vestry  has 
no  power  to  throw  the  whole  expense  on  the 
owTiers  of  land  adjoining  the  side  so  paved. 
— Judgment  of  the  Oourt  below  affirmed. 

This  was  an  appeal  from  the  decision 
of  the  Queen^s  Bench  Division,  reported 
45  Law  J.  Rep.  M.C.  75. 

The  facts  on  which  the  construction  of 
the  Acts  arose  are  set  out  in  the  pleading 
in  the  report  of  the  case  in  the  Court 
below. 

Philbrick  (Bazalgette  with  him),  for 
the  plaintiffs. 

Finlay,  for  the  defendants,  was  not 
called  on  to  argue. 

Jessel,  M.B. — By  the  interpretation 
clause  the  word  street  is  made  applicable 
to  any  part  of  a  street,  which  meets  the 
case  of  the  vestry  paving  only  a  part  of  tlie 
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length  of  a  street.  Then  bj  section  105 
of  18  &  19  Vict.  c.  120,  the  vestry  has 
power  to  pave  either  the  whole  breadth 
or  part  oidj  of  such  breadth,  and  the 
same  section  which  provides  for  paving 
&  part  of  the  breadth  provides  for  the 
expenses  in  these  terms:  "And  the 
owner  of  the  houses  forming  such  street 
sballon  demand  pay  to  the  vestry  the 
unoont,"  &C.  The  question  then  is  a 
very  simple  one.  If  the  vestry  direct  the 
paving  of  the  whole  or  a  part  of  a 
street  (taking  the  word  part  in  the 
ordinaiT  sense,  i.e.  a  part  cut  off  trans- 
versely), and  do  not  choose  to  pave  the 
whole  of  the  breadth  of  that  street  or 
part  of  the  street,  are  they  bound  to 
charge  the  expense  to  the  owners  on  both 
sides  or  only  on  the  side  paved  P  What 
does  the  Act  say  ?  "  The  houses  forming 
floch  street."  Then  the  later  Act  adds 
**the  lands"  to  the  provision  as  to 
hoofles  because  there  may  be  lands  on 
which  the  houses  are  not  yet  built. 
What  then  are  the  houses  forming  a 
street)  but  the  houses  on  both  sides? 
It  is  said  that  the  land  and  houses 
abutting  on  the  street  are,  by  virtue 
of  the  interpretation  clause,  to  be  the 
hoQfles  and  lands  abutting  on  the  part 
of  the  street  paved,  taking  "part"  in 
the  sense  of  a  part  cut  off  longitudinally. 
But  I  do  not  think  that  is  the  true  con- 
struction of  the  word.  If  the  interpre- 
tation clause  intended  to  extend  the  term 
street  to  a  part  of  the  street  in  that 
sense,  and  not  as  I  take  it  to  a  portion  of 
the  length  of  the  street,  there  would  be  no 
necessity  for  the  introduction  into  the 
105th  section  of  the  very  precise  language 
M  to  «  a  part  of  the  breadth."  The  judg- 
ment of  the  Court  below  appears  to  me 
to  be  correct,  and  I  think  it  should  be 
affirmed. 

KsLLT,  G.B.,  Mellish,  L.J.,  and  Den- 
^^^i  J.,  concurred. 

Judgment  affirmed. 


So&dtow— Millnor  Jntsnin,  for  plaintiffs ;  Turner 
&  Son,  for  dofendanta. 
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1877.      1      STRINGER   (responde^ii)   v. 
Jan.  16.  J  SYKES  (appella^it). 

Highway — Locomotive  Traction  Engine 
— Construction  of  Wheels — "  Shoes  or  other 
Bearing  Surf  ace'' —Width  of— 24:  Sf  25 
Vict,  c,  70.  8.  3. 

The  24  8f  25  Vict,  c,  70  {an  Act  fw 
regulating  the  use  of  locomotives  on  roads) ^ 
by  section  3  provides  that  the  "  wheels  of 
every  locomotive  shall  he  cylindrical  and 
smooth  soled,  or  used  with  shoes  or  other 
hearitig  surface  of  a  width  of  not  less  than 
nine  inches  "  ; — 

Held,  per  Kelly,  C.B.,  and  Cleasby, 
B.  (duhita7ite)j  that  the  part  of  the  wheels 
which  is  in  contact  with  the  ground  must 
always  have  an  uninterrupted  pressing  sur- 
face of  nine  inches  from  side  to  side  of  the 
wJieel;  and  that  therefore, — where  a  loco- 
motive  wheel  had,  upon  its  tyre  which  was 
eighteen  inches  broad,  shoes  only  four-and-a 
half  inches  wide,  although  in  length  extend- 
ing from  edge  to  edge  of  the  tyre,  and  placed 
diagonally  at  distances  of  three  inches  apart 
so  that  in  some  positions  of  the  wheel  the 
bearing  surface  pressing  on  the  ground 
would,  indeed,  be  more  than  nine  inches, 
but  would  be  broken  by  an  interstice 
between  two  bars  which  together  made  up 
the  requisite  superficial  area  of  bearing 
surface, — the  locomotive  was  fiot  constructed 
in  compliance  with  the  Act, 

Case  stated  by  Justices  of  the  West 
Biding  of  Yorkshire,  on  appeal  from  a 
conviction  by  them  of  the  appellant  for 
using  upon  the  highway  a  locomotive 
engine,  the  wheels  of  which  were  not 
constructed  in  conformity  with  the  24 
&  25  Vict.  c.  70,  "An  Act  for  regulating 
the  use  of  locomotives  on  turnpikes  and 
other  roads,"  <&;c. 

Section  3  enacts  that  "  every  loco- 
motive drawing  any  waggon  or  carriage, 
shall  have  the  tires  of  the  wheels  thereof 
not  less  than  nine  inches  in  width  ;  and 
the  wheels  of  every  locomotive  shall  be 
cylindrical  and  smooth  soled,  or  used 
with  shoes  or  other  bearing  surface  of  a 
width  not  less  than  nine  inches,  and  the 
owner  . . .  of  any  locomotive  used  contrary 
to  the  foregoing  provisions  shall,  for  any 
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sacli  offence,  on  summary  conviction, 
forfeit  any  sum  not  exceeding  5Z,** 

An  information  having  been  laid 
against  the  appellant  for  an  infringement 
of  the  above  provision,  he  was  summoned 
and  appeared  before  the  justices.  At  the 
hearing  of  the  charge  it  appeared  that 
he  was  the  owner  of  a  locomotive,  which 
had  been  used  to  draw  a  waggon  upon 
the  highway.  The  front  wheels  of  this 
locomotive  were  cylindrical  and  smooth 
soled  in  accordance  with  the  Act.  The 
hind  wheels  had  each  a  tyre,  the  surface 
of  which,  measured  in  aline  parallel  to  the 
axle,  was  eighteen  inches  broad.  Across 
this  surface  bars  of  iron  or  "  shoes  '*  were 
placed.  These  bars  were  four  and  a  half 
inches  wide,  three  quarters  of  an  inch 
thick,  and  of  sufficient  length  to  stretch 
from  one  edge  to  the  other  of  the  tyre. 
They  were  laid, — not  parallel  to  the  axle 
and  to  the  tyre  of  the  wheel,  but — dia- 
gonally, at  distances  of  three  inches  apart 
from  each  other.  The  effect  of  this  dia- 
gonal arrangement  was  that  each  wheel 
had  a  "  bearing  surface**  of  more  than  nine 
inches,  namely,  ten  and  a  quarter  inches 
in  the  whole ;  but  such  surface  would,  at 
certain  parts  of  tbe  revolution  of  the 
wheel,  be  composed  of  two  bars,  both 
being  on  the  ground  simultaneously,  and 
when  this  was  the  case,  the  surface  would 
not  be  a  continuous  "  bearing  surface  **  of 
nine  inches,  inasmuch  as  it  would  be  in- 
terrupted by  the  three  inches  space  be- 
tween the  two  bars. 

The  justices  thought  that  the  bearing 
surface  must  be  continuous,  and  that  the 
locomotive  was  not  in  conformity  with 
the  statute,  and  they  accordingly  con- 
victed and  fined  the  owner. 

Forbes,  for  the  appellant. — The  convic- 
tion should  be  quashed.  This  wheel  has 
"shoes  or  other  bearing  surface  of  a 
widtii  of  nine  inches.**  The  Act  does 
not  say  that  the  shoes  themselves  must 
be  nine  inches  wide.  They  would  be  use- 
less, and  would  practically  form  a  smooth 
soled  wheel  if  they  were  so.  The  "  bear- 
ing surface  '*  only  is  to  be  nine  inches 
wide.  Here  there  was  a  bearing  surface 
ten  and  a  quarter  inches,  amply  satisfying 
the  terms  of  the  statute,  which  does  not 
require  that  the  area  of  bearing  surface 


should  be  always  uninterrupted.  No 
such  word  as'  "  continuous  '*  is  found  in 
the  section. 

Cave  and  Tennant,  for  the  respondent. 
— The  "  width  '*  prescribed  is  to  be  across 
the  shoej  and  not  across  the  wheel.  If 
"  shoes  **  are  used,  they  must  be  nine 
inches  wide ;  if  other  "  bearing  surface,'* 
it  must  be  so  likewise.  These  shoes  are 
but  four  and  a  half  inches,  and  there- 
fore the  Act  is  violated.  The  object  of 
the  Legislature  was  to  prevent  damage 
to  the  highway.  But  this  diagonal  ar- 
rangement,  whereby  interstices  are  caused 
in  the  bearing  surface,  would  be  very  de- 
trimental to  the  road.  If  such  interstices 
were  lawful,  they  might  be  mnltipHed 
until  the  "bearing  surface**  was  com- 
posed merely  of  numerous  facets,  and  yet 
these  in  the  aggregate  make  up  a  bar- 
ing surface  of  nine  inches.  The  design 
of  the  construction  is,  no  doubt,  to  give 
the  wheels  a  grip  of  the  road  for  traction 
purposes.  They  might,  by  much  divi- 
sion, be  almost  as  injurious  as  a  cog- 
wheel. 

Forbes,  in  reply.  —  "  Width  **  means 
across  the  wheel,  as  the  use  of  that  word 
throughout  the  section  shews.  The  con- 
tention for  the  respondents  amonnts  to 
saying  that  the  shoes  if  used  must  be 
square.  But  by  allowing  shoes,  the  Le- 
gislature intended  practicable  shoes. 
Whichever  way  they  were  arranged  on 
the  tyre,  some  intervals  must  be  between 
them,  and  those  intervals  be  alternately 
on  the  ground. 

Kelly,  C.B. — The  conviction  must  be 
affirmed.  Although  the  words  of  the 
Act  do  not  at  first  seem  ambiguous,  they 
are  so  in  application  here.  Section  3 
says  that  "  no  locomotive  shall  exceed 
seven  feet  in  width,**— that  means,  no 
doubt,  the  width  including  the  wheels  .  .  . 
"  and  the  wheels  of  every  locomotive  shall 
be  cylindrical  and  smooth  soled,*' — which 
secures  equal  pressure  from  one  edge  of 
the  wheel  to  the  other — "  or  used  with 
shoes  or  other  bearing  surface  of  a  width 
of  not  less  than  nine  inches.*'  I  think 
the  meaning  of  that  is,  that  whatever 
may  be  the  portion  of  wheel  pressing  on 
the  earth  there  must  be  one  uniform  and 
uninterrupted  pressure  from  side  to  side 
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of  the  wheel  of  nine  inclies.  Whether 
this  intermption  between  one  shoe  and 
the  other  h&&  Teally  any  different  effect 
on  the  earth  I  do  not  undertake  to  say, 
more  than  that,  if  there  is  a  pressure 
OTcr  three  or  f  oar  different  portions  al- 
together amounting  to  nine  inches,  it  by 
no  means  follows  that  the  effect  is  the 
flame  as  that  of  one  nnintermpted  pres- 
sare.  In  my  opinion  the  object  of  the 
proyision  was  that  the  width  of  these 
soles — and  by  "  width  "  I  understand 
exierUfrom  side  to  side  of  them,  and  not 
what  we  should  ordinarily  call  '*  width  " 
or  the  length  from  one  end  to  the  other — 
vhateyer  the  required  width  may  be,  it 
cannot  be  made  out  by  separate  por- 
tions of  pressure-bearing  surface,  but  the 
bearing  surface  must  be  uninterrupted 
from  one  side  to  the  other  of  the  wheel. 
If  diyiaions  were  to  be  allowed  in  many 
parts,  no  one  could  say  what  the  injury 
done  to  the  road  might  be. 

Cleasbt,  B. — If  I  were  prepared  to 
differ  from  the  Lord  Chief  Baron  I  should 
haye  giyen  my  reasons  at  length,  but  I 
cannot  properly  give  my  grounds  for  a 
conclnsion  which  I  do  not  make  the 
foundation  of  a  judgment.  Certainly  in 
the  course  of  the  argument  I  have  felt 
disposed  to  consider  the  appellant  as  in 
the  right ;  and  now,  if  I  were  sitting  by 
myself,  without  the  assistance  of  my  Lord, 
I  might  think  that — as  there  is  no  exact 
description  in  the  Act  of  Parliament  of 
the  manner  in  which  the  bearing  surface 
of  nine  inches  is  to  be  produced,  and  the 
mode  adopted  does  produce  a  bearing 
surface  of  nine  inches  in  width  across  the 
wheel,  and  as  I  can  see  no  reason  why 
the  particular  mode  is  adopted  except 
that  it  is  a  conyenient  one — there  was  here 
no  infringement  of  the  Act  of  Parliament. 

Judgment  for  the  respondent 


SoUeitom— IHtman  &  Laoe,  for  appellant;  6. 
Badham,  agent  for  J.  &  J.  £.  Marsden,  Wake- 
fifiU,  for  respondent. 
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DENNT  (appellant)  v. 
THWAITES  (respondent).* 


Highway  Act  ($  &  6  Will.  4.  c.  56), 
s,  69 — Malicious  Injury  to  Property  Act^ 
1861  (24  ^  25  Vict.  c.  97),  s.  h^-^Nui^ 
sance  to  Highway — Removal  by  Surveyor. 

By  the  side  of  the  highway  and  under  the 
entrance  road  to  T,^s  premises  a  drain  ran. 
T.  svhstitutedfor  the  drain  a  culvert^  aiid  by 
so  doing  raised  the  entrance  road  and  the 
part  of  the  highway  adjoining  it.  The 
surveyor  of  tJie  highways  served  T.  with  a 
notice  to  reinstate  the  highway  at  its  former 
levels  alleging  that  it  caused  a  nuisance  to 
the  highway.  On  T.^s  failing  to  reinstate^ 
the  surveyor  himself  removed  the  pipes,  ^c, 
and  in  doing  so  broke  one  of  them : — Held, 
that  an  infoiiuation  against  the  surveyor 
under  the  h2nd  section  for  malicious  injury 
to  property  must  be  dismissed. 

White  V.  Feast  (41  Law  J.  Rep.  M.C. 
81)  distinguished. 

This  was  a  case  stated  under  20  &  21 
Vict.  c.  43,  for  the  opinion  of  this  Court. 

At  a  petty  session  holdcn  at  Mundford 
on  the  4th  of  January,  1876,  an  informa- 
tion and  complaint  was  preferred  hy  the 
respondent,  the  Rev.  William  Thwaites, 
against  the  appellant,  who  was  the  sur- 
veyor of  the  highways  for  the  parish, 
charging  under  section  52  of  24  &  25 
Vict.  c.  97,  "  for  that  he,  with  one 
R.  Jarred,  on  the  29th  of  Deoemher, 
1875,  at  the  parish  of  Northwold,  did  aid 
and  ahet  Thomas  Jackson,  Edward  Jack- 
son, T.  BeU  and  W.  Ellinor,  in  wilfully 
committing  damage,  injury  and  spoil  to 
and  upon  certain  real  property  of  a  pri- 
vate nature,  being  the  property  of  the 
said  William  Thwaites,  to  wit  certain 
draining  pipes  and  a  pathway,  by  re- 
moving the  pipes,  breaking  one  of  them, 
and  digging  up  the  pathway  where  the 
said  pipes  were  laid,  thereby  doing 
damage  and  injury  to  an  amount  not 
exceeding  51. 

At  the  hearing  the  following  facts 
appeared  from  the  evidence  given  on  be- 

*  Coram  Mellor,  J. ;  Cleaaby,  B. ;  and  Grove,  J. 
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half  of  the  respondent  in  support  of  the 
complaint : — 

Before  the  year  1874  a  gateway  led 
from  a  highway  to  certain  allotments 
situate  at  Whittington,  an  outlying  dis- 
trict within  the  parish  of  Northwold.  By 
the  roadside  was  a  drain,  and  under  the 
gateway  was  a  four-inch  wooden  pipe. 
About  1872,  the  gateway  was  made  wider, 
and  then  the  respondent  gave  two  pieces 
of  four-inch  iron  pipe  to  put  in  at  each 
end  of  the  wooden  pipe.  In  1874  a 
church  and  a  vicarage  were  built  upon 
the  allotments,  and  the  gateway  then 
formed  the  entrance  to  the  vicarage. 
About  that  time,  under  the  direction  of 
the  architect  of  the  works,  the  wooden 
pipe  and  four-inch  iron  pipes  were  re- 
moved, and  instead  of  them  some  new 
six-inch  pipes  were  laid  down ;  a  grating 
was  put  in  flush  with  the  gutter  or  drain 
at  one  end  of  the  new  pipes,  and  some 
brickwork  was  built  at  the  other  end. 
The  respondent  was  the  vicar.  The  ap- 
pellant and  0.  Jarred  sent  to  the  respond- 
ent the  following  notice,  dated  the  23rd 
of  November,  1875  : — 

"  We,  the  highway  surveyors  for  the 
parish  of  Northwold,  request  the  road  at 
the  vicarage  to  be  reinstated  to  its 
former  level,  and  the  water  course  by  its 
side  and  in  front  of  the  said  entrance  be 
laid  open  as  before,  within  ten  days  from 
this  date;  on  your  failing  to  do  so,  we 
shall  send  our  own  men  to  do  it,  and 
charge  you  with  the  expense.'* 

The  respondent  did  not  comply  with 
this  notice.  Upon  the  29th  of  December 
the  appellant,  Jarred,  and  four  men,  took 
up  the  pipes,  brickwork  and  grating ;  in 
so  doing  one  of  the  pipes  was  broken. 

For  the  appellant,  witnesses  were 
called  to  shew  that  the  new  pipes  and 
the  grating,  with  the  earth  covering  them, 
formed  an  obstruction  dangerous  to  the 
public  using  the  highway,  and  that  he 
hona  fide  believed  he  had  a  right  to  re- 
move it. 

It  was  agreed  by  both  parties  that 
there  were  not  fifteen  feet  from  more 
than  one  part  of  the  brickwork,  grating, 
drain  or  tunnel  to  the  centre  of  the  high- 
way. 

The  justices  found  that  parts   of  the 


brickwork,  grating  and  pipes  under  the 
gateway  leading  from  the  public  road  to 
the  respondent's  residence,  not  being  in 
some  places  fifteen  feet  from  the  centre 
of  the  road,  were  encroachments  upon 
the  highway,  and  as  such  were  obstruc- 
tions and  dangerous  to  the  free  passage 
thereof;  that  the  appellant  unlawfully 
and  wilfully  caused  the  digging  up, 
breakage  and  removal  of  the  brickwork, 
grating  and  pipes  ;  that  their  jurisdiction 
was  not  ousted  by  the  mere  hwui  fide 
belief  of  the  appellant  that  he  had  a  right 
to  do  the  act  complained  of;  that  the 
appellant  in  order  to  obtain  the  removal  of 
the  encroachment  or  obstruction  com- 
plained of,  had  a  legal  remedy  by  taking 
proceedings  under  5  A  6  Will.  4.  c.  50. 
s.  69,  or  by  indictment,  and  that  the  pro- 
perty in  the  brickwork,  grating  and  pipes, 
and  in  the  road  next  the  respondent's 
residence,  was  in  the  respondent  suffi- 
ciently to  support  the  chw-ge,  and  that 
the  appellant  did  not  do  the  acts  com- 
plained of  under  a  fair  and  reasonable 
supposition  that  he  had  a  right  to  do 
them.  The  justices  convicted  the  appel- 
lant, and  adjudged  him  to  pay  a  penalty 
of  one  shilling,  and  also  to  pay  to  the 
respondent  the  sum  of  two  pounds,  being 
a  reasonable  compensation  for  the  damage 
and  injury  committed,  and  the  sum  of 
4/.  Is.  6(i.  for  costs,  and  in  default  of 
paying  these  sums  to  be  committed  to 
Norwich  Castle  for  the  space  of  one  day. 

The  questions  of  law  stated  for  the 
opinion  of  the  Court  were — First,  whe- 
ther the  appellant  was  justified  by  the 
provisions  of  5  &  6  Will.  3.  c.  50.  ss.  67, 
68,  or  had  he  any  other  authority  to  cause 
the  digging  up,  breaking  and  removal  of 
the  brickwork,  grating  and  pipes  ;  second, 
whether  the  mere  fiEict  that  the  appellant 
acted  under  a  hona  fide  belief  that  he  had 
a  right  to  do  the  act  complained  of,  was 
sufficient  to  oust  the  jurisdiction  of  the 
justices ;  third,  whether  the  property  in 
the  brickwork,  grating  and  pipes,  or  in 
the  said  road,  was  sufficiently  in  the  re- 
spondent to  support  the  charge  against 
the  appellant  or  not. 

If  the  Court  should  be  of  opinion, 
with  reference  to  the  points  raised  in  the 
foregoing  questions,  that   the   appellant 
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was  properly  and  legally  conyicted,  then 
the  conviction  was  to  remain  in  fall  force 
and  effect,  but  if  the  said  Court  should 
be  of  a  contrary  opinion,  then  the  in- 
formation and  complaint  was  to  be  dis- 
missed with  costs  to  the  appellant. 

MenytDeaiher^  for  the  appellant, 
i.  L.  Smithy  for  the  respondent. 

The  arguments  sufficiently  appear  from 
the  following  judgment  of  the  Court 
which  (on  Not.  23)  was  delivered  by 

Cleasbt,  B.^This  case  raises  a  ques- 
tion of  liability  to  prosecution  under  the 
52nd  section  of  the  24  &  25  Vict.  c.  97 
(The  Malicious  Injury  to  Property  Act). 

The  fsycts  are  stated  and  evidence  set 
ont  at  great  length  in  the  case. 

It  is  sufficient  to  say  that  the  appel- 
lant was  the  surveyor  of  highways  for  a 
certain  district,  that  he  or  his  predecessor 
had  pat  down  a  pipe  of  certiftin  dimen- 
sions under  the  access  from  the  highway 
to  a  dwelling  house,  that  certain  persons 
for  improving  the  access  to  the  house 
had  taken  up  this  pipe  and  constructed  a 
brick  culvert  of  larger  dimensions, 
thereby  raising  the  level  of  the  access, 
and  that  the  effect  of  this  was  to  raise 
the  highway  opposite  to  such  an  extent  as 
to  interfere  with  the  convenient  use  of  the 
highway  by  the  public,  and  so  occasion  a 
nnisance.  The  appellant  gave  notice  to 
the  respondent,  who  was  the  owner  and 
occupier  of  the  dwelling-house,  to  abate 
the  nuisance,  which  could  not  be  done 
without  removing  the  culvert,  and  upon 
this  notice  not  being  complied  with, 
caused  the  ground  to  be  broken  up  and 
the  culvert  to  be  taken  up,  and  the 
culvert,  in  doing  this,  was  broken  and 
much  damaged. 

The  respondent,  therefore,  took  pro- 
ceedings under  the  52nd  section,  treating 
this  as  a  wilful  or  malicious  injury  to  his 
property,  and  the  magistrates  convicted 
the  appellant.  Under  this  conviction  the 
magistrates  might  have  committed  the 
appellant  to  prison  with  hard  labour  for 
two  months,  or  have  fined  him  5Z.,  be- 
sidea  awarding  compensation  not  ex- 
ceeding 51.     If  the  damage  had  been 
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above  61.,  the  offence  would  have  been  a 
misdemeanour,  and  the  punishment  might 
have  been  two  years'  imprisonment  with 
hard  labour. 

The  magistrates  have  found  as  a  fact 
that  the  appellant  did  not  act  under  a 
fair  and  reasonable  supposition  that  he 
had  a  right  to  do  the  act  complained  of  in 
the  terms  of  section  52,  and  the  questions 
put  to  the  Court  are — 

First.  Whether  the  appellant  was  jus- 
tified in  doing  the  act  complained  of. 

Second.  Whether  the  mere  fact  of  his 
acting  bona  fide  was  a  sufficient  answer 
to  the  complaint,  and 

Third.  Whether  the  property  in  the 
brick  work,  grating  and  pipes  was  suf- 
ficiently in  the  respondent  to  support  the 
charge. 

Upon  the  first  question — i.e.  whether 
the  appellant  was  justified,  it  was  urged 
on  behalf  of  the  respondent  that  the  sur- 
veyors had  no  right  to  abate  the  nui- 
sance until  it  habd  been  found  to  bo  a 
nuisance  to  a  highway  by  a  competent 
authority,  and  the  case  of  Keane  v.  Bey- 
nolds  (1)  was  referred  to.  On  the  other 
hand  it  was  contended  that  the  surveyor 
who  represented  the  public  stood  in  a 
different  position  from  a  private  individual, 
and  that  several  authorities,  if  they  did 
not  shew  that  he  had  such  a  right,  shewed 
at  all  events  that  it  was  a  doubtfal 
matter.  The  judgment  in  Keane  v.  Bey- 
nolds  (1),  in  which  it  was  said  that  a 
person  acts  at  his  peril  (which  means 
according  as  it  turns  out  to  be  a  highway 
or  not)  abates  a  nuisance  without  a  con- 
viction was  referred  to  and  clear. 

And  a  passage  in  Mr.  Justice  Black- 
bum's  judgment  in  Mill  v.  Hawker  (2), 
in  which  he  treats  the  matter  as  doubtful, 
and  declines  to  express  an  opinion  upon 
it.  And  chief  reliance  was  placed  npon 
the  judgment  of  the  Master  of  the  Bolls 
in  Bagshaw  v.  The  Buxton  Local  Board  (3), 
in  which  that  learned  Judge  expresses  a 
clear  opinion  that  a  surveyor  who  repre- 
sents the  public  has  a  right  to  remove 

(1)  2  £.  &  B.  748. 

(2)  44  Law  J.  Bep.  Ezch.  49 ;  b.  c.  Law  Bep. 
10  Exch.  92. 

(3)  45  Law  J.  Bep.  Chanc.  2S3, 
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such  an  obstruction.  Without  in  any 
way  dissenting  from  the  opinion  of  the 
Master  of  the  Rolls  we  think  it  sufficient 
for  the  decision  of  this  case  that  this  is 
not  an  ordinary  case  of  removing  an 
obstruction,  but  it  is  the  case  of  removing 
one  of  the  drains  or  tunnels  placed  on 
the  side  of  the  highway,  instead  of  the 
ordinary  gutter,  which  was  so  constructed 
as  to  interfere  with  the  use  of  the  road  by 
the  public.  By  the  67th  section  of  the 
Highway  Act  (5  <fc  6  WiU.  4.  c.  56)  the 
surveyor  is  empowered  to  make  and 
cleanse  all  drains,  and  to  make  and  lay 
such  tunnels,  &c.,  as  he  may  think 
necessary,  and  by  the  68th  section,  if  any 
person  alters  or  interferes  with  such 
drains,  tunnels,  <fcc.,  he  is  liable  to  the 
cost  of  restitution  and  a  penalty.  The 
surveyor  has  in  general  the  sole  control 
over  the  drains,  <fcc.,  by  the  side  of  the 
highway,  and  if  a  drain  or  tunnel  is  con- 
structed so  as  to  affect  the  use  of  the 
highway  he  would  be  authorised  to 
alter  it. 

There  might  be  special  circumstances 
under  which  a  private  owner  might  have 
an  exclusive  right  to  a  particular  drain, 
but  such  circumstances  do  not  exist  in 
the  present  case.  A  drain  of  proper  size 
had  been  laid  by  the  surveyor,  and 
afterwards  this  had  been  taken  up  by 
the  adjoining  owner  and  a  larger  drain 
inserted  which  caused  the  nuisance.  It 
was  certainly  competent  to  the  surveyor 
bona  fide  to  remove  this  nuisance  and 
restore  the  original  culvert  without 
coming  within  the  peril  of  a  conviction 
for  a  wilful  or  malicious  damage,  injury 
or  spoil  to  property. 

This  decision  does  not  in  any  way  con- 
flict with  the  case  of  White  v.  Feast  (4) 
where  it  was  held  that  in  the  case  of  a 
private  person  doing  wilful  damage  to 
property  mere  bona  fides  is  not  of  itself  a 
protection  from  the  penalty  of  the 
statute.  The  decision  follows  from  the 
words  of  the  52nd  section. 

The  ground  of  our  decision  is  that  the 
appellant  was  not  a  private  individual, 
but  the  surveyor  of  highways  having  a 
control  over  and  an  interest  in  the  drains 


laid  for  carrying  off  the  water,  and  that 
in  dealing  bona  fide  with  the  drains  he 
was  not  guilty  of  wilful  or  mahcioas 
damage. 

We  only  add,  as  regards  the  third 
question,  that  the  owner  of  the  adjoining 
land  only  had  a  qualified  property  in  the 
drains,  <fcc.,  subject  to  the  exercise  by 
the  surveyor  of  his  control  over  them. 

We  thmk  it  right  to  add  that  though 
the  magistrates  have  found  that  the 
appellant  did  not  act  under  a  fair  and 
reasonable  supposition  that  he  was  jus- 
tified, we  think  it  so  clear  that  if  he  acted 
bona  fide  he  did  act  under  such  fair  and 
reasonable  supposition,  that  if  it  had  been 
necessary  to  decide  the  case  on  that 
ground  we  should  certainly  have  remitted 
the  case  to  the  magistrates  for  further 
consideration.  The  finding  referred  to 
appears  by  a  statement  made  before  us 
and  not  contradicted  to  have  been  in- 
serted in  an  unusual  manner,  and  it  is 
not  surprising  that  the  magistrates  were 
not  unanimous  as  to  the  finding. 

According  to  the  terms  of  the  reference 
to  us  the  information  and  complaint  are 
dismissed  with  costs. 

My  brothers  Mel  lor  and  Grove  agree 
in  tlus  conclusion. 

Conviction  ovemded — Ltformaliofi 
dismissed  with  costs. 


Solicitors — Wilkin,  London  and  King*8  Lynn,  for 
appellant ;  Humphreys,  agent  for  Coaks,  Nor- 
wich, for  respondent. 


(4)  41  Law  J.  Rep.  M.C.  81 ;  8.  c.  Law  Rep.  7 
a.B.  355. 
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[IN  THE  COURT  OF  APPEAL.] 
(Error  from  the  Queen's  Bench  Divieum), 

187S. 
Deo 

Contpiraey — Stock  E^hange — Fraudu- 
ietiUy  Atainmg  a  Quotation  of  Shares  in  a 
New  Company — Sufficiency  of  Indictment 
after  Verdict 

The  defendants^  the  directors  and  pro- 
moters of  a  certain  company  called  the 
Bupion  Fuel  amd  Oas  Company^  Limited, 
were  indicted  for  conspiring  to  induce  the 
committee  of  the  Stock  Exchange,  contrary 
io  the  true  intent  of  the  rules  of  the  Stock 
Exchange,  to  order  a  quotation  of  the 
ihares  of  the  said  company  in  their  official 
Utt;  *^and  thereby  to  vnd^uce  amd  persuade 
divers  liege  subjects  of  our  Lady  the  Queen, 
who  should  thereafter  buy  and  sell  the 
shares  of  the  said  company,  to  believe  that 
the  said  company  was  duly  formed  and 
constituted,  and  had,  in  all  respects,  com- 
plied with  the  rules  and  regulations  "  of 
the  Stock  Exchange  "so  as  to  entitle  the 
taid  company  to  have  their  shares  quoted 
on  the  official  list  of  the  Stock  Ex- 
change :  " — Held,  that  the  indictment  was 
good  after  verdict;  as  the  Oourt  would 
take  judicial  notice  of  the  fact  that  the 
ihares  were  intended  to  be  bought  and  sold 
on  the  Stock  Exchaftge,  and  it  was  a  neceS" 
sary  inference  from  the  indictment  amd 
verdict  thai  the  intention  of  the  conspira- 
tors vfas  to  induce  the  public  to  act  on  the 
helief  thai  the  company  had  been  duly 
constituted,  Ac.,  and  to  deal  in  the  shares 
of  the  company  ;  amd  consequently  thai  the 
intention  of  the  conspirators  was  to  defraud 
and  cheai  the  buyers  and  sellers  of 
•hares. 

Error,  on  a  decision  of  the  Qaeen's 
Bench  Division,  reported  45  Law  J.  Rep. 
M.C.  129,  where  tne  varioas  counts  of 
the  indictment  are  set  ont  in  full. 

The  first  connt  alleged  a  conspiracy  on 
tiie  port  of  the  defendants  to  injure  and 
deceiye  the  committee  of  the  Stock  Ex- 
change, and  to  induce  them  by  false  pre- 
tences to  appoint  a  settling  day  on  the 
Stock  Exchange  for  the  defendant's  com- 
pany. 

*  Coram  Mellish,  L. J. ;  Brett,  J.A. ;  and 
AmpUatt,  J.A. 
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The  second  count  alleged  a  condpiracy 
to  induce  the  committee  by  false  pre- 
tences to  order  a  quotation  of  the  shares 
of  the  company  in  the  official  list  of  the 
Stock  Exchange,  and  thereby  to  induce 
future  vendors  and  purchasers  of  the 
shares  of  the  company  to  believe  that 
the  company  had  been  duly  formed,  and 
the  regulations  of  the  Stock  Exchange 
complied  with. 

Tne  defendants  were  found  guilty  on 
the  first  and  second  counts. 

On  motion  in  arrest  of  judgment  the 
Queen's  Bench  Division  (Cockbuen,  C.J., 
Blackburn,  J.,  and  Field,  J.)  held  the 
second  count  good  after  verdict,  and 
affirmed  the  conviction. 

The  defendants  now  assigned  error  on 
the  record. 

The  assignments  of  error  were  as 
follows : — 

1.  That  neither  the  first  nor  the  second 
count  of  the  indictment  di£(closes  any 
criminal  offence. 

2.  That  the  first  cotint  charges  merely 
a  conspiracy  to  deceive  and  defraud  the 
committee  o£  the  Stock  Exchange,  and 
to  induce  them  to  appoint  a  settling  day, 
and  does  not  go  on  to  aver  an  intent  to 
defraud  them,  or  any  one,  of  goods,  money 
or  otherwise,  or  that  any  fraud  was  in- 
tended to  result,  or  would  probably  re- 
sult from  such  appointment. 

8.  That  the  second  count  charges  only 
a  conspiracy  to  injure  and  deceive  the 
committee,  and  to  induce  them  to  order 
a  quotation  of  the  shares  of  the  com- 
pany,  and  thereby  induce  persons  who 
should  thereafter  buy  and  sell  such  shares 
to  believe  that  the  company  was  duly 
formed  and  had  complied  with  the  rules  of 
the  Stock  Exchange  so  as  to  be  entitled 
to  have  the  shares  quoted.  That  it  con- 
tains no  averment  that  it  was  intended  to 
defraud  the  committ.ee  of  money,  goods, 
chattels  or  otherwise,  or  that  it  was  in- 
tended thus  to  defraud  such  prospoctive 
buyers  or  sellers,  or  that  any  fraud  would 
probably  result  therefrom. 

4.  That  fraudulently  and  deceitfully 
to  induce  the  committee  to  appoint  a 
settling  day,  or  to  order  a  quotation  of 
shares,  is  not  necesparily  nnlawfril  in  a 
criminal  sense,  and  it  is  not  shewn  in 
either  count  to  be   so  nnlawfril   by  an 
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averment  thai  criminal  fraud  was  in- 
tended  or  would  probably  result  there- 
from. 

5.  That  to  render  a  conspiracy  indict- 
able either  the  means  used  or  the  object 
of  the  conspiracy  must  be  unlawful,  and 
that  neither  of  the  counts  shews  either 
the  means  or  the  object  to  be  criminally 
unlawful. 

6.  That  it  is  quite  consistent  with  the 
averment  in  both  counts  that  the  com- 
pany was  good  financially,  and  that  the 
defendants  Aspinall,  Whyte,  Muir  and 
Knocker  only  induced  by  irregular  but 
not  by  criminal  or  unlawful  means  the 
committee  to  appoint  a  settling  day  and 
order  a  quotation  of  shares,  without  in- 
tending ultimate  frttud  or  its  being  a  neces- 
sary or  probable  result ;  and  that  an  infer- 
ence of  such  fraud  ought  not  to  be  drawn, 
especially  as  it  is  negatived  by  the  fact 
that  the  said  defendants  were  acquitted 
upon  the  last  count,  which  avers  an  in- 
tent thus  to  defraud  the  public  of 
money. 

7.  That  the  only  objects  of  the  con- 
spiracy averred  in  the  first  and  second 
counts  are  to  induce  the  committee  to 
appoint  a  settling  day,  and  to  order  a 
quotation  of  shares,  and  to  induce  pro- 
bable buyers  and  sellers  to  believe  that 
the  rules  of  the  Stock  Exchange  have 
been  complied  with,  and  that  the  quota- 
tion of  shares  was  properly  made ;  but 
no  inference  of  an  intended  frttud  upon 
the  public  ought  to  be  drawn  therefrom 
because  it  is  too  remote,  and  because  the 
jury  negatived  all  suggestions  of  intended 
fraud  made  in  the  other  counts  by  find- 
ing the  said  defendants  not  guilty 
thereon. 

Benjamin  and  Metcalfe,  for  the  defen- 
dant Aspinall. — The  first  count  is  clearly 
bad,  for  it  does  not  allege  a  conspiracy  to 
do  an  unlawful  act.  It  is  not  in  law  a 
crime  to  conspire  to  do  an  act  which  is 
merely  immoral. 

[Brett,  J.  A. — For  instance,  to  cheat  at 
cards  ?] 

That  is  an  illegal  act.  Here  there  is 
nothing  but  the  averment  that  the 
defendants  cheated  the  committee  of  the 
Stock  Exchange  into  giving  them  a 
Kcttling    day,    contrary    to    their    rules. 


There  is  no  other  injury  alleged ;  there  is 
no  averment  of  an  intention  to  induce 
people  to  take  shares.  A  conspiracy  to 
cheat  is  no  conspiracy  unless  the  effect  vi 
to  injure  the  person  cheated — to  cheat 
him  out  of  anything,  the  loss  of  which  is 
an  injury, — as  money,  goods,  reputation. 
But  this  count  is  consistent  with  the 
Stock  Exchange  and  the  public  having 
been  benefited  by  the  deception. 

In  the  second  count,  which  all  the 
Judges  in  the  Court  below  say  is  a  good 
one,  there  is  no  averment  that  any  of 
the  defendants  had  any  dealing  in  the 
shares,  except  G.  P.  Knocker.  And  it  is 
remarkable  that  G.  P.  Knocker  was 
acquitted.  It  must  be  considered  that  the 
defendants  did  not  deal  with  the  shares. 
There  is  no  allegation  of  an  intention 
to  induce  people  to  buy  shares  at  a 
fictitious  price,  nor  even  to  induce  buyers 
to  believe  that  the  shares  were  of  g^reater 
value  than  they  were.  Nor  is  there  any 
guilty  knowledge  averred;  and  it  can- 
not be  supplied  from  the  first  count. 

Again,  to  support  an  indictment  for 
conspiracy,  some  overt  act  must  be 
averred.  Here  there  isv  none,  but  only 
the  bare  assertion  that  the  defendants 
conspired.  And  when  we  come  to  the  ob- 
ject of  the  conspiracy,  it  is  not  alle^d  that 
there  was  any  injury  intended  for  anyone. 
The  case  of  The  Kingy,  Be  Berenger  (1) 
on  which  Mr.  Justice  Blackburn  relied  in 
the  Court  below,  is  distinguishable ;  for 
there  the  conspiracy  was  to  do  a  public 
injury.  A  conspiracy  is  unlawful, 
first,  if  the  persons  conspire,  by  means 
not  illegal  in  themselves,  to  effect  an 
illegal  result ;  or,  secondly,  if  they 
conspire  by  unlawful  means  to  effect 
a  result  not  in  itself  unlawful.  But 
if  to  obtain  an  innocent  result  per- 
sons agree  to  tell  lies,  which  is  not  in 
itself  illegal,  there  is  no  illegal  con- 
spiracy. 

[Mkllish,  L.J. — Would  not  the  lies  in 
this  case  injure  buyers  of  shares  by  rais- 
ing the  price  ?] 

Perhaps  so.  But  it  is  not  averred, 
and  the  Court  cannot  take  judicial 
notice  of  such  a  fact.  The  King  v. 
Dixon   (2),     where    the  Court    inferred 

(1)  8  M.  &  a  67. 

(2)  Ibid.  11. 


Vol.  46.] 

7%e  Quern  t.  Aspinall^  App, 

ibmt  bread  supplied  to  an  asylnm  for 
ahildien  by  a  baker,  was  meant  to  be 
eaten,  is  a  far  strongrer  case ;  and  was 
iu>i  a  case  of  conspiracy.  It  was  a  case 
of  selling  nnmerchantable  bread  con- 
trary to  statnte,  where  criminal  in- 
tention was  not  a  necessary  element, 
and  was  not  inferred.  The  Queen  v. 
King  (3)  is  completely  in  the  defendant's 
£ftToiir.  There  was  there  a  general  aver- 
ment of  a  conspiracy  to  cheat  certain 
liege  BXibjects,  being  tradesmen.  Lord 
Denman  in  the  Qneen's  Bench  cited 
Tke  King  ▼.  OUl  (4),  and  the  GonH  held 
tiut  the  indictment  was  good.  Bat 
that  decision  was  reversed  in  the  £z- 
cheqner  Chamber,  Tindal,  C.J.,  point- 
ing out  in  the  judgment  of  the  Gonrt  that 
the  overt  acts  alleged  onght  to  amonnt 
to  indictable  offences. 

[Brbtt,  J.  a. — If  I  remember  right,  the 
objection  in  that  case  was  taken  by  Mr. 
P^hley.  I  will  venture  to  say  The 
Qfnem  V.  King  (3)  would  have  been  differ- 
ently decided  if  it  had  been  tried  at  the 
present  day.] 

The  case  which  carries  the  law  of 
conspiracy  farthest  is  The  Queen  v. 
Wa'AmrUm  (5),  where  Cockbum,  C.J., 
expresses  a  doubt  whether  the  law  has 
not  been  stretched  too  far.  He  says : 
"  It  is  sufficient  to  constitute  a  conspi- 
racy if  two  or  more  persons  combine  by 
fnmd  or  false  pretences  to  injure  any 
one."  But  it  must  clearly  appear 
that  an  injury  was  intended.  The  in- 
tention to  defraud  must  be  either 
expressly  stated  or  fairly  to  be  implied. 
Here  there  is  no  such  express  averment, 
and  to  make  the  count  good  without  it 
there  should  have  been  an  averment  of  an 
intention  either  to  make  buyers  take 
a  worthless  article,  or  to  make  them  buy 
more  shares  than  they  would  have  bought, 
orat  ahigherprice.  DeBerenger^aCase  (1) 
shews  how  the  indictment  should  be  laid. 
The  third  count  in  that  case  shews  what 
should  have  been  averred  here.  It  would 
not  have  been  good  if  it  had  only  averred 


(Z)  7  Q.B.  Rep.  782;  s.  c  13  Law  J.  Bep.  M.C. 

118. 

(4)  2  6.  &  Aid.  204. 

(«)  40  Law  J.  Rep.  M.C.   22 ;  s.  c.  Law  Rep. 
1C.CJL274. 
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that  the  &lse  news  was  spread  "with 
intent  that  divers  persons  might  believe 
the  rumours  of  peace  to  be  true." 

0.  8.  Boweffi,  for  the  defendant  Muir.— - 
The  Crown  has  not  alleged  that  the 
belief  which  was  intended  to  be  foisted 
upon  the  public  was  otherwise  than  well 
founded.  There  is  no  suggestion  that 
the  company  was  not  duly  formed,  and 
this  defect  must  prevail  even  after  the 
verdict.  For  the  mere  averment  of  false 
pretences  would  be  proved  if  it  could  be 
shewn  that  one  less  shareholder  than  the 
stated  number  had  taken  shares,  and 
such  a  deviation  from  the  truth  as  this 
could  hurt  nobody.  To  conspire  to  in- 
duce a  true  belief  cannot  be  an  indictable 
oflfence.  It  is  not  alleged  that  the  company 
was  not  properly  constituted. 

[Mbllish,  L.J. — "  In  accordance  with 
the  rules."] 

There  might  be  some  slight  infringe- 
ment of  the  rules  which  would  not  affect 
the  proper  formation  of  the  company. 
The  Court  have  no  right  to  draw 
general  inferences  of  fact  from  the 
verdict,  but  only  may  supply  such  facts 
as  are  absolutely  necessary  inferences 
from  it — Ohitty*8  Criminal  Law,  p.  172 ; 
The  Queen  v.  Wheatley  (6).  (Per  Lord 
Mansfield  at  p.  1,127,  sifter  verdict  "  no 
latitude  of  intention  is  allowed."  '*  The 
charge  must  be  sufficient  to  support 
itself.")  Heymann  v.  The  Queen  (7). 
The  verdict  can  only  cure  mere  in- 
formality. It  may  be  used  to  make  a 
defective  count  perfect,  but  not  to  make 
a  bad  one  good— 1  Wrns.  Saund,  228  (261, 
ed.  1871),  2  Fin.  Ahr,  Tit.  Indictment,  8. 
In  Spieres  v.  Parker  (8),  Buller,  J.,  says  : 
'*  As  to  its  being  intended  after  verdict, 
nothing  is  to  be  presumed  except  what  is 
expressly  stated  or  what  is  necessarily 
implied  from  what  is  stated" — Bishop 
V.  Ha/yward  (9).  Now  the  inferences 
which  the  Court  is  asked  to  draw  here 
are  inferences  not  of  law  but  of  fact. 
How  can  it  be  presumed  that  the  rules 
have  not  been  observed?      That  is    a 


(6)  2  Barr.  1126. 

(7)  Law  Rep.  8  Q.B.  103. 

(8)  1  Term  Rep.  141. 

(9)  4  Term  Rep.  470. 
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qnestion  for  the  juxy.  The  King  v. 
Perrott  (10)  shews  that  an  indictment  for 
obtaining  money  hj  false  pretences  most 
negative  by  special  averment  the  truth  of 
the  pretences. 

[Mellish,  L.J. — Bat  is  it  the  same  in 
a  case  of  conspiracy  ?] 

Lord  Ellenborongh  says  every  indict- 
ment ought  to  be  so  framed  as  to  convey 
to  the  party  charged  a  certain  knowledge 
of  the  crime  imputed  to  him. 

[Bbett,  J.A.— But  the  falsity  of  the 
pretence  is  necessary  in  a  statutory  in- 
dictment for  obtaining  money  by  false 
pretences,  and  if  the  pretence  turned  out 
to  be  true,  the  offence  would  not  have 
been  committed.  But  it  is  otherwise  in 
case  of  a  conspiracy.] 

The  King  v.  PerroU  (10)  shews 
that  the  fraudulent  intent  may  not 
be  gathered  from  the  rest  of  the  indict- 
ment. The  object  of  the  defendants  does 
not  appear  from  the  indictment  to  have 
been  necessarily  fraudulent.  First,  we  are 
not  told  that  the  alleged  pretences  were 
untrue,  and  secondly  we  do  not  know 
which  of  the  rules  of  the  Stock  Exchange 
were  broken.  [He  also  cited  The  King  v. 
FuUer  (11),  The  Queen  v.  Peck  (12), 
The  Queen  v.  Fowle  (13).] 

Sir  H.  Oiffard  {Solicitor' General),  Po^ 
land  and  Besley  with  him,  for  the 
prosecution. —  There  is  no  distinction 
between  civil  and  criminal  actions  as  to 
defects  which  may  be  cured  by  verdict. 
The  Court  will  make  the  same  intend- 
ment in  either  case — Heymann  v.  The 
Queen  (7).  The  Queen  v.  Ooldsmith  (14) 
was  an  indictment  for  receiving  goods 
knowing  them  to  have  been  obtained  by 
false  pretences.  The  defendant  contended 
that  the  false  pretences  should  have  been 
set  out  and  negatived.  But  Bovill,  G.J., 
said  that  it  must  be  taken  that  the  Judge 
had  rightly  directed  the  jury  as  to  what 
amounted  to  false  pretences,  and  that 
the  jury   found  in  accordance  with  his 

(10)  2  M.  &  S.  379. 
(U)  1  Ld.  Raym.  609. 

(12)  9  Ad.  &  £.  686  ;  s.  c.  8  Lav  J.  Hep. 
M.C.  22. 

(13)  4  Car.  &  P.  692. 

(14)  42  Law  J.  Bep.  M.C.  94 ;  0.  c.  Law  Bep. 
^  C.C.R.  74. 


direction.  Bramwell,  B.,  is  of  the  same 
opinion,  and  cites  the  rule  in  Stennel 
v.  Hogg  (15). 

Analogies   irom    indictments   for  ob- 
taining money  under  false  pretenoes  are 
inapphcable,  for  in  such  cases  the  faJaitj 
of  the  pretence  is  the  gist  of  the  matter. 
But  in  conspiracy  the  mere  conspiracy  is 
in  itself  the  offence.     It    is  not    even 
necesBary  that  the  conspirators  should 
have  made  up  their  minds  what  coarse 
they  mean  to   adopt;  what  rule  of  the 
Stock  Exchange  they  mean    to  break. 
The  offence  is  sufficiently  stated  in  the 
second  count.     They  have  conspired  to 
get  a  quotation  on  the  Stock  Exchange 
contrary  to  the  rules.    It  is  as  clear  that 
the  shares  were  meant  to  be  bought  and 
sold  as  that  the  bread  in  The  King  v. 
Dixon    (2)    was    intended  to  be  eaten. 
The  object  of  the  defendants  is  clearly  to 
give  a  saleable  quality  to  that  which  had 
not  the  character  which  a  quotation   on 
the  Stock  Exchange  would  give  it.  They 
conspire  therefore  by  fraud  to  obtain  snch 
quotation.  The  offence  is  completed  on  the 
conspiracy  being  entered  into,  and  is  not 
cured  by  a  subsequent  subscription  of  the 
requisite  capital.     The  Court  will  take 
notice  of  what    is  common  knowledge, 
that  the  shares  would  then  become  more 
valuable.     Sydseifa  Oaee  (16),  and  OiU's 
Case  (4),  shew  that  the  conspiracy  itself 
is  the  offence,  and    not  the  overib    acta 
done  in  pursuance  of  it.     And  though  no 
intent  to   defraud  is  alleged,  this  is   a 
conspiracy  to  do  a  thing  of  which  the 
necessary  consequence  is  a  fraud. 

The  whole  count  may  be  read  together, 
and  if  in  the  allegations  of  overt  acts  we 
find  an  interpretation  of  the  charging 
part  of  the  count,  that  interpretation 
may  be  used.  It  is  alleged  as  a  defect 
in  the  indictment  that  there  is  no 
allegation  that  in  truth  and  in  fact 
the  company  was  not  duly  constituted, 
&c.  That,  however,  is  not  needed, 
since  there  is  the  allegation  that 
the  defendants  *'in  pursuance  of  the 
said  unlawful  conspiracy,  tmlawfuUy  and 
knowingly  did  falsely  pretend  "  certain 

(16)  1  Wms.  Sannd.  228,  n. 
(16)  11  Q.B.  Bep.  246. 
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I%e  Qitem  y,  Atfinail,  App. 

things  then  set  oat,  which  amonnts  to 
the  Bune  thinff • 

Benjamin^  in  reply. — ^No  doabt  a  con- 
spiracj  is  sometimes  in  itself  an  indictable 
offence.  Bat  in  sach  a  case  the  means 
nsed  most  be  indictable,  or  at  all  events 
tortions.  If  the  means  are  not  indictable 
or  tortioaSy  then  the  object  mast  be  so ; 
and  in  the  indictment  either  the  anlawfol 
means  or  the  nnlawfal  parpose  mast  be 
set  oat.  The  King  v.  Perrott  (10)  is  a  case 
in  point.  Heymaim  y.  The  Queen  (7)  is  not 
biiiding  on  a  (Tonrt  of  Error,  and  carries 
the  law  of  conspiracy  beyond  its  proper 
limits. 

Our.  adv.  vuU. 

The  following  jadgments  were  delivered 
on  Dec.  21st : — 

Bbxtt,  J.A. — ^Every  pleading,  civil  or 
criminal,  must  contain  {legations  of  the 
existenoe  of  all  facts  necessary  to  support 
the  charge  or  defence  set  ap  by  sach 
pleading.  An  indictment  mast,  therefore, 
contain  an  allegation  of  every  fact  neces- 
Baiy  to  constitate  the  crixninal  charge 
preferred  by  it.  As,  in  order  to  make  acts 
criminal,  they  mast  always  be  done  with 
a  criminal  mind,  the  existence  of  that  cri- 
minalty  of  mind  mnst  always  be  alleged. 
K,  in  order  to  support  the  cheirge,  it  is  ne- 
cessary to  shew  that  certain  acts  have  been 
committed,  it  is  necessary  to  allege  that 
those  acts  were,  in  fact)  conmiitted.  If 
it  is  necessary  to  shew  that  those  acts, 
when  they  were  committed,  were  done 
with  a  particular  intent,  it  is  necessary  to 
aver  that  intention.  If  it  is  necessary,  in 
order  to  support  the  charge,  that  the 
existence  of  a  certain  fact  should  be  ne- 
gatived, that  negation  must  be  alleged. 
The  first  aUeg^tion  thus  mentioned  is 
tlways  contained  in  the  preliminary  as- 
lertion  that  the  accused  did  the  thing 
and  things  complained  of  '^fraudolently," 
"falsely,"  "unlawfully"  and  "feloni- 
oQsIy,"  Ac.,  and  that  is  the  whole  effect  of 
this  preliminary  allegation.  The  necessity 
and  form  of  the  other  allegations  may  be 
exemplified  in  an  indictment  for  false 
pretences  and  perjury.  To  support  the 
charge  of  obtaining  money  by  false  pre- 
^tenccs  it  is  necessary  to  shew,  and  there- 
fore to  allege,  that  the  prisoner,  with  a 
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wicked  and  criminal  mind,  stated  some- 
thing which,  if  true,  would  be  an  existing 
fact ;  that  he  did  so  with  intent  to  pro- 
cure the  possession  of  money,  &c, ;  that 
he  knew  that  his  statement  was — that  is 
to  say,  as  far  as  his  mind  was  concerned, 
he  intended  that  it  should  be — ^false ;  that 
by  the  statement  he  did  so  act  on  the 
mind  of  the  prosecutor  as  that  he  did 
thereby  obtain  money,  Ac. ;  that  the 
statement  was,  in  fact,  untrue,  in  the 
sense  of  being  incorrect.  And  both  the 
last  allegations  are  necessary  parts  of  the 
charge,  for  although  the  accused  had  a 
criminal  intent,  and  believed  that  his  state- 
ment was  £silse,  yet  if,  in  fact,  either  the 
prosecutor  was  not  thereby  persuaded  or 
by  chance  the  statement  was  not  incorrect, 
the  charge  is  not  supported,  the  crime  is 
not  committed.  And  it  was  for  want  of 
the  allegation  that  the  pretences  relied  on 
by  the  prosecution  as  the  material  false 
ones  were,  in  fact,  untrue,  that  the  in- 
dictment  was  held  bad  in  The  King  v. 
PerroU  (10).  So  in  peijury  it  is  a  neces- 
sary allegation  that  the  statement  on 
oath  relied  upon  as  the  perjury  was 
£Gklse  in  fact,  in  the  sense  of  beinff  incor- 
rect in  fact.  Though  the  accused  believed 
he  was  swearing  a  falsehood,  and  was 
thereby  morally  perjured,  yet  if  by  chance 
his  statement  were  true  in  fact,  he  could 
not  be  convicted  of  perjury.  There  is 
another  rule  with  regard  to  pleadings 
which  must  be  enunciated — the  rule  with 
regard  to  the  effect  to  be  given  to  plead- 
ings after  verdict.  It  is  thus  stated  in 
Heymann  v.  The  Queen  (7)  :  "  Where  an 
averment  which  is  necessary  for  the  sup- 
port of  the  pleading  is  imperfectly  stated, 
and  the  verdict  on  an  issue  involving  that 
averment  is  found,  if  it  appears  to  the 
Court,  after  the  verdict,  that  the  verdict 
could  not  be  found  on  the  issue  without 
proof  of  this  averment,  then,  afler  verdict, 
the  defective  avei'm&iit  ^hich  might  have 
been  bad  on  demurrer  is  cured  by  the 
verdict."  Upon  this  it  should  be  ob- 
served that  the  averment  spoken  of  is  an 
averment  imperfectly  stated — i.e., an  aver- 
ment which  is  staiedy  but  which  is  imper- 
fectly stated.  The  rule  is  not  applicable 
to  the  cases  of  the  total  omission  of  an 
essential  averment.  If  there  be  such  a 
total  omission  the  verdict  is  no  cure,  and 
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wben  it  is  said  that  the  verdict  conld  not 
have  been  fonnd  without  proof  of  the 
averment,  the  meaning  is  that  the  verdict 
conld  not  have  been  fonnd  without  find- 
ing this  imperfect  averment  to  have  been 
proved  in  the  sense  adverse  to  the  accused. 
Another  rale  is,  that  in  considering  an  in- 
dictment on  a  writ  of  error,  and  therefore 
after  verdict,  it  is  not  necessary  for,  and  is 
not  open  to,  the  Court  to  inquire  what  facts 
were  proved  at  the  trial.  The  question  is 
whether,  assuming  the  facts  which  are 
accnrately  alleged  in  the  indictment  to 
have  been  proved  as  alleged,  and  the  facts 
which  are  imperfectly  alleged  to  have  been 
proved  in  a  sense  adverse  to  the  accused, 
the  charge  would  be  supported ;  if  it 
would,  the  indictment  on  error  after  the 
verdict  is  sufficient.  But  il,  assuming 
both  the  above-mentioned  allegations  of 
facts — the  perfect  and  imperfect  allega- 
tions— to  be  proved  respectively,  as  before 
stated,  the  charge  would  not  be  supported 
for  want  of  the  existence  of  some  other 
allegation  affirmative  or  negative  which 
has  been  totally  omitted,  then  the  indict- 
ment  is  bad,  notwithstanding  the  verdict. 
The  verdict  is  only  to  be  taken  as  conclu- 
sive evidence  that  the  facts  alleged  in  the 
indictment,  accurately  and  inaccurately, 
were  proved  in  a  sense  adverse  to  the  ac- 
cused. If  those  facts  so  proved  would 
not  support  the  charge  the  indictment  is 
bad  on  a  writ  of  error. 

In  order  to  apply  these  rules  to  the 
present  case  it  is  oecessary  next  to  deter- 
mine  what  are  the  essential,  facts  to  be 
alleged  in  order  to  support  a  charge  of 
conspiracy.  Now,  first,  the  crime  of  con- 
spiracy is  completely  committed,  if  it-  is 
committed  at  all,  the  moment  two  or  more 
have  agreed  that  they  will  do  at  once,  or 
at  some  future  time,  certain  things.  It  is 
not  necessary,  in  order  to  complete  the 
offence,  that  any  one  thing  should  be  done 
beyond  the  agreement.  The  conspirators 
may  repent  and  stop,  or  may  have  no  op- 
portunity, or  may  be  prevented,  or  may 
fail ;  nevertheless,  the  crime  is  complete, 
and  was  completed  when  they  agreed.  It 
is  not,  of  course,  eveiy  agreement  which 
is  a  criminal  conspiracy.  It  is  difficult, 
perhaps,  to  enunciate  an  exhaustive  or  a 
complete  definition,  but  agreements  may 
be  described  which  are  undoubtedly  cri- 


minal. An  agreement  to  accomplisli  an 
end  forbidden  by  law,  though  "  by  means 
which  would  be  harmless  If  used  to  ac- 
complish an  unforbidden  end,"  is  a  orimi- 
nal  conspiracy.  An  agreement  to  accom- 
plish by  means  which  are,  if  done  by  them- 
selves, forbidden  by  law,  an  end  which  is 
harmless  if  accomplished  by  unforbidden 
means,  is  a  criminal  conspiracy.  An 
agreement  made  with  both  a  frandnlent 
and  wicked  mind  to  do  that  which,  if 
done,  would  give  the  prosecutor  a  rig^ht 
of  suit  founded  on  fraud  or  on  -violence 
exercised  on  or  towards  him,  is  a  criminal 
conspiracy — See  The  Queen  v.  Warbur- 
ton  (5).  There  may  be,  and  probably  are, 
others.  If  the  second  count  in  this  in- 
dictment contains  averments  sufficiently 
stated  which  are  enough  to  shew  suffi- 
ciently that  the  defendants  unlawfully — 
i.e,,  with  minds  intending  to  do  wrong — 
agreed,  by  false  pretences,  to  cheat  and 
de&aud  those  who  might  buy  shares  in 
the  company,  it  sufficiently  alleges  a  cri- 
minal conspiracy  within  the  last  i-ale 
above  enunciated ;  for  if  any  person  -were 
cheated  by  false  pretences  into  pnrcliaa- 
ing  a  commodity  which  but  for  such  false- 
hood he  would  not  have  purchased,  it  is 
undoubted  that  he  could  maintain  some 
suit  for  relief  or  remedy  founded  on  the 
falsehood  and  fraud  thus  perpetrated  on 
him.  This  is  the  case  of  The  King  v.  De  Be^ 
renger  (1).  It  w€w  there  held  that  it  was  a 
criminal  conspiracy  to  agree  to  endeavour 
to  raise  the  price  of  the  public  funds  on  a 
particular  day  by  false  rumours.  This  vras 
not  because  it  was  an  injury  to  the  public 
to  raise  the  value  of  the  public  funds,  but 
because  it  is  fraudulent  against  those  inrho 
purchase  a  vendible  commodity  to  raise  the 
price  of  it  at  the  time  they  purchase  it  by 
falsehoods  on  which  they  are  intended  to 
act.  The  conspiracy  was  held  to  be  cri- 
minal not  because  the  article  to  be  dealt 
in  was  the  public  funds,  but  because  the 
public  funds  were  a  vendible  commodity. 
And  it  was  held  that  the  offence  was  com. 
plete  the  moment  the  agreement  wsua 
made,  and  that  it  was  unneces- 
sary to  specify  the  persons  who  be- 
came purchasers.  It  may  be  noticed, 
too,  that  the  Judges  did  not  shrink  from 
acting  judicially  on  the  knowledge  that  the 
public  funds  were  a  vendible  commodiii^. 
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The  question,  therefore,  is,  whether  there 
ftre  in  the  second  connt  of  this  indict- 
ment allegations,  some  accnratelj  and 
Bome  inaccarately  stated,  which,  assum- 
ing them  to  be  found  proved  in  a  sense 
adverse  to  the  defendants,  shew  that  there 
wu  an  agreement  to  cheat  and  defi^aud 
bj  means  of  false  pretences  those  who 
might  bay  shares  iu  the  company  named. 
The  wicked  mind  or  intention  of  the  de- 
fendants is  allied  in  the  usual  form — 
namely,  that  they  "  unlawfully  agreed.*' 
There  is  an  allegation  that  they  agreed  to 
use  "  false  pretences."  It  was  urged  that 
it  was  too  general,  and  therefore  unjust. 
The  same  argument  was  used  and  over- 
raled  in  The  King  v.  OiU  (4)  ;  The  Queen 
V.  Oomperiz  (17),  and  in  Sydeerff  v.  The 
Queen  (16).  There  is  an  allegation  that 
the  defendiants  agreed  by  false  pretences 
"to  deceive  the  members  of  the  committee 
of  the  Stock  Exchange,  and  to  induce 
them,  contranr  to  the  true  intent  and 
meaning  of  the  said  rules  hereinbefore 
m  this  count,  and  in  the  first  count 
mentioned,  to  order  a  quotation  of  the 
shares  of  the  company  in  the  official 
list  of  the  Stock  Exchange."  Much  mi- 
nute criticism  was  exercised  on  this  alle- 
gation, but  it  seems  certainly  capable,  if 
foond  to  be  proved  in  a  sense  adverse 
to  defendants,  of  bearing  this  construc- 
tion— "That  the  defendants  agreed  to 
make  such  false  pretences  as  might  ap- 
pear necessary  to  deceive  the  committee, 
when  the  time  for  them  to  order  should 
come,  into  ordering  a  quotation  as  if  the 
rales  aathorising  such  a  quotation  had 
been  f alfilled,  although,  in  fact,  the  rules 
should  not  have  been  fulfilled."  You  do 
not  deceive  a  person  into  doing  a  thing 
oontraiTto  rules  if  the  rules  have  been 
folfillea.  It  was  said  that  it  was  unfair 
and  unjust  not  to  point  out  to  the  defen- 
dants which  of  the  rules,  or  what  part  of 
the  rules,  it  was  suggested  they  intended 
should  not  be  observed.  This  is  the  argu- 
ment which  was  urged  in  OilVa  Oase  (4), 
and  the  others  against  the  general  alle- 
gation that  the  defendants  agreed  to  use 
''false  pretences."  The  answer  to  such  an 
objection  is  that  the  agreement  in  those 

(17)  9  Q.B.  B«p.  824  ;  s.  e.  16  Law  J.  Rep. 
dB.  121. 
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cases  may  not  have  determined  what  the 
pretences  should  be,  or  in  this  case,  which 
rule  or  which  part  of  a  rule  should  not  be 
observed.  The  agreement  may  have  been 
to  deceive  the  Committee  by  any  false- 
hood which  would  do  so  into  believing 
that  whatever  part  of  the  rules  should 
turn  out  to  be,  in  fact,  incapable  of  being 
fulfilled  had  been  fulfilled.  As,  for  in- 
stance, if  two- thirds  of  the  whole  nominal 
capital  proposed  to  be  issued  should  not, 
in  £BU3t,  when  the  time  for  procuring  the 
order  for  quotation  should  arrive,  have  been 
applied  for  and  unconditionally  allotted 
to  the  public,  to  deceive  the  committee 
by  false  pretences  into  believing  that  they 
had  been,  and  so  that  rule  128  had  been 
complied  with.  The  next  allegation  is  : 
"  And  thereby  to  induce  and  persuade 
divers  of  the  liege  subjects  of  the  Queen 
who  should  thereafter  buy  and  sell  the 
shares  of  the  said  company  to  believe  that 
the  said  company  was  duly  formed  and 
constructed,  and  had  in  all  respects  com- 
plied with  the  rules  and  regulations  of 
the  Stock  Exchange,  so  as  to  entitle  the 
said  company  to  have  their  shares  quoted 
in  the  official  list  of  the  said  Stock  Ex- 
change." Take  this  to  be  proved  in  a 
sense  adverse  to  the  defendants,  and  it  is 
certainly  capable  of  this  construction — 
that  the  defendants  agreed  to  deceive  the 
committee  into  granting  a  quotation,  as 
if  the  rules  authorising  a  quotation  had 
been  complied  with,  although  such  rules 
should  not  have  been  complied  with  in 
particulars  which,  if  the  committee  had 
not  been  deceived,  would  have  prevented 
them  from  ordering  a  quotation,  and  that 
the  agreement  of  uie  defendants,  further, 
was  that  they  would  thereby,  if  they  could 
induce  purchasers  of  shares  to  believe  the 
rules  had  been  complied  with,  they  should 
not  have  been  in  essential  particulars.  It  is 
not  sensible  to  suppose  that  they  agreed, 
by  deceiving  the  conmiittee,  to  induce 
purchasers  to  believe  that  the  rules  had 
been  fulfilled  only  when  the  rules  had 
in  fact  been  fulfilled.  In  such  case  there 
could  be  no  need  to  deceive  or  to  use  false 
pretences.  It  was  objected  that  the  Court 
could  not  take  judicial  notice  that  a  non- 
compliance witn  the  rules  set  out  in  the 
Court  would,  if  known,  depreciate  the 
price  of  shares.    That  is  like  suggesting 
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that  the  Judges  in  The  King  y.  De  Beren- 
fjer  (1)  ought  not  to  have  taken  judicial 
notice  that  the  public  funds  were  vendible 
commodities.  But  Judges  are  entitled 
and  bound  to  take  judicial  notice  of  that 
which  is  the  common  knowledge  of  the 
great  majority  of  mankind,  or  of  the 
great  majority  of  men  of  business.  They 
are,  therefore,  in  these  days,  bound  to 
take  notice  that  shares  in  limited  compa- 
nies  are  a  vendible  commodity,  and  that 
a  purchaser  of  ordinary  intelh'gence  would 
prefer  to  purchase  shares  in  a  limited 
company  which  had  fulfilled  the  require- 
ments of  rule  128  rather  than  in  the  same 
compauy  when  it  had  not  fulfilled  those 
requirements.  They  must,  if  that  be 
true,  also  take  notice  that  a  quotation  of 
a  company  by  persons  entrusted  to  exa- 
mine whether  such  requirements  have 
been  fulfilled,  and  further  entrusted  not 
to  allow  such  a  quotation  unless  those 
requirements  have  been  fulfilled,  must 
have  some  effect  on  the  mind  of  an  ordi- 
nary purchaser  of  shares  as  to  whether  he 
would  or  would  not  purchase,  or  as  to  the 
price  he  would  give.  And  therefore  the 
Court  may,  and  must,  take  judicial  notice 
that  the  agreement  imputed  in  the  count 
to  the  defendants  is  an  agreement  to  de- 
ceive the  committee,  and  thereby — that 
is  to  say,  by  such  deceit — to  induce  and 
persuade  a  purchaser  to  believe,  at  the 
moment  he  is  making  up  his  mind  to 
purchase,  in  the  existence  of  circum- 
stances which  do  not  in  fact  exist,  the 
existence  or  non-existence  of  which  must 
affect  his  decision  if  he  be  of  ordinary 
intelligence.  It  is  not  stated  that  this 
agreement  was  made  "with  intent  to 
cheat  and  defraud."  The  statement, 
therefore,  may  be  said  to  be  imperfect. 
But  to  come  to  such  agreement  with  an 
evil  mind  is  to  agree  to  cheat  and  defraud, 
and  the  finding  by  a  jury  in  a  sense  ad- 
verse to  the  accused  that  such  an  agree- 
ment to  induce  such  a  belief  was  come  to, 
is  to  find  that  the  agreement  was  come  to 
with  a  wicked  mind — that  is  to  say,  with 
an  intent  to  cheat  and  defraud.  If  that 
be  so,  the  count  is,  as  has  been  said,  suf- 
ficient  on  error  after  verdict.  The  case 
of  Ths  Queen  v.  King  (3)  was  strongly 
relied  on  by  the  defendant ;  but  it  does  not 
seem  to  us  to  be  applicable.   The  defect  on 
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which  the  Court  of  Exchequer  Chamber 
acted  in  that  case  was  that  the  indictment 
charged  a  conspiracy  to  cheat  and  defraud 
"  certain  liege  subjects  being  tradesmen.'* 
It  was  held  that  such  an  allegation,  in 
such  form  in  pleading,  meant  definite 
tradesmen  alleged  to  be  known  to  the 
defendants  at  the  time  of  the  criminal 
agreement,  and  therefore  such  definite 
tradesmen  ought,  in  describing  the  con- 
spiracy, to  be  named,  or  an  excuae  be 
averred  for  not  naming  them.  If  the 
second  count  in  the  present  case  had  not 
averred  that  the  persons  intended  to  be 
induced  to  believe,  Ac.,  were  "  those  who 
should  thereafter  buy  and  sell  shares,*' 
the  case  would  have  been  applicable  ;  hut 
as  their  indictment  has  no  such  aUega- 
tion,  the  case  is  not  applicable.  If  in  that 
case  there  had  been  added  after  the  words 
"  being  tradesmen,"  the  phrase,  "  who 
should  thereafter  deal  with  the  defend- 
ants," the  indictment  in  that  case  would 
have  been  sufficient,  according  to  The  King 
V.  QUI  (4),  The  King  v.  Oompertz  (17) 
and  Sydserff  v.  The  Queen  (16).  We  are 
of  opinion,  therefore,  that  the  second 
count  in  this  case  is  sufficient  after 
verdict.  We  give  no  opinion  whatever 
as  to  the  first  count.  The  judgment  of  the 
Court  of  Queen's  Bench  must  be  affirmed. 
Lord  Justice  Hellish  concurs  in  this 
judgment. 

Amphlett,  J.A. — The  only  question 
which  we  considered  necessary  to  have 
fully  argued  before  us  was  the  sufficiency 
of  the  second  count  of  the  indictment 
to  support  the  conviction  of  the  plain- 
tiffs in  error  (hereinafter  called  the 
defendants)  of  a  criminal  conspiracy. 
This  count  begins  by  stating  that  the 
defendants  were  dilators  or  persons 
aiding  in  the  establishment  of  the  Eupion 
Fuel  &  Gas  Company  (Limited),  and  that 
application  had  been  made  to  the  com- 
mittee for  the  general  purposes  of  the 
London  Stock  Exchange  to  order  the 
quotation  of  the  shares  of  the  said  new 
company  in  the  official  list  of  the  said 
Stock  Exchange,  under  a  certain  role, 
No.  129,  duly  issued  and  published,  by 
which  the  committee  were  to  order  the 
quotation  of  a  new  company  in  the  offi. 
cial  list,  provided  that  the  company  w^is 
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of  h  bona  fide  character,  and  of  sufficient 
magnitade  and  importance,  and  that  the 
reqairements  of  role  128,  set  out  in  the 
first  count,  and  the  further  requirements 
of  the  said  rule  129,  were  complied  with. 
Those  requirements  were  evidently  cal- 
cakted  and  intended  to  ensure,  as  &r  as 
possihle,  the  respeotabilitj  and  solvency 
of  any  new  company  before  it  was  allowea 
to  be  quoted  in  the  official  list;  and 
among  others,  there  were  the  following 
important  requirements — ^viz.,  that  in 
case  of  limited  companies  the  memoran- 
dam  of  association  provided  for  the  issue 
of  not  less  than  half  of  the  nominal  capi- 
tal, and  for  payment  of  ten  per  cent, 
upon  the  amount  subscribed,  and  that 
two»ihirds  of  the  whole  amount  of  the 
capital  proposed  to  be  issued  (with  certain 
exceptions  not  necessary  to  be  here  stated) 
fihoidd  have  been  applied  for,  and  uncon« 
ditionaUy  allotted  to  the  public.  Now, 
as  the  rules  of  a  public  body  of  such 
celebrity  as  the  London  Stock  Exchange 
must  be  widely  known  to  brokers  and 
others  dealing  with  shares,  it  is  plain 
that  to  obtain  a  quotation  of  their  shares 
in  the  official  list  must  be  advantageous 
to  companies,  and  enhance  the  value  of 
their  shares.  Purchasers,  on  seeing  the 
shares  to  be  quoted,  would  have  a  right 
to  believe  that  the  requirements  of  the 
Stock  Exchange  had  been  complied  with, 
and  that  the  company  whose  shares  they 
proposed  to  purchase,  had  therefore  satis, 
fied  an  independent  body  like  the  com- 
mittee of  its  respectability  and  solvency ; 
and  it  cannot  be  doubted  that  they  would 
be  willing  to  g^ve  a  higher  price  for  the 
shares  in  consequence.  This  being  so,  I 
think  it  is  established  by  the  case  of  The 
King  Y.  Be  Berenger  (1)  that  aconspiracy  to 
procure  by  fraud  and  ^sehood  the  shares 
of  a  company  to  be  quoted  in  the  official 
list,  and  thus  g^ve  fictitious  value  to  the 
shares  bevond  what  they  would  otherwise 
have  in  the  market,  is  a  fraud  upon  the 
public,  and  an  indictable  ofience.  This, 
in  &ct,  was  not  denied  on  the  part  of  the 
defendants,  bat  it  was  contended  that  the 
averment  of  the  conspiracy  in  the  said 
count  was  not  sufficient,  even  after  ver- 
dict, to  sustain  the  charge.  That  aver- 
ment, omitting  for  the  moment  the  overt 
Vol.  46.--1LG. 
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acts  subsequently  charged,  was  as  fol- 
lows :— "  That  the  defendants  did  unlaw- 
fully conspire,  combine,  confederate  and 
agree  together,  and  with  divers  other  per- 
sons, whose  names  to  the  jary  aforesad 
are  unknown,  by  divers  false  pretences, 
and  artf  al  and  subtle  means,  devices  and 
stratagems,  to  injure  and  deceive  the  said 
members  of  the  said  committee,  and  to 
induce  them,  contrary  to  the  true  intent 
and  meaning  of  the  said  rules  hereinbe* 
fore  in  this  count  and  in  the  first  count  of 
the  indictment  mentioned,  to  order  a 
quotation  of  the  shares  of  the  said  com- 
pany in  the  official  list  of  the  said  Stock 
Exchange,  and  thereby  to  induce  and 
persuade  divers  of  the  liege  subjects  of 
our  said  Lady  the  Queen  who  should 
thereafter  buy  and  sell  the  shares  of  the 
said  company  to  believe  that  the  said 
company  was  duly  formed  and  consti« 
tuted,  and  had  in  all  respects  complied 
with  the  rules  and  regulations  of  the  said 
undertaking  in  the  first  count  of  this  in- 
dictment described. and  mentioned,  to  wit 
the  said  Stock  Exchange,  so  as  to  entitle 
the  said  company  to  have  their  shares 
quoted  in  the  official  list  of  the  said  Stock 
Exchange.'*  In  the  first  place  it  was  ob- 
jected  that  there  is  no  allegation  of  any 
design  to  injure  and  deceive  purchasers, 
but  only  the  members  of  the  committee 
of  the  Stock  Exchange.  That  omission, 
however,  appears  to  me  immaterial,  if  the 
natural  and  probable  effect  of  deceiving 
the  conmiittee  in  the  mode  alleged  would 
be  to  injure  and  deceive  purchasers. 

It  was  further  objected  that  there  is 
no  allegation  of  any  design  to  give  a  fic- 
titious value  to  the  shares,  and  that  it 
ought  not  to  be  inferred  in  a  criminal 
case ;  but  here,  again,  I  think  that  if  the 
design  alleged  was  to  induce  purchasers 
to  believe  that  the  position  and  prospects 
of  the  company  were  better  than  they 
really  were,  the  further  design  is  induc- 
ing such  purchasers  to  g^ve  a  higher  price 
for  the  shares,  being  the  natural  and 
probable  consequence,  ought  to  be  in- 
ferred. See  The  King  v.  Bixon  (2). 
But  then  it  was  argued  with  great  force 
by  Mr.  Bowen  that  there  is  no  allegation 
that  what  the  purchasers  were  to  be 
induced  to  believe  was,  in  any  respect 
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that  ooald  affect  the  price  of  the  shares, 
nntme,  in  which  case  it  must  be  admitted 
that  there  conid  be  no  fraud  npon  the 
purchasers. 

Now,  the  facts  which  the  purchasers 
were  to  be  induced  to  believe  were  as  fol- 
lows : — 1st.  That  the  said  company  was 
duly  formed  and  constituted,  which  cer- 
tainly is  not  negatived ;  and  2nd.  That 
they  had  in  all  respects  complied  with  the 
rales  and  regulations  of  the  said  Stock 
Exchange,  so  as  to  entitle  the  company  to 
have  their  shares  quoted  in  the  official 
list ;  and  this  is  not  in  any  way  negatived 
except  by  allegation  that  the  design  was 
by  false  pretences,  to  induce  the  commit- 
tee, contrary  to  the  true  intent  and 
meaning  of  the  said  rules  in  the  second 
count  and  in  the  first  count  mentioned, 
to  order  the  quotation ;  and  looking  at 
those  rules,  it  will  appear  that  some  of 
them  relate  merely  to  the  convenient 
transaction  of  business  by  the  committee 
of  the  Stock  Exchange,  and  whether  com- 
plied with  or  not  could  have  no  effect 
upon  the  value  of  the  shares  in  the  mar- 
ket. It  would,  therefore,  it  was  urged,  be 
consistent  with  all  the  allegations  of  the 
conspiracy  that  the  only  rules  which  the 
purchasers  were  to  be  induced  to  believe, 
contrary  to  the  fact,  had  been  complied 
with,  were  such  as  could  not  by  possi- 
bility affect  in  the  mind  of  the  purchasers 
the  value  of  the  shares.  This  appears 
to  me  a  serious  objection,  and  I  have  con- 
siderable doubt  whether  it  is  cured  by 
overt  acts  alleged  in  the  subsequent  part 
of  the  count ;  for  in  the  first  place  it  was 
held  in  the  case  of  The  King  v.  PerroU  (10) 
that  an  indictment  for  obtaining  money 
by  false  pretences  must  negative  by  spe- 
cial averment  the  truth  of  the  pretences, 
and  that  itis  notenough,  even  after  verdict, 
to  charge  that  the  defendant  falsely  pre- 
tended a  number  of  different  facts,  and  I 
think  that  the  reasoning  of  the  Judges  in 
that  case  applies  as  much  to  an  indict- 
ment for  conspiracy  as  to  an  indictment 
for  false  pretences  where,  as  in  this  case, 
the  unlawfulness  of  the  end  depends  npon 
the  nature  of  the  false  pretences  employed 
to  attain  it,  and  where,  therefore,  the  or- 
dinary rule  that  the  false  pretences  need 
not  be  specially  alleged  in  an  indictment 


for  conspiracy,  in  my  opinion  does  not 
apply.  And  in  the  next  place,  the  false 
pretences  alleged  are  not  necessarily  in- 
consistent with  full  compliance  with  the 
rules,  since,  for  instance,  though  it  may 
have  been  falsely  asserted,  as  is  alleged, 
that  the  number  of  shares  allotted  uncon- 
ditionally was  34,365,  and  that  ten  per 
cent,  had  been  paid  thereon,  and  that  no 
shares  had  been  conditionally  allotted, 
yet  it  may  be  true,  for  anything  that  ap- 
pears, that  two-thirds  of  the  whole  amonnt 
of  the  nominal  capital  had  been  applied 
for,  and  allotted  unconditionally,  and  ten 
per  cent,  paid  thereon,  which  was  all  that 
the  rules  required.  Under  these  circnm- 
stancesl  am  by  no  means  sure  that  this  fitct 
would  not  have  been  fatal  to  the  oonnt 
on  demurrer,  or  a  motion  to  quash,  bat  it 
appears  to  me  to  be  just  one  of  those  defects 
which,  according  to  the  rules  laid  down  in 
Serjeant  Williams*  Notes  toSawiders,  vol.  2, 
p.  261,  and  acted  upon  in  the  two  cases 
cited  by  the  Solicitor -General  of  2ey. 
tnwnyi  v.  The  Queen  (7),  and  The  Queen  v. 
Goldsmith  (14),  is  cui^ed  by  verdict.  'So 
injustice  can  be  done  to  the  defendants  by- 
acting  upon  this  rule,  because  it  must  be 
assumed  that  the  Judge  properly  directed 
the  jury  as  to  what  false  pretences  mnst 
be  proved  to  justify  a  conviction.  Upon 
the  whole,  therefore,  I  am  of  opinion  that 
the  count  is  sufficient  to  sustain  the  con- 
viction, and  that  the  error  assigned  cannot 
be  allowed.  Having  arrived  at  this  concln- 
sion,  it  is  not  necessary  for  me  to  express, 
and  I  abstain  from  expressing,  any  opi- 
nion upon  the  validity  of  the  first  count. 

Judgment  for  the  Orowiu 


Solicitors — Abrahams  Be  Roffey,  for  the  prosecu- 
tion ;  Qoldring.  fbr  Aspinall. 
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THE  QUSBir  V.   DSANB.* 


JndictmefU  —  Pleading  —  Charging  pre^ 
vious  Conviction  for  Felony  in  Indictment 
for  Misdemeanour — FaJse  Pretences. 

In  an  indictment  for  obtaining  money  by 
false  pretences  it  is  competent  to  charge  a 
previous  couvieiion  for  felony^  and  upon  a 
conviction  on  both  charges^  the  least  sen- 
tence of  penal  servitude  that  can  be  awarded 
is  for  seven  years. 

Case  reserved  by  the  learned  Chair- 
man of  the  Lancashire  Quarter  Sessions, 
held  at  Kirkdale. 

On  the  17th  of  January,  1877,  Mary 
Jane  Patterson  Deane  pleaded  gnilty  be- 
fore me,  sitting  as  chairman  of  the  Gonrt 
of  general  quarter  sessions  of  the  peace, 
held  hy  adjournment  at  Kirkdale,  in  and 
for  the  county  palatine  of  Lancaster,  to 
an  indictment  charging  her  with  obtain- 
ing money  bj  isAae  pretences.  She  also 
pleaded  guilty  to  a  previous  convic- 
tion of  felony  (after  another  previous 
conviction  of  felony)  charged  in  the  same 
indictment.  1  sentenced  her  to  seven 
years*  penal  servitude.  A  copy  of  the 
indictment  is  annexed  to  and  forms  part 
of  this  case. 

By  section  88  of  the  Act  24  &  25  Vict. 
c  96,  the  misdemeanour  of  obtaining 
money  by  fJEdse  pretences  is  punishable 
by  penal  servitude  for  three  years. 

Section  7  of  the  same  Act  provides  for 
the  punishment  of  larceny  after  a  previous 
conviction  of  felony. 

Section  8  provides  for  the  punishment 
of  larceny  after  a  previous  conviction  of 
an  indictable  misdemeanour. 

But  there  is  no  express  provision  in 
the  Act  for  the  punishment  of  an  indict- 
able miBdemeanonr  after  a  previous  con- 
Tiction  of  felony. 

Section  116  of  the  same  Act,  however, 
which  contains  provisions  for  the  form 
in  which  previous  convictions  are  to  be 
charged  is  in  these  words :  "  In  any  in- 
dictment for  any  offence  punishable  ander 
this  Act  after  a  previous  conviction  for 
uy  felony,  misdemeanour  or  offence,  it 

*  09nm  Kelly,  C.B. ;  Mellor,  J. ;  Lush,  J. ; 
J>attiiaii,  J. ;  and  HtiddlestOD,  B. 


shall  be  su£Bloient,"  Jdo.  It  is  therefore 
olear  that  in  this  section  the  insertion  of 
a  charge  of  a  previous  conviction  for 
felony  on  an  indictment  for  misdemeaour 
is  contemplated.  Whether  the  words  are 
sufficient  to  make  such  an  insertion  legal 
is  a  question  for  the  consideration  of  the 
Court. 

By  the  Act  of  27  &  28  Vict.  o.  47.  s. 
2,  it  is  provided  that  no  sentence  of  penal 
servitude  shall  be  for  less  than  five  years, 
and  that  "  where  any  person  shall  on  in- 
dictment  be  convicted  of  any  crime  or 
offence  punishable  with  penal  servitude, 
after  having  been  previously  convicted  of 
felony,  the  least  sentence  of  penal  servitude 
that  can  be  awarded  shall  be  seven  years." 

By  the  Act  of  84  &  35  Vict.  c.  112.  ss. 
8  &  9,  it  is  provided  that  where  there  haa 
been  a  previous  conviction  of  a  crime 
police  supervision  may  be  added  to  the 
sentence,  and  reference  for  the  form  of 
charging  the  previous  conviction  is  made 
to  section  116  of  the  Act  of  24  &  25  Vict. 
c.  96  above  quoted. 

Under  these  last-mentioned  sections, 
therefore,  there  is  express  power  to 
charge  a  previous  conviction  for  felony  in 
an  indictment  for  misdemeanour,  but  only 
for  the  purpose  of  sentencing  to  police 
supervision. 

In  the  case  of  the  QuAen  v.  Bummers  (1), 
it  was  held  that  a  sentence  of  penal  ser- 
vitude for  five  years,  on  a  conviction  for 
a  misdemeanour,  was  right,  a  previous 
felony,  though  proved,  not  having  been 
charged  in  the  indictment.  It  will  be 
observed,  however,  that  in  the  case  stated 
it  is  assumed  that  in  an  indictment  for  a 
misdemeanour  under  the  Larceny  Act  a 
previous  conviction  of  felony  could  be 
charged.  In  the  case  of  the  Queen  v. 
WiUis  (2)  the  case  of  the  Queen  v.  Sum* 
m^rs  (1)  was  followed. 

The  question  for  the  opinion  of  the 
Court  is  whether  the  sentence  of  seven 
years' penal  servitude  was  right,  and  if 
not,  what  sentence  should  be  substituted. 

No  counsel  appeared. 

Kelly,  C.B. — We  think  the  sentence 
of  seven  years'  penal  servitude  was  right. 

(1)  88  Law  J.  Rep.  M.C.  62;  8.  c.  Law  Bep. 
1  C.O.R.  182. 

(2)  41  Law  J.  R«>p.  M.C.  102 ;  s.  c.  Law  Rep. 
1  C.C.R.  863. 
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The  27  and  28  Viot.  c.  47.  b.  2  enacts 
that  "  where  any  person  shallf  on  indict- 
ment, be  convicted  of  any  crime  or  oflfence 
punishable  with  penal  servitude  after 
haying  been  previonsly  convicted  of  fe- 
lony (whether  snch  previous  conviction 
shaJl  have  taken  place  on  an  indictment 
or  ander  the  provisions  of  the  Act  18  A 
19  Vict.  c.  12G),  the  least  sentence  of 
penal  servitude  that  can  be  awarded  in 
such  case  shall  be  a  period  of  seven 
years."  Therefore  we  answer  the  ques- 
tion put  for  our  opinion  by  saying  that 
whenever  a  prisoner  is  sentenced  to  penal 
servitude  on  a  conviction  upon  an  indict- 
ment for  false  pretences,  and  a  previous 
conviction  for  felony  is  charged  in  the 
same  ijidictment,  on  which  also  the  pri- 
soner is  convicted,  the  least  sentence  of 
penal  servitude  that  can  be  awarded  is 
seven  years. 
The  other  Judges  concurred. 

CormcUon  affirmed. 


NoTB.— The  Irish  Court  of  Crown  Cases  Be* 
served  have  come  to  a  contrary  decision  npon  the 
same  statutes.  In  The  Queen  t.  Garland  (Irish 
Rep.  8  C.L.  38S;  s.  c  11  Cox  C.L.C.  224),  heard 
before  Whiteside,  C.J.;  O'Brien,  J.;  Fit^rald, 
J. ;  George,  J. ;  and  Deasey,  B. ;  the  Conrt, 
after  hearing  argument  both  for  the  prisoner  and 
the  Crown,  the  Solicitor-Oeneral  appearing  for 
the  Oown,  on  which  the  24  &  26  Vict.  c.  96.  ss.  7, 
8,88,  116;  27  &  28  Vict  c  47.  s.  2;  and  The 
Queen  v.  Summers  (38  Law  J.  Rep.  TUL.C.  62 ;  s.  e. 
Law  Rep.  1  C.C.R.  182),  were  cited  and  discassed, 
held  that  in  an  indictment  for  &lse  pretences  a 
previous  conviction  for  felony  could  not  be  chaiged, 
and  that  the  proceedings  under  24  &  25  Vict.  c. 
96.  8.  116,  were  irregular  on  such  an  indictment. 
In  that  case  the  question  reserved  for  the  Court 
was,  "  Is  it  competent  for  a  prosecutor  in  an  in- 
dictment for  the  misdemeanour  of  obtaining  money 
by  false  pretences  to  charge  a  previous  conviction 
for  felony,  and  to  support  such  charge  by  such 
evidence  as  is  authorised  by  the  24  &  26  Vict.  c.  96. 
B.  1 1 6  ?  "  In  answering  the  above  question,  White- 
side, C.J.,  delivering  the  judgment  of  the  Court 
quashinff  the  conviction,  said :  '*  No  section  of  any 
statute  has  been  produced  to  shew  any  such  power. 
It  is  not  for  us  to  say  that  it  was  a  casus  omissus  in 
the  24  &  25  Vict.  c.  96.  Some  sections  have  been 
cited  to  shew  that  the  Legislature  intended  to  give 
that  power,  but  no  section  has  been  referred  to 
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Feh 

Beceivmg  Stolen  Ooade — Huehand  and 
Wife — Adidterer. 

On  ths  2Srd  of  June  a  to^e  left  her 
huahamd^s  house  at  Burslem^  taking  with 
her  a  quantUy  of  money  and  other  artidet 
belonging  to  her  husband.  The  prisoner^ 
who  was  a  policeman  stationed  in  the  same 
place  at  the  time^  eaUed  and  saw  the  huS' 
band  a  few  days  afterwards^  and  ctgain 
ahout  a  week  after  thoity  and  continued  in 
the  force  at  that  pUice  till  the  24dh  of  July. 
In  the  October  foUawing  the  prisoner  and 
the  wife  were  found  together  in  Belfast^  in 
possession  of  the  husband* s  property.  The 
prisoner  had  actual  manual  possession  of  a 
portion  of  tJie  property.  They  were  proved 
to  have  commdtted  adultery  at  Chester  in 
the  preceding  August.  The  prisoner  was 
tried  and  convicted  on  the  count  in  the 
indictment  which  charged  him  with  re- 
cewing  the  goods^  knowing  them  to  have  been 
stolen ; — 

Held,  that  there  was  no  evidence  of  a 
talcing  of  the  goods  by  any  one  other  than 
the  wife.  That  a  w^e  cannot  be  convicted 
of  stealing  her  husband^  s  goods  alone^  not- 
withstanding her  aduUery ;  and^  therefore^ 
thai  the  prisoner  could  not  be  convicted  of 
receiving  frotn  her  goods  taken  by  her  alone^ 
and  without  his  participation. 

The  Queeu  v.  Doer,  L.  &  G.  240,  and 
The  Queen  v.  Featherstone,  Dears.  G.C. 
369,  explained  and  corrected  by  reference  to 
reports  of  those  cases  in  the  Law  Journal  Re« 
ports  in  32  Law  J.  Bep.  M.C.  33,  and  23 
Law  J.  Bep.  M.G.  127,  respeotivehi. 

Case  reserved  hy  the  learned  Recorder 
of  Chester. 

William  Edward  Kenny  was  tried 
before    me  upon  an    indictment  which 

*  Coram  Kelly,  C.B.;  Mellor,  J.;  Lnsh,  J.; 
Benman,  J. ;  and  Hnddleston,  B. 

whichfgives  it."  No  question  oould  arise  there  as 
to  the  sentence,  as  it  was  a  sentence  of  imprison- 
ment for  eight  months. 

The  decision  in  Ireland  therefore  tamed  upon 
the  constmction  to  be  ^ut  upon  the  24  &  26  VicL 
c.  96,  whilst  the  case  in  the  text  seems  to  have 
been  considered  with  reference  merely  to  the 
27  &  28  Vict.  c.  47.  s.  2. 
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charged  him  in  the  first  count  with 
■ieahng  on  the  26th  of  Aagnst,  1876, 
certain  money  to  the  amount  of  1432., 
one  purse,  one  silver  watch,  one  child's 
cloak,  one  scar^  one  American  box,  one 
prajer-book,  two  money  bags,  and  other 
articles  of  the  moneys,  goods  and  chattels 
of  Edward  Gum;  and  in  the  second 
count  with  feloniously  receiying  on  the 
day  and  year  aforesaid  the  moneys,  goods 
and  chattels  aforesaid,  well  knowing  the 
same  to  have  been  feloniously  stolen. 
The  following  was  the  evidence  : — 
Edward  Gum. — I  am  an  innkeeper  at 
Borslem.  On  the  23rd  of  June,  1876, 
my  wife  left  my  house  without  my  know- 
ledge or  consent.  The  same  night  I 
missed  143  sovereigns.  The  money  was 
in  a  bag.  This  bag  (produced)  is  it. 
There  was  another  bfl^  without  money  in 
it.  This  (produced)  is  it.  This  watch 
(produced)  is  mine.  My  wife  wore  it 
sometimes.  I  gave  her  no  permission  to' 
take  it  or  any  of  the  things.  This 
prayer-book  (produced)  is  mine.  These 
three  sheets  (produced)  I  believe  to  be 
mine.  Four  were  missing  after  my  wife 
left.  This  bed  cover,  baby's  cloak,  scarf, 
and  this  American  box  (all  produced) 
are  mine.  The  money  I  saw  safe  on  the 
morning  of  the  23rd  of  June.  I  was 
saving  it  to  buy  horses  in  Ireland.  Three 
days  after  my  wife  lefb  I  saw  the  prisoner. 
He  came  to  my  house.  A  week  after 
that  he  came  again,  and  asked  me  how 
much  money  my  wife  took.  I  told  him 
15/.  or  20Z.  I  told  him  that  because  I 
wanted  some  information  from  him.  I 
accused  him  of  being  out  car-driving 
with  my  wife  on  the  Sunday  before.  He 
denied  it.  The  prisoner  lefb  the  neigh- 
bourhood shortly  after,  and  I  heard  no 
more  of  him  or  my  wife  till  October, 
when  I  went  to  Ireland  with  a  police 
officer.  I  found  them  together  at  Bel&st. 
They  were  in  a  back  room,  packing  a 
box.  The  prisoner  was  packing  it.  It 
was  my  American  box.  I  saw  some  of 
the  contents  of  the  box.  ^y  prayer-book 
was  in  it  and  the  child's  cloak.  The  bed 
cover  was  in  the  prisoner's  box.  I  saw 
the  prisoner  searched.  He  was  wearing 
my  watch. 

Cross-examined. — I    sometimes    wore 
the    watch,    so    did    my    wife.     I    had 
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another.  I  wore  both  as  I  liked.  My 
wife  deposited  over  1001,  with  a  Mr. 
Jackson  at  Gheadle,  eighteen  months 
before.  She  did  not  do  that  when  I  had 
a  woman  named  Sherlock  in  the  house. 
Nothing  of  the  sort  took  place.  My  wife 
was  in  Court  at  Tunstall.  She  did  not 
give  evidence.  The  gold  was  locked  up 
in  a  drawer.  I  had  the  key  in  my 
pocket,  and  she  must  have  got  another. 

Be-examined. — She  took  the  lOOZ.  to 
Jackson  against  my  will.  It  was  my 
money.  I  wrote  to  him  for  it,  and  he 
sent  me  a  cheque,  which  I  cashed,  and 
this  was  part  of  the  143Z. 

John  Dodd. — I  am  a  sergeant,  Stafford- 
shire  police.  The  prisoner  was  in  that 
force  until  the  24th  of  July  last,  stationed 
at  Burslem.  He  had  not  much  money. 
His  wages  were  22^.  per  week.  I  heard 
of  him  borrowing  &t)m  his  comrades. 
He  was  a  single  man.  I  went  with  pro- 
secutor to  Belfast  in  October.  We  found 
the  prisoner  and  the  prosecutor's  wife 
there  together.  He  was  wearing  this 
watch  (produced).  I  found  on  him  in 
these  two  bags  (produced)  98Z.  149.  8d, 

Cross-examined.  —  There  were  four 
Irish  12.  notes  in  the  money.  The  bags 
were  in  his  pockets.  All  the  other  things 
(except  the  watch)  were  in  the  boxes 
and  in  the  rooms  occupied  by  the  prisoner 
and  Mrs.  Gnrn. 

Be-examined. — The  prisoner  was  pack- 
ing the  box  in  which  I  found  the  bed 
cover. 

Harriet  Upton. — [Evidence  of  inability 
to  travel,  arising  from  illness,  having 
been  duly  given,  the  deposition  of  this 
witness  before  the  magistrates  was  read 
as  follows]  : — 

I  am  a  single  woman,  and  live  at  10 
Paradise  Bow,  Chester.  I  know  the 
prisoner.  I  recollect  him  coming  to  my 
house  early  in  the  month  of  August  last. 
It  would  be  about  one  in  the  morning. 
Previously  to  his  coming,  a  lady  had 
been  lodging  in  my  house  about  six  weeks. 
She  gave  me  the  name  of  Mrs.  Burs- 
lem. The  photograph  now  produced  is 
the  photograph  of  the  lady.  Mrs.  Burs- 
lem opened  the  door  for  the  prisoner 
when  he  came.  They  occupied  the  same 
bedroom  that  night,  and  left  at  ten 
o'clock  the  night  folio wiDg.     I  see  the 
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American  box  produced.  Tbe  prisoner 
assisted  in  moving  the  box  downstairs 
and  from  the  house.  Since  the  prisoner 
and  Mrs.  Burslem  left,  I  have  had  a 
letter,  asking  me  to  visit  them.  It  came 
from  Belfast.  There  was  only  one  bed  in 
that  room. 

Edward  Gum,  the  prosecutor,  recalled. 
The  photograph  now  produced  to  me  is 
the  photograph  of  mj  wife. 

Upon  this  evidence  the  counsel  for  the 
prosecution  relied  on  the  second  count  of 
the  indictment,  and  contended  on  the 
authority  of  the  cases  of  The  Queen  v. 
Beer  (1),  and  The  Qtteen  v.  FeaiheT* 
atone  (2),  that  the  wife  by  adultery  with 
the  prisoner  in  August,  at  Chester,  *'  de- 
termined her  quality  of  wife,''  and  in 
then  converting  her  husband's  goods  to 
her  own  use  was  guilty  of  larceny,  and 
that  the  prisoner,  consequently,  could  be 
guilty  of  receiving. 

The  prisoner's  counsel  argued  that  a 
wife  cannot  be  guilty  of  larceny  of  her 
husband's  goods,  and  that  there  is  no  de- 
cided case  to  that  effect ;  the  case  of  The 
Queen  v.  Beer  (I)  being  open  to  the  in- 
ference that  the  receiving  was  from  some 
person  other  than  the  wue.  And  he  fur- 
ther contended  that  there  was  no  suffi- 
cient distinct  possession  of  the  property 
by  the  prisoner  (at  all  events  in  the  city 
of  Chester  and  within  the  jurisdiction  of 
this  Court  of  Quarter  Sessions)  to  render 
the  prisoner  liable  to  conviction  as  a  re- 
ceiver. He  cited  The  Queen  v.  JSo^en- 
herg  (3)  and  The  Queen  v.  Prince  (4). 

Having  regard  to  the  statute  24  &  25 
Vict.  c.  96.  s.  96,  which  renders  a  re- 
ceiver liable  to  be  indicted  wherever  the 
principal  felon  might  be  indicted,  I  left 
the  case  to  the  jury,  adopting  the  view 
taken  by  the  counsel  for  the  prosecu- 
tion. 

Under  these  circumstances  the  jury 
found  the  prisoner  guilty  of  felonious 
receiving,  and  I  postpone  the  sentence 
until  the  opinion  of  the  Court  for  the 
consideration  of  Crown  Cases  Reserved 

(1)  L.  &  C.  240;   s.  c.  32  Law  J.  Bep.  M.C. 
33. 

(2)  Dears.  C.C.  369  ;  s.  c.  23  Law  J.  Rep.  M.C. 
127. 

(3)  1  Car.  &  K.  233. 

(4)  U  Coz,  Cr.  Caoes,  146. 


could  be  taken,  and  offered  to  take  bail 
for  the  appearance  of  the  prisoner  to 
receive  judgment. 

I  respectfully  refer  the  Court  to  ihe 
cases  enumerated  in  the  note  to  the  case 
of  The  Queen  v.  Mutters  (5),  and  I  request 
tiie  opinion  of  the  Court  as  to  whether 
the  conviction  is  right. 

Marshall^  for  the  prisoner. — A  wife 
cannot  be  convicted  of  stealing  her  hus- 
bands goods,  notwithstanding  her  adul- 
tery.  There  is  no  authority  to  that 
effect,  and  it  is  contrary  to  the  principle 
that  a  man  and  his  wife  are  one  in  the 
eye  of  the  law.  The  Queen  v.  Beer  (1) 
is  capable  of  the  explanation  that  some 
one  else,  other  thiui  the  wife  or  the 
adulterer,  stole  the  goods.  The  prosecu- 
tion in  this  case  chiefly  relied  on  the 
judgment  of  Lord  Campbell  in  The  Queen 
y.  Feaiheretone  (2),  but  in  that  case  the 
adulterer  wa^  charged  with  stealing  the 
goods  of  the  husband,  and  not  with  re- 
ceiving, and  moreover  he  participated  iu 
the  act  of  taking  by  the  wife  knowing 
that  she  took  them  without  the  autho- 
rity of  the  husband.  (He  was  then 
stopped.) 

Rose,  for  the  prosecution. — The  con. 
viction  was  right  on  the  ground  that  the 
wife  stole  the  goods  when  she  disappeared 
with  them  &om  her  husband's  house 
with  the  intention  of  committing  adul- 
tery, or  if  not  then,  at  any  rate  when, 
having  committed  adultery,  she  gave  the 
prisoner  the  box  in  Chester.  Tfie  Queen 
V.  Beer  (1)  is  iu  point,  and  conclusive  in 
favour  of  the  conviction. 

[Denhlan,  J. — The  same  case  is  re- 
ported in  the  32  Iaw  Journal  Reports,  M.  C. 
33,  and  the  judgment,  as  there  reported, 
shews  the  true  ground  of  the  decision. 
Pollock,  C.B.,  is  there  reported  to  have 
said,  *'  It  is  clear  that  all  these  things 
could  not  have  been  taken  away  by  the 
prosecutor's  wife  when  she  left,  as  the 
bundle  she  carried  was  not  sufficiently- 
large  to  contain  them."  Therefore  the 
Court  may  have  deemed  that  fact  evi- 
dence that  the  wife  did  not  take  thenx, 
and  as  there  was  no  evidence  that  the 
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(5)  L.  &  C.  511;  s.  c.  34  Law  J.  Bop.  M.C. 
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prisoner  was  conoemed  in  taking  them 
from  the  hoase,  and  as  there  was  a  oonnt 
in  the  indictment,  charging  the  prisoner 
with  receiving  them  from  some  evilly 
disposed  person,  the  Conrt  held  that 
there  was  evidence  apon  which  the 
jorj  conld  convict  upon  that  count. 
Kellt,  C.B. — In  that  case  there  were 
articles  which  the  wife  had  nothing  to  do 
with,  therefore  the  prisoner  might  have 
been  convicted  of  stealing  those  alone.] 

FetUherstaiie'i  Case  (2)  i»in  my  favour. 

[Dbitm AN,  J. — That  case  also  is  reported 
in  23  Law  Journal  Reports,  M.C.  127,  and 
the  report  in  that  work  is  obviously  a  more 
acenrate  report  than  the  other.  Lord 
Campbell  is  there  reported  to  say,  after 
laying  down  the  general  rule  that  a  wife 
cannot  be  convicted  of  stealing  the  goods 
of  her  husband,  '*I  think  the  case  of  the 
prisoner  must  be  considered  in  the  same 
light  as  if  he  had  taken  the  goods  him- 
self. This  is  not  the  case  of  a  receiving 
of  the  goods  from  the  wife,  but  the 
prisoner  is  supposed  actually  to  have 
assisted  her  in  taking  them."  And  in 
the  same  report  Alderson,  B.,  is  made  to 
say  that  '*  the  prisoner's  taking  the  goods 
from  the  possession  of  the  wife,  she 
being  an  adulteress,  is  a  taking  by 
tiie  man  from  the  possession  of  the 
husband  at  the  time  he  took  them." 
HiLLOR,  J. — FeafhenUme's  Case  (2), 
IB  reported  in  the  Law  JcumaX  Bepcris,  is  a 
very  valuable  case,  hot  it  is  an  authority 
against  you,  and  not  in  your  favour. 
Lush,  J. — And  as  reported  in  the  other 
reports  that  case  is  misleading.  The 
dictum  of  Lord  Campbell  that  adultery 
determines  the  quality  of  wife,  and 
causes  her  property  in  her  husband's 
goods  to  cease,  cannot  be  maintained. 
Kbllt,  O.B.  —  The  principle  is  that 
husband  and  wife  are  one  person.  Can 
you  contend  that  a  man  could  receive 
property  stolen  from  himself?] 

A  man  may  receive  from  himself 
properiy  stolen  by  himself  as  an  accessory 
—The  Queeii  v.  Hikghe*  (6). 

KiLLT,  C.B. — I  am  of  opinion  that  thia 
eonviction   cannot    be    sustained.      The 

(6)  29  Law  J.  Bep.  M.G.  71. 
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second  count  of  the  indictment  upon 
which  the  case  was  left  to  the  jury,  was 
not  for  stealing  but  for  receiving  the 
property,  knowing  it  to  have  been  stolen. 
The  general  rule  is  that  a  wife  cannot  be 
convicted  of  stealing  the  goods  of  her 
husband ;  but  what  is  the  effect  of  adul- 
tery upon  that  rule  ?  Where  a  person, 
with  the  assistance  of  the  wife,  takes  any 
goods  of  the  husband,  and  commits 
adultery  with  her,  the  question  may  arise 
whether  the  wife  had  the  authority 
of  the  husband  to  take  them.  The 
question  of  whether  she  has  committed 
adultery  or  not,  may  then  be  material.  It 
may  be  she  has  not  committed  adultery, 
and  then  the  wife's  authority  to  dispose 
of  her  husband's  goods  would  continue, 
or  it  may  be  that  she  had,  and  then  her 
authority  might  be  determined,  and  the 
question  would  be  left  to  the  juiy.  This 
seems  to  have  passed  through  the  mind 
of  Lord  Campbell,  but  there  is  nothing 
to  shew  that  the  wife  can  be  convicted  of 
stealing  the  goods  of  her  husband  whe* 
ther  she  has  committed  adultery  or  not. 
Here  the  prisoner  has  not  been  convicted 
of  stealing.  It  is  possible  that  if  he  had 
been,  the  question  might  have  arisen 
whether  he  had  or  had  not  participated 
in  the  act  of  the  wife,  and  therefore  whether 
he  could  have  been  convicted  of  larceny  or 
not.  I  rather  think  he  could  not.  But 
he  was  on  his  trial  for  receiving.  The 
conviction  cannot  be  sustained  unless  the 
property  had  been  stolen  by  somebody  or 
other.  Here  the  case  altogether  fails  to 
shew  any  felony  or  larceny  by  any  one.  It 
cannot  be  pretended  that  the  wife  stole 
them;  then  if  she  had  not  stolen  them,  no 
one  else  had.  If  the  prisoner  alone  was 
concerned  in  stealing  them  he  could  not 
have  been  indicted  for  receiving  goods 
stolen  by  no  one  but  himself.  It  is  im- 
possible that  the  prisoner  can  be  con- 
victed of  receiving  goods,  knowing  them 
to  have  been  stolen,  when  there  was  no 
evidence  of  their  being  stolen  at  all. 

Mbllob,  J. — I  have  no  doubt  whatever 
that  the  wife  did  not  steal  the  goods 
under,  the  circumstances  of  this  case, 
and  that  there  was  no  evidence  that  the 
prisoner  received  them  knowing  them  to 
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have  been  stolen.  As  to  tlie  two  cases 
cited,  the  groands  of  their  decision  are 
to  be  found  in  the  reports  of  those  cases 
in  the  Law  Journal  BepoirtB,  which  make 
those  cases,  which  are  difficalt  to  under- 
stand as  reported  in  the  other  reports, 
clear  and  strong  authorities  against  Mr. 
Rose's  contention. 

Lush,  J. — ^I  am  of  the  same  opinion. 
Upon  the  evidence,  if  the  g^oods  were 
stolen  at  all,  they  were  stolen  by  the 
wife.  No  other  person  intervened.  It  is 
admitted  she  was  not  a  thief  when  she 
left  her  husband's  house.  Husband  and 
wife  are,  in  the  eye  of  the  law,  one  per- 
son. Neither  can  be  a  witness  for  or 
against  the  other  on  a  criminal  charge 
against  either  of  them,  except  when  the 
charge  is  one  of  personal  injury  com- 
mitted by  one  on  the  other.  The  only 
effect  of  adultery  on  this  unity  is,  that 
she  forfeits  her  claim  to  the  husband's 
maintenance  of  her.  Till  the  marriage 
tie  be  dissolved  they  continue  to  be  one 
person.  The  act  of  adultery  makes  no 
difference  in  that  respect.  She  never 
was  a  thief  at  all.  Then  if  she  were  not 
a  thief  the  prisoner  could  not  be  a  guilty 
receiver  from  her. 

DsNiiAN,  J.  —  I  am  of  the  same 
opinion. 

HuDDLESTON,  B. —  The  husband  and 
wife  are  so  completely  one  that  the  finding, 
even  of  a  jury  in  the  Divorce  Courts 
that  a  wife  nas  committed  adultery,  does 
not  dissolve  the  tie,  they  can  only  be 
disunited  by  the  decree  of  the  Court.  In 
Needham  v.  Bremner  (7)  Erie,  C.J., 
says,  "  The  judgment  in  the  Divorce 
Court  did  not  alter  the  status  of  the 
defendant's  wife,  but  she  continued  to  be 
his  wife  notwithstanding  the  jury  thought 
that  she  had  done  wrong." 

Oonvictian  quashed. 


Solicitors — Chester  &  Co.,  agents  for  E.  Tennant, 
Hanley,  for  prosecation;  £.  W.  Hollinsheadi 
TuDstaU,  for  prisoner. 


(7)  36  Law  J.  Bep.  C.P.  313 ;  s.  c.  Law  Bep. 
1  O.P.  683. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1877.  1  HOOPER  (appellant)  v,  ebnbholb 
Jan.  27.  j  (respondent). 

Local  Market  Act  (30  Vict,  c.  xix.) — 
Markets  and  Fairs  Glauses  Act,  1847  (10 
Vict.  c.  14) — Scde  of  Manufactured  Ghods 
within  Limits  of  Market — Skittle  AU^ — 
Open  Place  or  Shop, 

By  a  local  Act  (30  Viet,  c.  xix.)^  which 
incorporated  tlie  provisions  of  the  Markets 
and  Fairs  Clauses  Act^  any  person  not 
licensed  was  prohibited^  under  a  penalty, 
from  selling  or  exposing  for  sale  manu- 
factured goods  "  in  a/ny  open  place  with- 
in the  limits  of  the  market,  except  in  his 
own  dwelling-place  or  shop,^^ 

The  respoiident,  who  hctd  no  license,  sold 
and  exposed  for  sale  manufactured  goods 
in  the  skittle  alley  of  an  inn,  rented  for 
that  purpose  from  the  landlord,  and  within 
the  prescribed  limits.  The  aUey  was  under 
cover  and  connected  with  the  house  ;  the 
goods  were  ranged  on  a  table  near  to  which 
the    respondent    stood : — 

Held,  that  such  place  was  an  **  open 
place*'  and  not  a  "shop**  within  the 
meaning  of  the  local  Act, 

This  was  a  Gasb  stated  hy  justices 
under  20  &  21  Vict.  c.  43.  The  material 
facts  are  as  follows — 

At  a  petty  sessions  holden  at  Wood- 
bury, in  the  county  of  Devon,  on  the  24tli 
day  of  January,  1876,  an  information  was 
preferred  by  Henry  Stone  Hooper,  here- 
inafter called  the  appellant,  against  Robert 
Kenshole,  hereinafter  called  the  respon- 
dent, under  *^The  Market  and  Fairs 
Clauses  Act,  1847  "  (10  Vict.  c.  14),  and 
"  The  Exmouth  Market  Act,  1867  "  (30 
Vict.  c.  six.),  charging  the  respondent 
with  having  on  the  27th  day  of  October, 
1875,  sold  or  exposed  for  sale  within  the 
limits  of  the  Exmouth  Market,  not  being 
in  the  new  market  place,  nor  his  own 
dwelling-place  or  shop,  certain  mann- 
factured  goods  or  merchandise  without  a 
license  from  the  undertakers  so  to  do,  and 
without  having  paid  the  market  toll  (1). 

Due  publication  of  the  following  notice 

(1)  By  10  Vict.  c.  14.  8.  12,  before  a  mar]^t  or 
fair  shall  be  opened  for  public  use,  the  undertakers 
shall  give  not  less  than  ten  days*  notice  of  the 
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hj  order  of  ihe  trnstees  of  Lord  Bolle's 
wfl],  who  are  the  midertakers  under  the 
ExEQonth  Market  Act,  1867,  was  admitted 
by  the  respondent  re- 
public Notice. 
Exmouth  Market  Act,  1867. 

The  trustees  of  Lord  Eolle's  will  hereby 
giro  you  notice  that  on  and  after  Monday, 
the  19th  of  April,  1869,  the  present 
market  house  in  the  Strand  will  be  closed, 
and  the  market  will  be  removed  and  will 
henceforth  be  held  at  the  new  market 
place  in  Chapel-street,  where  the  weekly 
market  will  be  held  as  heretofore  on 
Saturdays. 

The  limits  of  the  new  market  are  the 
limits  for  the  time  being  of  the  district  of 

tlffle  when  the  aame  shall  be  opened,  and  such 
notice  shall  be  giyen  by  the  publication  thereof  in 
eome  newspaper  circnlating  within  the  limits  of 
the  special  Act,  and  bj  printed  handbillB  posted 
in  some  oaaipicaoiis  place  within  the  limits. 

Bf  secdon  IS,  **  After  the  market  place  or  place 
for  fairs  is  opened  for  public  use,  anj  person  other 
than  a  licensed  hawker  who  shall  sell  or  expose 
for  sale  in  any  place  within  the  prescribed  limits, 
except  in  his  own  dwelling>place  or  shop,  any 
articles  in  respect  of  which  tolls  are  by  the  special 
Act  antborised  to  be  taken  in  the  market,  shall 
ibr  every  snch  offence  be  liable  to  a  penalty  not 
exceedi^  40*." 

The  &moiith  Market  Act,  1867  (30  Vict.  c. 
m.),  8.  2,  incoiporates  the  abore  proyisions  of  10 
Viet  c  14. 

By  section  7t  the  limits  of  the  market  are  defined 
to  l^  the  *'  limits  of  what  from  time  to  time  is 
the  district  of  the  Local  Board  of  Health." 

By  section  13,  certain  market  tolls  are  au- 
thonsed  to  be  taken  by  the  undertakers  from 
pencils  "  occupying  or  using  any  shed,  stall  or 
place  in  the  new  market  place,  or  bringing  into 
that  market  fplace  '^  inter  alia,  "  merchandise  or 
nuumfsctured  goods.*' 

By  the  19th  section  the  undertakers  are  em- 
pcwered  to  grant  licenses  on  certain  terms  "to 
tty  person  who  is  desirous  of  selling  or  exposing 
for  sale  in  any  of  the  open  places  withm  the 
liniits  of  the  market,  not  being  the  new  market 
place,  any  article  in  respect  of  the  sale  or  ex- 
pense for  sale  thereof  in  the  new  market  place,  any 
toll  is  authorised  to  be  granted." 

By  section  20,  a  penalty  is  imposed  for  selling  or 
exposing  for  sale,  without  a  license  from  the  un- 
dertake^ "  in  any  open  place  within  the  limits 
of  the  market,  not  being  the  new  market  place 
or  his  own  dwelling-house  or  shop,  any  article 
in  respect  of  the  sale  or  exposure  for  sale  thereof 
in  the  new  market  place,  any  toll  is  by  this  Act 
Stuted;  proyided  that  nothing  in  this  Act  shall 
mjudiee  or  intezfere  with  the  lawful  exercise  of 
uetoMd  hawkers,  of  the  eallmg  for  which  they  are 
so  liceDsed." 
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the  Local  Board  of  Health  for  Ezmonth. 
Within  these  limits  it  will,  after  the  19th 
of  April,  1869,  be  unlawful  for  any  person 
not  dnly  licensed  to  sell  or  expose  goods 
for  sale  in  any  open  place  not  being  the 
new  market  place,  or  his  or  her  own 
dwelling-honse  or  shop,  or  to  cry  for  sale 
or  sell  from  door  to  door  any  fish,  poultry, 
eggs,  butter,  fniit,  herbs,  vegetables  or 
any  other  commodity  without  haying  first 
paid  the  tolls  granted  by  the  market  Act. 
Offenders  will  for  every  such  ofience  be 
liable  to  a  penalty  of  40^. 

For  stalls  or  places  in  the  new  market 
place,  and  for  Hcenses  to  sell  in  open 
places  within  the  limits  of  the  market, 
apply  to  Mr.  E.  J.  Carter,  Exmouth. 

Dated  this  30th  day  of  March,  1869. 
By  order  of  the  trustees. 
B.  H.  Lipscomb,  Steward. 

It  was  proved  by  the  appellant,  who 
has  the  lease  of  the  market  tolls,  that  on 
the  evening  of  the  27th  day  of  October, 
1875,  the  respondent  was  in  the  Dolphin 
Inn  skittle  alley,  within  the  limits  of  the 
local  board  district  not  being  the  new 
market  place,  selling  various  manu- 
factured goods,  without  any  license  and 
not  having  paid  tolls.  There  was  a 
doorway  to  go  into  the  skittle  alley  from 
the  yard,  and  another  from  the  house. 
The  alley  was  covered  with  a  roof  and 
lighted  with  gas,  and  there  was  a  plat- 
form or  table  erected  for  the  goods  where 
the  respondent  stood,  the  goods  them- 
selves being  exposed  for  sale  on  such 
platform  or  table.  The  place  is  open  at 
the  sides  or  ends,  and  there  were  several 
windows  in  it ;  there  was  also  a  door  at 
the  side  leading  straight  into  the  street. 
The  respondent,  who  was  an  auctioneer, 
had  on  previous  occasions  sold  goods  in 
the  alley  without  paying  toll,  having 
rented  it  for  that  purpose  from  the  land- 
lord of  the  inn  so  often  as  he  required 
to  hold  a  sale ;  during  such  times  no  one 
had  a  right  to  go  into  it.  The  respond- 
ent called  evidence  to  shew  that  the  goods 
in  question  were  entrusted  to  bim  for  sale 
by  a  man  named  Bannister,  in  Exeter,  who 
was  a  licensed  hawker.  Bannister  was  not 
present  at  the  sale  on  the  27th,  but  the 

rds  were  sent  to  Exmouth  in  packages 
his  own  cart.     The  words  "licenisd 
hawker"  were  not  upon  the  packages, 
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and  thongli  the  sale  was  advertised  by 
bills,  neither  the  name,  address  or  trade, 
nor  the  words  "licensed  hawker**  ap- 
peared in  the  bills,  or  were  painted  on 
the  cart,  or  jet  inside  or  outside  of  the 
skittle  alley  (2). 

The  justices  being  of  opinion  that  the 
place  had  been  let  before  for  the  same 
parpose  without  any  toll  being  demanded, 
and  also  that  it  was  not  an  open  place  but 
a  shop,  dismissed  the  information. 

The  questions  of  law  for  the  opinion  of 
this  Court  are — 

First.  Whether  any  toll  could  be  de- 
manded, as  none  had -heretofore  been 
asked  under  similar  circumstances  ? 

Second.  Whether  the  place  where  the 
goods  were  sold  was  an  open  place  within 
the  limits  of  the  Ezmouth  Market  Act 
within  the  meaning  of  that  Act,  or  whe- 
ther it  could  be  considered  as  the  re- 
spondent*s  own  dwelling-house  or  shop 
within  the  meaning  of  10  &  11  Vict.  c. 
14  and  the  Exmouth  Market  Act. 

Third.  Whether  the  respondent,  being 
an  auctioneer,  had  any  right  to  sell  as 
such,  or  as  agent  for  a  licensed  hawker, 
who  was  not  present  himself  at  the  time 
of  sale,  and  who  had  not  complied  with 
the  requirements  and  provisions  of  the 
Hawkers  Act,  in  having  nis  name,  address 
and  calling  painted  on  the  different  pack- 
ages and  cart,  and  also  inside  or  outside 
of  the  skittle  alley. 

Charles  Bowen,  for  the  appellant,  was 
told  to  confine  his  observations  to  the 
second  and  third  questions. — The  jus- 
tices acted  wrongly  in  declining  to  con- 
vict the  respondent.  The  main  object  of 
the  Market  Act  would  be  altogether 
frustrated  if  sales  of  this  kind  were  to  be 

(2)  By  60  Geo.  8.  c.  41.  s.  14,  "  Every  licensed 
hftwker  shall  cause  to  be  written,  painted  or 
printed  in  large  legible  Eoman  capitals,  upon  the 
most  conspicuous  part  of  every  pack,  box,  bag, 
trunk,  cajse,  cart  or  waggon,  or  other  vehicle  or 
conveyance  in  which  he  or  she  shall  cany  his  or 
her  goods,  wares  and  merchandise,  and  of  evety 
room  and  shop  in  which  he  or  she  shall  so  trade ; 
and  likewise  upon  every  handbill  or  advertisement 
which  he  or  she  shall  give  out^  distribute  or 
publish,  the  words  *  licensed  hawker/  together 
with  the  number,  name  or  other  mark  or  marks 
of  distinction  so  written  or  printed  upon  his 
license." 


permitted.  The  skittle  alley  is  "  an  open 
place"  notwithstanding  the  statements 
in  the  case,  and  the  mere  fact  of  its  hav- 
ing communication  with  the  inn,  and 
being  under  cover,  is  not  sufficient  to 
make  it  a  shop,  and  to  bring  it  within  the 
exception.  Open  means  not  to  the  sky 
but  to  the  public.  The  word  "  shop  ' 
imports  something  more  than  a  mere 
place  of  sale,  the  character  of  the  building 
and  the  nature  and  duration  of  the  hold- 
ing from  the  owner  ought  to  be  taken 
into  consideration.  As  Blackburn,  J., 
remarked  in  Pope  v.  Wlialley  (3), 
"  Whenever  it  appears  that  a  person  is 
selling  in  his  own  permanent  shop,  that  is 
within  the  exception ;  but  if  he  is  doing 
what  is  equivalent  to  setting  up  a  mar- 
ket, that  IS  no  longer  using  a  private 
shop  within  the  exception."  See  also 
Fcaron  v.  Mitchell  (4)  and  McHole  v.  Da- 
vies  (5).  Secondly.  The  license  granted 
to  a  hawker  is  a  personal  license ;  at  all 
events,  the  respondent  had  not  complied 
with  the  requirements  of  50  Geo.  3.  c.  41. 
He  cited  Manson  v.  ^ope  (6). 

No  counsel  appeared  on  behalf  of  the 
respondent. 

Mellob,  J. — ^I  am  clearly  of  opinion 
that  a  licensed  hawker,  who  has  not  com- 
plied with  the  conditions  of  his  license,  is 
not  protected  from  the  penalties  which 
attacn  in  certain  cases  under  the  20th 
section  of  the  Exmouth  Market  Act, 
1867.  This  was  not  a  shop  belonging  to 
the  defendant  within  the  meaning  of  the 
Act.  The  place  was  an  open  one  to  all 
intents  and  purposes,  so  far  as  the  public 
were  concerned,  and  goods  were  laid  out 
and  offered  for  sale  by  the  respondent  on 
a  platform  or  table.  I  think  that  in  order 
to  constitute  a  shop  there  must  be  some 
structure  of  a  more  or  less  permanent 
character.  This  was  not  a  shop  in  the 
popular  sense  of  the  t«rm,  and  I  am  of 
opinion,  therefore,  that  the  magistrates 

(3)  6  B.  &  S.  308 ;  s.  c.  34  Law  J.  Bep.  M.C. 
76. 

(4)  41  Law  J.  Hep.  M.C.  170;  8.  c.  Law  Bep. 
7  Q.B.  690. 

(5)  45  Law  J.  Bep.  M.C.  30;  8.  c  Iaw  Bep. 
1  Q.B.  Biv.  59. 

(6)  2  B.  &  a  498;  8.  c  31  Law  J.  Bep.  H.C. 
191. 
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onght  to  Yukve  oonyicted.  I  do  not  intend 
to  giTO  an  answer  to  the  question  as  to 
whether  tolls  were  payable  by  the  re- 
spondent, but  it  most  not  be  supposed 
that  I  entertain  any  doubt  on  the  point. 
The  case  must  be  remitted  to  the  jus- 
tices with  the  expression  of  our  opinion 
that  this  place  did  not  come  within  the 
excepted  words  "  his  own  shop/'  and  that 
they  ought  to  have  oonvicted. 
MiiasTT,  J. — I  am  of  the  same  opinion. 

Case  remitted, 
Solidtozfl — ^Frere,  Foster  &  Frere,  for  appellant. 
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Vagrant  Act  (5  Geo.  4.  c.  83),  «. 
Spiritualum — "  ZFaing  suhth  Graft,  Means 
or  Device  hy  Palmistry  or  otherwise  to 
dec&he  " — Rogue  and  Vagabond. 

The  tmpoHure  of  exercising^  with  intent 
to  deceive^  a  pretended  power  of  holding 
intercourse  with  the  invinble  world,  and  of 
obtaining  manifestatums  and  communica* 
tiong  from  supernatural  and  invisible  spi' 
riis,  is  an  aMempt  to  deceive  by  "  usi/ng 
subtle  craft,  means  or  device  by  palmistry 
or  oiherwise^*  within  section  4a^of  the 
Vagrant  Ad,  5  Geo.  4.  c.  83. 

It  is  not  necessary  to  constitute  a  man  a 
rogue  and  a  vagabond  within  this  section, 
that  lie  should  lead  a  wandering  and  vaga^ 
bond  life. 

Case  stated  by  justices  of  Hudders- 
field,  under  20  &  21  Vict.  c.  43. 

At  a  petty  sessions  held  in  and  for  the 
borough  of  Huddersfield,  on  the  11th  of 
November,  1876,  the  appellant  was 
brought  up  in  custody,  and  a  charge  was 
preferred  against  him  by  Chief  Constable 
Henry  Hilton,  the  respondent,  under 
section  4  of  5  Geo.  4.  c.  83,  for  that  he, 
the  appellant,  on  the  23rd  of  October, 
1876,  at  Huddersfield,  did  unlawfully 
use  certain  subtle  means  or  devices  by 
ptthnistry  or  otherwise,  to  deceive  and  im- 
pose on  certain  of  her  Majesty's  subjects, 
to  wit,  George  Heniy  Hepplestone,  Henry 


Bedford  Lodge  and  others,  contrary  to 
the  statute,  upon  the  hearing  of  which 
charge  the  appellant  was  convicted  by 
the  justices  of  the  said  o£fenoe,  and  they 
adjudged  him,  as  a  rogue  and  a  vagabond, 
to  be  committed  to  the  house  of  correction 
at  Wakefield,  there  to  be  kept  to  hard 
labour  for  the  space  of  three  calendar 
months. 

Upon  the  hearing  it  was  proved  on 
the  part  of  the  respondent  and  found  as 
a  &>ct,  that  the  appellant  had  agreed  with 
one  George  Henry  Hepplestone,  at  the 
request  of  the  latter,  to  give  two  Spiri- 
tualistic   stances    at    the    residence    of 
Henry  George  Hepplestone,  for  the  sum 
of  21,  each ;  but  that  in  the  event  of 
there    being    more  than  eight  persons 
present  at  either  of  such  s&Einces,  then 
the  payment    to  the   appellant    to    be 
after  the  rate  of  five  shillings  for  each 
person.    It  was  further  proved  that  in 
pursuance  of  this    agreement,    the   ap- 
pellant held  two  seances  at  the  residence 
of  George  Henry  Hepplestone,  on  the  22nd 
and  23d  of  October,  1876,  and  that  at 
the  latter  of  such  stances,  in  respect  of 
which  no  mon^  was  paid,  George  Henry 
Hepplestone,  Henry  Bedford  Lodge  and 
others  were    present.     It    was    further 
proved  that  the  persons  present  at  the 
seance  (other  than  the  appellant)  were 
directed  by  the  appellant  to  place  their 
hands  upon  the  table  around  which  they 
were  seated,  and  their  feet  under  their 
chairs.    After  which  he  said,  "  We  Spiri- 
tualists  have  to  be  very  guarded  in  conse- 
quence of  the  Slade  case.     Some  call  it 
psychic  force,  some  animal  magnetism, 
some  legerdemain,  some  conjuring,  some 
one  thing  and  some  another.  I  call  it  Spi- 
ritualism, but  you  must  judge  for  your- 
selves."    It   was  further  proved    that 
there  was  no  light  in  the  room  except 
that  given  by  a  single  gas  jet,  and  that 
during  what  were    termed    the    mani- 
festations,  the  gas  was   turned  almost 
out.     The  alleged   manifestations  were 
the  following  :•— 

(a)  Baps  were  heard  under  the  table, 
whereupon  the  appellant  said,  ''They 
are  soon  here  to-night;  the  conditions 
are  very  fftvourable." 

(&)  The  appellant  placed  a  small  tam- 
bourine  upon  a  musical  instrument  called 
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''fairy  bells,"  and  then  pnt  it  on  the 
table,  a  little  distance  from  himself.  The 
instrument  was  then  observed  to  move 
towards  the  appellant,  who  enquired 
whether  the  company  had  seen  it  move, 
wherenpon  one  of  them  asked  him  to 
request  the  spirit  to  move  it  in  the  oppo- 
site direction,  to  which  the  appellant  re* 
plied,  "  We  had  better  take  the  manifes- 
tations exactly  as  they  come,"  and  that 
it  "  conldn't  be  done."  He  was  then 
asked  "  Why  ?  "  and  he  answered,  "  I 
don't  know  how  it  is  done." 

(c)  A  small  musical  box  was  then 
handed  round  the  company,  who  exa- 
mined it.  It  was  then  placed  by  the 
appellant  abont  half  a  yard  in  front  of 
himself  on  the  table.  He  said  the  spirits 
were  able  to  play  it.  He  then  placed  a 
wooden  box  over  it,  and  the  appellant 
then  invited  the  company  to  ask  it  ques- 
tions, and  that  one  sound  would  signify 
"  No,"  and  three  sounds  "  Yes."  Some 
questions  were  asked,  and  certain  sounds 
were  heard,  but  these  sounds  were  occa- 
sionally as  many  as  five  or  six  at  a  time. 
One  of  the  company  directed  the  appel- 
lant's attention  to  the  fuct  that  the 
musical  box  which  had  been  placed  under 
the  wooden  box  was  not  wound  up, 
wherenpon  the  appellant  said  that  the 
spirits  could  not  only  play  but  wind  it 
up. 

((2)  A  hand  appeared  above  the  table, 
immediately  on  the  left  of  the  appellant, 
who  put  the  tambourine  to  it,  and  the 
fingers  of  the  hand  tapped  it.  The  fingers 
did  not  move  separately.  The  hand  was 
not  like  a  human  hand,  but  like  a  wax 
hand  which  had  been  rubbed  with  oil 
and  phosphorus.  After  a  short  time  the 
hand  disappeared  below  the  table.  One 
of  the  witnesses  was  of  opinion  that  the 
hand  was  like  one  of  the  kid  glove  hands 
found  in  the  appellant's  possession. 

(e)  Two  or  three  slates  were  placed  by 
the  appellant  upon  the  table.  He  said 
they  would  receive  messages  from  de- 
parted spirits.  A  small  piece  of  pencil 
was  placed  by  him  upon  one  of  the 
slates.  He  then  took  hold  of  one  comer 
of  the  slate  and  a  lady  took  hold  of  an. 
other  comer  of  it.  It  was  then  held 
under  the  table,  and  whilst  it  was  there 
the  lady  remarked  she  felt  a  great  pres- 


sure upon  it.    One  of  the  company  aaked 
for  a  message  from  some  departed  one. 
After  the  slate  had  been  held  under  the 
table  about  a  couple  of  minutes,  it  was 
brought  forth,  and  was  found  to  contain 
in  a  very  crabbed  singular  writing,  the 
words,  "Oh,  for  a  lodge  in  some  vast 
wilderness."    Another  message  was  then 
asked  for,  and  the  appellant  and  the  same 
lady  again  held  the  slate  under  the  table. 
The  lady  remarked  she  felt  a  very  warm 
hand,    whereupon    the    appellant    said, 
"  Well,  you're  sure  it's  not  my  hand." 
She  replied,  "  No,  I  am  not."    When  the 
slate  was  again  produced,  there  was  a 
button  upon  it,  and  the  following  mes- 
sage :  "  Gft)od  night,  Philemon — Samael," 
the  appellant  having  previously  stated 
that  his  spirit  guide  was  Samuel  Wheeler. 
It  was  proved  that  a  scratching  on  the 
slate  was  heard  at  the  same  time  that  the 
lady  felt  a  warm  hand  against  her  own. 
The  button  above  mentioned  was  taken 
off  the  lady's  dress;  she  stated   that  it 
was  pulled  from  her  dress  rather  tio- 
lently. 

(/)  One  of  the  notes  of  the  piano 
which  was  in  the  room-  sounded.  A  lady 
was  then  asked  by  the  appellant  to  sit  on 
the  lid  of  the  piano.  She  did  so,  and  the 
same  note  sounded.  It  was  proved  that 
the  appellant  was  close  to  the  piano  at 
the  time.  Mr.  Lodge  then  asked  the 
appellant  if  the  spirit  would  play  some 
other  note.  The  appellant  stamped, 
whereupon  Mr.  Lodge  asked,  "  That's 
you,  doctor,  isn't  it?"  and  he  said, 
"  Yes."  Mr.  Lodge  then  asked,  "  'WUl 
you  kindly  play  a  note  lower  ?  "  Then 
came  another  stamp  with  the  appellant's 
foot,  which  signified  "  No." 

It  was  proved  that  whilst  these  manifes* 
tations  were  being  produced,  there  w^ere 
two  boxes  in  the  room  belonging  to  the 
appellant.  When  the  manifestations  were 
concluded,  two  of  the  ladies  present  left 
the  room,  whereupon  Mr.  Lodge  told  the 
appellant  that  he  was  obliged  to  the  ap* 
pellant  for  the  entertainment,  but  'was 
not  satisfied,  and  that  he  would  himself 
undertake  to  produce  the  same  manifesta- 
tions under  the  same  conditions.  Mr. 
Lodge  asked  to  be  allowed  to  search  the 
appellant,  remarking  that  if  he  could  not 
find  the  spirit  hand,  a  duplicate  musical 
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box  and  other  things,  he  would  give  50Z. 
to  the  cause  of  Spiritoalism.  The  appel- 
lant declined  to  be  searched,  and  appealed 
to  Mr.  Hepplestone,  at  whose  house  the 
seance  was  held,  and  where  the  appel- 
lant had  lodged  as  his  guest,  to  protect 
him.  When  the  two  ladies  returned  into 
the  room,  the  appellant  seized  one  of  the 
boxes,  siTnck  Mr.  Lodge,  who  stood  at 
the  door,  and  rushed  upstairs  and  locked 
himself  in  his  bedroom,  from  which  he 
e8ci^)ed  by  fastening  a  sheet  against  the 
wator-spont,  and  sliding  down.  He  left 
certain  boxes,  which  were  subsequently 
examined,  and  in  them  was  found  a  great 
nmnber  of  articles,  amongst  which  were 
kid  gloTe  hands,  stuffed  and  having 
elastic  attached  to  them,  linen  with  faces 
&int]y  sketched  upon  it,  white  gauze 
thread,  thin  wire,  a  number  of  slates  and 
pencils,  musical  boxes,  musical  albums, 
and  a  long  rod,  divisible  into  small 
lengths. 

It  was  proved  on  behalf  of  the  appel- 
lant, that  he  had  had  rooms  at  the  house  of 
William  Dobbs,  14,  Wells  Terrace,  in  the 
citv  of  Bristol,  for  the  last  four  years. 
It  was  also  proved  on  his  behalf,  that 
articles  similar  to  some  of  those  found  in 
his  possession  had  been  openly  used  by 
tiie  appellant  in  his  public  lectures,  shew- 
ing how  conjurors  produced  manifesta- 
tions similar  to  those  of  Spiritualism. 
It  was  contended  on  the  part  of  the  ap- 
pellant, that  the  Vagrant  Act  was  in- 
tended to  apply  to  gypsies  and  other 
homeless  and  wandering  vagabonds,  and 
that  this  was  no  offence  within  the  mean- 
ing of  section  4  of  the  statute  5  Geo.  4. 
c  83,  and  the  case  of  Johnson  y.  Fenner 
(1)  was  cited  in  support  of  this  view. 

The  justices,  however,  being  of  opi- 
nion that  the  evidence  given  before  them 
bronght  the  case  within  the  operation  of 
section  4  of  5  Geo.  4.  c.  83,  gave  their 
determination  against  the  appellant  in 
the  manner  before  stated.  The  question 
of  law  arising  on  the  above  statement  for 
the  opinion  of  the  Court,  therefore,  was, 
whether  the  justices  were  correct  in 
their  view  of  the  law  that  the  appellant 
was^a  rogrne  and  vagabond  witlnn  the 
meaning  o^  section  4  of  5  Qeo.  4.  c.  83, 

(1)  38  JnstiM  of  the  Peace,  p.  740. 
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he  having,  in  their  opinion,  upon  the 
evidence  before  them,  attempted  to  de- 
ceive and  impose  upon  her  Majesty's 
subjects  by  usmg  subtle  means  and  de- 
vices. 

Henry  Matthews  {Lochwood  with  him), 
for  the  appellant. — ^The  woids  "palmistry 
or  otherwise  "  in  section  4  of  the  Vagrant 
Act,  qualify  the  remainder  of  that  sec- 
tion, and  point  out  the  offence  against 
which  the  statute  was  levelled.  The  sole 
question  for  the  Court  then  is,  whether 
the  means  and  devices  found  in  the  case 
amount  to  "  palmistry  or  otherwise."  In 
OoweVs  Law  Dictimiary  the  word  palm- 
istry is  defined  as  "  a  kind  of  divination, 
practised  by  looking  on  the  lines  and 
marks  of  the  fingers  and  hands.  This 
was  practised  by  the  Egyptians  men- 
tionea  in  the  s&tute  IP.  &  M.  c.  4." 
The  means  and  devices  in  the  case  clearly 
cannot  fall  within  that  definition. 
The  sole  remaining  question  then  is, 
what  meaning  is  to  be  given  to  the  words 
"or  otherwise."  The  rale  of  construction 
is,  that  general  words  are  restricted  by 
the  particular  words  which  precede 
them.  These  words  must,  therefore,  be 
construed  as  meaning  something  ejtudem 
generis  with  palmistry,  such  as  chiro- 
mancy or  physiognomy.  This  was  so 
laid  down  by  Cockbum,  G.J.,  in  the  case 
of  Johnson  v.  Fenner  (1),  in  which  it  was 
held  that  mere  tricks  of  sleight  of  hand 
did  not  fall  within  the  section.  When 
we  look  at  the  statutes  in  pari  materia, 
from  which  the  section  under  discnssion 
was  derived,  it  becomes  clear  that  this 
section  was  never  intended  to  include 
anything  supernatural.  The  Legislature 
have  advisedly  refrained  from  including 
in  it  anything  of  that  nature,  inasmuch  as 
they  have  fully  provided  against  such 
offences  by  another  series  of  statutes.  We 
find  two  totally  distinct  and  contempora- 
neous series  of  statutes,  both  commencing 
in  the  reign  of  Benry  8. 

The  first  series  consists  of  22  Hen.  8. 
c.  10, 1  &  2  P.  A  M.  c.  4,  5  Eliz.  c.  20, 
17  Geo.  2.  c.  5.  s.  2,  3  Geo.  4.  c.  40.  s.  3, 
and  the  present  Act  of  5  Geo.  4.  c.  83,  by 
which  all  previous  Acts  as  to  rogues  and 
vagabonds  were  repealed.  They  all  deal 
exclnsively  with  the  wandering  Egyp- 
tians, prohibiting  them   from   imposing 
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upon  people  bj  ''  snbtle  crafts,  means  or 
devices  by  pfdmistry,  chiromancy,  pby- 
siognomj  or  the  like." 

The  second  series  of  statutes,  which 
comprises  3  Hen.  8.  c.  8,  5  Eliz.  c.  16, 
1  Jac.  1.  c.  12,  and  9  Geo.  2.  c.  5.  ss.  3, 
4,  deal  with  quite  a  different  offence, 
namely,  that  of  conjuration  or  the  calling 
up  of  evil  spirits.  The  last  of  these 
Acts,  by  which  the  pretence  of  dealing 
in  witchcraft,  sorcery  or  conjuration  was 
made  a  criminal  offence,  is  still  in  force. 
The  appellant  should  have  been  pro- 
ceeded against  under  that.  Bat,  again, 
the  Vagrant  Act  was  never  intended 
to  constitute  a  man  like  the  appellant 
a  rogue  and  vagabond.  It  only  applies 
to  those  who  lead  a  roving,  vagabond 
life. 

Polandy  contra. —  TheVagrant  Act  was 
passed  to  protect  credulous  people  against 
impostures  of  all  descriptions ;  and  the 
means  set  out  in  the  case  clearly  fall 
within  the  words  "  palmistry  or  other- 
wise."  In  construing  those  words  the 
whole  section  must  be  considered.  Look- 
ing,  then,  at  the  previous  words,  it  is 
clear  that  the  real  essence  of  the  enact- 
ment  is  "  using  subtle  craft,  means  or 
device."  Palmistry,  which  was  one  of 
the  most  common  modes  of  deceit,  at 
once  struck  the  framers  of  the  Act  as  a 
good  instance  to  mention  in  terms,  and 
the  words  "  or  otherwise  "  were  then  in- 
serted to  cover  all  other  impostures.  They 
must  be  read  as  meaning  "  or  in  any  other 
manner."  Unless  they  are  read  in  that 
way  they  have  no  meaning  whatever. 
Johnson  v.  Fenner  (1)  has  no  application 
to  this  case.  All  the  Court  decided  there 
was  that  a  mere  trial  of  skill  between  one 
man's  sleight  of  hand  and  another's 
quickness  of  eye  did  not  fall  within  the 
section.     That  is  quite  a  different  thing. 

Matthews  in  reply. 

Cur,  adv,  vtdt. 

The  following  written  judgments  were 
delivered  on  the  6th  of  February  :— 

Clbasby,  B. — It  is  first  necessary  to 
consider  what  the  exact  question  for 
our  determination  is.  This  must  be 
clearly  understood,  as  there  appeared  at 
first  to  be  a  difficulty,  though  of  a  tech- 
nical nature,  from  the  terms  in  which  the 


magistrates  had  found  the  fifccts,  and  if 
they  had  only  found  that  the  defendant 
used  artful  devices  with  intent  to  de* 
ceive,  without  themselves  forming  any 
conclusion  as  to  the  means  used,  there 
would  have  been  an  objection  to  €he  case 
coming  before  us  on  appeal.  But  it  is  to 
be  taken,  and  the  words  properly  bear 
that  meaning,  that  the  magistrates  have 
found  that  the  means  set  forth  in  the  case 
were  the  means  used,  and  to  which  their 
express  finding  applies. 

The  question,  then,  before  us  arises  in 
this  way.  The  magistrates  have  found  as 
a  &ct  that  the  appellant  used  subtle  crafty 
means  and  devices  bythe  means  stated  to  de- 
ceive and  defraud  Her  Majesty's  sabjects. 
They  have  also  found  as  a  conclusion  of 
law  that  the  means  used  bring  the  case 
within  the  statute,  and  they  then  ask  our 
opinion  upon  the  correctness  of  this  con- 
clusion upon  the  matter  of  law,  whether  the 
findings  of  facts  bring  the  case  within  the 
statute.  We  have  nothing  to  do  with  the 
correctness  of  the  conclusions  of  fact 
arrived  at  by  the  magistrates.  They  can 
only  ask  our  opinion  upon  matters  of  law, 
and  we  must  take  the  conclusions  of  fact 
as  found  by  them.  It  is  right  to  add,  in 
order  to  prevent  misapprehension,  that 
there  was  overwhelming  evidence  to  war* 
rant  their  conclusions. 

Now,  as  regards  the  acts  of  the  de- 
fendant and  the  means  used  by  him,  ure 
are  not  called  upon  to  express  any  opinion 
upon  the  subject  of  spiritualism  gene- 
rally. Whether  there  does  exist  any  real 
power  in  a  medium  (as  he  is  called)  of 
the  nature  set  up,  or  whether  its  exist- 
ence is  a  mere  delusion,  such  a  subject 
would  be  a  very  improper  one  for  argu- 
ment and  decision  in  a  Court  of  law. 
But  it  does  not  arise  in  the  present 
case,  because  we  have  it  found  as  a  fact 
that  the  appellant  was  an  impostor  in 
pretending  to  make  use  of  it.  The 
only  question  then  is,  whether  in  the 
particular  case  the  means  used  by  the 
appellant  are  within  the  words  palmistry 
or  otherwise  in  the  Act  in  question. 

We  must  first  see  what  the  means  used 
were.  There  is  a  s^nce  for  which  he  is  to 
receive  21.  He  calls  himself  a  Spiritualist, 
the  room  is  darkened,  raps  are  heard, 
and  he  says,  "  they  are  soon  here  to^tuight, 
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the  conditions  are  very  favonrable." 
They  then  go  through  the  performances 
described  in  the  case,  and  it  is  sufficient 
to  say  that  he  pretends  to  exercise  the 
P^nuiar  and  snpemataral  powers  of  ob- 
taining answers  and  manifestations  of 
power  from  invisible  agents  or  spirits  as 
he  calls  them. 

^We  have  to  determine  whether  this 
hHnga  the  case  within  the  4th  section  of 
^  Geo.  4.  c.  83.    That  section  enumerates 

*  great  number  of  offences  which  make 

*  person  liable  to  be  punished  as  a  rogue 
•^^  vagabond.  And  the  second  of  the 
^^|«nerations  is  as  follows : — 

*  Every  person     pretending    or  pro- 

®J*JDg  fcotell  fortunes,  or  using  any  subtle 

^?^>  nieans   or  device  by  palmistry  or 

^^X^^  to  deceive  and  defraud  any  of 

^/*^iesty's  subjects." 

1^^  appellant  could  not  properly  be 

™84med  as  a  person  professing  to  tell 

foHtUies,  and  was  not  so  charged,  and  the 

argument  before  us  was,  that  the  words 

«*  palmistry  or  otherwise  "  must  be  read  as 

pointing  to  palmistry,  which  it  was  said 

was  well  known  to  signify  "  forming  con- 

closions  from  the  lines  ol  the  hands," 

and    otber  similar  pretensions,  such  as 

physiognomy,  &c. 

It  was  first  contended,  and  I  think  with 
success,  that  the  Act  of  Parliament  could 
not  be  read  as  if  the  words  "  by  palmistry 
or  otherwise  "  were  omitted  altogether,  so 
as  to  make  it  apply  to  all  subtle  devices 
used  to  deceive  and  defraud  Her  Ma- 
jesty's subjects.  Some  effect  must 
always  be  given  to  all  the  words  in  a  sta- 
tute creating  an  offence.  But  it  was  fur- 
ther contended  that  the  words  '*  or 
otherwise  "  following  a  particular  word 
^'  palmistry,"  must  be  read  as  having  re- 
ference to  arts  or  pretensions  of  the  same 
description  as  palmistry  according  to  a 
general  rule  of  construction,  limiting  the 
effect  of  general  words  following  a  par- 
ticular description.  As  to  the  general 
role  no  authority  was  necessary,  but  a  case 
was  referred  to  in  which  the  Court  of 
Queen's  Bench  in  construing  the  statute 
and  section  in  question  held  that  the  words 
**or  otherwise  "  must  have  a  limited  sig- 
nification, and  were  not  applicable  to  the 
case  of  a  man  wagering  with  people  upon 
tricks  of  sleight  of  hand,  and  so  deceiving 
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and  defrauding  them.  The  case  is 
Johnson  V.  Fenner  (1).  In  such  a  case 
no  peculiar  power  is  pretended  like  tell- 
ing fortunes  or  palmistry  to  impose  upon 
the  credulous,  but  a  great  skill  of  mani- 
pulation and  sleight  of  hand,  and  persons 
are  found  confident  enough  to  back  their 
eyesight  against  the  skill  and  dexterity  of 
the  performer.  This  is  so  different  an 
act  from  the  acts  particularised  in  the 
clause  that  a  Court  would  properly  hold 
that  you  could  not  apply  general 
words  to  so  very  different  a  thing.  But 
in  the  present  case  we  are  dealing 
with  an  impostor  exercising  a  power  by 
a  pretended  intercourse  with  the  invi- 
sible  world,  a  peculiar  power  belonging 
to  himself. 

In  construing  the  clause  in  question 
we  are  entitled  to  consider  the  whole  of 
it.  We  are  not  construing  such  words 
as  "  palmistry  and  any  other  act,"  stand- 
ing by  themselves,  a  case  to  which  the 
argument  used  would  more  closely  apply ; 
the  clause  includes  all  persons  who  pre- 
tend to  tell  fortunes  (which  imports  that 
deception  is  practised  by  doing  so)  or  use 
subtle  devices  by  palmistry  or  otherwise  to 
defraud.  Now  the  present  case  is  clearly 
brought  within  the  words  "  by  palmistry 
or  otherwise,"  taken  in  their  natund 
sense.  But  the  appellant  seeks  to  limit 
their  natural  sense  by  construction,  that 
is,  by  applying  the  rule  of  construction  re- 
ferred to.  It  appears  to  me  that  it  would  be 
going  beyond  any  application  of  this  rule  to 
hold  that  the  words  "  or  otherwise  "  taken 
in  their  natural  sense,  and  in  connection 
with  the  rest  of  the  clause,  only  apply  to 
modes  of  deception  of  a  precise  class 
or  genus,  of  which  palmistry  can  be 
said  to  be  an  instance.  It  may  be 
quite  right  to  hold  that,  and  my 
reasoning  does  not  apply  to  anything  in 
its  character  and  pretences  which  are 
entirely  different  from  fortune  telling  and 
palmistry.  But  I  cannot  regard  the  acts 
and  pretences  of  the  appellant  as  so  en- 
tirely different.  Something  besides  for- 
tune telling  and  palmistry  must  be  held 
as  included,  or  we  must  reject  the  words 
"  or  otherwise,"  which  cannot  be  done, 
and  I  could  not  myself  fix  upon  any 
orafiy  devices  moi^  properly  coupled  fbr 
punishment  with  these  of  fortune  telling 
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and  palmistry  than  those  set  forth  in  the 
case  as  practised  by  the  appellant. 

The  learned  counsel  for  the  appellant 
referred  to  very  early  statutes  shewing 
that  the  offence  of  palmistry,  and  the 
pretendingto  hold  intercourse  with  spirits, 
had  formerly  been  treated  as  totally 
diOTerent  offences,  with  very  different 
punishments,  which  was  no  doubt  the 
case. 

Palmistiy  was  at  one  time  practised 
by  gipsies  and  persons  leading  a  vagabond 
life,  and  the  legislation  was  directed 
against  them.  But  the  idea  of  leading  a 
wandering  and  vagabond  life  is  not  now 
at  all  an  ingredient  in  the  description  of 
a  rogue  and  vagabond,  as  is  obvious  by 
reading  the  enumeration  in  section  4. 
The  statute  5  Geo.  4.  c.  83,  repeals  all 
the  former  statutes  relating  to  rogues 
and  vagabonds,  and  forms  itself  the  legis- 
lation on  the  subject,  and  enacts  in  sub- 
stance that  by  doing  certain  things  or 
neglecting  certain  duties,  a  man  shall  be 
in  the  same  predicament  as  a  rogue  and 
vagabond,  and  dealt  with  as  such. 
Whatever  an  offender's  position  may 
be  under  other  Acts  of  Parliament  not  relat- 
ing to  rogues  and  vagabonds,  if  he  comes 
within  the  enumeration  in  section  4,  he 
is  properly  punished  as  a  rogue  and 
vagabond. 

For  the  reasons  above  g^ven,  I  think 
the  appellant  was  properly  dealt  with  by 
the  mti^strates  as  a  rogrue  and  vagabond, 
and  that  the  conviction  must  be  affirmed, 
and  of  course  with  costs. 

Pollock,  B.-— In  my  judgment,  the 
justices  were  correct  in  the  view  of  the 
law  which  they  took  when  they  found 
the  appellant  in  this  case  to  be  a  rogue  and 
vagabond,  within  the  meaning  of  the 
statute  5  Geo.  4.  c.  83. 

The  first  matter  material  to  consider 
is,  what  was  it  that  the  magistrates  found 
in  fact?  Taking  the  evidence  which 
they  have  set  out  in  the  case,  coupled  with 
their  finding,  the  only  fair  conclusion  to 
be  drawn  is  that  they  found  that  the 
appellant  did  attempt  to  deceive  and  im- 
pose upon  the  persons  named  in  the 
charge,  that  the  means  by  which  he  so 
attempted  was  not  by  mere  sleight  of 
hand,  dexterous  manipulation  of  instru- 


ments, or  illusions  of  the  eye  or  ear  snch 
as  is  practised  by  a  conjuror  or  iren- 
triloquist,  but  that,  in  addition  to  and 
accompanied  with  the  exercise  of  physical 
dexterity,  the  appellant  so  conducted 
himself  as  to  assume  the  power  of  com- 
municating with,  and  calling  in  the  aid 
of  unseen  spirits  who  could  do  certain 
acts  and  produce  results,  sach.  as 
the  winding  up  and  playing  npon  a 
musical  box,  and  the  communication  of 
messages  from  persons  who  had  died. 
We  have,  therefore,  a  craft,  means  and 
device  which  is  beyond  that  of  physical 
dexterity,  and  a  professed  dealing  ivith 
some  spiritual  agency  which  is  enacted 
not  for  the  mere  purpose  of  individnal 
experiment  or  so  called  scientific  pursnit, 
but  to  deceive  and  impose  on  others. 
And  the  only  remaining  question  is 
whether  this  is  within  the  scope  of  the 
statute. 

The  words  of  the  Act  are,  "every 
person  pretending  or  professing  to  tell 
fortunes,  or  using  any  subUe  craft, 
means  or  device  by  palmistry  or  other- 
wise to  deceive  and  impose  on  any  of  his 
Majesty's  subjects.'*  And  the  wellkno-wn 
rule  of  construction  was  urged  npon 
us  that  in  giving  effect  to  the  words 
"  or  otherwise "  we  must  read  the 
statute  as  if  it  had  used  the  words  by 
palmistry  or  other  act  of  a  like  kind. 
Tho  principle  upon  which  this  rale 
is  founded  is  thoroughly  established, 
and  the  only  difficulty  which  arises 
is  in  the  mode  and  extent  of  its  appli- 
cation to  the  provision  in  question. 
If  the  only  words  were  "any  person 
pretending  by  palmistry  or  otherwise  to 
deceive,"  the  argument  would  have 
greater  force,  but  the  language  whence 
the  scope  and  intent  of  the  section  is  to 
be  gathered  is  much  wider,  and  to  get  at 
this  we  must  look  back  to  the  words  pre- 
ceding palmistry.  These  shew  that  the 
character  of  the  act  which  is  made  an 
offence  is  assuming  a  special  power  be- 
yond the  ordinary  limit  of  human  agency. 

This  is  indicated  by  the  first  offence 
specified,  "professing  to  tell  fortunes." 
lliose  which  follow  are  of  a  like  character, 
nsing  any  subtle  orafb,  means  or  devioe 
by  palmistry  or  otherwise  to  deceive,  and 
the  general  character  of  the  means 


You  46-] 


THB  DUTIES  OF  HAGISTRATES. 


169 


Mtmek  t.  ^Uom,  Exch, 


device  is  safficiently  indicated  by  the 
earlier  words,  and  to  read  the  word 
"otherwise"  as  limiting  the  means  to 
acts  which  mnst  necessarily  be  similar  to 
pslmistiy,  would  in  my  judgment  wrest 
from  the  statate  its  spirit  and  expressed 
intention. 

Reading  it  as  a  whole  I  should  take 
the  word  "otherwise  "  not  as  limiting  the 
earlier  words,  but  as  enlarging  the  word 
"palmistry,"  and  providing  against  the 
professing  to  tell  fortunes  or  using  craft, 
means  or  devices  to  deceive,  whether  by 
palmistry  or  by  oontriyance  to  deceive 
other  than  palmistry,  provided  thev  are 
of  the  same  genenJ  character  as  is  in- 
dicated   by    the    earlier    words    of  the 
section.     It  is  unnecessary  now  to  say 
what  other  means  or  device  may  come 
within  the  statute,  but  as  to  this  1  should 
goard  myself  ag^ainst  being  supposed  to 
hold  that  there  might  not  be  cases  in 
which  the  means  used  were  legerdemain, 
ventriloquism  or  the  like,  and  yet  that 
tiiey  were  included.  Whether  they  would 
or  would  not  be  included  must  depend 
upon  many  circumstances,  one  very  im- 
portant one  being  the  profession  of  the 
performer,  and  another  being  the  educa- 
cation  and  means  of  knowledge  professed 
by  the  audience.     For  instance,  persons 
at  the  present  day  hearing  an  ordinary 
ventriloquist  would   hardly  say  he  in- 
tended to  deceive  or  impose  upon  them, 
such  might   have   been   in   time   past; 
80    it    might    be   now,  should    a    ven- 
triloquist endeavour  to  impose  on  others 
by  l^uiing  them  to  think  that  he  could 
cany  on  a  conversation  with  a  relation 
who  had  died,  and  who  when  spoken  to 
by  him  answers  from  a  chest  or  closet. 
Whether  this  were  so  or  not  would  be  a 
question  of  fact  for  the  magistrates.     So 
would  it  be  in  the  case  of  a  juggler  or 
conjuror,  it  would  be  for  the  tribunal 
before  which  the  question  was  tried  to 
say  whether  the  performer  merely  backed 
his  skill  and  agihiy  against  the  quickness 
or  accuracy  of  the  eyes  or  ears  of  those 
present,  as  was  clearly  the  case  in  John- 
9on  V.  Fenner  (1),  which  was  cited  before 
US  from  33rd  Justice  of  the  Peace,  740, 
or  whether  he  intended  to  convey  the 
impression  that  he  was  dealing  with  or 

asmsted   by    any   supernatural    agency. 
You  46.— M.C. 


In  the  present  case  the  finding  by  the 
magistrates  is  conclusive  and  well  sup- 
ported by  the  evidence  before  them. 

Our  attention  was  very  properly  called 
by  Mr.  Matthews  on  behalf  of  the  ap- 
pellant,  to  the  fr<ct  that  the  statute  in 
question  is  only  the  last  of  a  series  com- 
mencing  so  far  back  as  the  22  Hen. 
8.  c.  10,  all  of  which  profess  to  deal  with 
jugglers  and  persons  pretending  to  have 
skUl  in  physiognomy,  palmistry  or  the 
like  crafty  science,  whereas  there  has 
long  existed  a  parallel  set  of  statutes, 
beginning  with  the  8  Hen.  8.  c.  8,  and 
ending  with  the  9  G^.  2.  c.  5.  s.  4, 
whose  expressed  object  is  to  deal  with 
persons  using,  practising  or  exercising 
any  invocation  or  conjuration  of  an  evil 
spirit.  These  offences  are  fully  explained 
by  Lord  Coke  in  his  treatise  on  the 
1st  James  1.  c.  12  (3rd  Inst.  44),  and  in- 
cluded what  in  more  modem  days  is 
commonly  called  witchcraft,  and  it  is  to 
be  observed  that  by  these  the  dealing 
with  the  snpematural  is  itself  made  an 
offence  apart  from  any  deceiving  or  im- 
posing on  others. 

It  may  be  that  the  appellant  by  doing 
what  he  did  brought  himself  within 
these  Acts,  but  it  is  unnecessary  to  de- 
cide this,  and  one  would  pause  before 
seeking  to  put  in  force  criminal  statutes 
pointing  to  an  offence  practically  obsolete, 
but  even  were  his  acts  within  the  ex- 
isting statute  against  witchcraft,  it  by 
no  means  follows  that  when  he  used 
devices  to  deceive  and  impose  upon 
others  he  was  not  liable  under  the  Act 
in  question.  I  think,  therefore,  that 
the  conclusion  at  which  the  magistrates 
arrived,  is  within  the  statute,  and  that 
there  is  no  ground  for  disturbing  the 
conviction. 

Oonvieiion  affirmed. 


Solicitors — W.  M.  Miller,    for  appellant;    Ed- 
wards, LaytOD  &  Jaques,  for  respondent. 
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1877.     1  YEBDIN  (appeiUant)  v.  wbat  and 
Jan.  24.  j        another  (respondents). 

Local  Board  Electionr—38  ^  39  Vict  c. 
55  (Publie  Health  Act,  1875),  section  253 
— Fabrication  of  Voting  Paper — Bight  to 
proceed  for  FenaUy — *^Parttf  Aggrieved,** 

By  Schedule  IL  rule  69,  of  the  Public 
Health  Act,  1875,  a  penalty  is  imposed 
upon  any  one  fabricating  a  voting  paper, 
but  sectum  253  enacts  that  "proceedings for 
tJie  recovery  of  any  penalty  under  this  Act 
shaXl  not  be  had  or  taken  by  any  person 
other  tha/n  by  a  party  a>ggrieved  or  by  the 
local  authority  of  the  district  in  which  the 
offe9ice  is  convmitted,  without  the  consent,  in 
writing,  of  tlie  Attomey-OefieraV*  The 
appellant  was  one  of  two  candidates  for 
election  to  a  local  board,  and  was  in  a  mi" 
nority  offvoe  at  the  close  of  the  poll.  The 
respondents  were  charged  with  fabricating 
a  voting  paper  for  three  votes  in  favour  of 
the  successful  candidaie: — ^Held,  tfmt  the 
appellant  was  a  *  Sporty  aggrieved  "  within 
the  section,  and  was  entitled  to  proceed 
against  the  respondents  for  the  penalty. 

Per  Lush,  J. — Independently  of  amy 
consideralion  of  t?he  effect  of  a  fdbriccUed 
vote  upon  the  result  of  an  election,  any  ca/n' 
didate  is  aggrieved  by  the  fabrication  of  a 
vote  wUhin  the  meaning  of  the  Act. 

Cask  stated  by  justices  under  20  ft  21 
Vict.  c.  43. 

At  a  Petty  Sessions,  holden  at  Middle- 
wich,  in  the  county  of  Chester,  on  the 
29th  of  May,  1876,  an  information,  by 
William  Henry  Verdin,  hereinafter  called 
the  appellant,  against  Andrew  Wray  and 
Benjamin  Atherton,  hereinafter  called  the 
respondents,  was  preferred  before  ns, 
chiurging  that  the  said  Andrew  Wray,  on 
the  5th  of  April,  1876,  did,  on  the  occa- 
sion  of  the  election  of  a  member  for  the 
Wharton  Ward  of  the  Local  Board  dis- 
trict of  Winsford,  fabricate,  in  part,  the 
Toting  paper  of  one  Anne  Boylance 
Dudley,  a  person  entitled  to  vote  at  the 
said  election,  contrary  to  the  Public 
Health  Act,  1875;  and  that  the  said 
Benjamin  Atherton,  assistant  overseer, 
was  then  and  there  present,  wilftdly 
aiding  and    abetting  the  said  Andrew 


Wray  to  do  and  commit  the  said  offence, 
contrary,  &o.  At  the  hearing  of  anoh 
information,  we  dismissed  the  same 
against  both  defendants  under  the  cir. 
cumstances  hereinafter  stated. 

Upon  the  hearing  of  the  said  informa- 
tion the  charge  was  read  over  to  the 
two  respondents,  when  Wray  admitted 
the  offence,  but  Atherton  pleaded  not 
guilty. 

The  solicitor  for  the  appellant  then 
stated  the  case  which  he  proposed  to  make 
out  before  us,  from  which  it  appeared,  as 
was  admitted  by  both  parties,  that  at  a 
recent  election  for  a  member  of  the  Local 
Board  for  the  district  of  Winsford,  the 
appellant  and  one  John  Moss  were  the 
only  candidates  in  the  Wharton  Ward  of 
the  Local  Board  district  of  Winsford  : 
that  a  voting  paper  had  been  duly  deli- 
vered at  the  house  of  Mrs.  Anne  Boylance 
Dudley,  who  was  entitled  to  three  votes 
at  such  election,  and  that  such  voting* 
paper  had  been  returned  to  the  re- 
turning officer,  with  the  name  of  the 
said  Anne  Boylance  Dudley  subscribed 
thereto,  and  the  initials  A.  B.  D.  marked 
against  the  name  of  the  said  John  Mobs. 
And  the  result  of  the  voting  was,  that 
Mr.  Moss  had  ninety- four  votes,  and  the 
appellant  eighty-nine  votes,  and  Mr.  Moss 
was  declared  elected. 

The  appellant's  solicitor  stated  that  he 
should  prove  that  such  name  and  initials 
of  the  said  Anne  Boylance  Dudley  were 
written  by  the  respondent  Wray,  without 
the  authority  of  the  said  Anne  Boylance 
Dudley,  and  that  the  respondent,  Ather- 
ton, aided  and  abetted  him  therein. 

At  the  close  of  the  statement  of  the 
solicitor  for  the  appellant  it  was  objected 
by  the  solicitor  for  the  respondent  Ather- 
ton, that  the  information  was  invalid, 
inasmuch  as  the  information  and  proceed- 
ings were  not  taken  as  required  by  section 
253  of  the  Public  Health  Act,  1875,  by 
a  party  aggrieved,  or  by  the  local  autho- 
rity of  the  district,  but  that  they  were 
taken  by  the  appellant,  who  was  not  a 
pariy  aggrieved,  and  without  the  consent 
of  the  Attorney-General. 

The  respondent's  solicitor  cited  before 
us  the  cases  of  Boyce    v.    Higgins  (1), 

(1)  U  Com.  B.  Hep.  1 ;   b.  c.  23  Law  J.  Rep. 
C*P.  6* 
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HoOU  T.  MarshdU  (2),  and  The  Queen  v. 
Blanchard  (3). 

It  was  contended  on  behalf  of  the  ap- 
pellant, that  the  appellant  was  a  party 
aggrieyed  as  being  a  candidate  at  the 
election,  and  that  no  such  consent  of  the 
Attorney-General  was  required. 

We  the  said  jnstioes  considered,  on  the 
authority  of  the  cases  cited,  that  the  ap- 
pellant was  not  a  party  aggrieved  within 
the  mean^Jig  of  the  253rd  section  of  the 
Public  Health  Act,  1875  (4);  that  he 
could  not^  nnder  snch  seciaon,  proceed 
without  having  first  obtained  the  consent, 
in  writing,  of  the  Attorney- General,  and 
accordingly  we  dismissed  the  said  infor- 
mation against  both  the  defendants. 

The  question  of  law  arising  on  the  above 
statement  for  the  opinion  of  the  Court, 
thereforei  is,  whether  the  appellant,  being 
a  candidate  at  the  said  election,  was  a 
party  aggrieved  within  the  meaning  of 
section  253  of  the  said  Public  Health  Act, 
1875,  and  whether,  under  the  drcum- 
ttances  hereinbefore  stated,  we  rightly 
dismissed  the  charge  against  either  or 
both  the  defendants. 

Oye,  for  the  appellant. — The  appel- 
lant is  here  within  the  meaning  of  the 
section  a  '*  party  aggrieved."  He  was  a 
candidate,  and  was  aggrieved  by  the  frau- 
dulent giving  of  any  vote  without  the 
elector's  authority ;  at  any  rate  he  was 
in  this  case  aggrieved  because  the  elector 
whose  vote  was  fabricated  could,  by  vot- 
ing for  him  instead  of  for  his  opponent, 
have  turned  the  election  in  his  favour. 
As  it  ia  possible,  therefore,  that  but  for 
the  &and  of  the  respondents,  the  result 
of  the  voting  might  have  been  Verdin 
ninety-twOy  Moss  ninety-one,  the  appel- 

(2)  2  Hvri.  &  N.  755;  8.  c.  27  Law  J.  B«p. 
Eich.2S5. 

(3)  30  J. P.  230. 

(4)  Section  263  of  38  &  30  Vict,  c  55  (the  Pub- 
lic Health  Act,  1875),  is  as  follows  :—'<  Proceed- 
tugs  for  the  reooTery  of  any  penalty  under  this 
Act  shall  not,  except  as  in  this  Act  is  expressly 
proTided,  be  had  or  taken  by  any  person  other 
than  by  a  party  ajggrieTed,  or  by  the  local  autho- 
rity of  the  district  in  which  the  offence  is  com- 
nntted,  without  the  consent,  in  writing,  of  the 
Afttomey-QeneraL'' 

A  penalty  is  imposed  for  the  offence  of  fabri- 
cating a  voting  paper  by  Schedule  IL  rule  69,  of 
the  SUM  Act. 
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lant  is  aggrieved  by  the  offence,  which 
has  possibly  caused  the  loss  of  the  seat 
for  which  he  was  a  candidate.  The  cases 
cited  before  the  justices  do  not  apply, 
because  in  them  the  person  said  to  be  ag- 
grieved was  so  only  as  one  of  the  public, 
and  it  was  said  that  the  grievance  must 
be  something  peculiar  to  the  person  him- 
self. The  mere  acting  as  chairman  or 
commissioner,  by  an  unqualified  person, 
would  cause  no  particular  grievance  even 
to  a  person  who  had  been  himself  a  duly 
qualified  candidate  for  the  office. 

Tickell,  contra,  —  To  bring  the  appel- 
lant within  the  section  it  must  be  shewn 
that  he  was,  in  fact,  aggrieved  by  the  of- 
fence chained.  Now  it  does  not  appear  that 
the  woman  here  ever  attempted  to  vote 
at  all,  nor  for  whom  she  would  have  voted 
if  she  had  duly  filled  up  her  voting  paper. 
The  cases  shew  that  to  entitle  the  appel- 
lant to  proceed  for  this  penalty  he  must 
make  it  clear  that  the  fiftbrioated  vote  ac- 
tually did  influence  the  result  of  the  elec- 
tion, and  it  is  not  enough  that  it  might 
possibly  have  done  so. 

MelloB)  J. — We  are  both  of  opinion 
that  the  construction  contended  for  by 
the  respondents  is  too  narrow,  and  that 
within  the  meaning  of  this  section  he  is 
a  party  aggrieved,  whose  election  might 
have  been  turned  by  the  act  which  is  the 
subject  of  the  information. 

The  appellant  here  was  a  candidate, 
whose  election  was  so  near  a  thing  that 
the  result  of  the  poll  might  have  been  dif- 
ferent had  this  voting  paper  not  been&bri- 
cated,  and  it  was  a  mistake  on  the  part  of  the 
justices  to  suppose  that  he  was  a  person 
not  within  the  Act  of  Parliament.  Indeed 
it  would  be  most  difficult  to  say  who  was 
an  "  aggrieved  party  "  if  he  were  held  not 
to  be  so. 

Lush,  J. — I  think  also  that  the  appel- 
lant here  was  an  aggrieved  party  for  the 
reasons  given  by  my  brother  Mellor. 
Non  conataty  that  the  person  whose  vote 
was  fabricated  might  not  have  voted  for 
the  appellant,  and  caused  him  to  be 
elected.  I,  however,  for  myself  go  be- 
yond this,  and  hold  that  a  candidate,  as 
such,  is  aggrieved  by  the  fabrication  of  a 
vote  at  the  election  at  which  he  is  a  can- 
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Firdin  y.  Wray,  Q.B. 

didate,  whether  that  vote  would  have 
affected  the  result  so  far  as  he  is  con- 
cerned or  not. 

Judgment  for  the  appellcmt  Case 
remitted  to  the  justices^  with  di- 
rections to  issue  afresh  summons  for 
hearing  tJie  information  against  both 
defendants. 

Solicitors— C.  R.  &  fl.  Cuff,  agents  for  Cheshire 
&  Son,  Northwich,  for  appellant;  H.  Tyrrell, 
agent  for  E.  Tennant,  Hanley,  for  peepondents. 


[IN  THE  EXCHEQUER  DIVISION.] 

1877.      1 
Jan     30      I      ^^^^^^-^  V-  HOLDSWORTH. 

Vaccination — Gertifuxde  of  "  Insuscepti- 
bility of  Successful  Vaccination** — Lia- 
bility  of  Parent  for  Non-tra/nsnUssion  of 
Certificate  of  his  GhUd  having  had  Small' 
pox  to  Vaccinating  Officer — Vaccination 
Act,  1867  (30  ^  31  Vict.  c.  84),  s.  20— 
Schedule  Form  G— Vaccination  Act,  1871 
(34  ^  35  Vict.  c.  98),  ss.  7,  15. 

By  section  20  of  the  principal  Vaccina^ 
tion  Act,  1867,  "  if  any  public  vaccinator 
or  medical  practitioner  shaU  find  that  a 
child  whom  he  has  three  times  unsu^ccess- 
fully  vaccinated,  is  insusceptible  of  sv^ccess- 
ful  vaccination,  or  that  a  child  brought  to 
him  for  vaccination  has  already  had  the 
small-pox,  he  shaU  deliver  to  the  parent  a 
certificate,**  according  to  Form  0  in  the 
schedule. 

By  section  7  of  the  Vaccination  Amend- 
merit  Act,  1871,  "  Every  certificate  of  a 
child  being  unfit  for  or  insusceptible  of 
successful  vaccination,  if  given  by  any 
medical  officer  other  than  a  public  vac- 
citiator,  shall  be  transmitted  by  the  parent 
of  such  child  to  the  vaccination  officer  .  ,** 
And  every  person  who  fails  to  comply  unth 
any  provision  of  this  section  is  made  liable 
to  a  penalty. 

Th6  Local  Government  Board,  by  virtue  of 
the  power  given  to  them  by  section  15  of  the 
same  Act,  drew  up  a  form  of  certificate  in 
lieu  of  form  G,  a/nd  which  was  in  the 
alternative,  to  be  used  either  in  the  case 
of  a  child  being  three  times  unsuccessfully 
vaccinated,  or  in  the  case  of  a  child  having 
had  the  small-pox,  in  which  the  former  case 
is    alone   treated  as    ^^insusceptibility  of 


successful  vaccination :  ** — Held,  that  sec- 
tion 7  imposes  no  obligation  on  the  parent 
to  transmit  the  certificate  to  the  effect  that 
his  child  has  had  the  small-pox. 

Case  stated  hj  Justices  under  20  and  21 
Vict.  c.  43. 

On  the  2nd  of  June,  1876,  William 
Broadhead  laid  an  information  under  30 
&  31  Vict  c.  34,  8.  1  before  one  of  the 
justices  for  the  borough  of  Huddersfield, 
against  Arthur  Holdsworth,  which  in- 
formation was  afterwards  heard  before 
two  justices  of  that  borough,  for  that  he 
had  reason  to  believe  that  a  certain  child 
called  Arthur  Holdsworth,  under  the  age 
of  fourteen  years,  residing  within  the 
Huddersfield  Poor  Law  Union  for  which 
the  informant  acted,  had  not  been  sncoess- 
fiilly  vaccinated.  That  informant  had 
duly  given  the  said  Arthur  Holdsworth 
as  the  father  of  the  child  notice  to  pro- 
cure its  being  vaccinated,  and  that  such 
notice  had  been  disregarded. 

Upon  the  hearing  of  the  information  it 
was  proved  by  the  defendant,  and  ad- 
mitted, that  his  child  Arthur  Holdsworth 
had  then  already  had  the  small-pox,  and 
the  justices  thereupon  discharged  the 
defendant,  holding  that  the  Vaccination 
Acts  did  not  require  a  certificate  of  his 
child  having  had  small-pox  to  be  trans- 
mitted. 

It  was,  however,  contended  on  be- 
half of  the  informant  that  although  the 
defendant  had  not  been  found  frailty  of 
the  offence  of  not  taking  or  causing  to  be 
taken  his  child  to  be  vaccinated,  he  was 
yet  guilty  of  an  offence  by  not  trans- 
mitting a  certificate  of  the  fact  of  such 
child  having  had  the  small-pox,  accord- 
ing to  form  "C*'  (1)  in  the  schedule 
to  the  general  order  of  the  Local  Grovem- 
ment  Board,  issued  on  the  13th  of  No- 
vember, 1871,  and  the  informant  sought 

(1)  Medical   certificate    of  insusceptibility   of 
saccessful  Tacciuation,  or  of  a  child  having  had 
small-pox. 
I,  the  undersigned,  hereby  certify  that 

the  diild  of  aged 

born  at  (5)  [has  been  three  times  unsuc- 

cessfully vaccinated  by  me,  and  is,  in  my  opinion, 
insusceptible  of  successftd  vaccination]  or  [has 
already  had  the  small-pox]. 

Signed 
(5)  Strike  out  the  words  which  do  not 
apply  to  the  case. 
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Broadkead  t.  Holdtwortk,  Ejcb, 

to  have  the  defendant  conyicted  npon 
tbe  ground  of  the  non-transmission  of 
snch  a  certificate,  relying  npon  the  fourth 
paragraph  of  the  11th  section  of  34  &  35 
Vict.  c.  98  (The  Vaccination  Act,  1871), 
hj  which  power  is  giyen  to  the  justices 
upon  the  hearing  of  an  information 
charging  a  person  with  the  offence  of 
neglecting  to  take  a  child  to  be  yaccinated, 
in  the  eyent  of  his  not  being  found 
guilty  of  such  offence,  to  conyict  such 
person  of  the  offence  of  not  transmitting 
anj  certificate  required  to  be  transmitted 
hj  the  principal  Act. 

The  justices,  howeyer,  were  of  opinion 
that  in  point  of  law  the  defendant  was 
not  required  either  bj  the  principal  or 
the  amending  Act  to  transmit  a  certificate 
of  the  &ct  of  his  child  haying  had 
small-pox. 

The  grounds  of  their  opinion  were 
that  although  section  20  of  30  &  31  Vict, 
c.  84  (2)  requires  the  medical  practitioner, 
in  cases  where  a  child  brought  to  him 
has  already  had  small-pox,  to  deliyer  to 
the  parent  a  certificate  of  such  &ct, 
there  was  no  proyision  requiring  the 
parent  to  transmit  such  certificate  to  the 
yaodnation  officer,  and  further  that  sec- 
tion 7  of  34  dc  35  Vict.  c.  98  (3),  only 
required  certificates  of  a  child  being  "  un- 

(2)  30  &  31  Vict  c.  84  (YacciDation  Act,  1867), 
secdoD  20 : —  If  any  such  public  yaccinator  or 
Tnwiic»1  practitioner  shall  find  that  a  child  whom 
he  haa  three  time  nnanccessfiilly  yaccinated  is 
insnaeeptible  of  snocessfnl  yaceination,  or  that  a 
child  bxoQght  to  him  for  yaceination  has  already 
had  the  small-poz,  he  shall  deliver  to  the  parent 
or  other  person  as  aforesaid  a  certificate  under  his 
hand  according  to  the  form  in  the  schedule  here- 
unto annexed  marked  C,  or  to  the  like  effect,  and 
the  parent  or  such  person  as  aforesaid  shall  thence- 
forlADOt  be  required  to  cause  the  child  to  be 
yaoeinated. 

Form  C  in  the  schedule : — 

I,  the  undersigned,  hereby  certify  that  I  haye 
times  unsuccessfully  yaccinated 
the  child  of  in  the  county  of 

aged  (5)  [or  that  the  child  has  already  had 

the  small-pox,  as  the  com  may  60],  and  I  am  of 
opinion  that  such  child  is  insusceptible  of  sue- 
cesiftil  yaceination.  Dated  this 

Signed 

(3)  34  &  35  Vict  c  98  (Vaccination  Act 
Amendment,  1871),  section  7  : — ^Eyery  certificate 
of  a  child  being  unfit  for  or  insusceptible  of 
successful  yaceination,  if  giyen  by  a  public  yac- 
cinator, shall,  instead  of  being  deliyered  by  him 
to  the  parent,  be  tiansmittdd  by  such   public 
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fit  for  or  insusceptible  of  successful 
vaccination''  to  be  transmitted  bj  the 
parent  to  the  vaccination  officer,  and  did 
not  in  terms  extend  to  the  case  of  a  child 
haying  had  small-pox,  and  that  the 
penalty  was  imposed  upon  those  only 
who  act  in  contravention  of  the  last 
mentioned  section,  and  that  the  defendant 
was  therefore  not  guilty  of  any  ofifence, 
and  he  was  therefore  ordered  to  be  dis- 
charged. 

The  question  of  law  arising,  upon  the 
case  was— 'Whether  the  justices  were 
right  in  deciding  that  the  Vaccination 
Acts  did  not  impose  any  penalty  upon 
persons  who  &il  to  transmit  to  the  vac- 
cination officer  a  certificate  of  a  child 
having  had  small-pox. 

The  SolieUor-Oeneral  (Sir  Hardinge 
Oiffard)^  BomiUy  with  him,  for  the  appel- 
lant.— The  respondent  in  this  case  cleai'ly 
brought  himself  within  the  provisions  of 
section  7  of  the  Vaccination  Act,  1871 
(3),  in  not  transmitting  a  certificate 
that  his  child  had  had  the  small-pox. 
The  words  of  that  section,  ^*  insuscep- 
tibility of  successful  vaccination,"  were 
clearly  intended  to  include  such  a  case. 
Form  G  (2)  in  the  schedule  to  the 
principal  Act,  which  was  drawn  up  in 
accordance  with  the  provisions  of  section 
20  of  that  Act  (2),  treats  both  the  case 
of  three  unsuccessful  attempts  at  vaccina- 
tion, and  that  where  the  child  has  had  the 
small-pox,  as  cases  of  ''  insusceptibility." 
But  then  it  is  said,  that  this  form  has 
been  altered  by  virtue  of  section  15  of 
the  amending  Act  (4).  But  that  section 
only  contemplated  such  an  alteration  of 

yaccinator,  and  if  giyen  by  any  other  medical 
practitioner  shall  be  transmitted  by  the  parent  of 
such  child  to  the  yaceination  officer,  in  like 
manner  as  if  it  were  a  certificate  of  successful 
yaceination.  .  .  .  Eyery  person  who  acts  in  con- 
trayention  of  or  fails  to  comply  with  any  pro- 
yision of  this  section  shall  be  liable  on  summary 
conyiction  to  a  penalty  not  exceeding  twenty- 
shillings. 

(4)  34  &  36  Vict.  c.  98,  section  15:— The  Local 
Goyemment  Board  may,  by  order  from  time  to  time, 
repeal,  alter,  and  add  to  the  forms  contained  in  the 
schedule  to  the  principal  Act,  and  the  refeience 
in  the  principal  Act  or  this  Act  to  the  forms  in 
such  schedule,  or  to  any  forms,  shall  be  construed 
to  refer  to  the  forms  prescribed  by  any  such 
order. 
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the  form  as  is  consistent  with  the  in- 
tention of  the  principal  Act.  It  did  not 
give  authority  to  the  Local  Oovemment 
Board  to  alter  the  form  in  such  a  manner 
as  entirely  to  prevent  the  application  of 
the  Vaccination  Acts  to  a  large  class 
of  children. 

Poland  (F,  /.  Clerk  with  him),  for  the 
respondent. — The  justices  were  right  in 
refusing  to  convict  in  this  case.  The  only 
certificates  required  by  section  7  (3)  to 
be  transmitted  by  the  parent  are  cases  of 
unfitness  or  '*  insusceptibility  of  suc- 
cessfal  vaccination."  That  clearly  does 
not  include  the  case  of  a  child  who  has 
had  small-poK.  In  section  20  of  the 
principal  Act  (2),  the  two  cases  are  re- 
^rded  as  entirely  distinct,  and  the  form 
C  in  the  schedule  is  clearly  wrongly- 
drawn  up,  not  being  in  accordance  witn 
the  Act.  That  being  so,  by  the  power 
given  them  by  section  15  (4),  the  Local 
G-ovemment  Board  altered  the  form,  and 
made  it  consistent  with  the  intention  of 
the  principal  Act;  and  by  that  altera- 
tion it  is  quite  clear  that  the  case  where 
a  child  has  had  small-poz  cannot  fall 
within  the  words  "insusceptibility  of 
successful  vaccination."  Section  20  no 
doubt  enacts  that  a  certificate  that  a  child 
has  had  the  small-pox  shall  be  given  to 
the  parent,  but  section  7  imposes  no  ob- 
ligation  on  the  parent  to  transmit  it. 
[He  was  then  stopped  by  the  Court.] 

GusA-SBT,  B. — I  am  of  opinion  that  the 
justices  were  correct  in  the  decision  which 
they  arrived  at  in  this  case.  I  think  that 
the  case  under  our  consideration  is  a 
casus  omissus,  and  one  therefore  which 
we  cannot  supply  in  an  Act  which  creates 
an  offence. 

We  have  here  to  look  at  the  words  of 
section  7  of  the  Vaccination  Amendment 
Act,  1871  (3),  and  see  what  is  their  real 
meaning. 

It  deals  with  two  cases,  namely, 
that  of  a  child  being  unfit  for  and  that 
of  a  child  being  insusceptible  of  suc- 
cessful vaccination.  With  the  former  we 
have  nothing  to  do.  We  have  only  to 
deal  with  the  case  of  insusceptibility  of 
successful  vaccination.  The  section  then, 
BO  iar  as  that  is  concerned,  provides  that 
the  certificate  of  insusceptibility,  if  given 


to  the  parent,  shall  be  transmitted  by 
such  parent,  to  the  vaccination  ofi&cer, 
and  every  one  who  &Sh  to  comply  ^with 
that  provision  is  made  liable  to  a  penalty. 

Now  we  have  this  peculiarity  in  the 
case.  In  the  principal  Act  there  is  a  form 
given  in  the  schedule  (2),  which  treats  a 
case  of  insusceptibility,  and  the  case  of  a 
child  having  had  the  small-poz  as  one 
and  the  same  thing ;  or,  in  other  words, 
the  same  certificate  included  both  cases. 
But  I  can  quite  understand  that  many 
people  might  hesitate  to  certify  that  be- 
cause a  child  has  once  had  the  small- 
poz,  that  for  that  reason  he  mnst 
necessarily  be  insusceptible  of  snocessfal 
vaccination.  Power  was  therefore  g'iven 
to  the  Local  Gt>vemment  Board  by  section 
15  (4)  of  the  amending  Act  to  alter  the 
form  of  certificate,  and  we  find  that  they 
have  materially  altered  the  form.  When 
we  look  at  the  form  drawn  up  by  them 
it  is  really  impossible  to  have  any  donbt 
in  the  case.  The  form  of  the  certificate 
is  in  the  alternative.  Either  it  is  to  be 
filled  in,  as  the  figure  5  in  the  mai^in 
shews,  to  the  effect  that  the  "  child  has 
been  three  times  unsuccessfully  vac- 
cinated, and  is  in  my  opinion  insusceptible 
of  vaccination,''  or  that  part  is  to  be 
omitted  and  the  following  filled  in,  ^^  that 
the  child  has  had  the  small-pox,"  ac- 
cording as  the  case  is  one  of  unsuccessful 
vaccination,  or  previous  small-pox. 

Upon  the  certificate  which  states  that 
the  child  has  had  the  small-poz,  no  state- 
ment is  to  be  made  that  the  child  is  insus- 
ceptible. That  is  only  to  be  done  in  the 
case  of  three  times  unsuccessful  vaccina- 
tion. 

We  are  asked  then  to  eztend  the  words 
of  section  7,  and  to  make  a  parent  liable 
for  not  transmitting  a  certificate  that  his 
child  has  had  small-poz.  It  is  quite  im- 
possible to  do  that.  The  case  is  quite 
distinct  from  that  of  insusceptibihty. 

Pollock,  B.,  concurred. 

Judgment  far  the  respondent. 

Solicitors — Shum,  GroHsmaD  &  Grossman,  agents 
for  I.  Sykes  &  Son,  Huddersfidd,  for  appellant ; 
Lajton  &  Jaques,  agents  for  Mills  &  Bibbjr, 
Huddersfield,  for  respondent. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1877.      1  COLE  (appeUcmt)  v. 

Jan.  31.     J      MAHNiNQ  (respondent), 

BoMtardy — AffiMaiion — 35  Sf  36  Vict.  c. 
65. 8.  ^^'Evidence — Oorroboration  in  some 
material  Particular, 

Seetum  4  o/  35  $•  36  Vid.  c.  65  (The 
Batiardy  Laws  Amendment  Act^  1872), 
provides  that  upon  the  hearing  of  a  sum^ 
wums  against  the  ptUative  father  of  a  has* 
lard  child,  if  the  evidence  of  the  mother  he 
corroborated  in  some  material  particular 
iy  other  evidence  to  the  satisfaction  of  the 
justices^  they  may  adjudge  the  ma/n  to  he 
the  putative  father  of  such  bastard  child, 

Cfn  the  hearing  of  such  a  summons^  evi" 
denee  was  given  of  acts  of  familia/rity  on 
the  part  of  the  alleged  father  towards  the 
mother  having  occurred  several  months 
before  the  child  could  have  been  begotten, 
and  that  in  consequence  he  had  been  for- 
bidden  the  house  by  her  parents.  It  was 
also  proved  that  the  woman  was  a  person 
of  weak  intellect.  No  corroborative  evi- 
dence in  direct  relation  to  the  actual  be- 
getting  of  the  child  was  given : — 

Held,  thai  the  evidence  given  was  in 
point  of  law  admissible  as  corroborating 
ike  wnmarCs  statement.  The  effect  of  it  on 
the  question  of  paternity  was  for  the  con^ 
sideration  of  the  justices,  who  were  entitled 
to  act  upon  it  if  they  thought  it  did 
materially  eorroborale  her. 

Case  stated  b^  a  metropolitan  police 
magistrate  under  20  &  21  Vict.  c.  43. 

1.  Upon  the  hearing  of  a  certain  com- 
plaint preferred  by  the  appellant  against 
abe  respondent  under  section  3  of  35  & 
36  Vict.  c.  65,  that  the  said  respondent 
was  the  father  of  a  bastard  child  of  the 
appellant,  bom  within  the  twelve  months 
next  preceding  the  date  of  such  com- 
plaint, which  said  complaint  was  heard 
before  me  on  the  1st,  4th  and  18th  days 
of  March,  1876,  1  on  the  last-mentioned 
day  dismissed  the  said  complaint. 

2.  At  the  .said  hearing  it  was  proved 
on  the  part  of  the  appellant,  and  found 
as  a  &ct,  that  the  said  appellant  had 
been  delivered  of  a  bastard  child  on  the 
lOih  of  October,  1875,  and  the  appellant 
swore  that  the  respondent  was  the  father 


of  such  child,  the  connexion  having  taken 
place  at  the  respondent's  house,  where  he 
had  taken  her  on  an  evening  in  January, 
1875.     Of  that  meeting  and  that  inter- 
course there  was  no   corroborative  evi- 
dence,  nor  was    I  satisfied  with    such 
evidence  as  was  addnced  of  subsequent 
conversations  between  friends  of  the  ap- 
pellant and  the  respondent.     But  it  was 
proved  to  my  entire    satisfaction    that 
during    the    summer    of   1874,    several 
months  before  the  child  could  have  been 
begotten,  the  parents  of  the  appellant 
with  whom  previously  to  that  date  the 
respondent  had  been  on  terms  of  great 
friendship  and  intimacy,  refused  him  the 
house,  and  quarrelled  with  him,  owing  to 
their  suspicions  with  regard  to  his  con- 
duct towards  the  appellant.     They  de- 
posed that  they  surprised  the  appellant 
and  respondent  together  on  more  than 
one  occasion.     That  the  door  of  the  par- 
lour where  they  were  was  closed  for  a 
minute  or  two  against  them.     That  the 
appellant  sat  on  the  knee  of  th^  respon- 
dent, and  to  other  circumstances  which 
would  have  had  great  effect  on  my  judg- 
ment had  they  occurred  at  or  about  the 
time  when  the  child  might  have   been 
begotten.      The  appellant    is  rather  of 
weak  intellect;  but. there  was  no  evi- 
dence of  any  similar  misconduct  on  her 
part  with  other  men  than  the  respondent. 
After  taking  time  to  consider,  I  was  of 
opinion  that  I  was  not  at  liberty  so  to  in- 
terpret the  words  of  the  statute,  **  if  the 
evidence  of  the  mother  be  corroborated 
in  some  material  particular  '*  (35  &  36 
Vict.  c.  65,  sec.  4)  as  to  include  evidence 
of  facts  long  antecedent,  and  having  no 
direct   relation  to  the  actual    begetting 
of  the  child,   however  strong  might  be 
the  moral  conviction   such  facts  might 
convey  to  my  mind,  bat  that  the  word 
"  material "  must  be  taken  to  imply  a 
closer  connection  of  the  '*  particular  "  in 
question  than  was  in  this  case  apparent 
with  occurrences  at  or  about  the  time 
when  the  child  must  have  been  bep^otten, 
or  with  subsequent  words  or  actions  of 
respondent,  tending  to  fix  the  paternity, 
and  I  therefore  dismissed  the  complaint, 
granting  with  some  diffidence  a  case  for 
the  opinion  of  this  honourable  Court  at 
the  request  of  the  appellant,  who  has  no 
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other  means  of  baying  my  decision  re- 
viewed. 

If  the  Conrt  should  be  of  opinion  that 
it  was  within  my  discretion,  and  legally 
competent  to  me,  according  to  the  re- 
quirements of  the  above  section  of  the 
statute,  to  hold  the  evidence  above  set 
forth  as  corroborating,  '*  in  some  material 
particular,"  the  evidence  of  the  mother, 
then  I  pray  the  Court  to  remit  the  case 
to  me  for  rehearing,  with  their  opinion 
thereon,  or  otherwise  to  make  such  order 
as  to  the  Court  shall  seem  fit. 

Spearman  (Safford  with  him),  for  the 
appellant. — ^What  the  magistrate  admits 
as  corroboration  is  entirely  within  his 
discretion.  There  is  no  limit  fixed  as  to 
the  time  when  the  corroborative  circum- 
stances occur — Hodges  v.  Bennett  (1), 
The  Qusen  v.  Pearcy  (2),  Laurence  v. 
Ingmire  (3). 

/.  Thompson,  for  the  respondent. — The 
statute  requires  that  the  evidence  given 
by  way  of  corroboration  should  be  mate- 
rial to  the  paternity  of  the  child.  Evi- 
dence of  suspicious  circumstances  long 
before  cannot  be  admissible,  and  would 
be  most  dangerous. 

[Field,  J. — That  objection  goes  rather 
to  the  weight  of  the  evidence,  which  is 
for  the  magistrate  to  consider,  than  to  its 
admissibility.] 

Mellor,  J. — I  think  that  the  magis- 
trate was  mistaken  here.  It  was  within 
his  competency  to  receive  the  evidence 
and  to  consider  it.  And  if  I  rightly 
understand  him,  he  would,  if  he  had 
thought  himself  at  liberty  to  entertain 
this  evidence  at  all,  have  found  in  favour 
of  the  complainant.  There  is  no  rule  of 
law  that  he  could  not  consider  evidence 
of  this  character,  though  anterior  to  the 
time  of  the  conception  of  the  child,  yet  to 
shew  as  a  probability  that  sexual  inter- 
course might  have  taken  place.  Nothing 
appears  to  shew  that  the  statements  of 
what  occurred  in  the  summer  of  1874 

(1)  29  Law  J.  Rep.  M.C.  224. 

(2)  21  Law  J.  Rep.  M.C.  129;  8.  c.  17  Q.B. 
Rep.  902,  note. 

(3)  20  Law  Times,  N.S.  391, 


were  not  bona  fide.  Indeed  the  magis- 
trate says  they  satisfied  him  as  to  the 
fiM^ts  to  which  they  related.  The  eflPect, 
then,  of  such  evidence  on  the  question  of 
paternity  was  entirely  for  him.  If  he 
thinks  it  did  materially  corroborate  the 
mother's  statement,  he  was  entitled  to 
receive  and  act  upon  it,  and  the  case 
must  be  remitted  to  him. 

Field,  J. — I  also  think  that  the  case 
should  be  remitted  to  the  magistrate  to 
hear  and  determine,  and  he  is  quite  at 
liberty  to  consider  the  evidence  of  the 
facts  proposed  to  be  given  before  him  as 
corroborating  the  mother's  statement. 
The  object  of  the  Act  of  Parliament  was 
to  give  to  a  woman  the  right  to  have  her 
bastard  infant  maintained  by  the  father  ; 
but  on  account  of  the  danger  of  setting 
the  evidence  of  a  woman  singly  against 
that  of  a  man  singly  in  reference  to  a 
transaction  which  always  takes  place  in 
secret,  the  Act  said  that  her  evidence 
must  be  corroborated  in  some  material 
particular.  It  is  admitted  that  evidence 
of  these  facts  would  be  material  if  tbey 
had  occurred  at  a  different  time.  The 
magistrate  thinks  so,  and  any  reasonable 
person  would  say  the  same.  Those  &ct8 
are  that  the  appellant  is  a  woman  of 
weak  intellect,  and  the  respondent  bein^ 
very  intimate  with  her  parents,  ¥ras  f  onnd 
taking  advantage  of  her,  and  was  for- 
bidden the  house  in  consequence.  All 
such  evidence  must  be  entirely  for  the 
magistrate  to  consider  the  weight  of. 
There  is  no  rule  of  law  that  becanse  the 
circumstances  took  place  some  months 
before,  they  are  not  to  be  considered  in 
the  light  of  corroboration.  I  am  very 
clearly  of  opinion  that  they  ought. 

Case  remitted. 


Solicitors — Cordwell  &   Tasman,   for  appellant; 
Hicklin  &  Washington,  for  respondent. 
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[IN  THE  QUEEirS  BENCH  DIVISION.] 

1877.     1   PBTBB8  (appeUani)  v.  cowne 
Jan.  27.  j  (regpondeni). 


Vagrant  Act   (5  Geo.  4.  c.  83),  8. 
Married    Women     Deserting     Ohildren — 
Metming  of  "  Person.'* 

The  provUione  contained  in  5  Oeo,  4. 
e,  83.  8.  4,  ivith  reference  to  persons  run- 
ning away  and  leaving  their  children 
chargeable  to  any  parish,  do  not  apply  to  a 
married  woman  who  has  been  deserted  by 
her  husband,  and  has  not  the  means  of 
supporting  them. 

Case  stated  by  justices  under  20  &  21 
Vict.  c.  43. 

Upon  the  hearing  of  a  certain  informa- 
tion dated  the  2nd  day  of  May,  1874, 
preferred  by  the  appelLEint,  a  relieving 
officer  of  the  city  of  Bristol,  against  the 
respondent  for  that  she,  late  of  the  parish 
of  St.  James,  in  the  said  city  and  county, 
charwoman,  had  ran  away  and  left  her  two 
children,  whereby  they  had  become 
chargeable  to  the  said  parish,  the  justices 
dismiiBsed  the  same. 

The  respondent  was  married  to  a  man 
named  Cowie,  at  St.  Augustine's  Church, 
in  the  said  oiiy  and  oouniy,  on  the  4th  day 
of  NoTomber,  1868. 

There  were  two  children,  issue  of  such 
marriage,  namely  Frederick  and  William, 
aged  re^>ectively,  eight  and  five  years, 
and  such  children  became  charge- 
able in  April,  1874,  and  have  so  con- 
tinued chax^eable  until  now. 

The  respondent's  husband  left  her  in 
July,  1870,  and  has  never  since  been 
heard  of. 

No  steps  have  been  taken  against  him 
for  deserting  his  wife  and  children,  as  the 
respondent  did  not  come  to  reside  in  the 
appellant's  district  until  nearly  four  years 
after  her  husband  left  her.  About  April, 
1874,  a  woman  (not  the  respondent) 
took  the  two  children  to  the  appellant, 
whereby  they  became  chargeable. 

Upon  the  information  aforesaid,  a 
warrant  was,  on  the  2nd  day  of  May, 
1874,  granted  for  the  respondent's  appre- 
hension, but  as  her  place  of  residence 
was  not  known,  she  was  not  taken  there- 
upon until  the  31st  day  of  May,  1876, 
Vol.  4S.— M.C. 


when  she  was  found  living  with  her 
father  at  Liverpool.  The  respondent 
was  entirely  without  property,  and  had 
no  lawful  means  of  maintaining  her 
children,  but  by  her  labour  as  a  servant 
or  charwoman. 

The  respondent,  in  defence,  stated  that 
the  youngest  of  the  two  children  was 
bom  five  months  after  her  husband 
deserted  her;  that,  after  she  had  been  so 
left,  her  father  sent  for  her  to  keep 
house  for  him,  but  that  he  was  not  able 
to  maintain  the  children,  and  that  she, 
having  no  means  to  keep  the  children, 
went  to  live  with  her  &ther,  believing 
the  guardians  would  proceed  against  her 
husbmd  (1). 

The  justices  declined  to  convict  for  the 
following,  among  other  reasons: — ^They 
considered  that  if  civil  proceedings  had 
been  taken  against  the  respondent  to 
recover  the  cost  of  maintaining  her 
ohildren,  she  might  have  pleaded  cover- 
ture ;  that  she  could  only  be  made  liable 
under  section  14  of  *'  The  Married 
Women's  Property  Act,  1870,"  if  she 
oould  be  shewn  to  have  "separate  pro- 
perty,"  and  even  then  her  husband's 
liability  would  continue,  but,  that  as  this 
present  charge  was  penal,  a  fortiori,  it 
would  be  wrong  to  convict  her.  More- 
over the  legislature  had  deemed  it  neces- 
sary, by  express  enactment  (the  7  A  S 
Vict.  c.  101.  s.  6)  to  extend  the  provi- 
sions of  the  Vaffrancy  Act,  in  order  to 
make  women,  wno  desert   their  bastard 

(1)  By  the  Vagrant  Act  (5  Oeo.  4.  c.  88),  s.  8, 
evezy  perBon  being  able  wholly*  or  in  part,  to  main- 
tain himaelf  or  herself,  or  his  or  her  fiunily,  by 
work  or  by  other  means,  and  wilfully  refusing  or 
neglecting  so  to  do,  by  which  refusal  or  neglect 
he  or  she,  or  any  of  his  or  her  £iimily,  whom  he  or 
she  may  be  legally  bound  to  maintain,  shall  have 
become  chargeable  to  any  parish,  township  or 
place,  shall  be  deemed  an  idle  and  disorderly 
person,  and  be  liable  to  a  month's  imprisonment 
with  hard  labour. 

By  section  4 — *'  Every  person  running  away  and 
leaving  his  wife,  or  his  or  her  child  or  children, 
chargeable,  or  whereby  she  or  they  or  any  of  them 
shall  become  chargeable  to  any  pariah,  township 
or  place,  shall  be  deemed  a  rogue  and  vagabond," 
and  be  liable  to  imprisonment  for  three  months 
with  hard  labour. 

2  A 
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ohildren,  whereby  they  become  charge- 
able to  any  parish  or  nnion,  punishable  as 
rognes  and  vagabonds,  while  both  Acts 
are  silent  as  to  married  women. 

Charles  Bowen,  for  the  appellant. — The 
information  is  laid  under  5  Geo.  4.  c.  83, 
s.  4,  and  it  is  a  misconception  to  suppose 
that  that  section  has  anything  to  do  with 
maintenance.  Section  3  applies  to  main- 
tenance, while  section  4  applies  to  deser- 
tion, both  being  distinct  offences.  In  the 
former  section  are  found  words  of 
express  qualification,  namely,  **  being 
wholly,  or  in  part,  able  to  maintain,"  &o.j 
which  would  prevent  its  applying  to  a 
case  like  the  present ;  but  the  words  in 
section  4  are  quite  general,  namely, 
"  every  person,"  and  there  is  nothing  to 
shew  they  do  not  apply  to  married 
women  as  well  as  anybody  else.  A 
woman  cannot  desert  her  husband,  which 
accounts  for  the  omission  of  the  words 
'*  leaving  her  husband,  "  but  either  may 
commit  an  offence  by  leaving  their 
children.  The  word  "person,"  coupled 
with  the  pronoun  "  her,"  clearly  shews 
that  a  married  woman  is  included.  The 
Act  7  &  8  Vict.  c.  101.  8.  6,  which  ex- 
tends the  provisions  of  5  Gteo,  4.  c.  83, 
to  "  every  woman  neglecting  to  main, 
tain  her  bastard  child,  being  able  wholly, 
or  in  part,  so  to  do,"  was  passed  simply 
in  consequence  of  the  word  "  child " 
having  been  held  not  to  include  a  "  bas- 
tard child"— ne  Queen  v.  Maude  (2). 
The  provisions  contained  in  the  Married 
Women's  Property  Act,  33  &  34  Vict.  c. 
93  B.  14  (3),  have  nothing  to  do  with  the 
desertion,  but  refer  to  maintenance  only. 
If  the  justices  are  right  and  correct 
this  eziraordinary  result  will  follow, 
namely,  that  a  woman  may  dosert  her 
lawful  children,  without  committing  an 
offence,  but  not  her  bastard  children. 

No  counsel  appeared  for  the  respon- 
dent. 

Mkllor,  J. — I  own  I  feel  some  diffi- 
culty in  reconciling  the  opinion  I  have 

(2)  6  Jup.  646. 

(3)  Bv  33  &  34  Vict.  c.  93.  8.  14,  a  married 
woman  having  separate  property  shall  be  subject 
to  all  such  liability  for  the  maintenance  of  her 
children  as  a  widow  is  now,  bv  law,  subject  to 
for  the  maintenance  of  her  children." 


come  to  in  this  case  with  the  argoment 
of  Mr.  Bowen,  and  the  various  sections 
referred  to  by  him.  But  I  think  we 
must  look  at  the  state  of  the  law  as  it 
existed  before  the  passing  of  the  Married 
Women's  Property  Act,  1870,  and  that 
being  so,  it  seems  to  me  that  it  would  be 
a  hursh  construction  to  hold  that  the 
respondent  was  liable  to  be  punished  for 
leaving  her  children  under  the  circum- 
stances mentioned  in  the  case  as  stated  to 
us  by  the  justices.  I  cannot  help  think- 
ing that  section  4  does  not  include  the 
case  of  married  women;  it  appears  to 
me  too  stringent  to  say  that  a  wife  leav- 
ing her  children  under  such  circum- 
stances as  these,  comes  within  the  pro- 
visions of  this  Act  as  a  rogue  and 
vagabond.  I  confess  that  after  careful 
consideration  I  have  arrived  at  the  con- 
clusion that  the  justices  were  right  in 
dismissing  the  information. 

Manistt,  J. — I  am  of  the  same  opinion. 
I  entirely  agree  with  my  brother  Mellor 
in  the  observations  he  has  made  that  in 
construing  this  section  we  should  have 
regard  to  the  law  as  it  existed  when  the 
Vagrancy  Act  was  passed,  though  I 
think  we  may  refer  to  subsequent  Acts 
to  see  the  meaning  which  was  assigned 
to  the  various  sections  by  the  legislature. 
Mr.  Bowen  has  arcrued  that  thoueh  sec- 
tion  3  refers  only  to  married  womfn  who 
have  the  means  of  maintaining  their 
children,  the  terms  of  section  4  are  more 
general.  Assuming  this  contention  to  be 
correct,  still  section  4  must  be  read  in 
conjunction  with  the  preceding  one. 
The  provisions  of  this  Act  are  of  a 
stringent  character,  and  make  it  a  crime 
for  any  husband  to  run  away  and  leave 
his  wife  chargeable,  and  the  legislature 
for  the  first  time  provided  that  any  such 
person  should  be  deemed  a  rogue  and 
vagabond.  It  would  be  a  hard  thing  to 
decide,  in  cases  where  a  woman  is  de- 
serted by  her  husband,  and  the  children 
left  chargeable,  that  although  she  is  not 
liable  for  their  support,  she  cannot  leave 
her  children  for  the  purpose  of  gaining 
an  honest  livelihood  without  incurring 
the  penalties  of  a  rogue  and  vagabond. 
Therefore  I  hold  that  a  married  woman, 
not  being  liable  to  maintain  her  children, 
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does  not  come  within  the  provisions  of 
section    4.       AU    that     Tlie    Queen   y. 
Mttiude  (2)  decided  was  that  children  did 
not  indade  illegitimate  children.     Then 
the  late  Act,  7  &  8  Vict.  c.  101.  s.  6,  to 
which  we  have    been  referred,  applied 
only  to  women  who  neglected  to  naain- 
iain  their  bastard  children,  '*  being  able 
whollj  or    in    part    to    do    so."     Now 
before  the  Married  Women's  Property 
Act,  1870,  passed,  no   married    woman 
could  be  liable  to  maintain  her  children, 
when  all  her  earnings  belonged  to  her 
hnsband.     I  may  also  mention  that  the 
Poor  Law  Amendment  Act  (4  &  5  Will. 
4.  c.  76),  s.  57,  enacted  that  any  man  who 
married    a    woman,    having    legitimate 
or  illegitimate  children,  mnst    take    to 
those  children.     This  brings  ns  back  to 
the   constmction    of    5    ueo.  4.  c.  83, 
having  observed  that  the  tendency  of  the 
legislatnre  is  to  regard  the  husband  as 
the  person  liable  to  support  his  children. 
Then  the    Manied    Women's    Property 
Act,  section  14,  provides,  that  a  married 
woman,  with  separate  property,  shall  be 
snbject  to  all  each  liability  for  the  main- 
tenance of  her  children  as  a  widow  would 
be,  and  it  is  admitted  that,  under  this 
flection,  a  woman  who  ia   married,  and 
has  separate  property,  might  come  within 
the  provisions  of  sections  8  and  4  of  5  Geo. 
4.  c.  83.     Be  this  as  it  may,  a  woman,  as 
soon  as  she  marries,  becomes  no  person 
in  the  eye  of  the  law,  so  far  as  civil 
liabOities  are  concerned,  unless  it  be  by 
some  express  provision   contained  in  an 
Act  of  Parliament.     I  am,  therefore,  of 
opinion,  that  on  the  true  construction  of 
section  4  a  married  woman,  deserted  by 
her  husband,  is  not  liable,  unless  she  has 
separate     property,    to     maintain     her 
children,  and  I  think  it  is  a  necessary 
oonse<|uence  that  she  is  also  not  liable  for 
desertmg  them. 

Judgment  for  the  reepondent. 


Solidton— Merediths,  Roberts  &  Mills,  for  appel- 
Unt. 
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[IN  THE  COMMON  PLEAS  DIVISION.] 
1877.         1  DAKBT  AND  ANOTHSB  V. 

Feb.  1,  12.  J  WATSON. 

Indoswre  Act — Award — Tower  to  levy 
Mate  by  Distress — Hevnedy  for  enforcing — 
Actixni, 

By  an  Act  for  enclosing  certain  common 
lands,  commissioners  were  empowered  by 
their  award  to  order  and  direct  by  whom 
and  ai  whose  expense  the  said  drains,  8^c^ 
should  be  m^e  and  thereafter  repaired, 
maintained,  8fc,  By  their  award,  the  com^ 
missioners  provided  thai  such  repairing^ 
8fc.,  should  be  by  a  rate  to  be  made  by  two 
surveyors  {elected  in  manner  provided  for) 
and  should  "  be  levied  and  recovered  by 
such  ways  and  means  as  parish  rates  or 
assessments  are  by  law  recovered  within  the 
saidparisL" 

An  action  for  the  amount  of  a  drainage 
rate,  made  under  the  ahove  award,  being 
brought  by  the  surveyors  against  an  oc- 
eupier  of  land  liable  to  pay  the  same, — 

JETeld,  that  no  a^stion  would  lie. 

Per  Gbovb,  J.,  that  the  stattUe  by  ne- 
cessary  implicaiion,  gave  the  commissioners 
power  to  direct  how  their  order  was  to  be 
enforced,  and,  further,  that  the  statute 
gave  the  commissioners  ample  power  to  direct 
by  their  award  tJie  m^ans  of  enforcing  pay~ 
ment,  and  therefore  the  mode  prescribed  in 
the  award  was  within  the  powers  given  by  the 
Act,  and  excluded  the  remedy  by  action. 

Per  Denhan,  J.,  that  the  rate  being  a 
creatiofi  of  the  award,  and  the  award 
pointing  out  the  manner  in  which  the  rate 
was  to  be  enforced,  viss,^  by  distress,  no  ae^ 
tion  KHmZd  lie. 

Special  Case  stated  on  appeal  from  the 
County  Court  of  Lincolnshire. 

This  was  an  action  brought  by  the 
plaintiffs  who  sued  as  the  surveyors  ap* 
pointed  under  the  award  made  for  the 
inclosure  of  common  lands  in  the  parish 
of  Hibaldstowe,  in  Lincolnshire,  to  re« 
cover  the  sum  of  61.  6s,  Sd.,  being  the 
amount  of  a  drainage  rate  assessed  by 
them  upon  the  defendant  in  respect  of 
land  occupied  by  him  in  that  parish. 

By  an  Act  of  Parliament  passed  in  the 
36th  of  Qeo,  3,  commissioners  were  ap- 
pointed for  enclosing  the  open  common 
lands  in  Hibaldstowe,  and  were  empowered 
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to  set  oat  drains,  kc.,  and  also  by  their 
award  to  order  and  direct  bj*  whom  and 
at  whose  expense  the  drains,  kc.^  should 
be  made  and  kept  in  repair. 

Bj  their  award  the  commissioners  pro- 
vided that  snch  repairing,  maintaining, 
^.,  should  be  l^  a  rate  to  be  levied  by 
two  snrvejors  (elected  in  manner  pro- 
vided for)  and  should  be  ''levied  and 
recovered  bj  such  ways  and  means  as 
parish  rates  or  assessments  are  by  law 
recovered  within  the  said  parish.'* 

The  plaintiffs  being  properly  appointed 
surveyors  made  a  rate  in  pursuance  of 
the  award  under  which  the  defendant 
was  liable  to  pay  to  them  the  sum  for 
which  the  action  was  brought  in  the 
County  Court.  On  the  hearing  the  de- 
fendant contended  that  the  rate  could 
not  be  enforced  by  action. 

The  County  Court  Judge  was  of 
opinion  that  the  direction  that  the  rate 
was  to  be  levied  and  recovered  as  a 
parish  rate  (for  which  no  action  will  lie) — 
Stevens  v.  Evans  (1),  was  a  provision 
inconsistent  with  its  being  intended  to 
be  recoverable  by  action  at  the  suit  of 
the  surveyors  who  made  the  rate,  and 
non-suited  the  plaintiffs.  Against  this 
decision  the  plaintiffs  appealed. 

The  question  for  the  opinion  of  the 
Court  is  whether  such  an  action  will  lie, 
in  which  case  the  plaintiffs  are  entitled 
to  jadgment  for  the  amount  claimed  with 
costs,  but  if  such  an  action  will  not  lie 
then  the  judgment  of  nonsuit  is  to  stand. 

Gave  and  Hora^ce  Smith,  for  the  appel- 
lants.— The  question  whether  the  rate 
should  be  enforced  by  an  action  in  the 
County  Court  or  by  distress,  turns  upon 
the  construction  of  the  statute.  If  the 
commissioners  by  ordering  the  rate  to  be 
levied  by  distress  have  exceeded  their 
power,  then  such  order  becomes  a  nullity 
and  the  action  in  the  County  Court  re- 
mains. When  a  statute  creates  a 
liability  then  the  common  law  gives  the 
right  of  enforcing  the  same  by  action. 

[The  following  authorties  were  referred 
to  —  The  Wolverhampton  Water  Works 
Oompany   v.  Hawkesford    (2),  Ooody  v. 

(1)  2  Burr.  1162  ;  8.  c.  1  W.  Black.  284. 

(2)  6  Com.  B.  Rep.  N.S.  336 ;  8.  c.  28  Law 
J.  Rep.  C.P.  242. 


Penny  (3),  Jiwrn.  (4),  The  Vestry  of  St. 
Pancras  v.  Batterhury  (5),  Shepherd  v. 
Hills  (6),  Bass  v.  Bugge-Priee  (7),  Stevens 
V.  Evans  (1),  Atkinson  v.  The  Newcastle 
WaJterwarks  Company  (8),  Addison  on 
Torts,  p.  37.] 

The  surveyors  were  compellable  to 
repair  the  banks,  and  therefore  ihejne  is  a 
liability  on  the  defendant  and  the  other 
occupiers  of  land  to  recoup  them,  and  the 
surveyors  can  recover  hj  action  unless 
there  is  a  clear  power  oi  distreas  given 
them. 

W,  B.  Kingsfordj  for  the  respondentB. 
— The  commissioners'  powers  are  large 
enough  to  iiiclude  distress,  and  sinoe  the 
mode  of  enforcing  the  rate  is  pointed  out 
in  their  award  no  action  will  Ue — Stevens 
V.  Evans  (1). 

Care,  in  reply. 

Our.  adv.  vult. 

Gbove,  J. — In  this  case  an  action  was 
brought  in  the  County  Court  to  recover 
the  amount  of  a  rate  made  under  an 
award  of  commissioners  purporting  to  be 
in  pursuance  of  powers  given  by  an  Act 
of  36  Greo.  3,  for  inclosing  certain 
fields,  &c,,  in  the  lordship  of  Hibald- 
stowe,  Lincolnshire. 

By  that  Act  the  commissioners  were 
"  empowered  and  required  by  their  said 
award  to  order  and  direct  by  whom  and 
at  whose  expense,  at  what  time  and  in 
what  manner  the  said  brooks,  ditches, 
drains,  watercourses,  tunnels,  water 
gates,  banks  and  bridges  shall  be  made 
and  thereafter  repaired,  cleansed,  scoured 
and  maintained.*' 

By  their  award  the  commissioners  pro* 
vided  that  such  cleansing,  repairing, 
maintaining,  &c.,  should  be  by  a  rate  to 
be  made  by  two  surveyors  (elected  in 
manner  provided  for)  and  should    **  be 

(3)  0  Mee.  &  W.  687;  s.  c.  11  Law  J.  Bep. 
Exch.  289. 

(4)  6  Mod.  Rep.  27,  per  Holt,  C.J. 

(5)  2  Com.  B.  Rep.  N.S.  477;  8.  c.  26  Law  J. 
Rep.  C.P.  243. 

(6)  11  Exch.  Rep.  55;  s.  c  25  Law  J.  Rep. 
Exch.  6. 

(7)  45  Law  J.  Rep.  Exch.  777  ;  s.  c.  Law  Bep.  1 
Exch.  DiT.  269. 

(8)  Law  Rep.  6  Exch.  404. 
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fevied  and  reoovered  bj  each  ways  and 
means  as  parish  rates  or  assessments 
are  hj  law  recovered  witbin  tbe  said 
parish." 

It  was  contended  on  behalf  of  the 
defendant  that  as  a  mode  was  pointed 
oat  by  the  award  of  enforcing  the  pro- 
Tisions  in  question,  viz.,  in  the  same  way 
as  parish  rates,  i.  e.  by  distress,  no  action 
would  Me— Stevens  v.  Evans  (1).  For 
the  plaintifirs  it  was  contended  cotUra  that 
as  the  commissioners  had  no  power  given 
them  by  the  Act  to  direct  how  the  pay- 
ment of  rates  was  to  be  enforced,  that 
portion  of  the  award,  if  not  more,  was 
void  and  inoperatiye,  and  that  therefore 
a  rsmedy  by  action  for  breach  of  a 
statutory  duty  wonld  lie. 

The  Judge  held  that  another  mode  of 
enforcing  payment  being  provided  by 
the  awtfd  an  action  would  not  lie,  and 
nonsuited  the  plaintiffs.  I  am  of  opinion 
that  the  nonsuit  was  right. 

Though  the  words  "  in  what  manner  " 
the  brooks,  ditches,  &c.,  shall  be  made 
and  repaired  do  not,  grammatically  con- 
strued, confer  any  power  for  prescribing 
how  the  rates  for  that  purpose  are  to  be 
enfiffced,  it  may,  I  think,  not  unreason- 
ably be  contended  that  the  clause  pro- 
▼imng  that  the  commissioners  may  order 
by  whom  and  at  whose  expense  the  said 
brooks,  &c.,  are  to  be  repaired  and  main- 
tained,  gives  by  a  necessary  implication 
a  power  to  direct  how  their  order  is  to  be 
enforced.  This  argument  receives  some 
support  from  the  sense  in  which  the  word 
"  manner  "  is  used  in  other  parts  of  the 
statute.  Thus  where  in  the  Act  provisions 
are  made  for  roads  it  is  said,  "  The  same, 
i.  e.  public  bridle  roads  and  footways,  &c., 
shall  be  made  and  erected  and  at  all 
times  thereafter  repaired,  maintained 
and  kept  in  repair  either  by  a  parochial 
rate  or  assessment,  or  by  such  person  or 
in  such  manner  as  the  said  commis- 
sioners shall  direct  and  appoint,"  here 
the  statute  uses  the  words  "  in  such  man- 
ner "  as  alternative  to  the  words  "  either 
by  a  parochial  rate  and  assessment,"  ob- 
viously as  it  seems  to  me  including  in 
the  word  *'  manner"  the  manner  in 
which  the  expenses  shall  be  provided. 

But  irrespective  of  this  argument,  or 
rather  in  addition  to  it,  I  am  of  opiuion 
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that  the  powers  given  to  the  conmiis- 
sioners  are  ample  to  enable  them  to  direct 
the  means  of  enforcing  their  order ;  thus 
where  the  statute  in  stating  the  pro- 
visions of  the  award  says  it  "shall  also 
contain  proper  orders  and  directions  for 
and  concerning  the  laying  out  and  making 
the  public  roads,  and  the  breadth  thereof, 
and  for  and  concerning  the  laying  out, 
making,  maintaining,  cleaning  and  keep- 
ing in  repair  the  private  roads  and  ways, 
fences,  ditches,  banks,  drains,  bridges, 
gates  and  stiles  hereby  directed  to  be 
made,  and  by  this  Act  mentioned,  di- 
rected, required  or  authorised  to  be  made 
or  established,  and  such  other  orders, 
regulations,  matters  and  things  as  shall 
be  necessary  or  proper,  conformably  to 
the  true  tenor  and  meaning  of  this  Act, 
for  the  more  early,  convenient  and  ef- 
fectual execution  thereof,  and  for  the 
preventing  all  difficulties  and  disputes  in 
relation  to  the  matters  herein  con- 
tained." In  this  clause  it  appears  to 
me  the  words  "  private  roads  "  are  only 
used  in  contradistinction  to  ''  public 
roads  "  mentioned  in  the  previous  sen- 
tence, and  the  words  '*  ways,  fences, 
ditches,  &c.,  are  used  generally  for  those 
provided  for  in  the  Act.  If  so,  those  words 
and  the  words  "  such  other  orders, 
regulations,  matters  and  things  as  shall 
be  necessary  or  proper  conformably  to 
the  true  tenor  and  meaning  of  this  Act, 
and  for  the  more  easy,  convenient  and 
effectual  execution  thereof,"  seem  to  me, 
t..l:Ln  as  applied  to  the  previous  provi- 
sions in  respect  to  these  same  matters,  to 
give  ample  power  to  the  commissioners 
to  direct  by  their  award  the  means  of 
enforcing  payment  of  rates,  the  making 
of  which  they  have  undoubtedly  the 
power  of  ordering. 

If  so,  the  mode  prescribed  in  the  award 
is  within  the  powers  given  by  the  Act 
and  excludes  the  remedy  by  action. 

I  do  not  enter  into  criticisms  upon 
other  portions  of  the  Act  and  award  not 
necessarily  bearing  upon  the  question 
before  us,  as  the  only  point  we  have  to 
decide  is  whether  or  not  an  action  will 
lie. 

I  do  not  dissent  from  my  brother 
Denman's  view  that  the  rate  being  a 
creation  of  the   award,   and   no   action 
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being  anthorised  by  the  award,  an  action 
will  not  lie,  bat  I  prefer  to  rest  my  judg- 
ment on  the  ground  above  stated.  We 
agree  in  the  conclasion,  namely,  that  the 
decision  of  the  County  Court  Judge  be 
affirmed. 

Denman,  J.— In  this  case  the  question 
left  to  the  Court  by  the  County  Court 
Judge  is  whether  an  action  will  lie  for  a 
drainage  rate  assessed  by  surveyors 
elected  under  an  award  by  certain  in- 
closure  commissioners  appointed  under 
an  Inclosure  Act  of  36  (xeo.  3,  for  in- 
closing lands  in  the  lordship  of  Hibald- 
stowe  in  Lincolnshire.  The  Act,  after 
appointing  commissioners  and  giving 
them  certain  powers  as  to  inclosures, 
and  the  making  of  roads,  went  on  to 
enact  that  the  commissioners  should 
scour  out  and  widen  ancient  brooks, 
ditches,  &c.,  and  abo  set  out  and  appoint 
such  new  ditches,  drains,  watercourses, 
&c.,  as  they  should  think  reasonable,  and 
then  proceeds  as  follows — "  and  they  are 
hereby  empowered  and  required  in  and 
by  their  award  to  order  and  direct  by 
whom  and  at  whose  expense,  at  what 
time  and  in  what  manner  the  said  brooks, 
ditches,  &c.,  shall  be  made  and  thereafter 
repaired,  cleaned,  scoured  and  main- 
tained." 

The  award  made  in  pursuance  of  the 
Act  (in  1803),  and  which  must  be  taken 
to  have  been  acted  upon  ever  since,  con- 
tained the  following  provision -^  that 
such  repairing,  &c.,  should  be  by  a  rate 
to  be  made  by  two  surveyors  (elected  in 
manner  provided  for),  and  should  "  be 
levied  and  recovered  by  such  ways  and 
means  as  parish  rates  or  assessments  are 
by  law  recovered  within  the  said  parish." 

The  County  Court  Judge  held  that 
the  plaintiffs  were  not  entitled  to  recover 
the  amount  of  the  rate,  in  an  action,  on 
the  ground  that  a  remedy  by  distress 
was  given  by  the  award  and  the  statute. 
Where  the  remedy  is  by  distress,  no  action 
will  lie — Stevens  v.  Evaiis  (1). 

The  contention  for  the  appellant  was 
that  inasmuch  as  the  commissioners  had 
exceeded  their  powers  in  awarding  that 
the  rate  should  be  levied  by  distress  that 
part  of  the  award  must  be  rejected,  and 
then  the  plaintiffs  being  surveyors  duly 


appointed  and  having  made  a  rate  not 
appealed  from,  the  law  would  imply,  in 
the  absence  of  any  other  remedy,  that  a 
right  of  action  for  the  amount  of  the 
rate  existed. 

I  think  it  is  quite  a  sufficient  ansiprer 
to  this  contention  that  the  whole  au- 
thority of  the  surveyors  (that  is,  the 
plaintiffs  in  the  case)  whether  to  malce  or 
to  levy  a  rate  is  derived  from  the  a^rard. 
They  are  a  part  of  the  machinery  piro- 
vided  by  the  award  itself  for  carrying 
into  effect  the  purposes  of  the  Act,  so  far 
as  the  drainage  is  concerned.  They  have 
no  existence  from  the  mere  provisions  of 
the  statute  itself.  This  being  so,  I  think 
it  would  be  impossible  to  give  effect  to 
any  act  of  theirs  coming  within  the  pro- 
visions of  the  award  as  to  their  po^wer 
except  it  be  done  in  the  mode  pointecl 
out  by  the  award  itself.  The  award, 
after  directing  that  the  drains,  &c.,  shall 
from  time  to  time  and  at  all  times  be 
maintained  by  the  surveyors  to  be  elected. 
d.nnually  by  a  majority  of  the  proprietors 
and  occupiers  of  land  in  Hibaldsto^we 
restrictively  as  follows — "  But  such  zxLaixi- 
taining,  &c.,  to  be  made  by  means  of  a 
rate,  &c.j  which  said  rate  shall  he  made 
by  two  surveyors  so  to  be  annixally 
elected  for  the  time  being,  and  be  levied 
and  recovered  by  such  ways  and  jueaas 
as  parish  rates  or  assessments  are  by  law- 
recovered  within  the  said  parish. 

I  think  it  impossible  to  give  effect  to 
the  award  so  far  as  to  hold  the  surveyors 
entitled  to  make  a  rate,  and  at  the  saoxe 
time  to  reject  that  part  of  the  a^ward 
which  provides  the  only  mode  pointed 
out  in  the  award  by  which  that  rate  is  to 
be  recovered,  namely,  in  the  manner  in 
which  parish  rates  are  by  law  recovered, 
that  is  by  distress. 

On  the  argument  of  the  case  other 
points  were  suggested  besides  that  left  to 
us  by  the  learned  County  Court  Jad-g-e. 
Some  of  these  are  not  free  from  difficulty, 
but  I  think  it  better  to  express  no  opinioxi 
upon  them  beyond  this — that  after  a 
usage  of  seventy-four  years  from  the  dat-e 
of  the  award  1  should  feel  it  to  be  the 
duty  of  any  Court  to  be  reluctant  to  hold^ 
without  conclusive  reasons,  that  the  coxxi-. 
missioners  had  exceeded  their  power  by- 
such  very  reasonable  provisions  as  those 
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contained  in  the  award  as  to  the  election 
of  the  sorreyors,  the  making  of  the  rate, 
*nd  the  provision  as  to  its  recovery.     As 
^t  present  advised  I  see  no  ground  for 
questioning  the  power  of  the  surveyors 
to  make  a  rate  and  levy  it  by  distress, 
wit  I  wish  only  to  be  understood  as  de- 
ciding that  the  award  must  be  taken  as 
^  whole,  and  that  the  same  provision  of 
^t  which  creates  the  plaintiffs  themselves 
J*  the  persons  to  carry  the  Act  into  ef- 
fect, gives  them  these  powers  subject  to 
Y^  restriction  that  the  money  required 
^^r  their  exercise  is  to  be  raised  by  a  rate, 
Aod  that  rate  levied  by  distress  and  not 
by  action.     On  this  ground  I  think  the 
judgment  of  the  learned  County    Court 
Judge  ought  to  be  affirmed. 

Judgment  affirmed. 


Solieiton— Varley  &  Toynbee,  agents  for  Toynbee, 
Larken  &  Tojnbee,  Lincoln,  for  appellant ; 
Bogenon  &  Ford,  agents  for  W.  E.  &  B.  How- 
lett,  Kirton  in  Lindsey,  for  respondents. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1877        f*^^    ^^^^    URBAN   SANITAKY  AU- 

F  h  Ifi  1    THORITT  (appeUarUs),  v.  ald- 
'  L   BiCH  (respondent). 

Justice  of  the  Feace  —  Tower  to  stale 
Case  under  20  ^  21  Vict.  c.  43.  *.  2— De- 
termnettion  of  "  Complaint  "  —  Public 
HeaUh  Act,  1875  (38  ^  39  Viat.  e.  65.  s. 
305 — Refusal  of  Owner  to  permit  Entry 
on  Land — Order  authorising  Entry, 

Where  application  was  made  to  justices 
under  section  305  of  the  Public  Health 
Aet^  1875,  for  an  order  authorising  the 
«»fry,  for  the  purposes  of  that  Act^  of  a 
ioeai  authority  upon  the  lands  of  a  person 
vho  had  refused  to  permit  sttch  entry,  and 
thejtutices  after  hearing  declined  to  make 
on  order, — Held,  thai  the  .justices  had  no 
power  to  state  a  case  under  20  ^  21  Vict. 
c  43.  s.  2,  their  decision  not  being  the  de- 
termination of  a  complaint  within  that 
section,  and  the  application  being  one 
vfhoOy  within  their  discretion  to  grant  or 
Tffuse, 


The  appellants  in  this  case,  as  the 
sanitary  authority  (it  having  been  re- 
ported to  them  by  their  surveyor  that  it 
was  necessary  to  enter  into  the  lands  of 
the  respondent  for  the  purposes  of  the 
Public  Health  Act,  1875),  gave  notice  to 
the  respondent  that  they  would,  afber  a 
certain  day,  enter  into  his  lands  for  the 
purpose  of  laying  down  an  extension 
sewer. 

The  respondent  then  gave  the  appel. 
lants  notice  that  he  would  not  per. 
mit  the  appellants  to  enter  on  his  pre. 
mises  until  they  had  obtained  a  statutory 
power.  Thereupon  the  appellants  ap. 
plied  to  the  justices  in  petty  sessions 
under  section  305  of  the  Public  Health 
Act,  1875,  for  an  ^*  order  authorising 
them,  their  surveyors  and  other  officers 
and  assistants,  to  enter  into,  through  or 
under  the  respondent's  said  lands,  for  the 
purpose  of  laying  down  an  extension 
sewer  for  the  purposes  of  the  Public 
Health  Act,  1875."  That  section  enacts 
that  "if  no  sufficient  cause  is  shewn 
against  the  application,  the  Court  may 
make  an  order  accordingly.''  Upon  the 
hearing  the  respondent  objected  to  the 
scheme  of  which  the  proposed  extension 
sewer  was  a  part  as  an  improper  one, 
contending,  upon  the  evidence  of  its 
details,  that  the  17th  section  of  the 
Public  Health  Act  of  1875  would  be  con- 
travened were  the  same  carried  out.  The 
appellants  contended  that  the  justices 
had  no  power  to  enquire  into  the  merits 
of  the  proposed  scheme,  but  were  bound 
to  make  the  order  under  section  305,  on 
proof  of  the  necessity  of  carrying  the 
extension  sewer  through  the  respondent's 
lands,  and  of  his  having  refused  to  per- 
mit the  same  to  be  entered  upon  for  such 
purpose. 

'  The  justices,  thinking  that  section  17 
would  be  contravened  by  the  proposed 
scheme,  dismissed  the  application,  but 
stated  a  case  for  the  opinion  of  the  Court 
as  to  whether  they  were  right  in  en- 
quiring into  the  matter  of  the  objection 
raised  by  the  respondent. 

A.  Wills  {Hannen  with  him),  for  the  re- 
spondent, took  the  preliminary  objection 
that  the  justices  had  no  power  to  state  a 
case  under  20  Sd  21  Vict.  c.  43.— That  Act 
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Diss  Urban  Sanitary  Authority  t.  Aldrich,  Q,B, 

in  section  2  says,  '*  After  the  hearing  and 
determination  by  a  justice  or  justices  of  the 
peace  of  any  information  or  complaint 
which  he  or  they  have  power  to  determine 
in  a  summary  way,  by  any  law  now  in 
force  or  hereafter  to  be  made,  either  party, 
if  dissatisfied  with  the  said  determination, 
as  being  erroneous  in  point  of  law,  may 
.  .  apply  ...  to  the  justices  to  state 
and  sign  a  case,"  Ac.  This  was  neither 
an  information  nor  complaint.  The  ap- 
plication was  one  to  the  discretion  of 
the  justices  to  grant  a  license  to  the 
local  authority  to  enter  a  man's  land. 
Such  license  was  to  protect  the  au- 
thority in  an  act  which  would  other- 
wise be  a  trespass;  but  there  could  be 
no  complaint  of  the  respondent  standing 
upon  his  rights  and  refusing  to  admit 
them  without  an  order,  and  the  dis- 
cretion being  absolute,  there  can  be  no 
error  in  point  of  law  in  the  determina- 
tion of  the  justices. 

Lumley,  for  the  appellants. — This  is 
not  a  purely  discretionary  function  on 
the  part  of  the  justices,  but  in  part  judi- 
cial. Application  to  them  is  necessary  as 
between  the  landowner  and  the  local  au- 
thority to  determine  whether  such  inva- 
sion of  a  man's  rights  is  necessary  or 
not.  I  admit  that  they  are  not  judges,  to 
decide  on  the  character  of  the  works  in 
contemplation,  but  they  must  determine 
whether  sufficient  cause  is  shewn  against 
the  application  for  entry  in  reference  to 
those  works.  The  word  "  complaint " 
cannot  be  construed  in  so  narrow  a  sense 
as  the  respondent  contends.  Where 
under  an  Act  of  Parliament,  the  whole 
scope  of  which  is  to  enable  local  authori- 
ties to  carry  out  works  of  a  public  cha- 
racter,  power  is  given  to  justices  to  make 
an  order  upon  a  person  who  by  refusal 
to  permit  an  entry  on  his  lands  obstructs 
such  works,  such  refusal  constitutes  a 
ground  of  complaint. 

[Lush,  J. — It  cannot  be  said  that  the 
respondent  has  done  anything  wrong  by 
mere  refusal   before  an  order  has  been 

made.] 

The  16th  section  gives  a  right  of  entry 
upon  land  after  reasonable  notice  to  the 
owner.  It  is  a  ground  of  complaint  when 
this  right  is  obstructed. 


[Lush,  J. — J£  the  right  is  absolute 
under  section  16,  application  under  sec- 
tion 305  cannot  be  needed.  The  sections 
must  be  applicable  to  different  cases,  and 
the  present  case  is  one  where  there  is  no 
absolute  right.] 

Section  305  is  to  enable  the  local  an- 
thoritics  to  obtain  a  judicial  recognition 
of  their  right  to  enter  under  section  16. 

[Mellor,  J. — How  is  the  determina- 
tion of  the  justices  erroneous  in  point  of 
law  ?] 

It  is  erroneous  when  they  decide  that 
section  16  of  the  Act  does  not  give  the 
local  authority  a  right  to  enter  which 
that  section  expressly  confers  upon  that 
authority.  Their  order  that  the  autho- 
rity may  not  enter,  is  a  determination 
of  a  complaint  that  the  respondent  has 
refused  to  recognise  the  right  conferred 
upon  the  authority  by  the  Act. 

[Mellob,  J. — Such  a  wide  construc- 
tion of  the  words  in  20  <fc  21  Vict.  c.  43, 
would  include  any  matter  where  justices 
have  jurisdiction.  J 

The  distinction  is  between  matters 
upon  which  they  exercise  a  judicial  dis- 
cretion and  cases  where  their  functions 
are  ministerial  only. 

Per  Cubum  (1). — ^The  objection  to  the 
jurisdiction  is  fiEital  to  our  hearing  the 
appeal. 

Appeal  dismissed. 


Solicitors— Sole,  Turners  &  Knight,  agents  for 
J.  C.  Brook,  Diss,  for  appellants ;  A.  B.  Old- 
man,  agent  for  T.  W.  Salmon,  Diss,  for  re- 
spondent. 


(1)  Mellor,  J.,  and  Lnsh,  J. 
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[IK  THE  COlfMON  FLEAS  DIVISION.] 

THE  TTNE  COAL  COMPANJ  {appeU 

1877.  la/nta)  v,  ths  otebseebs  of 

Jan.  29.        wallsend  pabish    (respond- 
ents). 

Poor  Bate — Coal  Mine — Machinery  and 
Buildings  in  Connection  with  a  valneless 
Mine. 

The  appellants  were  the  otoners  and 
occupiers  of  a  coal  mine  which  had  been 
drowned  out  some  years  ago,  and  wa^s 
wholly  unproductive.  They  constructed  an 
engine  and  boilers,  together  toith  an  engine 
house  and  boiler  sheds  on  certain  lands 
they  had  taken  for  that  purpose,  and  also 
made  a  railway  on  part  of  such  lands  for 
conveying  coals  for  the  boilers.  The  whole 
of  the  hmlerSy  engines  and  plant  were  used 
only  for  the  purpose  of  endeavourir^  to 
pump  out  the  water  from  the  mine,  but 
since  1870  the  water  had  remained  at 
about  the  same  levels  avd  no  coal  had  as 
yet  been  worked : — ^Held,  that  though  the 
appellants  were  rateable  to  the  relief  of  the 
poor  for  the  surface  lands  they  occupied, 
they  were  not  so  raieahle  for  the  buildings, 
boilers,  en^ne  and  plant,  and  railway,  as 
these  were  My  part  of  a  valueless  coUiery, 
and  were  not  shewn  to  have  any  value 
apart  from  stich  colliery. 

This  was  a  Special  Case  for  the  opinion 
of  the  Coart  as  to  the  validitj  of  a  rate 
made  by  the  overseers  of  the  parish  of 
Wallsend,  in  the  connty  of  Northnmber- 
land,  for  the  relief  of  the  poor. 

CASE. 

1.  The  appellants  are  the  lessees  of 
certain  seams  or  beds  of  coal,  together 
with  the  pits  known  as  the  Wallsend 
Colliery,  in  the  said  parish  of  Wallsend. 

2.  The  Wallsend  Uolliery  was  drowned 
out  many  years  affo,  and  no  coal  has 
been  worked  from  tne  said  colliery  since 
the  year  1854. 

3.  The  lessors  of  the  coal  are  the 
Ecclesiastical  Commissioners  for  Eng- 
land and  Wales,  who  now  represent  the 
Dean  and  Chapter  of  Durham,  who  de- 
mised the  said  beds  or  seams  of  coal  to 
Joa^h  Anderson,  through  whom  the 
appellants  derive  title  by  a  lease  dated 
the  28th  of  May,  1864,  for  twenty-one 
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years,  from  the  Ist  of  Janoaiy,  1864,  at 
a  certain  rent  of  200Z.  a  year. 

4.  The  lessors  of  the  said  beds  or  seams 
of  coal  reseryed  the  right  on  sales  of  sur- 
face lands  for  their  lessees  or  grantees  to 
take  such  sur£Eu;e  lands  for  the  purpose  of 
working  and  carrying  away  the  minerals, 
and  also  gave  the  appellants  liberty  to 
use  the  pits  already  sunk,  and  to  take 
such  sur&ce  lands  as  they  might  require 
for  the  purpose  of  working  and  carrying 
away  the  said  coals,  the  appellants  pay* 
ing  to  the  owners  of  the  lands  full  annuistl 
compensation  for  the  lands  so  taken. 

5.  The  appellants  some  years  ago  took 
possession  under  the  right  referred  to  in 
paragraph  4  of  certain  land  in  the  Said 

Strish  of  Wallsend  belonging  to  Messrs. 
ordue  and  Beay,  to  whom  the  appel- 
lants pay  annual  compensation,  upon 
which  lands  there  was  a  pit  or  shafi  which 
the  appellants  have  used  and  are  now 
using  for  pumping  water  from  the  mines. 

6.  Upon  the  said  lands  the  appellants 
have  constructed  two  large  reservoirs  for 
storing  water.  They  have  also  built 
boiler  sheds  and  an  engine  house,  and  a 
large  stack  or  chimney.  The  boiler  shed 
contains  twelve  boilers  set  in  masonry, 
and  in  the  engine  house  large  engrines 
have  been  erected. 

7.  The  reservoirs,  boiler  sheds,  engine 
house  and  chimney  are  all  substantial  build- 
ings, and  are  intended  to  be  permanently 
used  with  and  for  the  purposes  of  working 
the  coal.  The  same  is  the  case  with  one 
of  the  engines,  four  of  the  boilers  and 
the  railway  hereinafter  mentioned,  but 
the  other  engines  and  boilers  are  not  in- 
tended to  be  permanently  used  for  the 
purpose  of  working  the  coal.  The  whole 
of  the  before-mentioned  boilers,  engines 
and  plant  are  used  and  up  to  the  present 
time  have  been  used  only  for  the  purpose 
of  endeavouring  to  pump  out  the  water 
from  the  drowned  out  seams  or  beds  of 
coal  mentioned  in  paragpraphs  1  and  2 
hereof,  and  in  workmg  with  that  object 
four  sets  of  pumps,  which  have  been  put 
by  the  appellants  in  one  of  the  pits  which 
was  sunk  many  years  ago  before  they 
became  lessees  of  the  said  colliery . 

8.  The  water  in  the  mine  was  consi- 
derably reduced  before  and  up  to  the 
year  1870,  but  since  that  year  it  has  re- 

2  B 


186 


CASES  CONNECTED  WITH 


[N.S. 


Tyne  Coal  Co,  t.  Overseers  of  WaUs&nd,  CJ*. 

mained  at  or  aboat  the  same  level,  and 
as  yet  no  coal  seam  has  been  nnwatered, 
nor  coal  worked. 

9.  The  appellants  have  also  constmcted 
on  part  of  the  lands  taken  from  Mr. 
Mondue  a  railway  from  the  colliery  to  a 
wharf  on  the  river  Tyne,  which  wharf  and 
railway  have  been  nsed  for  the  purpose  of 


conveying  coals  to  the  Wallsend  colliery 
for  the  purposes  of  the  boilers,  which 
coals  were  brought  in  barges  or  keels. 

10.  The  appellants  have  been  assessed 
in  and  by  certain  rates  to  the  relief  of 
the  poor  of  the  parish  of  Wallsend  in 
respect  of  the  said  L^nd,  buildings,  engines 
and  railway,  in  the  following  manner : 


Name  of 
Occupier. 

Name  of 
Owner. 

Description  of 
Property. 

Name  or 

Situation  of 

Property. 

Gross 

Estimated 

Bental. 

Bateable 
Value. 

TjrneCoal 
Company, 
limited. 

Tyne  Coal 
Company. 

Land,  shafts, 

buildings, 

engines, 

pumps  and 

fixed  plant. 

Wallsend 
Collieiy. 

£1,600 

£1,250 

11.  The  appellants  appealed  against 
the  said  rate  to  the  quarter  sessions  for 
the  county  of  Northumberland,  and  such 
appeal  was  entered  and  respited  and  by 
consent  the  facts  are  stated  in  this  Case 
for  the  opinion  of  the  Court. 

12.  The  appellants  admit  that  they 
are  rateable  in  respect  of  the  lands  taken 
by  them  from  Messrs.  Mordue  and  Reay, 
but  they  contend  that  the  said  plant,  en- 
dues, boilers,  buildings  and  railway  must 
be  considered  as  part  of  the  colliery  in 
the  1st  and  2nd  paragraphs  mentioned, 
and  that  as  the  said  colliery  is  not  worked 
and  is  unproductive,  they  are  not  rate- 
able  in  respect  of  the  said  plant  or  of  the 
said  colliery. 

13.  They  admit  that  they  have  regu- 
larly paid  and  are  still  paying  the  certain 
rent  of  2001.  reserved  by  the  lease  in 
paragraph  8  mentioned  for  the  pit  and 
beds  or  seams  of  coal  in  the  1st  para- 
graph mentioned,  and  also  the  annual 
compensation  payable  by  them  for  the 
lands  taken  from  Messrs.  Mordue  and 
Keay. 

14.  The  respondents  contend  that  the 
appellants  are  rateable  for  the  rent  re- 
served under  the  lease,  as  they  use  the 
pit,  and  that  they  are  also  rateable  for 
the  reservoirs,  boiler  sheds,  boilers,  en- 
gine house  and  engines,  and  pumps,  and 
railway  and  wharf,  as  the  said  works,  ex- 
cept as  aforesaid,  are  all  of  a  permanent 


description,  and  that  the  said  property 
is  all  beneficially  occupied  by  the  appel- 
lants, and  that  the  ^t  that  the  works 
are  not  profitable  to  the  appellants  is  im- 
material. 

The  question  for  the  opinion  of  the 
Court  is,  whether  upon  the  facts  stated 
the  appellants  are  or  are  not  rateable  for 
the  said  reservoirs,  buildings,  engine  and 
plant,  railway  and  colliery,  and  judgment 
in  conformity  with  the  decision  of  the 
Co  art,  and  for  such  costs  as  the  Court 
shall  adjudge,  is  to  be  entered  on  motion 
by  either  party  at  the  sessions,  in  accord- 
ance with  the  statute. 

Herschell  (Ridley  with  him),  for  the 
appellants. — It  is  admitted  that  the  appel- 
lants are  rateable  in  respect  of  the  sur- 
face land  they  occupy,  bnt  they  are  not 
rateable  in  respect  of  the  engine  buildings 
and  other  machinery  and  plant  used  for 
working  the  colliery,  for  the  colliery  is 
unproductive,  and  not  rateable,  and 
therefore  the  machinery  and  other  plant 
so  used  in  connection  with  it,  and  which 
are  of  no  annual  value  by  themselves,  are 
also  not  rateable.  If  the  coal  mine  could 
be  unwatered  it  would  become  valuable, 
and  then  these  various  things  used  for 
working  the  mine  might  be  considered  to 
enhance  its  value,  and  so  be  rateable. 
Bat  at  present  there  is  no  prospect  of  the 
mine  becoming  valuable,  and  no  tenant 
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from  year  to  year  wonld  give  anything 
fortius  machmery,  which  is  of  no  nse, 
except  for  working  the  mine,  and  there- 
fore it  is  not  rateable. 

The  Court  then  called  on 

Sir  Henry  James  (JB.  E.  Webtter  with 
him),  for  the  respondents. — It  may  be 
assiuned  that  the  mine  cannot  be  benefi- 
cially occnpied,  and  that  it  is  not  rate- 
able.    Still  the  machinery  and  the  baild- 
ingsare  distingoiahable  from  the  mine, 
and  being  on  the  land  connected  with  it, 
may  be  beneficially   occupied,   and  are 
therefore  rateable,  whether  prodactive  or 
not.  These  things  are  nsed  by  the  appel- 
lants not  for  working  the  mine,  bnt  for 
clearing  it  of  water,  and  they  are,  in  that 
respect,  beneficially  occupied,  as  much  as 
machinery  used  for  draining  lands.   Sup- 
pose the  appellants  had  entered   into  a 
contract  with  a  contractor  for  draining 
the  mine,  and  the  contractor  had  taken 
and  used    these  engpine-houses,   engines 
and  machinery,  for  the  purpose  of  Kilfil- 
ling  his  contract,  and  so  earning  the  price 
to  be  paid  to  him  for  doing  the  work,  the 
contractor  would  have  been  rateable  in 
respect  of  his  occupation  for  that  purpose 
of  these  engine  buildings  and  machinery. 
Does    it  make  any  difference  that  this 
work  is  done  by  the  owners  of  the  mine 
themselves,  instead  of  by  a  contractor  ? 
They   get  the    benefit    for  which  they 
would  have  to  pay  if  the  work  were  done 
by  a  contractor.     The  case  of  The  Queen 
V.  The  Metropolitan  Board  of  Works  (1)  is 
not  distinguishable  from  the  present  case. 
Although  there  the  Metropolitan  Board  of 
Works  were  held  not  rateable  in  respect 
of    the    sewers  of    the  metropolis,   yet 
they  were  held  rateable  in  respect  of  a 
pumping  station  which  was  a  necessary 
adjunct  to  them,  and  the  Court  of  Queen's 
Bench  expressly    refused  to  accede    to 
the  contention  on  behalf  of  the  Board  that, 
as  the  sewers  were  not  rateable,  this  ad- 
junct must  be  exempted,  as  being  part  of  a 
non-rateable  subject.   All  the  engines  and 
machinery  in  the  present  case  are  usefully 
employed  for  making  the  mine  ultimately 
profitable,  and  are  properly  rateable.     It 
^ipears  the  appellants  have  a  railway 

(1)  38  Law  J.  Rep.  IIC.  24 ;  b.  c  Law  Bep.  4 
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and  wharf  for  the  coals  used  for  the 
boilers.  Why  are  they  not  to  be  rated 
in  respect  of  these  ?  It  has  been  held 
that  a  cotton  mill  which  has  been  given 
up  for  working  may  yet  be  rateable  upon 
its  value  as  a  warehouse  for  storing  the 
machinery — Staley  v,  TJie  Overseers  of 
Gastleton  (2)  ;  so  here  the  buildings  may 
be  treated  as  warehouses  of  the  machinery 
and  plant.  The  cases  of  Cluest  v.  The 
Overseers  of  East  Bean  (3),  and  Kittow  v. 
The  Inskeard  Union  Assessment  Commit- 
tee (4)  shew  that  parts  of  the  same  hold- 
ing may  be  separated  for  rating  purposes, 
and  that  though  the  mine  may  not  be 
rateable,  the  surface  land  and  buildings 
and  machinery  thereon  may  be.  To  the 
same  effect  is  The  Talargoch  Mining  Oom' 
pany  v.  St  Asaph  (5),  where  the  case  of 
The  King  v.  The  Overseers  of  Bilston  (6), 
in  which  an  engine  used  for  working  a 
non-rateable  mine  was  held  not  to  be 
rateable,  was  explained. 

Herschell,  in  reply. — The  case  of  The 
King  v.  Attwood  (7)  shews  that  a  coal 
mine  is  rateable  as  soon  as  it  is  produc- 
tive, and  that  no  allowance  is  to  be  made 
for  the  expense  in  making  it  productive. 
"  If  a  house,*'  said  Lord  Tenterden,  *'  is 
to  be  rated  as  soon  as  built  and  occupied, 
it  must  follow  that  a  coal  mine  is  rate- 
able as  soon  as  it  is  set  at  work,  and  pro- 
duces coal,  although  it  may  happen  that 
the  expense  of  sinking  it  may  never  be 
recovered."    The  machinery  used  for  ulti- 
mately making  the  mine  productive  can- 
not, therefore,  be  taken  into  account.   In 
The  Queen  v.  The  Metropolitan,  Board  of 
Works  (1)  the  Court  came  to  the  conclu- 
sion   that   the    engine-house,   pumping- 
station  and  premises  had  an  occupation 
value  apart  from  the  sewers  in  connexion 
with  which  they  were  used,  and  were 
capable  of  being  let.     This  is  explained 
by  Lush,  J.,  who  delivered  the  judgment 


(2)  6  B.  &  S.  605  ;  s.  c.  88  Law  J.  Hep.  M.C. 
178. 

(3)  41  Law  J.  Rep.  M.O.  129 ;  8.  c.  Law  Rep.  7 
Q.B.  334. 

(4)  44  Law  J.  Rep.  M.C.  23 ;  a.  c  Law  Rep.  10 

Q.B.  7. 

'6)  87  Law  J.  Rep.  H.G.  140 ;  a.  c.  Law  Rep.  8 
Q.B.  478. 

'6)  6  B.  &  C.  861. 

(7)  6  B.  &  C.  277. 
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in  that  case,  in  the  snbeeqnent  oase  of 
The  Metropolitan  Board  of  Works  v.  The 
Overseers  of  West  Ham  (8). 

Lord  Coleridge,  G.J. — I  am  of  opinion 
that  onr  judgment  should  be  for  the  ap- 
pellants. The  question  here  is  as  to  the 
validity  of  a  rate,  which,  as  I  understand 
the  case,  has  been  assessed  on  certain 
machinery  and  buildings,  and  railway 
connected  with  it,  all  of  which  are  used 
only  for  draining  a  coal  mine,  which  at 
present  is  drowned  out  and  is  not  pro- 
ducing any  kind  of  value.  Now,  in  order  to 
bring  my  decision  within  the  authorities, 
I  must  be  understood  to  put  aside  from  the 
case  the  surface  land,  in  respect  of  which, 
as  properly  admitted  by  Mr.  Herschell,  the 
appellants  are  rateable,  however  such  land 
may  be  used,  and  I  also  desire  to  be 
understood  to  put  out  of  the  case  the  con- 
sideration of  the  question,  whether  the 
engine-house  and  buildings  have  or  not 
any  independent  value  as  disconnected 
with  the  present  valueless  mine  with 
which  they  are  now  only  used,  because, 
as  I  understand  the  case  of  The  Qiieen  v. 
The  Metropolitan  Board  of  Works  (1),  as 
explained  by  the  same  learned  Judge 
who  delivered  the  judgment  in  it,  in  the 
subsequent  case  of  The  Metropolitan  Board 
of  Works  V.  The  Overseers  of  West  Ham 
(8),  if  such  buildings  and  other  matters 
have  a  separate  and  independent  value 
apart  from  the  worthless  mine  with  which 
alone  they  are  worked,  they  ought  to  be 
rated  for  such  value.  That  is  not  a  ques- 
tion  which  is  at  all  raised  here,  and  I 
decide  this  case  on  the  assumption  that 
in  point  of  fact  the  engine-house,  buildings 
and  railway  are  of  value  only  when  used 
in  connection  with  what  is  of  no  present 
value.  If  that  be  so,  it  appears  to  me 
that  all  these  are  part  of  a  valueless 
whole,  a  whole  which  in  past  years  has 
been,  and  which  may  again  become  of 
considerable  value,  and  when  it  is  of 
value  it  will  of  course  be  rated,  and  then 
either  the  land  or  the  mine  itself  will  be 
rated  at  the  additional  value  it  will  re- 
ceive from  the  occupation  of  these  build- 
ings and  works,  or  they  themselves  will 
be  rated.     Therefore,  not  di£fering  from 

(8)  40  Law  J.  Rep.  M.C.  80 ;  s.  c  Law  Rep.  6 
Q.B.  193. 


what  was  decided  in  these  two  oases  of 
The  Queen  v.  The  MeirapolHan  Board  of 
Works  (I)  and  The  Metropolitan  Board  of 
Works  V.  The  Overseers  of  West  Ham  (8), 
and  intending  to  decide  in  compliimoe 
with  the  principle  on  which  they  were 
decided,  I  am  of  opinion  that  our  judg- 
ment mnst  be  for  the  appellants. 

Grove,  J. — ^I  am  of  the  same  opinion. 
It  is  not  disputed  that  the  land  is  rate- 
able,  nor  that  if  there  be  anything  adjunct 
to  it  which  may  enhance  its  value,  that  is 
also  rateable.  Upon  the  facts  stated  in 
this  case  it  appears  to  me,  that  with  the 
exception  of  the  land  itself,  the  rateability 
of  which  is  admitted,  there  is  nothing  to 
rate.  The  coal  mine  itself  has  been 
drowned  out,  and  has  not  been  worked 
since  1854.  The  engines  and  pumps 
appear  to  have  reduced  the  quantity  of 
water  up  to  1870,  but  at  the  beginning  of 
that  year  the  water  apparently  acquired 
its  permanent  level,  which  has  not  been 
altered  at  all  since  by  the  use  of  any  of 
these  engines  or  machinery.  The  works, 
therefore,  in  their  present  state  are  abso- 
lutely valueless.  But  it  is  said  somebody 
might  give  something  for  them,  namely, 
a  contract  or  who  might  contract  for  drain- 
ing the  mine.  I  do  not  think  that  that  is 
the  principle  upon  which  rating  should 
proceed.  A  building  is  not  to  be  rateable 
because  it  might  be  convenient  for  such 
contractor  to  occupy,  not  for  the  purpose 
of  having  a  beneficial  use  of  it  for  himself 
or  j&imily,  but  for  the  purpose  of  being 
paid  for  his  labour  in  doing  something  for 
the  land.  He  would  not  be  occupying  as 
a  tenant,  but  merely  as  a  contractor  for 
the  purpose  of  performing  his  contract. 

Further,  it  is  argued  that  there  are 
works  going  on  here,  the  tendency  of 
which  is  to  give  a  prospective  value  to  the 
land,  because  thereby  at  some  future  time 
it  may  be  used  as  a  colliery,  but  I  think 
that  the  judgment  of  my  brother  Lush  in 
The  Metropolitan  Board  of  Works  v.  The 
Overseers  of  West  Ham  (8)  disposes  of 
that  argument.  You  do  not  rate  land  in 
respect  of  its  value  being  enhanced  in 
respect  of  some  possible  fnture  and  con- 
tingent benefit,  nor  do  you  reduce  its 
rateability  in  respect  of  some  future  and 
contingent  loss,  but  you  take  only  its 
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preseDt  value,  and,  as  it  appears  to  me,  if 
aoj  other  principle  were  adopted  it  would 
lead  to  endless  speculation  and  difficulty. 
Now  I  should  be  prepared  to  decide  the 
question  here  on  this  ground,  that  there 
ifl  DO  present  value,  and  that  the  contin- 
gent value  is  too  remote  ;  but  it  seems  to 
me  that  this  case  goes  further,  and  that 
it  is  a  stronger  case  than  that  of  The 
MdnpoUtan  Board  of  Works  y.  The  Over- 
seen of  West  Ham  (8),  for  as  &r  as  one 
can  judge  there  is  no  reasonable  prospec- 
tive value  at  all.  Tbe  engines  and  pumps 
have  not  been  able  to  clear  the  mine,  and 
though  there  may  be  a  bare  possibility  of 
the  mine  becoming  of  value,  I  see  no  rea- 
Bonable  probability  of  it  ever  yielding  coal, 
and  therefore  I  see  nothing  for  which  a 
tenant  would  give  a  shilling  more  rent  for 
having  these  engine-houses  and  machinery 
in  ad£tion  to  the  land.  At  first  sight  I 
thought  that  The  Qu^een  v.  The  Metropolis 
tan  Board  of  Works  (1)  was  open  to  the 
argument  that  the  Judges  who  decided 
that  case  decided  the  rateability  with  re- 
spect to  the  value  of  the  pumps  and  pump- 
ing station  used  in  draining  the  sewers, 
but  when  that  case  is  explained  by  the 
case  of  The  Metropolitcm  Board  of  Works 
V.  The  Overseers  of  West  Ham  (8),  it 
appears  that  the  pumps  and  pumping 
station  enhanced  the  value  of  the  land, 
not  merely  because  of  their  use  to  the 
sewers,  but  because  they  would  be  of 
utility  in  the  hands  of  a  tenant  apart  from 
the  sewers.  So  here,  if  it  had  been  shewn 
that  this  machinery  and  plant  had  en- 
hanced the  value  of  the  land  irrespectively 
of  the  colliery,  they  would  be  rateable,  but 
that  is  not  the  fact,  for  it  is  stated  in  the 
case  that  the  whole  is  *'  used  only  for  the 
purpose  of  endeavouring  to  pump  out  the 
water  from  the  drowned  out  seams  or  beds 
of  coal,"  and  nothing  is  stated  or  shewn 
to  which  they  could  be  otherwise  applied. 

Judgment  for  the  appellants  (9). 

SolieitoTs— Ccokson,  Wainewright  &  Co.,  agents 
far  J.  k  N.  G.  Clayton,  Newcaetle-on-Tjrnp,  for 
aroellants;  H.  C.  Coote,  agent  for  Tinley, 
Adamaon  &  Co.,  North  Shields,  for  respondents. 
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THE  BLACKPOOL  PIEB  COMPANT 
AND  THE  SOUTH  BLACKPOOL 

JETTT  COMPANY  (appellants) 

V,  THE  ASSESSMENT  COM- 
MITTEE OP  THE  PTLDB  UNION 
AND  THE  OYERSEEBS  FOB  THE 
TOWNSHIP    OP    LATTON  WITH 

WABBBEGK  (respondents). 


(9)  The  Coort  refused  to  giant  leave  to  appeal 
as  theii  decision  was  based  on  the  preyions  autho- 
rities, and  not  on  any  new  principle. 


Bate — Pier  extending  heyoiid  Low  Water 
Mark  —  Extra-parochial  —  Accretion  —  31 
^  32  Vict.  c.  122.  s.  27. 

The  appellants  received  tolls  for  the  use 
of  a  pieTj  which  extended  frotn  the  shore 
into  the  sea  for  several  feet  beyond  low 
water  mark.  The  pier  was  constructed  of 
a  wooden  deck  resting  on  iron  piles  driven 
into  the  sands,  so  that  the  water  flowed 
under  it,  and  no  alteration  was  made  in.  the 
line  of  low  water  mark: — Held,  thai  the 
part  of  the  pier  beyond  low  water  mark, 
being  beyond  the  realm,  u>as  not  extra- 
parochial,  within  the  meaning  of  31  ^  32 
Vict.  c.  122.  s.  27,  and  as  such  annexed  to 
any  other  parish,  nor  was  it  an  accretion 
from  the  sea,  and  that  therefore  that  section 
did  not  enable  it  to  be  rated. 

Special  Case  for  tbe  opinion  of  the 
Court,  under  12  &  13  Vict.  c.  45. 
8.  11  :— 

1.  The  Blackpool  Pier  Company  and 
the  South  Blackpool  Jetty  Company  are 
respectively  incorporated  with  the  Com- 
panies Act,  1862,  and  were  formed  for  the 
purpose  of  "  providing  for  the  public  an 
extensive  promenade  at  Blackpool,  in  the 
county  of  Lancaster,  over  the  sea  at  high 
water,  and  means  of  access  to  and  landing 
from  pleasure  boats,  and  other  vessels 
and  machines,  with  ease  and  safety,*'  and 
the  doing  all  sach  other  things  as  are  in- 
cidental or  conducive  to  the  attaining  of 
the  above  objects,  to  acquire  land,  and  to 
construct  a  pier,  extending  from  a  point 
in  Talbot  Square  across  the  sands  between 
high  and  low  water  mark,  and  below  low 
water  mark  into  the  sea. 

2.  The  company  acquired  the  land  for 
the  pier  down  to  low  water  mark  by 
grant  from  the  Duchy  of  Lancaster, 
dated  the  22nd  of  July,  1862,  and  beyond 
low  water  mark  into  the  sea  by  purchase, 
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grant  or  otherwise,  from  the  Crown, 
dated  the  23rd  day  of  July,  1862. 

3.  The  pier  commences  from  a  point  in 
Talbot  Square,  and  extends  lineally  west- 
ward about  116  feet  over  land  above  ordi- 
nary high  water  mark,  and  1,020  over  the 
sands  between  ordinary  high  and  low 
water  marks,  and  540  feet  into  the  sea 
beyond  low  water  mark.  The  superficial 
area  of  the  pier  above  high  water  mark  is 
1,210  yards,  between  high  and  low  water 
mark  is  3,486  yards,  and  beyond  low 
water  mark  is  2,478  yards. 

4.  The  pier  is  constructed  as  follows : — 
Iron  piles  are  driven  into  the  sands  at 

a  distance  of  about  twenty  yards  apart. 
Upon  these  piles  rest  a  wooden  deck. 
The  sea  flows  underneath  the  portion  of 
the  said  deck  of  the  pier.  The  piles  for 
the  support  of  the  approach  to  the  pier 
were  driven  into  the  sea  fence  or  hulking, 
which  is  now  repaired  by  the  company. 

5.  At  the  entrance  of  the  pier  are  two 
lodges  or  offices  for  taking  tolls  from  per- 
sons going  upon  the  pier. 

On  the  main  body  of  the  pier,  between 
high  and  low  water  marks,  there  are 
shops  for  the  sale  of  fancy  goods,  cigars, 
&c.  At  the  extreme  west  or  sea  end  of 
the  pier,  below  low  water,  there  are  re- 
freshment rooms,  licensed  by  the  magis- 
trates and  excise  for  the  sale  of  beer  and 
wines ;  these  shops  and  refreshment 
rooms  are  let  to  tenants  frt)m  year  to 
year.  The  licenses  state  the  premises 
licensed  to  be  in  the  township  of  Layton 
with  Warbreck,  within  which  township 
Blackpool  is  situate.  The  shops  are 
not  separately  rated,  but  the  rates  are 
included  in  the  receipts  of  the  company, 
and  the  value  of  such  shops  is  included 
in  the  assessments  of  the  pier. 

Tolls  are  also  taken  by  the  company's 
servants  at  the  jetty  at  the  extreme  west 
or  sea  end  of  the  pier,  being  below  low 
water  mark,  for  passengers  disembarking 
thereon  from  steam  and  other  pleasure 
boats. 

6.  Blackpool  is  situate  in  the  said 
township  of  Layton  with  Warbreck,  and 
the  pier  company  have  been  rated  in  the 
said  township  since  the  opening  of  the 
pier  to  the  public,  for  the  entrance  and 
so  much  of  the  pier  as  extends  to  low 


water  mark,  but  the  respondents,  in  the 
assessment  appealed  from,  included  the 
whole  of  the  pier  and  erections  thereon. 

7.  The  appellants  contend  that  they 
should  only  be  assessed  in  respect  of  the 
tolls  taken  for  the  use  of  so  much  of  the 
pier  in  a  pro  rata  proportion  as  lies 
within  the  low  water  mark. 

The  respondents  contend  that  the  ap- 
pellants are  to  be  assessed  in  respect  of 
the  tolls  taken  for  the  whole  pier,  the 
part  beyond  low  water  mark  being,  as 
extra-parochial,  annexed  to  the  township 
of  Layton  with  Warbreck  by  30  A  31 
Vict.  c.  122.  s.  27. 

The  question  for  the  opinion  of  the 
Court  is  whether  the  appellants  are  to  be 
assessed  in  respect  of  the  tolls  taken  for 
the  use  of  the  whole  pier,  or  only  for  so 
much  of  the  pier  in  a  pro  rata  proportion 
as  lies  within  low  water  mark. 

A.  L.  Smith,  for  the  appellants. — ^The 
appellants  are  not  rateable  for  the  part  of 
the  pier  which  is  below  low  water  mark. 
In  The  Queen  v.  Musson  (1),  which  re- 
lated to  the  rating  of  Yarmouth  pier,  the 
part  below  low  water  mark  was  not 
claimed  to  be  within  the  parish,  and 
therefore  liable  to  be  rated,  and  the  only 
contention  was  as  to  the  part  between 
high  and  low  water  mark,  and  as  to  that 
the  Court  of  Queen's  Bench  held  that  the 
onus  was  on  the  parish  authorities  to 
shew  that  it  was  within  the  parish,  and 
that,  in  the  absence  of  evidence  to  the 
contrary,  it  was  to  be  presumed  to  be 
extra-parochial,  and  therefore  not  liable 
to  be  rated.  The  later  case  of  The  Duke 
of  Bridgewater^s  Trustees  v.  The  Toumshtp 
of  BooUe'Cum-Linacre  (2)  shews  that  the 
presumption  is  that  the  foreshore  is  extra- 
parochial.  The  respondents,  however, 
will  rely  on  the  31  i  32  Vict.  c.  122.  s. 
27  (3).     This  case  does  not  come  within 

(1)  8  £.  &  B.  900;  8.  c.  27  Law  J.  Rep.  M.C. 
100. 

(2)  36  Law  J.  Rep.  Q.B.  41  ;  s.  c.  Law  Rep. 
2  Q.B.  4. 

(3)  31  &  32  Vict,  c  122.  s.  27,  ifl  aa  follows:— 
*'From  the  26tli  day  of  December  next  every 
place  which  was  or  is  reputed  to  be  extra-paro- 
chial, whether  entered  by  name  in  the  report  apon 
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that  section.  This  pier  is  not  an  accre- 
tion at  all. 

The  Coart  then  called  on 

W.  0.  Harrison,  for  the  respondents.  — 
The  case  of  The  Queen  v.  Musson  (1)  is 
admitted  to  he  a  decision  against  the 
rating  in  the  present  case.  The  enact- 
ment of  section  27  of  31  &  32  Vict.  e. 
122,  was  partly  intended  to  remove  the 
difficiiltj  in  the  way  of  rating  a  stmctare 
like  this  pier,  and  if  it  does  not  apply  to 
SQch  a  case  it  has  failed  in  one  of  its  ob- 
jects. The  part  of  the  pier  which  is 
below  low  water  mark  is  extra-parochial, 
within  the  meaning  of  the  first  part  of 
this  section. 

[Lord  Coleeidob,  C.J. — It  is  beyond 
the  reahn  of  England  (4).  How  do  yon 
apply  the  first  part  of  this  section  to  the 
Bea  shore  ?  The  section  says  the  extra- 
parochial  place  to  which  it  refers  is  to  be 
annexed  to  the  adjoining  parish  with 
which  it  has  the  largest  common  bonnd- 
aiy.  Are  all  the  parishes  adjoining  to  be 
incorporated  with  it  ?  If  so,  you  might 
have  Wf  a  county.] 

It  is  a  place,  and  it  is  not  within  a 
parish,  and  therefore  it  is  extra-parochial, 
and  so  within  the  words  of  the  section. 
Next,  if  not  within  the  first  part,  it  comes 

the  censos  for  the  year  1851  or  not,  fbr  which  an 
oreneer  haa  not  been  then  appointed,  or  for  which 
00  OTeneer  shall  be  then  acting,  or  which  haa  not 
been  then  annexed  to  and  incorporated  with  an 
adjoining  parish,  shall,  for  all  ciyil  parochial  pnr- 
poeea,  be  annexed  to  and  incorporated  with  the 
oeit  adjoining  pariah  with  which  it  has  the 
longest  oommon  boundary,  and  in  case  there  shall 
be  two  or  more  parishes  with  which  it  shall  have 
boundaries  of  equal  extent^  then  with  that  parish 
vhieh  noir  contains  the  lowest  amount  of  rateable 
nine ;  and  ererj  accumulation  from  the  sea,  whe- 
ther natural  or  artificial,  and  the  part  of  the  sea 
shore  to  the  low  water  mark,  and  the  bank  of 
^trj  rirer  to  the  middle  of  the  stream,  which  on 
the  laid  26th  daj  of  December  next  shall  not  be 
incloded  within  the  boundaries  of  or  annexed  to 
ud  incorporated  with  any  parish,  shall  for  the 
>une  purpose  be  annexed  to  and  incorporated  with 
the  parish  to  which  such  accretion,  part  or  bank 
^joins,  in  proportion  to  the  extent  of  the  common 
boundary.** 

0)  See  The  Queen  t.  Keyn,  ante  17. 
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within  the  second  part  of  the  section.  It 
is  an  artificial  accretion  within  the  mean- 
ing of  the  enactment.  Fnrther,  a  license 
has  been  obtained  for  selling  beer  and 
wine  in  the  refreshment  rooms  at  the 
end  below  the  low  water  mark,  in  which 
license  the  premises  are  stated  as  being 
in  the  township  of  Layton  with  War- 
breck.  The  appellants  must  have  got 
that  license,  and  it  is  some  evidence, 
therefore,  that  the  place  is,  as  against 
them,  within  the  parish.  Moreover,  the 
tolls  are  taken  at  the  entrance  of  the 
pier,  which  is  above  high  water  mark, 
and  the  tolls  are  in  respect  of  the  whole 
of  the  pier,  and  although  tolls  are  not 
per  86  rateable,  the  vaJne  of  the  pier  is 
enhanced  by  what  the  appellants  so 
receive  in  respect  of  the  whole  pier, 
and  therefore  they  may  be  rated  in  re- 
spect of  the  whole. 

LoBD  CoLEBiDOB,  G.J. — I  nnderstand 
the  question  in  this  case  is  whether  these 
companies  can  be  rated  in  respect  of  their 
occupation  of  so  much  of  the  pier  as  is 
below  low  water  mark,  and  that  is  in 
respect  of  tolls  taken  by  them  as  such 
occupiers,  and  therefore  the  real  question 
intended  for  us  to  decide  is  whether  they 
are  rateable  in  respect  of  that  part  of  the 
pier  which  is  beyond  low  water  mark,  by 
virtue  of  section  27  of  31  4  32  Vict.  c. 
122.  It  appears  that  this  pier  is  carried 
out  to  sea  over  the  space  between  high 
and  low  water  mark,  and  also  for  about 
500  feet  beyond  low  water,  and  therefore 
beyond  the  realm  of  England,  unless  Par- 
liament has  by  some  enactment  made  it 
part  of  the  realm.  We  are  referred  then 
to  section  27  of  the  31  &  32  Vict.  c.  122, 
and  if  it  had  enacted  that  such  a  building 
or  structure  as  this  pier  should  be  part  of 
the  contiguous  parish,  we  should  have 
been  bound  to  have  so  considered  it. 
The  point  turns  on  this  27th  section,  and 
I  think  on  the  latter  part  of  it,  for  the  first 
part  of  that  section  does  not  appear  to  me 
to  apply  to  such  a  subject  matter  as  this  at 
all.  The  first  part  deals  with  extra-paro- 
chial places,  and,  according  as  I  think  to 
the  fair  meaning  to  be  attached  to  it,  such 
extra-parochial  places  as  are  within  land, 
and  this  is  strengthened  by  seeing  that 
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tbe  second  part  of  that  section  does  deal 
with  the  sea  shore,  and  annexes  it  to  the 
adjoining  parish  if  it  be  not  included 
within  the  boundary  of  any  parish.  That 
second  part  deals  also  with  what  is  called 
a  natural  or  artificial  accumulation  from 
the  sea,  and  it  annexes  it  to  the  parish  to 
which  such  accretion  adjoins.  An  accre- 
tion I  take  to  be  something  gp^owine  or 
adhering  to  some  other  thing  whicn  is 
locally  adjoining,  and  the  enactment  in- 
tends to  deal  with  the  case  of  a  natural 
accretion  or  an  artificial  embankment, 
such  as  sometimes  is  to  be  found  by  the 
side  of  a  river,  where  portions  of  a  river 
have  been  taken  in,  or  quantities  of  earth 
have  been  brought  and  formed  into  an 
embankment.  It  is  said  that  if  this  pier 
had  been  a  solid  structure  instead  of 
resting  on  iron  pillars  it  would  be  an  ac- 
cretion. I  think  it  would  not,  and  that 
a  building  thrown  out  into  the  sea  is  not 
an  accretion  from  the  sea ;  but  it  is  un- 
necessary  to  decide  that  point,  for  this 
pier  is  not  that  kind  of  structure.  Tn  no 
respects  whatever  can  I  construe  it  as  an 
accretion,  and  on  that  ground  alone  the 
respondents  fail.  Besides,  I  may  add 
that  the  question  intended  to  be  raised 
for  our  determination  is  whether  the  ap- 
pellants are  to  be  rated  for  the  occupa- 
tion of  so  much  of  the  pier  as  is  below 
low  water  mark,  and  that  part  is  clearly 
not  within  any  parish,  because  it  is  not 
within  the  realm.  It  is  suggested  that 
the  parties  who  are  the  occupiers  of  the 
refreshment  rooms  at  the  end  of  the  pier 
below  low  water  mark  have  taken  out 
licenses  for  the  sale  of  beer  and  wine,  in 
which  they  have  described  the  premises 
as  within  the  respondents'  parish,  but 
these  parties  are  not  the  appellants,  and 
there  is  nothing  in  the  case  to  shew  that 
the  appellants  were  privy  to  this,  or  are 
bound  by  what  such  parties  did. 

Grove,  J. — I  am  of  the  same  opinion. 
I  do  not  think  that  this  part  of  the  pier 
which  is  below  low  water  mark  is  within 
the  words  of  the  27th  section  as  an  extra- 
parochial  place.  It  is  altogether  out  of 
the  jurisdiction  of  England.  The  whole 
question  turns,  I  thiiDc,  on  the  second 
branch  of  that  section,  which  deals  with 


the  case  of  an  accretion  from  tbe  sea. 
Now  it  is  said  that  a  solid  embankment 
or  pier  would  be  an  accretion,  but  it  is 
unnecessary  to  determine  that  point,  for 
that  is  not  the  case  of  this  particular 
pier,  which  the  respondents  have  failed 
to  shew  is  like  a  solid  mass  attached  to 
the  land,  so  as  to  be  an  accretion  to  the 
land.  The  object  of  this  enactment,  as  I 
read  it,  was  to  deal  with  the  case  of  an 
accretion  to  land,  which,  whether  formed 
by  natural  or  artificial  means,  might 
cause  a  variation  in  the  low  water  mark. 
If  so,  how  can  that  apply  to  a  stracture 
like  this  pier,  which  is  a  mere  scaffolding 
placed  in  the  sea,  on  the  top  of  which 
some  planks  have  been  laid  ?  The  low 
water  mark  is  exactly  the  same  as  it  was 
before,  and  there  can  be  no  reason  for 
calling  this  structure  an  accretion,  in  the 
sense  in  which  the  Act  intended,  or  indeed 
in  any  sense  of  the  word  at  all.  When  the 
legislature  intends  to  make  such  a  strac- 
ture rateable  it  must  use  other  words 
than  are  in  this  section.  Then,  as  to  the 
point  that  the  value  of  the  entrance  of 
the  pier,  where  the  tolls  are  taken,  is  en- 
hanced  by  the  part  which  is  beyond  low 
water  mark,  that  is  not  the  point  before 
us  on  which  we  have  to  decide,  and  para- 
graph 6  of  the  case  clearly  shews  that 
that  is  not  the  ground  on  which  the 
magistrates  proceeded  to  rate  the  appel- 
lants. The  appellants  had  previously  been 
rated  for  so  much  of  the  pier  as  extended 
to  the  low  water  mark,  and  what  the 
magistrates  have  done  has  been  to  in- 
crease this  by  rating  the  whole  of  the 
pier,  and  not  by  rating  the  enhanced 
value  of  the  part  on  the  land.  It  is  clear 
that  the  decision  is  wrong,  and  that  our 
judgment  should  be  for  the  appellants. 

Judgment  for  the  appellants. 


Solicitors — Gregory  &  Co.,  agents  for  Charnley  & 
FiDch,  Preston,  for  appellants ;  Pitman  &  Lane, 
for  respondents. 
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^^^'^mentary  Education  Act — Neglect  to 
]^  Child  to  8choolr-S9  ^  40  Vict.  c.  79. 88. 
ju»  12  ^  50 — Form  of  Proceeding  where 
v!k?^  AaW/t«i2 — Duty  of  Local  Authority 
^J^^etion  of  Magistrate  (w  to  Form  of 
"^fnifums. 

Hie  offence  oreaied  by  section  11  of  39  ^ 
40  Vid,  c.  79  (the  Elementary  Education 
Adf  1876)  of  habitually  neglecting  to  pro- 
vide efieient  elementary  instruction  for  a 
chUdy  and  upon  which    the  consequences 
specified  in  section  12  may  follow^  is  dis- 
tinct  from  that  of  neglecting  to  ca/use  a 
ckUd  to  aUend  school^  dealt  vrith  by  bye- 
l(w$  made  under  the  Elementary  Education 
Ad,  1870  (33  ^  34  Vict.  c.  76),  and  by 
sfdion  U    of  the  Elementary  Education 
Ad,  1873  (36  $•  37  Vict.  c.  86),  and  there- 
fm  tedion  50  of  the  Ad  of  1876  does  not 
fwetoa  school  board  or  local  authority  any 
^Kfetion  in  cases  of  hahiiual  neglect  as  to 
Mittittiin^  proceedings  hi  any  other  mode 
i^u  thai  prescribed  in  section  11. 

•^nd  tohere  Ofh  the  applicalion  of  a  school 
^rdfof  a  summons  under  a  bye-law  the 
^Migistrate  was  satiefied  that  the  facts 
J»^Ai  the  case  urithin  the  terms  of  section 
11  0^9  4-  40  Vict.  c.  79,— Held,  that  he 
^ghth/  refused  to  issue  a  summons  under 
tie  bye-law,  a/nd  that  the  school  board  were 
l(mnd  to  apply  for  one  tmder  section  11. 

TliiB  was  a  rule  calling  on  a  police  ma- 
gistnto  of  the  metropolis  to  shew  cause 
wby  a  writ  of  mandamus  should  not  issue 
coromandinff  him  to"  hear  and  determine 
an  application  made  to  him  by  and  on 
behalf  of  the  School  Board  for  London  to 
issue  a  summons  against  John  Murphy 
to  aoswer  an  information  and  complaint 
laid  by  an  officer  of  the  said  school  board 
against  the  said  John  Murphj,  "  for  that 
be  did  on  the  16th  of  January  last  and 
on  divers  other  days  unlawfully  neglect 
and  omit  to  cause  his  child  Patrick 
Muphy  to  attend  school  as  required  by 
the  bye-laws  of  the  said  school  board 
msde  under  the  Elementary  Education 
Act,  1870,  there  being  no  reasonable  ez- 
cnsc  for  such  non-attendance. 
Vol.  46.— M.C. 


It  appeared  that  an  officer  of  the  school 
board  applied  for  a  summons  in  the  above 
form  under  the  bye-laws,  and  was  ques- 
tioned by  the  magistrate  as  to  the  facts 
of  the  case.  The  information  given 
to  the  magistrate  satisfied  him  that 
Patrick  Murphy  was  a  child  above  the 
age  of  five  years  who  under  the  Ele- 
mentary Education  Act,  1876  (39  A 
40  Vict.  c.  79),  was  prohibited  from 
being  taken  into  full  time  employment, 
and  that  John  Murphy,  the  father,  had 
habitually  and  without  reasonable  ex- 
cuse neglected  to  provide  elementaiy 
instruction  for  his  child,  and  had  been 
duly  warned  before  the  complaint  was 
made.  Thereupon  the  magistrate  re- 
fused to  issue  the  summons  for  the  breach 
of  the  bye-law,  holding  that  any  sum- 
mons against  John  Murphy  in  respect  of 
the  matters  complained  of  ought  to  be 
one  under  section  11  of  39  db  40  Vict.  c. 
79  (the  Elementary  Education  Act,  1876), 
which  accordingly  he  offered  to  grant, 
statirg  his  opinion  to  be,  that  upon  the 
facts,  neither  he  nor  the  school  board 
had  any  discretion  as  to  the  proceedings 
being  in  any  other  form  or  for  any  other 
offence. 

Ottavmf  shewed  cause. — The  magis* 
trate  was  right  because  the  offences 
created  by  the  bye-law  and  by  the  recent 
Act  are  distinct,  and  upon  application  to 
him,  it  was  his  duty  to  direct  the  form  in 
which  the  summons  should  issue.  Just 
as  if  on  applying  for  a  summons  for  an 
assault  a  complainant  give  evidence  of 
an  indecent  assault,  it  is  then  the  magis- 
trate's duty  to  issue  the  summons  for  the 
greater  offence.  The  bye-laws  (1)  are 
authorised  by  section  74  of  the  Act  of 


(1)  Bye-lawB  of  the  London  School  Board, 
dated  November  16,  1871 : — 

2.  The  parent  of  every  child  of  not  lees  than 
five  yeaiB,  nor  more  than  thirteen  years  of  age> 
is  required  to  cause  sncfa  child  to  attend  school 
unless  there  be  some  reasonable  excuse  for  non- 
attendance. 

7.  Every  parent  who  shall  not  observe  or  shall 
neglect  or  violate  these  bye-laws  or  any  of 
them,  shall  upon  conviction  be  liable  to  a  penalty 
not  exceeding  5s.  including  costs  for  each  offence. 

2  C 
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1870  (33  &  34  Vict.  c.  75).  By  them  a 
penalty  is  imposed  on  the  parent.  A 
modification  was  introduced  oy  the  Act 
of  1873  (36  A  37  Vict.  c.  86)  which  in 
sab.section  3  of  section  24  (2)  gives  a  dis- 
cretion to  the  Court  to  make  an  order 
that  the  child  shall  attend  school  instead 
of  inflicting  the  penalty  on  the  parent  in 
the  first  instance.  Bnt  these  deal  only 
with  the  simple  offence  of  neglecting  to 
send  a  child  to  school ;  and  there  is  a 
^-eat  difference  in  the  later  Act  (3). 
That  deals  with  the  habitual  neglect  of 
parents  and  provides  for  children  ha- 
bitually neglected  being  sent  to  an  in- 
dustrial school. 

[Mellob,  J. — What  is  the  difference  if 
the  board  choose  to  proceed  under  the 
bye-law  P] 

In  the  first  instance  section  11  is  milder 
because  it  makes  an  order  necessary  be- 
fore any  penalty  is  inflicted,  and  so  is  in 
favour  of  the  parent ;  and  secondly,  it  is 

(2)  36  &  37  Vict  c.  86.  8.  24.  subs.  8—*'  In 
any  proceeding  for  an  offence  under  a  bye-law 
the  Court  may,  instead  of  inflicting  a  penalty, 
make  an  order  directing  that  the  child  shall  at- 
tend school,  and  if  he  fail  so  to  do,  the  per- 
son on  whom  such  order  is  made  shall  pay  a 
penalty  not  exceeding  the  penalty  to  which  he  is 
liable  for  failing  to  comply  with  the  bye-law." 

(3)  39  &  40  Vict.  c.  79.  s.  11 :— •*  If  either— 
(1 ),  The  parent  of  any  child  above 'the  age  of  fiye 
years  who  is  under  this  Act  prohibited  from  being 
taken  into  full  time  employment  habitually  and 
without  reasonable  excuse  neglects  to  provide 
efficient  elementary  instruction  for  his  child ;  or  (2) 
any  child  is  found  habitually  wandering  or  not 
under  proper  control,  or  in  the  company  of  rogues, 
vagabonds,  disorderly  persons  or  reputed  criminals, 
it  shall  be  the  duty  of  the  local  authority,  after 
due  warning  to  the  parent  of  such  child,  to  com- 
plain to  a  Court  of  summary  jurisdiction,  and 
such  Court  may,  if  satisfied  of  the  truth  of  such 
complaint,  order  that  the  child  do  attend  some 
certified  efficient  school  willing  to  receive  him  and 
named  in  the  order,  being  either  such  as  the 
parent  may  select,  or  if  he  do  not  select  any,  then 
such  public  elementary  school  as  the  Court  think 
expedient,  and  the  child  shall  attend  that  school 
every  time  that  the  school  is  open,  or  in  such 
other  regular  manner  as  is  specified  in  the  order. 
An  order  under  this  section  is  in  this  Act  referred 
to  as  an  attendance  order.** 


more  stringent  in  securing  the  object 
aimed  at,  namely,  the  education  of  the 
child,  because  on  disobedience  to  an  at- 
tendance order  the  child  may  be  sent 
away  from  the  parent  to  an  industrial 
school  (4).  Then  there  is  no  discretion 
in  the  board,  for  the  Act  says — *'  It  shall 
be  their  duty  to  proceed  under  section  11.*' 
Before  the  magistrate  they  referred  to 
section  50  as  giving  them  discretion,  but 
this  does  not  apply,  because  the  offence 
here  is  a  distinct  one  £rom  that  dealt 
with  in  the  bye-law. 

The  Court  then  called  on — 

Holl  (FullarUm  with  him),  contra. — 
The  provisions  of  the  Act  of  1876  were 
not  applicable  to  the  complaint  before  tbe 
magistrate,  which  was  of  a  simple  offence. 
It  is  true  that  they  were  so  to  the  facts 
he  elicited,  but  he  ought  not  to  have 
taken  upon  himself  to  adjudicate  on  a 
matter  not  brought  before  him.  The 
Qtieen  v.  Deny  (5)  shews  that  where 
there  are  two  offences  and  a  justice  is 
asked  for  a  summons  for  one,  he  cannot 
adjudicate  on  the  other. 

[CocKBUBN,  C.J. — That  was  where  ar- 
ticles of  the  peace  merely  were  exhibited ; 
here  a  summons  was  asked  for.] 

The  board  did  not  charge  the  offence 
under  section  11  at  all. 

[COGKBUBN,  C.  J. — The  magistrate  found 
out  what  the  board  did  not  want  him  to 
know.  This  was  habitual  neglect  and  the 
school  board  wished  to  treat  it  as  occa- 
sional.] 

Why  should  the  board  be  deprived  of 
their  option  ?  Section  50  expressly  says 
that  the  bye-laws  shall  not  be  abrogated, 
and  so  the  offence  under  them  exists  and 
the  procedure  also  (6). 

(4)  Section  12  prescribee  the  proceedings  to  be 
taken  on  non-compliance  with  the  order  of 
Court  for  attendance  at  school,  and  authorises 
the  Court  of  summary  jurisdiction  in  certain 
cases  to  order  the  child  to  be  sent  to  a  certified 
industrial  school. 

(5)  20  Law  J.  Bep.  M.C.  189. 

(6)  Section  50 — "  Whefe  any  act»  neglect  or 
default  is  punishable  under  this  Act,  and  also 
under  any  other  enactment,  or  any  bye-law  made 
by  a  school  board  or  other  local  authority  for  the 
time  being  in  force,  proceedings  may  be  instituted 
in  respect  of  such  act,   neglect  or  defiiult  under 
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[CoCKBUBKy  C.J. — There  is  no  option. 
The  Legislature  did  not  intend  to  inter- 
fere with  the  punishment  of  occasional 
neglect,  bnt  in  cases  of  habitnal  neglect 
ihsj  have  said  that  nnder  section  11  is  the 
proper  prooednre.] 

When  section  50  says  that  proceedings 
may  be  instituted  nnder  the  one  or  the 
other  in  the  discretion  of  the  authority 
or  person  instituting  the  proceedings,  it 
cleufy  means  that  the  school  board  and 
not  the  magistrate  should  make  the 
inTestigation  of  the  facts  and  decide 
which  course  to  pursue.  Otherwise  the 
control  of  the  board  would  be  taken 
away,  and  the  interference  of  a  magis- 
trate with  their  considered  decision  (an 
interference  based  on  questions  and  an- 
swers between  him  and  their  officer 
of  which  the  board  know  nothing),  may 
pat  upon  the  board  the  onus  of  trying 
to  proye  an  offence  which  they  do  not 
charge  and  which  afterwards  tihey  can- 
not sustain.  The  summons  may  be 
heard  before  another  magistrate  who 
may  view  the  matter  quite  differently. 
Section  50  is  conclusive  as  to  the  in- 
tention of  the  Act  to  vest  the  discretion 
in  the  school  board ;  and  section  38  (7) 

this  Aet  or  such  other  enactment  or  bje*law  in 
the  diBcretioD  of  the  anthoritj  or  person  ineti- 
tutiog  the  proceedings,  so  that  proceedings  under 
one  enactment  or  bye-law  only  be  instituted  in 
mpect  of  the  same  act,  neglect  or  defiiult,  and 
uj  bje-law  made  either  before  or  after  the  oom- 
nunesment  of  this  Act  by  any  school  board  or 
local  authority  under  section  74  of  the  Elementary 
Education  Aet,  1870,  if  otherwise  Talid,  shall  not 
U  reudered  invalid  by  reason  that  it  is  more  strin- 
gent than  the  prorisioDS  of  this  Act,  and  nothing 
in  this  Act  shall  prejudice  the  effect  of  or  dero- 
gate from  any  proTision  relating  to  the  committal 
of  children  to  industrial  schools  or  the  employ- 
nent  of  children  contained  in  any  previous  Act 
of  Fuliament  which  may  be  more  stringent  in  its 
provisions  than  this  Act. " 

(7)  Section  38.—"  No  legal  proceedings  for 
non-attendance  or  irregular  attendance  at  school 
shall  be  conmienced  in  a  Court  of  summary  juris- 
diction by  any  person  appointed  to  carry  out  the 
coDpolsQiy  bye-laws  of  a  school  board  or  local 
•nthority,  except  by  the  direction  of  not  less  than 
tvo  members  of  a  school  board  or  school  attend- 
ance committee." 


which  forbids  prosecutions  except  by  the 
direction  of  two  members  of  a  school 
board  or  local  Authority  confirms  this 
Tiew  in  construing  the  Act. 

GOCKBUBN,  G.J. — In  this  case  I  think 
that  the  magistrate  was  right.  The  ques- 
tion is  whether  this  was  a  case  in  which 
it  was  competent  to  the  school  board 
not  only  to  institute  proceedings  under 
the  bye-laws  to  which  our  attention  has 
been  called  and  apply  for  a  summons, 
but  whether  it  was  competent  to  them  to 
insist  on  the  magistrate  granting  a  sum- 
mons for  an  offence  dealt  with  under  the 
bye-laws,  when  he  found  upon  enquiry 
that  the  graver  offence  dealt  with  under 
section  11  of  39  db  40  Vict.  c.  79  was 
established  as  haying  been  committed. 
Now  the  offence  under  the  bye-laws  and 
the  offence  under  the  statute  of  1876  are 
two  distinct  and  essentially  different 
thing^.  Under  the  bye-law  the  offence 
is  of  not  sending  the  child  to  school,  the 
offence  under  the  statute  is  not  of  ne- 
glecting merely  but  of  habitually  and 
without  reasonable  excuse  neglecting  to 
provide  efficient  elementary  instruction 
for  the  child.  In  the  one  case  the  ma- 
gistrate may  impose  a  penalty  on  the 
parent  to  prevent  the  recurrence  of  the 
neglect,  and  in  the  hope  tl)^t  the  fine 
will  be  a  sufficient  deterrent.  In  the 
other,  the  Act  gives  him  power  not  only 
to  inflict  a  penalty  on  the  parent  but  to 
deal  with  the  child  itself,  to  deprive  the 
parent  of  his  rights  over  the  child,  of  his 
parental  control,  and  to  send  the  child 
away  to  an  industrial  school.  Now 
these  are  two  distinct  matters.  The 
school  board  say,  it  is  in  our  discretion 
to  adopt  which  we  please,  and  we  say  so 
because  section  50  of  the  Act  of  1876 
expressly  reserves  intact  and  intangible 
the  power  of  proceeding  under  the  bye- 
laws  and  expressly  reserves  the  right  of 
enforcing  the  bye-law  for  offences  against 
the  Act,  and  it  says  that  proceedings 
may  be  instituted  "  under  this  Act  or 
such  other  enactment  or  bye-law  in  the 
discretion  of  the  authority  or  person  in- 
stituting  the  proceedings."  It  therefore, 
say  the  school  board,  gives  a  disci*etion 
to  the  local  authority  or  the  board  to 
proceed  in  such  a  case  either  under  the 
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bye-law,  or  under  the  Act  of  Parliament. 
At  first  sight  I  tras  much  Btmolc  with  thia 
view  and  thoaght  thit  Mr.  Holl  was 
right  in  his  ailment  that  the  section 
gave  a  discretionary  option  to  the  board, 
but  on  looking  further  and  more  cloeely 
into  the  wording  of  the  eection,  I  see 
that  it  is  only  when  the  act  complained 
of  is  punishable  under  the  bye-law  as 
well  AS  onder  the  Btatat«  that  a  disore- 
tion  is  reserved  to  the  board,  and  here 
this  offence  is  not  one  pnniBbable  under 
the  bye-law.  Therefore  section  50  is 
not  applicable  to  the  case,  and  the  board 
have  no  option.  What  confirms  me  in 
this  view  is  that  in  eection  11,  where  the 
case  of  habitnal  neglect  is  dealt  with,  it 
is  Baid,  "  It  thall  be  the  duty  of  the  local 
authority  "  (thus  leaving  not  an  atom  of 
discretion)  "  to  complain  to  a  Court  of 
summary  jurisdiction,  An."  I  therefore 
think  that  the  Act  has  lefl  no  discretion 
whatever  to  the  school  board  in  the  mat- 
tor,  and  that  the  magietrnte  was  perfectly 
right  in  saying  to  them,  "  You  ask  for  a 
summons  under  the  bye- law,  but  yon  have 
proved  the  graver  offence  under  the  Act 
of  Parliament ;  I  will  grant  you  a  earn- 
mens  but  it  moat  be  one  for  the  graver 
offence."  In  my  opinion  the  local  au- 
thority have  no  discretion,  where  there  is 
an  habitual  neglect  within  the  Act,  as  to 
taking  proceedings,  and  upon  on  appli- 
cation to  a  Conrt  of  summary  jurisdiction, 
it  is  the  duty  of  the  magistrate  to  issue 
a  summons  for  the  offence  in  order  that 
not  only  the  parent  may  be  punished,  but 
also  the  child  sent  to  school,  which  ia 
much  more  important,  and  was  the  ob- 
ject of  the  Act. 

Mbllob,  J. — I  am  of  the  some  opinion. 
I  also  was  in  donbt  for  a  time  whether 
the  Board  hod  not  a  discretion  as  to  what 
form  of  proceedings  they  would  take  in 
a  case  Uke  the  present.  But  when  I 
consider  what  the  poHcy  of  the  Elemen- 
tary Edncation  Acta  is,  and  that  the 
whole  aim  and  object  is  to  compel  the 
education  of  the  children,  I  then  look 
to  see  how  provision  is  made  to  secure 
that  object  ^ing  attained.  Now  when 
the  bye-law  was  framed  it  seems  to  have 
been  thought  that  it,  by  imposing  a 
penalty  on  parenta,  would  ordinarily  be 


fficieat  to  secnre  the  attendance  of 
their  children  at  school.  That  bye-law, 
therefore,  applies  to  the  ordinary  oommon 
case  where  a  parent  has  neglected  to  send 
bis  child  to  school.  Bnt  then  the  great 
object  of  the  latest  Act  is  to  secnre  the 
education  of  the  children,  not  only  of 
those  parents  who  are  willing  to  educate 
them  or  to  have  them  educated,  bnt  also 
of  those  parents  who  habitually  n^lect 
them  altogether,  and  exercise  no  control 
over  them.  Under  the  Act  of  1870  and 
the  bye-laws  made  by  its  authori^,  the 
Court  to  whom  complaint  was  made  was 
concladed  as  to  its  powers  of  dealing 
with  the  case  by  the  imposition  of  a 
penalty  of  5g.  on  the  parent,  and  could  not 
send  the  child  to  any  industrial  school ; 
it  dealt  with  it  as  a  simple  case  of  neglect 
or  omission.  But  this  is  not  sooh  a 
case,  it  was  shewn  to  the  magistrate's 
satisfaction  to  be  within  section  11  of  the 
Act  of  1876,  a  case  where  the  parent 
"  habitually  and  without  reasonable  ez- 
ouae  neglected  to  provide  efficient  ele- 
mentary ioatmctjon  for  his  child-"  Now 
the  Act  says  those  children  are  to  be 
educated,  and  if  the  parents  do  not  ex- 
ercise proper  control  over  them  the  state 
mnst  do  so,  and  the  local  authority  can- 
not in  such  case  say,  "  We  will  only  pro- 
ceed under  one  power  given  to  ns  "  when 
the  statute  says  "  it  shall  be  their  duty  " 
to  proceed  under  another.  I  asi  not 
prepared  to  say  that  it  might  not  have 
been  convenient  to  have  given  a  school 
board  more  control  over  the  course  to  be 
adopted  by  them  in  various  cases,  hut  it 
appears  to  me  that  the  Legislature  has 
abeolately  compelled  them  to  proceed 
under  section  11  in  a  case  of  habitual 
neglect.  I  therefore,  under  all  the  circum- 
stances, conclude  that  the  magistrate  was 
justified  in  refusing  to  issue  the  summons 
asked  for  under  the  bye-law,  and  the 
rale  for  a  mandamus  must  be  discharged. 

Rule  discharged. 
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[GROWN  CASE  RESERVED.] 

1877. 
April 

Skating  Bink — Public  Entertainment-^ 
Muiic  and  Dancing — License — 25  Oeo.  2. 
c.  36.  a.  2. 


^77.     1 
■0  28./ 


By  the  25  Qeo,  2.  c.  36.  s.  2,  it  is  en- 
aded  tJiot  no  house,  room,  garden,  or 
dher  flaoe,  shaU  he  kept  for  public  danC' 
ing,  mutie  or  other  p^Mic  entertainment  of 
ihe  like  kind  in  London  or  Westminster,  or 
ttUhin  twenty  mUes  thereof,  without  a  license. 
The  defendajU  vku  indicted  under  that  Act 
for  keepiftg  without  a  license  a  place  for 
skating  by  means  of  wheel  skates,  or  "  rir^ 
ing,"  to  which  the  public  were  admitted  on 
payment,  and  at  which  a  band  of  music 
played : — Held,  that  such  place  was  within 
the  meaning  of  the  Act,  and  required  a 
license. 

Case  reserved  by  the  learned  Chairman 
of  the  Snrrej  Qiuuier  Sessions. 

At  the  general  Quarter  Session  of  the 
Peace  holdeu  at  Saint  Mary,  Newington, 
in  and  for  the  county  of  Surrey,  on  Tues- 
day, the  2nd  day  of  January,  1877,  John 
Mann  and  Bobert  Tucker  were  tried  on 
an  indictment,  of  which  the  following  is 
a  copy  of  the  first  count : — 

Surrey,  to  wit. — ^The  jurors  for  our 
lady  the  Queen  upon  their  oath  present 
that  John  Mann  and  Bobert  Tucker,  on 
the  first  day  of  October,  in  the  year  of 
oar  Lord  one  thousand  eight  hundred 
and  seventy-siz,  and  on  divers  other  days 
between  that  day  and  the  day  of  taking 
this  inquisition,  in  the  Blackfriars  Boad, 
in  the  parish  of  Saint  G^rge  the  Martyr, 
Sonthwark,  in  the  said  county  of  Surrey, 
and  within  twenty  miles  of  the  cities  of 
London  and  Westminster,  unlawfuUy  did 
keep  and  maintain  a  certain  place  for  public 
dancing  and  music  situate  in  the  said  road 
and  parish  aforesaid,  and  within  twenty 
miles  of  the  cities  of  London  and  West- 
minster, without  a  license  for  that  purpose 
firom  the  last  preceding  Michaelmas  Quar- 
ter Sessions  of  the  Peace  for  the  county 
aforesaid  signified  under  the  hands  and 
seals  of  four  or  more  of  the  justices  there 

*  Coram  Cockbnm,  C.  J. ;  Mellor,  J. ;  Grore, 
y ;  liadlej,  J, ;  and  Hawkins,  J. 


assembled  at  such  sessions  according  to 
the  directions  of  the  statute  in  such  case 
made  and  provided,  the  said  dancing  and 
music  not  being  lawfully  exercised  and 
carried  on  under  or  by  "nrtue  of  any  let- 
ters patent  or  license  of  the  Crown  or 
license  of  the  Lord  Chamberlain  of  Her 
Majesty's  Household,  to  the  great  damage 
and  common  nuisance  of  all  the  liege 
subjects  of  our  said  Lady  the  Queen, 
contrary  to  the  form  of  the  statute,  &c. 

The  second  count  alleged  the  offence 
to  be  that  the  said  John  Mann  and  Bobert 
Tucker  unlawfully  did  keep  and  maintain 
a  certain  place  for  public  music  without  a 
license  had  for  that  purpose  from  the  last 
preceding  Michaelmas  Quarter  Sessions 
of  the  Peace  holden  for  the  said  county 
in  which  the  said  place  was  situated  as 
aforesaid,  to  the  great  damage  and  com- 
mon nuisance,  &o. 

And  the  third  count  alleged  that  the 
defendants  unlawfully  did  keep  and  main- 
tain a  certain  place  for  public  entertain- 
ment of  a  like  kind  to  an  entertainment  for 
Sublic  music  and  dancing  without  a  license 
ad  for  that  purpose  from  the  last  pre- 
ceding Michaelmas  Quarter  Sessions  of 
the  Peace  holden  for  the  said  county  in 
which  the  said  place  was  situated  as  afore- 
said, to  the  great  damage  and  common 
nuisance,  &o. 

From  the  evidence  it  appeared  that  the 
defendant  Tucker  kept  a  skating  rink  in 
the  Blackfriars  Boad,  in  the  parish  of 
Saint  George  the  Martyr,  Sonthwark, 
in  the  county  of  Surrey  (and  therefore 
within  twenty  miles  of  the  cities  of 
London  and  Westminster,  as  defined  by 
the  2nd  section  of  the  25  Geo.  2.  c.  36, 
intituled  "  An  Act  for  the  better  pre- 
venting thefts  and  robberies,  and  for 
regulating  places  of  public  entertainment 
and  punishing  persons  keeping  disorderly 
houses),"  without  a  license  from  the  last 
proi*eding  Michaelmas  Quarter  Sessions 
of  the  Peace  for  the  said  county  for 
"  publick  dancing,  musick  or  other  pub- 
lick  Entertainment  of  the  like  kind,**  or 
by  virtue  of  letters  patent  or  license  of 
the  Crown  or  the  license  of  the  Lord 
Chamberlain.  The  rink  was  enclosed 
by  a  high  waU,  and  was  partly  covered 
by  a  canvas  roof,  and  was  partly  open  to 
the  air.    An  orchestra  was  built,  and 
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there  was  &  band  of  six  perBons  who 
performed  upon  two  Tiolins,  a  harp,  a 
donble-bass,  a  coniet  and  a  flute.  Selec- 
tions of  operatic  and  dance  mnsio  were 
plajred  while  the  people  skated  on  Plimp- 
ton's  roller  ekat«a. 

The  rink  was  open  to  the  pnbUo  for 
some  honrs  daring  the  day,  and  also  at 
night  from  7  P.m.  to  10  p.m.  Ho  mnsio 
was  plajed  daring  the  day,  bat  at  night 
the  band  played  between  7  and  10  r.M. 

Abont  Bfty  persona  were  present,  some 
of  whom  were  skating  and  some  were 
sitting  aronod  the  rink. 

Tbere  was  no  way  into  the  rink  except 
through  a  turnstile. 

Each  person  was  charged  one  shilling 
on  admission  and  sixpence  for  the  nse  of 
the  skates. 

A  hand-bill  was  distribnted  inside  and 
onteide  the  bnilding. 

There  was  no  caae  against  the  defen. 
dant  Mann,  and  I  ther^ore  directed  the 
jnry  to  acquit  him. 

It  was  contended  I7  coansel  that  the 
mnaic  was  not  a  main  part  of  the  enter- 
tainment, but  only  snbsidiary  to  the 
Seating — Quaglieni  v.  Mathewg  (1)  ;  that 
skating  was  not  dancing  within  the  st«- 
tnte ;  nor  did  the  entire  performance  in 
any  sense  come  within  the  words  of  the 
above  statnto  as  bein^  a  "  public  enter- 
tainment of  the  like  kind,"  i.e.,  to  public 
dancing  or  music. 

On  the  part  of  the  prosecution  the  case 
of  Hall  T.  Green  (2)  was  relied  on  as 
shewing  that  the  music  need  not  be  a 
prinGi[»l  or  essential  part  of  the  enter- 
tainment. 

In  explaining  the  indictment  to  the 
jnry,  I  left  it  to  Uiem  to  say  whether 
music  was  the  main  part  of  the  enter, 
tainment  or  only  subsidiary  thereto ; 
whether  skating  with  mnsic  in  the  man- 
ner described  by  the  witnesseB  and  in 
tbe  published  bill,  was  or  was  not 
dancing  and  music  within  the  mean> 
ing  of  the  statnto,  or  if  not,  whether  it 
was  or  was  not  a  public  entortainment 
of  the  like  kind  to  public  dancing  or 
music. 


(1)  31  Law  J.  Bcp.  M.C.  116. 
(Z)  9  Each.  B«p.  247;  b.  e.  23  Lav  J.  Rep. 
M.C.  IS. 


The  jury  found  the  defendant  gntltj 
on  the  first  and  third  counts  of  the  in- 
dictment. 

Counsel,  on  behalf  of  the  defendant, 
objected  that  skating  was  not  dancing, 
and  that  the  eridence  did  not  disdoBe 
any  entertainment  witliin  the  meaning  of 
the  statoto. 

Judgment  was  respited  for  the  pnrpoee 
of  taking  the  opinion  of  the  Court  for  tbe 
Consideration  of  C<x>wn  Cases  Beservedon 
these  objections.  If  the  Court  shall  be  of 
opinion  that  the  objections  of  connse)  for 
the  defendant  are  valid,  the  conviction 
will  be  quashed  J  if  not,  the  oonyiction 
will  be  affirmed. 

The  defendant  was  admitted  to  bail  in 
his  own  recognisance  in  the  anm  of  1001. 

The  bill  referred  to  in  the  Case  was  as 
follows : — 

South  MetropolitAa 
Skating  Rink. 

Temperance  Hall, 

Blackfriars  Bead, 

Next  to  Peabody's  Boildings. 

Now  Open 

From  10.30  a.m.  to  1  p.m. ;  2.30  to  5.30; 

and  from  7  to  10  p.m. 

Admission, 

One  Shilling. 

Plimpton's  Skates,  6d. 
Long's  Surrey  Band 
Will  be  in  attendance  each  evening  and 
discourse  some  of  the  choicest  selections 
of  Operatic  and  Dance  Music,  inclnding 
the  celebrated  Shadow  Dance,  so  snitable 
for  the  Skating  Rink. 

Lane,  for  the  defendant. — The  place 
was  kept  for  the  porpose  of  public  skat- 
ing, the  music  being  anbeidiary  to  it.  In 
order  to  bring  a  musical  entoriainment 
within  the  Act,  the  mnaic  must  form  the 
principal  and  an  independent  part  of 
anch  entertainment — Owtgtieni  v.  Hal- 
thews  (1).  One  teat  whether  the  mnsio 
was  an  independent  soarce  of  attraction 
was,  would  the  public  have  paid  the 
admission  money  to  hear  the  mnsio  for 
ita  own  sake  ?  But  here  the  payment 
was  only  for  admission  to  the  nnk,  uid 
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for  the  use  of    skates  and  not  for  the 
music. 

[Mellob,  J. — The  music  is  advertised 
88  an  additional  attraction  in  the  even- 

The  mnsio  was  not  necessary  for  the 
skating,  bnt  it  added  to  the  pleasure  of 
it,  and  had  the  effect  of  enlivening  the 
phvsical  motion  of  the  skaters. 

[GocEBUBN,  G.J. — Suppose  we  agree  as 
to  jour  view  with  regwl  to  the  music, 
how  can  you  get  over  the  words  "  other 
pnhlic  entertainment  of  the  like  kind  "  ?] 

Those  general  words  were  introduced 
to  include  anything  within  the  mischief 
which  the  Act  was  mtended  to  prevent. 

[CoGKBUBN,  C.J. — ^Why  should  a  place 
kept  open  at  night  for  public  skating, 
with  music,  be  less  mischievous  than  a 
place  kept  open  for  music  and  dancing  ?] 

The  motives  which  induced  people  to 
go  to  skating-rinks  were  different  from 
those  which  led  them  to  frequent  danc- 
ing rooms.  Public  dancing  might  be  the 
machinery  for  canying  out  immoral 
objects,  but  skating  was  a  healthy  exer- 
OBid  and  was  conducive  to  sobriety. 

Bedey  {Tkikell  with  him),  for  the 
prosecution,  contended  that  if  music  was 
one  of  the  purposes  for  which  the  place 
was  kept,  it  was  a  place  within  the 
meaning  of  25  G^.  2.  c.  36.  s.  2,  and 
required  a  license  ;  that  it  was  inmiate- 
nal  whether  the  music  was  subsidiary  or 
not,  if  it  was  continually  performed  as 
part  of  the  entertainment — Hall  v. 
Qreen  (2).  He  also  cited  BeUU  v. 
Beal  (3),  Gregory  v.  Tuffs  (4),  Oregory  v. 
Tavemor  (5),  FraUing  v.  Messenger  (6), 
Qarreti  v.  Messenger  (7),  and  Brown  v. 
Nugent  (8). 

Ck)CKfiusir,  G.J.  —  Whatever  may  be 
our  opinion  as  to  the  merits  of  this  piece 
of  legislation,  and  how  far  it  ought  to 
extend  to  skating-rinks  or  not,  we  must 

(5)  2  Esp.  692. 

(4)  6  Car.  &  P.  271. 

(6)  tf  Oar.  dfe  P.  280. 

(6)  16  Law  Tixnea,  K.S.  382. 

(7)  16  Law  Times,  N.S.  414. 

(8)  41  Law  J.  Rep.  M.C.  166;  s.  c.  LawBep. 
6  QJ3.  693. 
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interpret  and  apply  it  as  we  find   it. 
According  to  the  Act  '*  any  house,  room, 
garden  or  other  place  kept  for  public 
dancing,  music  or  other  public  entertain- 
ment of  the  like  kind,"  requires  a  license. 
Now  the  jury  have  found  the  defendant 
guilty  on  the  first  count,  which  charges 
him   with  keeping  a  certain  place  for 
public  dancing  and  music.     It  may  be 
possible  to  execute   a  dance  in  skates, 
and  so  to  conduct  rinking  as  to  be  ana- 
logous to  dancing,  but  there  is  nothing 
to  shew  that  in  this  case  the  rinking 
resembled  dancing ;  and  I  think,  there- 
fore, that  the  conviction  cannot  be  sup- 
ported on  the  ground  that  dancing  was 
carried  on  at  this  place.     The  first  count 
goes  on  to  charge  that  it  was  a  place 
kept  for  public  music  as  well  as  dancing. 
I  think  the  conviction  is  good  as  to  the 
music,  but  then  we  are  placed  in  this 
difficulty, — that  it  is  clear  that  in  finding 
the  defendant  guilty  on  that  coxmt  the 
jury  must  have  considered  that  rinking 
was  dancing ;  for,  on  the  second  count, 
which  charges  only  the  keeping    of  a 
place  for  public  music,  they  have  found 
the  defendant  not  guilty,     in  my  opinion 
they  ought  to  have  acquitted  the  defend- 
ant upon  the  first   count,  and   to  have 
found  him  guilty  on  the  second ;  for,  I 
tlunk,  it  is  a  place  kept  for  public  music, 
within  the  words  of  the  Act.     I  am  by 
no  means  prepared  to  overrule  Ottaglieni 
V.  MaMhews  (1).       I  do   not   think    it 
necessary  either  to    overrule  or  afiBrm 
that  case,  which  decides  that  if  music  is 
not  a  substantial  part  of  the  entertain- 
ment, but  is  merely  subsidiary,  a  license 
is  not  required!    Looking  at  the  facts  in 
this  case,  I  do  not  think  that  the  music 
can  be   regarded  as  subsidiary  to    the 
skating,  for  the  music  is  not  used  to 
assist  it ;  but  it  is  in  itself,  and  indepen- 
dently of  the  rinking,  a  means  of  attrac- 
tion,  and    an    inducement    to    pay  for 
admission,  and  that    being  so,   it  is  a 
place   kept   for    a    purpose  within  the 
Act.    But  the  jury  have  acquitted  the 
defendant  upon  the  second  count,  and  I 
should  not  like  to  uphold  a  conviction  on 
one  count,  which  is  inconsistent  with  an 
acquittal    upon    another.     Then    comes 
the  third  count  which  charges  the  defen- 
dant with  keeping  a  place  for  entertain. 
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The  Queen  v.  Tucker.  C.CM. 
ment  of  the  like  kiod — it  must  be  of  the 
like  kind  with  mneic  or  dancing,  and  the 
qneation  is  <vhether  rinkigg  is  analogooB 
t<3  either  P  It  certainly  is  not  to  mnsic, 
bat  is  to  dancing,  if  the  mnsic  is  used  to 
facilitate  the  rinking,  or  if  the  rinking  ie 
aBsisted  b;  it,  then  it  aasDmes  a  like 
character  to  dancing,  and  a  place  kept 
for  rinking  to  music  is  a  place  of  pnblic 
entertainment  of  the  like  kind.  And 
certainly  it  might  be  made  a  plaoe  within 
the  mischief  against  which  the  Act  was 
aimed — a  place  open  at  night  to  persons 
of  both  sexes,  with  all  the  attractions  of 
mnsic.  I  tbiok,  therefore,  that  the  con- 
viction can  be  affirmed  on  the  Uiird,  but 
not  on  the  first  connt. 

Mellob,  J. — I  agree  in  almost  all  that 
has  been  said  by  the  Lord  Chief  Justice. 
As  the  Act  is  in  the  alternative,  masic  or 
dancing,  the  conviction  mavbe  supported 
upon  either,  and  I  am  inclined  to  think 
it  shonld  be  affirmed  on  both  oonnts. 
I  only  desire  to  add  that  I  think  it  can 
be  supported  on  the  third  oount,  even 
although  the  nse  of  masic  with  rinking 
is  not  analogous  to  its  nse  with  dancing. 

Gbove,  3. — I  am  of  opinion  that  the  con- 
viction can  be  sustained  npon  the  third 
count.  I  think  the  rinking  with  music  is  a 
public  entertainment  of  tiie  like  kind  to 
mnsic  and  dancing.  There  can  be  no 
donbt  that  rinking  is  more  analogous  to 
dancing  than  to  skating.  The  amuse* 
ment  has,  by  degrees,  asanmed  varions 
aspects ;  there  is  rinking  on  a  surface 
resembling  ice,  and  on  boards  like  a  ball- 
room. When  condncbed  in  a  room  to 
mnsic  it  certainly  does  seem  more  ana- 
logous to  dancing  than  to  skating.  The 
words  of  the  Act  beinv  in  the  alternative, 
mnsic  or  dancing,  I  am  disposed  to 
think  that  the  conviction,  strictly  speak- 
ing, can  be  upheld  npon  tbe  first  connt. 

LiTiDLET,  J. — I  am  of  opinion  that  the 
conviction  can  be  affirmed  on  the  third 
connt,  if  not  also  on  the  first.  The 
Act  of  Parliament  speaks  of  three  plaoes 
as  requiring  a  license  —  a  place  kept 
for  public  dancing,  a  place  kept  for 
public  mnsic,  and  a  place  kept  for  a 
public  entertainment  of  the  like  kind  to 


mnsic  or  dancing.  In  this  case  there  ii 
a  place  kept  for  rinking  to  mnsic.  I 
cannot  donbt  that  such  a  place  is  within 
tbe  terms  of  the  third  connt  of  the  indict- 
ment. With  respect  to  the  first  coimt 
there  is  some  difficnl^ ;  dancing,  pro- 
perly BO  called,  difilars  from  rinking.  It 
may  be  possible  to  dance  on  skates,  and 
the  jury  may  have  been  of  that  opinion 
when  they  oonvicted  the  defendant  on 
that  count, 

Hawkins,  J. — I  entirely  agree  with 
what  has  been  said  by  the  Lord  Chief 
Justice,  and  have  nothing  to  add. 

Coiwietitm  affinnti. 


[CROWN  CiSE  RESERVED.] 

1877.  1  THE  (JUEEM  D.  RICH1RD8  ASD 
April  21.  /  ANOTHBB.* 

Aeceisoriee  —  Murder  —  Iniieiment 
againtt  Prineipalt  and  Aecettories  — 
Prineipalt  found  guilty  of  Maiulaugiier 
only — OoRPtctton  of  Aecetiorie*. 

JTpcm  the  trial  of  an  inditiment  agaitut 
gever/d  pritcmerg,  charging  lovie  wit\  mur- 
der and  others  with  having  afterwards  har. 
boured  Ihem,  theprincipai*  uiere  found guiUy 
ofmandaughter,andthehaTbov/rori  of  having 
been  aeeessoriet  thereto  after  the  fact: — Held, 
t?iat  the  latter  could,  upon  suck  indictment 
and  veriJMf,  be  legally  convicted  at  accesso- 
ries after  the  fact  to  the  orime  of  man- 
slaughter. 

Case  reserved  by  CoCKBDitN,  C.J. 

The  prisoners  were  tried  before  me  at 
the  last  assizes  for  the  connty  of  Somerset 
on  an  indictment  which,  ^ter  charging 
one  George  Baker  and  three  persons 
named  Oeoi^  Hntchings  the  elder, 
Giles  Hntchings  and  George  Hatchings 
the  yonnger,  with  the  wilM  mnrder  of 

■  Coram  Coekbnm,  C.J. ;  Mellor.  J.;  Orove,  J.; 
Lii]dle7,  J. ;  and  Hawldiu.  J. 
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one  Naihaniel  Cox,  went  on  to  charge 
the  two  prisoners  George  and  James 
Richards  with  having,  well  knowing  the 
said  Geoige  Hatchings  the  elder,  Giles 
Hatchings  and  G^rge  Hatchings  the 
younger,  to  have  oommitted  the  said 
murder,  afterwards  felonionsly  received, 
oomforted,  harboured,  assisted  and  main- 
tained them. 

On  the  trial  the  prisonei^  charged  with 
murder  were  found  guilty  of  manslaughter. 
The  two  Richards  were  found  guilty  as 
aooessories  after  the  fact.  Whereupon  it 
was  objected,  in  arrest  of  judgment,  that 
the  prisoners,  being  charged  in  the  in- 
dictment as  accessories  after  the  fact  to 
murder,  could  not  be  found  guilty  of 
having  been  accessories  after  the  fact  to 
manslaughter. 

I  was  of  opinion  that  as  according  to 
to  the  established  law  the  offence  of  man- 
akughter  is  involved  in  that  of  murder, 
and  a  person  indicted  for  murder  may  be 
convicted  nnder  such  an  indictment  of 
manslaughter,  so  a  person  charged  as  ac- 
oesaory  to  murder  may  be  found  guilty 
on  such  an  indictment  of  having  been  ac- 
cessory to  manslaughter,  but  as  the  point 
appeared  to  have  never  before  presented 
itself  for  decision,  I  reserved  it  for  the 
consideration  of  this  Court,  and  request 
their  decision  upon  it. 

CoUj  for  the  prisoners. — The  question 
involved  in  this  case  has  never  been  ex- 
pressly  decided,  although  some  old  cases 
bear  on  the  subject.  In  Ooff  v.  Byby  and 
others  (1),  which  was  an  appeal  of  murder 
against  divers  persons,  one  as  principal 
and  the  rest  as  accessories,  the  principal 
was  found  guilty  of  manslaughter  only, 
and  the  Court  held  that  the  accessories 
before  the  fact  ought  to  be  discharged, 
but  that  the  accessories  after  the  fact 
should  answer,  for  every  appeal  included 
homicide  as  well  as  murder.  And  in  The 
Q^ieen  v.  Chreenacre  and  OaU  (2)  the  par- 
ties were  indicted  together,  the  charge 
against  Gb^enacre  being  of  murder,  and 
against  Gkkle  of  being  accessory  after  the 
fact.  Tindal,  C.J.,  in  the  course  of  his 
summing  np,  said :  "  It  will  not  be  neces- 

(1)  Cto.  Eliz.  540. 

(2)  8  Car.  &  P.  85. 

You  4«.— M.C. 
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sary,  in  order  to  find  the  prisoner  Gkkle 
guilty  of  the  offence  with  which  she  is 
charged,  that  the  prisoner  Greenacre 
should  have  been  guilty  of  murder,  but  if 
he  was  guilty  of  another  felony,  namely,  the 
offence  of  manslaughter  ....  it  will  be 
sufficient."  That  dictum  of  the  learned 
Judge  is  in  favour  of  the  prosecution,  but 
Greenacre  being  convicted  of  the  mui*der 
the  point  raised  in  this  case  did  not  arise. 
If  the  prisoners  were  liable  to  be  so  con. 
victed,  great  hardship  and  difficulty  might 
occur  in  cases  where  several  joint  offen- 
ders were  harboured  by  an  accessory,  but 
were  apprehended  and  tried  at  different 
times  and  with  different  results.  Suppose 
that  one  of  the  persons  concerned  in  the 
homicide  was  arrested  and  indicted  for 
the  murder,  and  was  convicted  of  man- 
slaughter, and  the  harbourer  was  at  the 
same  time  convicted  or  acquitted  of  being 
accessory,  then  if  another  of  the  princi- 
pals was  afterwards  tried  and  convicted 
of  murder,  could  the  accessory  plead 
autrefois  convict  or  acquit  to  a  second 
charge  of  harbouring  those  concerned  in 
the  homicide  ?  The  harbouring  of  seve- 
ral principals  was  one  act,  for  which  an 
accessory  should  only  be  liable  to  undergo 
one  imprisonment. 

[CoCKBUBN,  O.J. — Is  not  the  harbouring 
of  each  individual,  in  point  of  law,  a  sub- 
stantive offence  ?] 

If  so,  an  accessory  who  had  harboured 
four  persons  might  be  sentenced  to  eight 
years'  imprisonment,  although  the  24  & 
25  Vict.  c.  100.  s.  67  enacts  that  if  an  ac- 
cessory after  the  fact  is  sentenced  to  im- 
prisonment it  shall  not  exceed  two  years. 

Hooper,  for  the  prosecution,  was  not 
called  on  to  arg^e. 

CoCKBUEN,  C.J. — We  are  all  agreed  that 
this  conviction  must  be  sustained.  It 
was  urged  that  hardship  might  arise  in 
cases  where  several  joint  offenders  are 
harboured  by  an  accessory,  and  such  per- 
sons are  apprehended  and  tried  at  differ- 
ent times,  and  with  different  results.  But 
it  is  perfectly  clear  that  the  harbouring 
of  each  principal  constitutes  a  separate 
and  substantive  offence  for  which  the  ac- 
cessory may  be  tried  at  any  time.  It  is 
immaterial  that  the  crime  with  which  the 
principals  are  charged  is  a  joint  one,  or 

2D 
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that  tb«7  are  jointly  indicted,  becaase 
each  priucipEkl  is  seveially  guilty  of  the 
particalar  crime.  Then,  as  to  tbe  qnestion 
in  this  cose,  I  entertain  no  donbt  that  in- 
asmnch  as  a  man  indicted  for  mnrder 
may  be  fonnd  gnilty  of  manshknghter, 
becaose  the  crime  of  murder  involves  oe- 
cesB&rily  the  lesser  one  of  mansIaDghter, 
so  a  man  charged  with  being  an  auces- 
sory  befoi^  or  after  a  murder  may  be 
likewise  found  guilty  of  the  minor 
offeLoe. 

Mbllob,  J. — I  am  of  the  same  opinion. 
On  the  trial  of  several  men  for  commit- 
ting a  mnrder  it  may  be  proved  that  one 
only  was  guilty  of  tJie  murder,  bnt  all 
were  received  and  harboured.  The  acces- 
sory, perhaps,  caiiiiot  tell  until  the  trial 
whether  or  which  of  the  principals  had 
committed  morder  or  iDanslauglit«r,  bnt 
according  to  the  event  he  is  liable  to  be 
chained  in  respect  of  every  crime  con- 
tained in  the  charge  of  murder. 

The  other  learned  Judges  concurred. 
Oonviction  affirmed. 


Solicitor!  —Reed  &  Lovell.  agenU  far  IWd  &  Cook, 
BridgTHtar,  for  prisoner;  Combe  &  Wainwright, 
agsDU  for  B.  N.  Uuvard.  Wejinoutb,  for  pro- 


[IS   THE  QUEES'S   BENCH   DIVISION.] 

Jan.  31.  (  ORECB  AHD  OTHBBS  {ajjpel- 
Feb.  1.  f  ants)  p.  hunt  (^regpondent). 
April  18.  J 

Pvilic  HeaUh  Act,  1848  (11  &■  12  Vict. 
c.  63),  ».  69— toeoZ  Qovemmeni  Act,  1858 
(21  ^  22  Vict:  e.  98),  m.  62,  63— Private 
Impriwement  Expenses — Pavhig  Street — 
lAability  of  Owner — Notice  of  Demand — 
BecoverijofExpensee — Limitation  of  Time — 
11  ^  12  Viet.  e.  43.  s.  11. 

The  appellanU  gave  notice  to  the  respon- 
dent, at  well  a*  the  other  oumera  of  pro~ 
perti/  abutting  upon  a  street  (iwt  being  a 
hi<lhwai/),  to  pave,  ^c,  the  same  under  the 
provisions  o/U  ^  12  Viet.  63.  ».  09,  and 
guch  n'lfice  not-haviiuf  been  complied  mith 


exeouled  the  work*  and  had  the  esepeiutt 
apportioned  by  their  surveyor  among  the 
oumeri  according  to  the  frontage.  Notice 
of  such  apportionment  was  served  on  the 
respondent  on  April  12th,  18~»,  and  not 
being  disputed  tpithin  three  months  became 
binding  on  him  tinder  section  63  of  the 
Local  Government  Act,  1838  (21  ^  22 
Vici.  c.  98).  On  July  31«i  theapyeUanU, 
who  had  never  declared  the  expenses  to  be 
private  improvemeTii  expenses,  served  on 
the  respondents  a  notice  demoting  paji- 
ment,  and  within  mz  ealendar  months  after- 
u/ards  preferred  a  eomplaini  before  JAe  jut- 
ticetfor  the  recovery  of  the  sum  doe. 

By  11  ^  12  Vict.  c.  43.  s.  11  a  com- 
plaint, where  no  time  is  limited,  mtwf  be 
made  within  six  calendar  months  from  the 
time  when  the  maUor  arose  : — 

Held,  that  a  notice  of  demand  of  payment 
was  necessary,  and. that  th«  sias  months  under 
11  4"  12  Vicl.  c.  42:  s.  11  began  to  run 
from  the  setvice  of  such  notice. 

This  was  a  case  stated  by  justices  of 
the  peace  for  the  borough  of  Heigate  for 
the  purpose  of  obtaining  the  opinion  of 
the  Court  on  certain  questions  of  law. 

The  appellants  are  the  council  of  the 
said  borough,  being  the  urban  sanitary 
authority  for  the  district.  The  respon- 
dent is  the  owner  of  property  within  the 
district  abntting  upon  a  private  street 
(not  being  a  highway)  called  Etu'lswood 
Boad,  and  which  street  was  not  sewered, 
levelled,  paved,  flagged  and  channelled  to 
the  satififactiou  of  the  appellants. 

The  appellants,  on  the  f'th  day  of 
March,  1875,  in  pursuance  of  the  69th 
'  sectiou  of  the  Public  Health  Act  of 
1848  (1),  gave  notice  to  the  respective 

(I)Bjll&12Vict.e.S3.B.69tbB  Local Boftrd  of 

Hualtb.  IB  empowered  "  in  caw  any  street.  See.  (not 
beiDg  a  highway),  ie  not  aewered,  levelled,  paved, 
floggutlor  chaniiolled  Ui  iu  ttati  a  faction,  togiveao- 

witbina  time  to  be  ipecifiedia  the  notice,  and  if  Bach 
notice  is  not  complied  with,  the  said  Local  Board 
mn;  execute  tlie  works  referred  U>  thersin.  and 
chnrge  the  eipeagea  on  the  owners  in  defanlt  ac- 
cording to  tlia  frontage  of  their  reepectiva  pie- 
missB,  and  ia  such  pnipartion  aa  ehALl  be  eeUlad 
by  the  Borreytir,  sod  Bunh  expenaee  maj  be  reeo' 
verod  from  the  Ust  mentioned  owuen   in  a  lum- 
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owners  of  tbe  pTemises  fronting  snch 
Btreet  requiring  them  to  sewer,  level, 
pave,  flag  and  channel  the  same  within  a 
specified  time. 

Snch  notice  not  having  been  complied 
with  bj  snch  owners,  the  appellants  exe- 
cuted the  works  referred  to  therein  (the 
expenses  incurred  in  so  doing  amounting 
to  the  snm  of  638Z.  Is.  3(7. ),  and  on  the 
completion  of  the  works  the  appellants' 
surveyor,  in  accordance  with  the  same 
section,  duly  apportioned  the  expenses 
whicli  had  been  so  incurred  between  the 
several  owners  in  default  according  to  the 
frontage  of  their  respective  premises'. 

On  the  12th  of  April,  1875,  the  ap- 
pellants served  upon  the  respondents  a 
notice  of  such  apportionment,  as  required 
by  the  63rd  section  of  the  Local  Govern- 
ment Act  of  1858  (2),  by  which  they  gave 
him  notice  that  the  amount  of  the  pro- 
portion of  the  said  expenses  to  be  paid  by 
him  according  to  the  frontage  of  his  pre- 
mises was  22I  Is. 

The  respondent  did  not  give  any  notice 
to  dispute  the  apportionment  within  the 
three  months  limited  by  the  63rd  section, 
the  effect  of  which  was  that  the  appor- 
tionment became  binding  and  conclusive 
upon  him. 

On  the  31st  of  July  the  appellants  (who 
have  never  declared  that  the  said  expenses 

maiy  manner,  or  the  same  may  be  declared 
by  order  of  the  said  Local  Board  to  be  private 
improYement  expenaes,  and  be  recoverable  as 
voeh."  The  11  &  12  Vict.  c.  63.  was  repealed  by 
the  Public  Health  Act,  1875  (38  &  30  Vict,  c  55), 
bat  the  150th  section  of  the  Act  of  1875  vests  the 
urban  authority  with  the  same  powers  and  on  the 
mae  conditions. 

(2)  By  21  &  22  Vict.  c.  98.  s.  63,  the  expenses 
apportioned  by  the  surreyor  shall  be  binding  and 
coDclasive,  unless  within  the  expiration  of  three 
nooths  from  the  time  of  notice  of  apportionment 
being  giren  such  owner  by  written  notice  disputing 
the  same.  By  the  62nd  section  it  is  enacted  that 
**  in  all  summary  proceedings  by  a  local  board  for 
the  reeorery  of  expenses  incurred  by  them  in  works 
of  private  improvement,  the  time  within  which 
such  proceedings  may  be  taken  shall  be  reckoned 
fiom  the  date  of  the  service  of  notice  of  demand." 
The  above  has  also  been  repealed  by  the  Public 
Health  Act,  1875,  but  the  same  provisions  are 
eonteincd  in  section  257  of  38  &  39  Vict.  c.  55. 
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shonld  be  private  improvement  expenses) 
served  npon  the  respondent  a  notice  re- 
questing him  to  pay  the  said  22^.  Is.  so 
assessed  upon  him  to  the  treasurer  within 
fourteen  days,  aud  the  respondent  not 
having  paid  the  amount  so  assessed  the 
appellants,  on  the  31st  of  January,  1876, 
preferred  the  present  complaint  by  way 
of  summary  proceedings  for  the  recovery 
of  that  sum. 

The  complaint  came  on  to  be  heard 
before  the  justices  on  the  15th  of  May, 
1876,  when  they  dismissed  the  same,  bat 
submitted  the  following  questions  of 
law : — 

1.  Whether,  as  the  Local  Board  had 
not  declared  the  said  expenses  to  be  pri- 
vate improvement  expenses,  a  demand 
was  necessary,  and,  if  necessary,  whether 
the  notice  of  apportionment  was  a  suffi- 
cient notice  of  demand  in  point  of  law. 

2.  Wheth'er  the  matter  of  the  com- 
plaint came  at  the  expiration  of  the  three 
months  after  the  service  of  the  said  notice 
of  apportionment,  or  upon  the  service  of 
the  notice  of  the  31st  of  July,  1875,  and 
whether,  in  any  case,  the  complaint  was 
made  within  the  time  prescribed  by  the 
11  A  12  Vict.  c.  43.  B.  11  (3). 

[The  above  facts  are  taken  from  the 
judgment  of  Field,  J.] 

/.  Brown  and  W.  G.  Olen^  for  the  ap- 
pellants. — A  notice  of  demand  of  payment 
was  necessary,  and  the  notice  was  not 
served  until  July  31st,  1875,  so  that  the 
limitation  of  time  for  taking  summary 
proceedings  under  21  &  22  Vict.  c.  98. 
B.  62  began  to  run  from  that  date.  The 
complaint  was  made  on  January  31st, 
1876,  which  was  within  the  time  limited 
by  11  &  12  Vict.  c.  43.  s.  11.  The  re- 
spondents  will  doubtless  contend  that  in- 
asmuch as  these  expenses  were  not  for- 
mally  declared  to  be  private  improve- 
ment expenses  the  62nd  section  of  21  A 
22  Vict.  c.  98  does  not  apply ;  but  the  last- 
mentioned  section  was  clearly  intended  to 
apply  to  all  expenses  incurred  under  the 

(3)  By  Jervis*s  Act,  sec.  U,  it  is  enacted  that 
in  all  cases  where  no  time  is  already  or  shall  here- 
after be  specially  limited  for  making  a  complaint, 
such  complaint  shall  bo  made  within  six  calendar 
months  from  the  time  when  the  matter  arose. 
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Pablic  Health  Act,  1848  (11  and  12  Vict. 
c.  63),  B.  69,  whether  formally  declared  to 
be  private  improvement  expenses  or  not. 
The  words  employed  are  designedly  dif- 
ferent to  that  in  the  51st,  and  other  ex- 
penses where  the  words  **  declared  tobe  " 
are  nsed.  Then,  again,  the  notice  of  ap- 
portionment was  not  a  demand  for  pay- 
ment of  the  sam  apportioned.  The  ap- 
portionment conid  have  been  disputed 
within  three  months  under  21  &  22  Vict, 
c.  98.  8.  63,  and  it  was  necessary  to  make 
a  demand  for  payment  after  the  expira- 
tion of  that  time.  Jacvmb  v.  Dodgson  (4) 
shews  that  the  six  months  within  which 
the  proceedings  are  to  be  taken  does  not 
cease  until  after  the  expiration  of  the 
three  months  during  which  the  appor- 
tionment may  be  disputed.  Eddleston  v. 
Francis  (5)  is  distinguishable  inasmuch 
as  in  tbat  case  no  apportionment  was 
ever  made;  moreover,  the  judgment  of 
the  Court  shews  thiit  the  re^on  why  the 
62nd  section  was  held  not  to  apply  was 
because  the  21  &  22  Vict.  c.  98  had  not 
passed  when  the  proceedings  commenced. 
They  cited  Hurrell  v.  Wink  (6),  Wilson  v. 
The  May  or  y  Sfc,  of  Bolton  (7),  Lahalmon- 
diere  v.  Addison  (8). 

TJiesiger  {Fullarton  with  him),  for  the 
respondents. — It  is  not  disputed  that  the 
complaint  was  preferred  in  due  time. 
Assuming  that  any  demand  was  neces- 
sary, and  that  none  was  given  until  July 
3l8t,  the  62nd  section  of  21  &  22  Vict, 
c.  98,  as  to  the  service  of  the  notice,  has 
nothing  to  do  with  this  case,  which  is 
entirely  governed  by  11  &  12  Vict.  c.  43. 
8.  11 — Eddleston  v.  Francis  (6).  The 
distinction  between  private  improvement 
and  other  expenses  is  well  defined  through- 
out the  Local  Government  Act,  1858. 
(They  cited  several  sections  referred  to 
in  the  judgment  of  the  Court.)  Secondly, 
even  if  a  notice  of  demand  was  necessary, 
the  notice  of  apportionment  on  April  13th 
was  sufficient,  so  that  at  the  expiration 

(4)  8  B.  &  S.  461 ;  s.  c.  32  Law  J.  Rep.  M.C. 
113. 
(6)  7  Com.  B.  Rep.  N.S.  668. 

(6)  8  Taunt.  360. 

(7)  41  Law  J.  Rep.  M.C.  4;  8.  c.  Law  Rep.  7 
Q.B.  105. 

(8)  1  E.  &;  £.  41 ;  a.  c.  28  Law  J.  Rep.  M.C.  25. 


of  the  three  months  within  which  the 
apportionment  could  be  disputed  the  mat- 
ter of  the  complaint  arose.  The  justices 
therefore  properly  dismissed  the  com- 
plaint made  by  the  appellants  on  January 
31st  on  the  ground  that  it  was  then  too 
late,  not  being  made  within  the  time  pre- 
scribed by  11  A  12  Vict.  c.  43.  s.  11. 
Broivn  replied. 

Gut,  adv,  vuU. 

The  judgment  of  the  Court  (9)  was  (on 
April  18)  delivered  by 

Field,  J. — [His  Lordship,  after  stating 
the  facts  as  set  out  above,  thus  conti- 
nued]—Upon  the  argument  before  us  it 
was  contended  by  Mr.  Brown,  on  the  part 
of  the  appellant,  that  a  demand  was  ne- 
cessary, and  that  the  complaint  was  pre- 
ferred in  due  time  as  being  within  six 
months  from  the  time  of  the  service  of 
the  demand  of  the  31st  July,  and  in  sup- 
port of  this  contention  he  relied  upon  the 
latter  part  of  the  62nd  section  of  the  Local 
Government  Act  of  1858,  which  enacts  that 
'*  in  all  summary  proceedings  by  a  Local 
Board  for  the  recovery  of  expenses  in- 
curred by  them  in  works  of  private  im- 
provement the  time  within  which  such 
proceedings  may  be  taken  shall  be  reckoned 
from  the  date  of  the  service  of  the  notice 
of  demand,"  which  he  contended  applied 
to  the  complaint  preferred. 

On  the  part  of  the  respondent,  Mr. 
Thesiger  admitted  that  if  a  demand  was 
necessary,  and  if  the  notice  of  the  7th 
April  was  not  (as  he  contended  it  was)  a 
demand  within  the  meaning  of  the  sta- 
tute, the  complaint  was  duly  preferred 
within  six  months  from  ..the  time  of  the 
service  of  the  demand  of  the  Slst  July 
according  to  the  general  rule  with  regard 
to  the  computation  of  the  time  within 
which  an  act  is  to  be  done,  and  as  we  are 
of  tbat  opinion  we  answer  that,  assumiug 
that  the  matter  of  complaint  arose  from 
the  service  of  that  notice  of  demand,  the 
complaint  was  preferred  in  due  time. 

Mr,  Thesiger,  however,  denied  that  the 
latter  part  of  the  62nd  section  w«s  ap- 
plicable to  the  present  case,  which  he  said 
was  governed  by  the  general  enactment 
of  the  11th  section  of  the  11  &  12  Vict. 

(9)  Mellor,  J.,  and  Field,  J. 
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c.  43,  and  he  fnrther  contended  that  if  a 
demand  was  necessary  tlie  notice  of  ap- 
portionment of  the  12th  of  April  amounted 
to  snch  a  demand,  and  that  the  period  of 
limitations  was  therefore  from  that  date. 

Before  stating  the  reasons  which  have 
indnced  as  to  come  to  a  conclusion  in 
fayonr  of  the  appellant  npon  the  true 
oonstraction  of  the  62nd  section  of  the ' 
Act  of  1858,  it  is  advisable  to  refer  to  the 
general  policy  and  provisions  of  the  sta- 
tutes bearing  npon  the  questions  standing 
for  onr  decision. 

One  of  the  principal  objects  of  these 
statutes  is  to  promote  the  public  health 
by  means  of  securing  the  execution  of 
works  upon  private  property  calculated 
to  render  them  healthy  in  themselves  and 
innocuous  to  the  public  health,  and  the 
statutes  consequently  provide  for  the  exe- 
cution of  such  works  in  the  first  instance 
by  the  owners  or  occupiers  of  the  pro- 
perty upon  which  they  are  to  be  executed, 
and  on  their  default,  by  the  local  authority. 
Bat  inasmuch  as  these  works  at  the  same 
time  that  they  subserve  the  public  health 
also  improve  the  property  upon  which 
they  are  executed,  the  Legislature  pro- 
vides the  means  of  recouping  to  the  public 
authority  the  expenses  thus  incurred. 

In  a  case  like  the  present,  where  the 
works  are  executed  under  the  provisions 
conferred  upon  the  local  authority  by  the 
6i^th  section  of  the  Public  Health  Act, 
1848,  there  are  two  modes  provided  for 
recovering  such  expenses  :  First,  the  total 
amount  of  expense  is  apportioned  amongst 
the  owners  of  the  premises  supposed  to 
be  improved  and  benefited  by  the  works 
Booording  to  their  several  frontages,  and 
then  the  amount  so  apportioned  is  to  be 
recovered  by  summary  proceedings  taken 
by  the  local  authority  against  such  own- 
er. Secondly,  by  declaring  the  expenses 
to  be  private  improvement  expenses,  the 
result  of  the  first  mode  is  to  throw  the 
expense  either  in  one  sum  or  by  instal- 
ments (sec.  146)  upon  the  owners;  that 
of  the  second  is  to  throw  the  expenses 
in  any  event  over  a  period  of  years  (s.  90), 
and  to  throw  a  portion  of  the  expense 
upon  the  occupier  or  person  having  a  less 
interest  than  the  whole  fee  simple  (s.  91). 

The  course  of  proceeding  where  the  first 
mode  is  adopted  is,  as  above  mentioned. 
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for  the  surveyor  to  apportion  the  total 
expenses  of  the  execution  of  the  works 
amongst  the  difierent  owners  of  the  land, 
presumably  benefited  by  their  executibn, 
according  to  frontage,  and  such  appor- 
tionment is  conclusive  upon  each  owner 
at  the  expiration  of  three  months  from 
the  service  of  a  notice  of  theapportionment 
upon  him  (21  &  22  Vict.  c.  9a  s.  63).  The 
course  of  proceeding  when  the  expanses 
are  either  by  enactment  private  improve- 
ment expenses  (s.  76),  or  are  declared  by 
the  local  authority  to  be  such,  is  for  the 
authority  to  make  a  rate  for  the  amount 
of  the  expenses  upon  the  occupiers  of  the 
premises  in  respect  of  which  they  have 
Deen  incurred,  called  a  private  improve- 
ment rate,  sufficient  to  discharge  such  ex- 
penses (11  &12  Vict.  c.  63.  s.  90),  and  to 
enforce  the  payment  of  the  sum  assessed 
in  default  of  payment  '*  when  due,  and  for 
fourteen  days  after  demand  in  writing  " 
by  proceedings  before  a  justice  (s.  103). 

These  being  the  general  provisions  of 
the  statutes  in  question,  the  point  upon 
which  our  judgment  is  asked  arises — 
namely,  whether  the  latter  part  of  the 
62nd  section  of  the  Act  of  1858  (21  &  22 
Vict.  c.  98)  applies  to  the  summary  pro- 
ceedings against  the  ovmers  referred  to 
in  the  69th  section  of  the  Act  of  1848 
(11  &  12  Vict.  c.  63),  so  as  by  implica- 
tion to  make  a  demand  necessary  from 
notice  of  which  the  period  of  limitation 
is  to  be  reckoned,  or  whether  it  is  limited 
to  the  second  mode  of  having  the  expenses 
incurred — namely,  when  they  are  declared 
to  be  private  improvement  expenses,  and 
a  rate  is  made  upon  the  occupier. 

Now  the  present  complaint  is  undoubt- 
edly a  summary  proceeding,  and  in  the 
language  of  the  62nd  section  the  expenses 
are  sought  to  be  recoverable  in  a  summary 
manner,  and  the  only  question  there  can  be 
is  whether  the  next  following  words  in  the 
62nd  section,  "  incurred  in  works  of  pri- 
vate improvement,''  are  used  in  the  gene- 
ral sense  of  works  executed  upon  private 
property,  and  tending  to  improve  them, 
or  are  to  be  limited  to  expenses  declared 
to  be  private  improvement  expenses,  and 
for  which  a  private  improvement  rate  has 
been  made. 

Now  it  must  be  observed  that  if  the 
narrower  sense  is  put  upon  these  words 
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this  bmncli  of  the  62nd  section  would  be 
rendered  eaperfluonB ;  ior;  as  already 
pointed  ont  by  the  express  langnage  of 
the  lOSnl  Bection  of  the  Act  of  1848  (11 
&  12  Vict.  c.  63),  proceedings  cannot  be 
taken  to  recoTer  the  snm  assessed  in  a 
rate  made  for  private  improTeraent  ex- 
peDees  until  fourteen  davs  after  it  has 
been  lawfollj  demanded  in  writing,  and 
as  adch  demand  is  therefore  necessary  to 
make  the  "  matter  of  complaint "  ctom- 
plete,  the  ait  raontha'  limitation  provided 
by  the  n  &  12  Vict.  c.  43  applies  t«  that, 
and  the  enactment  of  the  62nd  section,  if 
BO  limited,  was  therefore  nnnecessary. 

We  think,  therefore,  we  are  well  war- 
ranted in  holding  that  when  the  Legisla- 
ture saya,  as  in  the  62nd  section,  that  the 
time  ia  to  be  reckoned  in  "  all"  summary 
proceedings,  their  object  was  to  extend 
the  demand  to  proceedings  like  the  pre- 
gent  in  order  that  the  owner  liable  might 
have  a  distinct  written  demand  before  he 
conld  be  compelled  to  pay.  It  is  no  donbt 
true  that  in  the  69th  section  a  provision 
is  made  for  giving  the  owner  a  notice  of 
the  apportioned  snm  which  he  ia  alleged 
to  be  liable  to  pay,  but  no  auch  notice  is 
found  in  sections  40,  51,  54,  58,  and  60, 
in  which  similar  summary  proceedings 
are  provided  for  recovery  of  a  similar 
expense,  and  without  a  demand  the  party 
liable  would  be  exposed  to  proceedings  the 
moment  the  works  were  completed  with- 
out having  any  means  of  knowing'  the 
amount  of  his  liability,  or  that  it  had  in 
fact  accrued.  We  think  therefore  that 
the  Legislature  has  designedly  made  use 
of  the  larger  words,  "  worlra  of  public 
improvement,"  instead  of  the  narrower 
ones,  "  expenses  declared  to  be  private 
improvement  expenses."  No  doubt  some 
little  difficulty  arises  in  this  construction 
from  the  concluding  language  of  the  62nd 
Bection,  which,  in  speaking  generally  of 
the  service  of  "  notice  of  demand,"  as  of 
a  known  and  existing  requisite,  instead 
of  specifically  enacting  that  a  demand 
shall  be  made  seem  to  imply  the  exist- 
ence of  some  given  specific  legislative  en- 
actment requiring  a  demand.  Bat  it  is 
to  be  observed  that  in  section  103  the 
demand  is  introdnced  in  somewhat  the 
same  language  of  condition,  and  we  do 
not  think  that  this  dilBculty,  if  it  be  one, 


is  sufficient  to  outweigh  the  cause  of 
reasoning  which  induces  us  to  answer 
the  first  question  put  to  us  by  saying  that 
a  demand  is  necessary  from  which  the  six 
months  in  11  &  12  Vict.  o.  43.  s.  11  is  te 
bo  reckoned. 

In  the  oonrse  of  the  ailment  varions 
cases  were  referred  to  by  one  side  or  the 
other  in  support  of  this  cont«iitiou.  The 
case  of  Jacomb  v.  Dodggon  (4),  which  was 
first  cited,  ia  clearly  an  authority  for 
holding  that  at  all  events  the  period  of 
three  mouths  from  the  notice  of.  appor- 
tionment, which  is  the  period  given  to 
the  owner  within  which  he  may  dispute 
the  apportionment,  is  to  be  excluded 
from  the  compntatiou  of  the  six  months 
within  which  the  complaint  is  to  be 
made,  but  as  in  that  case  there  was  a 
demand  made  at  the  eipiratioa  of  the 
three  months,  the  decision  does  not  ap- 
pear to  be  in  opposition  to  the  conclnsioH 
at  which  we  have  arrived  npon  principle. 

The  principle  upon  which  Labalman. 
diere  v.  Addition  (8)  was  decided  is  in  ac- 
cordance with  our  decision,  and  the  case 
of  Eddlegton  v.  Francit  (5),  although  at 
first  sight  apparently  an  authority  to  the 
contrary,  is  not  so  really,  for  although 
the  case  was  decided  after  the  passing  of 
the  Ijocal  Qovemment  Act  of  1868  the 
proceedings  in  question  in  that  case  had 
taken  place  before  its  passing,  and  the 
Court  npon  that  ground  declined  to 
apply  the  62ad  section  of  the  Act  to 
proceedings  commenced  before  its  pass- 
iug. 

This  being  so,  the  question  then  arises 
whether  the  notice  of  apportionment  of 
the  12th  April  was  a  sufficient  demand 
within  the  62iid  section,  and  we  answer 
that  question  in  the  negative.  Oar  rea. 
sons  for  this  are,  that  notice  of  appor. 
tionment  is  designed  to  fulfil  a  very  dif- 
ferent office  than  the  notice  of  demand  ; 
it  is  a  stop  in  the  machinery  provided  for 
the  purpose  of  ascertaining  the  liability 
of  the  owner.  There  is  not  at  the  time  it 
is  served  any  hability  to  pay  the  appor- 
tioned sum,  nor  can  there  be  antil  the 
lapse  of  three  months  afterwards,  and  in 
the  event  of  the  owner  saccessfnlly  dis- 
puting the  apporiionment,  that  sam  so 
apportioned  will  never  become  due.  What 
we  think  the 0~ud  section  requires iasucha 
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dodunent  as  shall  bring  clearly  and  point- 
edly to  the  mind  of  the  person  in  default 
that  he  is  then  required  to  pay  the  sum 
which  has  been  in  some  way  foond  to  be' 
due  from  him.  With  this  answer,  there- 
fore, we  remit  the  case  to  the  justices  for 
further  adjudication. 

Case  remitted. 


Solicitors — Nioul,  Son  &  Jones,  agents  for  C.  J. 
Orece,  Bedhill,  for  appellants;  Morrisons,  for 
respondents. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1877.       1    THE   QUEEN  17.   THE   GUARDIANS 

April  14.  J        OP  THE  IPSWICH  union. 

Poor — Divided  Parishes  and  Poor  La/iv 
Amendment  Act  (39  ^  40  Vict,  c.  61),  ss, 
34,  35 — Settlement  of  Pauper — Status  of 
Irremovahility  lost  before  passing  of  Statute. 

The  operation  of  SO  ^4^  Vict  c.  61.  *.  34, 
by  which  persons  who  reside  for  three  years 
in  a  parish  in  such  manner  as  to  have 
acquired  in  each  of  such  years  a  status  of 
irrenwvabUiiy  in  accordance  with  the  sta- 
tutes  in  that  behalf  shall  be  deemed  to  be 
settled  there,  is  not  retrospective  so  as  to 
include  C€ues  where  such  status  has  been 
acquired  and  lost  before  the  Act  ca/me  into 
operation. 

Upon  appeal  against  an  order  of  re- 
moval of  Sarah  Goddard  to  the  Ipswich 
Union,  the  Sessions  confirmed  the  order, 
sabject  to  the  following  Case. 

1 .  On  the  20th  of  September,  1857,  the 
panper,  Sarah  Goddard,  was  bom  in  the 
parish  of  Great  Yarmouth,  where  John 
Goddard,  her  father,  was  then  living. 

2.  In  1B69  John  Goddard  went  to  re- 
side in  the  parish  of  St.  Matthew,  Ipswich, 
in  the  appellants'  union,  and  continued 
there  till  Aagast,  1873  (in  such  manner 
as  to  acquire  a  status  of  irremovability 
in  each  of  the  years  of  such  residence), 
when  he  went  abroad,  leaving  his  wife  and 
family,  except  the  pauper  who  was  then 
absent  as  hereinafter  mentioned,  still 
Hving  Im  Ipswich,  aud  has  not  since  re- 
sided there. 


3.  The  pauper  resided  with  her  father 
from  1869  till  the  autumn  of  1872,  when 
she  was  sent  to  a  home  near  London  to 
be  treated  for  fits.  She  returned  to  her 
mother  in  Ipswich  just  afler  her  father 
went  away,  and  continued  to  live  there 
till  the  end  of  1873,  since  which  time 
neither  the  pauper  nor  her  mother  have 
lived  there. 

4.  On  the  20th  of  September,  1873,  the 
pauper  attained  the  age  of  sixteen  years: 

5.  On  the  19th  of  June,  1874,  the 
pauper  became  chargeable  to  the  parish 
of  Great  Yarmouth  (the  respondents), 
and  she  has  since  been  a  pauper  inmate 
of  the  workhouse  there. 

6.  On  the  17th  of  November,  1876,  an 
order  of  removal  was  obtained  by  the  re- 
spondents, under  the  pro\nsions  of  the 
Divided  Parishes  Act  and  Poor  Law 
Amendment  Act,  1876,  39  &  40  Vict.  c. 
61  (1),  which  came  into  operation  on 
the  15th  of  August,  1876. 

It  was  admitted  that  John  Gx>ddard 
and  the  pauper  had  no  settlement  in  the 
Ipswich  Union,  unless  under  the  provi- 
sions of  39  &  40  Vict.  c.  61,  by  reason  of 
the  former*s  residence  there  from  1869  to 
1873  ;  also  that  the  pauper  had  acquired 
no  settlement  in  the  Great  Yarmouth 
Union  other  than  a  birth  settlement, 
unless  under  the  provisions  of  the  above- 
mentioned  statute. 

It  was  contended  on  behalf  of  the 
respondents  that  the  pauper's  father  ac- 
quu*ed  a  settlement  in  the  Ipswich  Union 
by  three  years*  residence  under  section  34, 
and  that  the  pauper  took  a  derivative 
settlement. 

It  was  contended  on  behalf  of  the  appel- 

(1)  By  89  &  40  Vict.  c.  61.  a.  34,  "Where  any 
person  shall  have  resided  for  the  term  of  three 
years  in  any  parish,  in  such  manner  and  under  sach 
circumstances  in  each  of  such  years,  as  would  in 
accordance  with  the  statute  in  that  behalf  render 
him  inemovable,  he  shall  be  deemed  to  be  settled 
therein  until  he  shall  acquire  a  settlement  in  some 
other  parish  by  a  like  residence  or  otherwise." 

By  section  85,  "  No  person  shall  be  deemed  to 
have  derived  a  settlement  fi^)m  any  other  person, 
whether  by  parentage,  estate  or  otherwise,  except 
in  the  case  of  a  wife  from  her  husband,  and  in  the 
case  of  a  child  under  the  age  of  sixteen,  which 
child  shall  take  the  settlement  of  its  &ther  or  its 
widowed  mother,  as  the  case  may  be,  up  to  that 
age,  and  shaJl  retain  the  settlement  so  taken  until 
it  shall  acquire  another." 
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The  Queen  y.  Snardiant  qf  Ipnaieh  Union,  Q.B 
Unf'a  tb&t  the  pravisionB  of  the  Act  were 
not  retrospective,  and  that  even  if  they 
were,  no  settlement  was  conferred  on 
persons  who  were  not  at  the  time  of  the 
passing  of  the  Act  residing  or  have  not 
since  resided  in  the  parish  in  which  sach 
settlement  is  claimed. 

The  question  for  the  opinion  of  the 
Court  was,  whether,  on  the  above-stated 
facts,  the  lant  legal  settlement  of  the 
panper  was  the  parish  of  St.  Matthew, 
Ipswich. 

If  the  Gonrt  is  of  opinion  that  the 
answer  shoold  be  in  the  affirmative,  the 
order  of  removal  and  order  of  sessions 
were  to  stand ;  if  otherwise,  snch  orders 
were  to  be  qnashed. 

Metcal/B  and  Tempte  Oooke,  for  the  re- 
spondents. —  The  provisions  of  39  A  40 
Vict.  c.  61.  s.  34  are  retrospective.  The 
object  of  the  statnte  was  to  do  away  with 
difficnlties  that  had  previously  existed 
where  settlements  had  to  be  traced  back 
for  a  long  period  of  time.  All  that  is  now 
required  is  proof  of  a  three  years'  resi- 
dence some  time  or  other.  If  the  conten- 
tion on  the  other  side  be  correct,  then  a 
person  who  has  ceased  to  reside  in  a  place, 
say  the  day  previous  to  the  time  when 
the  statnte  came  into  operation,  is  not 
affected  by  its  provisions  ;  whereas  snch 
provisions  will  apply  to  all  cases  where 
the  residence  has  lasted  two  days  longer. 
Then  the  34th  section  being  retrospective, 
the  panper  gained  a  derivative  settlement 
from  her  father  by  virtue  of  section  35. 

Chaham  and  Poyeer,  for  the  appellants, 
were  not  called  npon  to  argne. 

GocKBURN,  C.J. — I  am  of  opinion  that 
this  order  must  be  qnashed.  I  cannot  for 
a  moment  doabt  that  the  34th  section 
was  intended  to  have  a  prospective  and 
not  aretrospective operation.  It  isargned 
that  the  Act  was  intended  to  apply  to  sny 
state  of  facts  existing  before  the  time 
when  it  came  into  operation,  and  so  to 
include  antecedent  events  however  long 
back ;  bat  the  language  of  the  section 
will  not,  in  my  opinion,  admit  of  any  snch 
interpretation.  The  words  used  are  not 
those  which  wonld  be  apt  and  fit  if  it  had 
been  iDt«nded  that  this  section  should 
have  a  retrospective  action,  sooh  as  con- 


tended for  by  the  respondents.  The 
Legislature  have  said  that  persons  who 
have  resided  for  a  fixed  period  in  a 
parish,  under  certsin  circumstances,  shall 
be  deemed  to  be  settled  therein  "antil  he 
shall  acquire  a  settlement  in  some  other 
parish  " — it  is  put  in  the  fiituro — not 
"unlet!  he  shall  have  acqnired."  The 
language  will  not  bend  itself  so  as  to  meet 
the  contention  of  the  respondents,  namely, 
that  it  was  intended  to  inclnde  cases 
where  a  status  of  irremovability  has  been 
acquired  years  and  years  ^o.  Before  a 
retrospective  operation  of  this  kind  is 
given  to  an  Act  of  Parliament,  we  ought 
to  be  satisfied  that  the  intention  of  the 
Legislature  has  been  clearly  expressed 
beyond  the  shEtdow  of  a  doubt.  I  confess 
I  fail  to  see  any  snch  intention  here.  I 
construe  this  section  to  mean  that  where 
a  person  is  irremovable  by  reason  of  a 
three  years'  residence  in  a  parish,  he  shall 
acquire  a  settlement  therein  by  reason  of 
his  having  become  irremovable ;  and  so 
construed  the  enactment  is  very  reason- 
able and  useful.  I  think,  therefore,  that 
this  order  is  bad,  and  should  be  quashed 
accordingly. 

Mellok,  J. — I  am  entirely  of  the  same 
opinion.  The  object  of  the  statnte  is 
plain,  and  is  expressed  in  language  abnn< 
dantly  snfficient.  The  operation  of  the 
34<th  section  is  clearly  bmited  to  fature 
cases,  and  notwithstanding  what  Mr. 
Metcalfe  has  said,  I  should  expect  to  find 
different  language  used  had  the  Legisla- 
ture intended  that  the  provisions  con- 
tained in  the  section  should  be  apphc&ble 
to  oases  where  the  irremovahilitj,  though 
at  one  time  acquired,  had  ceased  to  exist 
long  before  this  statute  came  into  opera- 
tion. 

JiidgmetU  for  ihe  appdlantt. 


ioliciU)rs— E.  Bromley,  a^nt  for  W.  B.  Rom, 
Iptivich,  for  Rppptlanta  ;  Torr  &,  Co.,  af^Db>  for 
F.  I>>idI>;  Palmer,  Great  Yarmouth,  for  re- 
spondents. 


SoTB.  —  Two  other  caam  (The  Queen  v,  TAe 
Gwirdiang  .>f  Ihe  B«.Ttan  Union  and  TA-  Qu/'^n  v. 
Th'  Gtiardianf  of  the  Astnn  Union),  iu  which  pre- 
dwly  the  same  point  urose,  were  srgusd  and  dis- 
posed of  at  the  same  timu. 
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[IN  THE  QUEENS  BENCH  DIVISION.] 

/  THB  QUEEN  ON  THB  PROSECUTION 

OF  THE  GHUBCHWABDEN8  AND 

1877.  OYEBSEEBS  OF  THE  PARISH  OF 

April  21.  ]      tiiYEBPOOL    (respondents)   v, 

THE  CLIFTON    UNION   (appeU 

lants). 

Foot — Settlement — Execution  of  Order  of 
Bemoval — Pcbuper  not  Remwed  to,  hut  Be^ 
lief  paid  by.  Parish  adjudged — Pa/ymetit  of 
Relief  unthou  t  Bemoval. 

An  order  for  the  removal  of  a  pa/uper  in 
1810  teas  produced  on  the  hearing  of  an 
appeal  in  which  it  was  desired  to  prove  the 
pa»per*s  last  settlement.  And  it  was 
proved  that  after  the  date  of  the  order  the 
pauper^  who  was  a  cripple,  wa3  living  in 
the  parish  from  which  he  was  so  ordered  to 
he  removed,  and  that  whUe  there  and  down 
,  to  his  death  in  1844  he  regularly  received 
reUeffrofn  the  parish  to  which  he  had  heen 
ordered  to  he  removed;  but  there  was  no 
nndenee  of  his  ever  having  heen  in  fact 
hodHy  removed.  There  was  no  record  of 
any  appeal  against  the  order : — Held,  that 
the  payment  of  relief  hy  the  parish  ad^ 
judged  liable  to  maintain  under  the  order 
toas  a  sufficient  execution  of  the  order,  with- 
out any  evidence  of  there  JMving  heen  an 
actual  removal,  and  although  the  pauper 
continued  to  reside  in  the  parish  from  which 
he  had  heen  ordered  to  he  removed. 

Rale  to  quash  an  order  of  Qnarter  Ses- 
monB  confirming  an  order  of  justices  for 
the  remoTal  of  John  Davis  from  the 
parish  of  Liyerpool  to  the  Union  of  Clif- 
foa  as  the  place  of  his  last  legal  settle- 
meDt,  subject  to  the  opinion  of  the  Court 
on  the  following  Case  stated  hj  the 
learned  Becorder  of  Liverpool : — 

1.  The  pauper,  John  Davis,  was  born 
on  or  about  the  17th  day  of  November, 
1842,  in  the  parish  of  St.  Philip  and  St. 
Jacob,  which  now  forms  part  of  the  ap- 
pellants* union.  His  parents  were  John 
and  Martha  Davis,  of  whom  John  Davis 
ia  still  living.  Richard  Davis  and  Eliza- 
beth Davis  (the  parents  of  John  Davis 
the  father)  died  respectively  in  the  years 
1844  and  1838. 

2.  Neither  the  pauper,  John  Davis,  nor 
his  parents  did  any  act  whereby  either  he 
or  they  acquired  a  settlement  in  his  or 
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their  own  right.  The  respondents  in 
support  of  the  said  order  of  removal  relied 
(amongst  other  things)  upon  the  settle- 
ment of  the  pauper  by  birth  in  the  said 
parish  of  St.  Philip  and  St.  Jacob. 

8.  The  appellants,  with  a  view  of  dig* 
placing  the  said  settlement  by  birth, 
alleged  in  their  grounds  of  appeal  (inter 
cdia) — (1)  That  the  pauper's  grand&ther, 
Richard  Davis,  acquired  a  settlement  by 
apprenticeship  in  the  parish  of  Bedmin- 
ster,  in  the  Bedminster  Poor  Law  Union. 
(2)  That  an  order  for  removal  of  the  said 
Richard  Davis  was  made  by  two  justices 
for  the  county  of  Gloucester  on  the  22nd 
of  February,  1810,  adjudging  that  the 
last  place  of  settlement  of  the  said  Richard 
Davis  and  his  wife  and  two  children  was 
then  in  the  parish  of  Bedminster  afore- 
said, and  directing  their  removal  from 
the  parish  of  St.  Philip  and  Jacob  to  the 
parish  of  Bedminster,  and  that  the  order 
was  duly  executed,  and  that. there  was 
no  appeal  against  the  said  order.  (3) 
That  the  said  Richard  Davis,  after  such 
removal  from  the  said  parish  of  St.  Philip 
and  Jacob  to  the  parish  of  Bedminster, 
returned  to  and  resided  in  the  parish  of 
St.  Philip  and  Jacob  with  his  said  wife 
and  children,  and  whilst  so  residing  there 
received  relief  from  the  parish  of  Bed- 
minster. 

4.  There  was  no  actual  evidence  of  the 
said  settlement  by  apprenticeship,  except 
by  the  production  of  the  order  next  men- 
tioned, from  which  it  was  argued  that 
some  ground  of  settlement  ought  to  be 
inferred. 

5.  The  appellants,  in  support  of  these 
contentions,  produced  an  order  dated  the 
22nd  of  February,  1810,  which  was  made 
by  two  justices  of  the  peace  (therein 
named)  for  the  county  of  Gloucester, 
directed  to  the  church  or  chapelwardens 
and  overseers  of  the  poor  of  the  «aid 
parish  of  St.  Philip  and  Jacob,  and  to 
the  church  or  chapelwardens  and  over- 
seers of  the  poor  of  the  said  parish  of 
Bedminster,  whereby  the  said  justices 
adjudged  that  the  place  of  the  last  legal 
settlement  of  the  said  Richard  Davis,  the 
grandfather  of  the  pauper  aforesaid,  and 
his  said  wife  Elizabeth  and  their  two 
children  Sarah  and  John  (the  said  father 
of  the  said  pauper  and  then  aged  about 
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lie  Qunn  r.  ClifloH  Vwim,  (i.B. 
eleven  monthH),  was  then  in  the  said 
parish  of  BedminBt«r,  and  ordered  that 
the  said  chnrch  or  chapel  wardens,  and 
overseera  of  the  poor  of  the  said  parish 
of  St.  Philip  and  Jacob,  or  some  or  one 
of  them,  ahoald  forthwith  remove  and 
convey  the  said  Richard  Davis,  Elizabeth 
Davis  and  the  stud  two  children  into  the 
said  parish  of  Bedminster,  and  there  de- 
liver them  over  to  the  church  or  chapel- 
wardens  and  overseers  of  the  poor  there,  or 
to  aome  or  one  of  them  (tt^^her  with  the 
said  order  or  dnplicate,  or  true  copy  there- 
of), who  was  and  were  thereby  to  receive 
and  provide  for  them  as  the  law  directed. 

6.  The  said  removal  order,  which  was 
prodnced  from  the  proper  cnntody,  pur- 
ported to  be  indorsed  by  one  Samuel 
Hopkins.  It  was  proved  that  at  the  date 
of  the  i»id  order  one  of  the  constables  of 
tlie  parish  of  St,  Philip  and  Jacob  was 
named  Samuel  Hopkins,  and  that  such 
couBtable  was  dead.  It  was  proved  that 
Samuel  Hopkins  the  constable  oonld  not 
write,  and  no  evidence  was  offered  that 
the  said  indoreement  was  made  by  him  or 
by  his  authority,  except  that  it  was  shewn 
that  other  orders  of  removal  from  the 
said  parish  of  St.  Philip  and  Jacob,  and 
still  in  their  possession,  purported  to  be 
indorsed  by  tJie  same  man  in  the  same 
way.     The  indorsement  was  as  follows — 

"The  within-named  pauper  was  de- 
livered on  the  23rd  day  of  Febuary, 
1810,  by 

"  Samuel  Hopkina" 

The  admissibility  of  this  indorsement 
was  objected  to. 

7.  Toe  proper  books  for  the  entries  of 
appeals  in  the  custody  of  the  clerk  of  the 
peaiie  for  the  county  of  Oloucester  had 
been  examined  for  the  years  1810,  1811 
and  1812,  and  no  entry  therein  appeared 
of  any  appeal  against  the  said  onler  of 
removal. 

R.  Henry  Hodson,  the  removal  ofGcer 
for  the  Bedminster  Union,  produced  the 
relieving  officer's  relief  lists  and  the  ap- 
plication book  from  1836  to  1844  inclu- 
sive. By  entries  therein  it  appeared  that 
the  said  Richard  Davis  and  Elisabeth  his 
wife  and  their  said  two  children  then  re- 
siding in  the  said  parish  of  St.  Philip  and 
Jacob  were  in  receipt  of  relief,  both  of 
money  and  food,  from  the  said  parish  of 


Bedminster  from  the  beginning  of  1836  to 
the  end  of  the  March  quaiter  1838,  when 
the  wife's  name  was  stmck  ont,  and 
"  dead  "  written  opposite  to  it,  that  from 
1838  to  1844,  when  he  alno  died,  the  said 
Richard  Davis,  with  his  said  two  children 
still  living  in  the  parish  of  St.  Phihp  and 
Jacob,  received  similar  though  somewhst 
reduced  relief  from  the  parish  of  Bedmin- 
ster aforesaid.  At  the  supposed  date  of 
his  death  in  1844  there  appeared  an  eniiy 
of  thefactandofthediscontinuanceof  the 
relief  accordingly.  All  these  entries  were 
in  the  handwriting  of  Benjamin  John 
Booroe,  since  dead,  who  was  then  relieving 
officer  of  the  said  parish  of  Bedminster. 
The  same  witness  s^ted  that  he  could  find 
no  relief  lists  or  application  books  of  the 
said  parish  of  Bedminster  prior  to  1830. 

9.  John  Davis,  the  father  of  the  pauper, 
was  called  aH  a  witness,  and  atat«d  that 
from  the  earliest  date  he  could  remember 
his  parents,  the  said  Richard  and  Eliu- 
beth  Davis,  were  living  in  the  parish  of 
St.  Philip  and  Jacob,  and  he  remembered 
during  such  residence  his  parents  receiv- 
ing relief  in  food  and  money  from  the 
parish  of  Bedminster,  and  that  his  father 
was  a  cripple  whom  there  would  have 
been  some  difficulty  in  actually  removing. 
He  never  remembered  his  father  or  family 
residing  elsewhere  than  in  the  parish  of 
St.  Philip  and  Jacob, 

10.  I  find  as  a  fact  that  the  order  of 
removal  of  the  pauper's  graudlathw  was 
obtained  from  two  justices  in  the  usual 
way,  and  that  after  that  order,  at  all 
events  between  the  years  1836  and  1844, 
the  paupei-'s  grandfather  received  relief 
from  the  parish  of  Bedminster,  who  paid 
at  all  events  during  those  yeare  to  the 
pauper's  grandfather,  while  residing  in  the 
parish  of  St.  Philip  and  Jacob,  snch  an 
amount  as  he  would  have  been  entitled  to 
if  he  had  been  really  settled  in  and  re- 
moved tj)  the  parish  of  Bedminster. 

I  further  find  as  a  tact,  if  I  am  entitled 
to  do  so,  on  the  above  evidence,  that  the 
said  pauper's  grandbther  never  was  ac- 
tually removed  under  the  said  order,  and 
that  the  said  order  never  was  executed, 
excepting  so  far  as  acquiescence  by  the 
payment  and  relief  aforesaid  is  an  execu- 
tion of  the  said  order.  If  I  am  entitled  to 
do  so  on  tlio  evidence  aforesaid,  I  find  that 
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the  pariah  of  Bcdminster,  from  the  time 
of  niAkmg  the  said  order,  consented  to 
pay  and  have  paid  to  the  pauper's  grand- 
father such  reUef  as  aforesaid  without  any 
actoal  removal. 

I  held  that  the  parish  of  Liverpool, 
not  heing  a  party  to  the  said  order,  were 
not  hound  by  it,  unless  it  was  executed 
by  actual  removal.  I  therefore  oonfirmed 
the  said  order  of  removal  from  Liverpool 
to  St.  Philip  and  Jacob '  without  costs, 
subject  to  the  opinion  of  the  High  Court 
of  Justice  on  this  case. 

If  the  Court  shall  be  of  opinion  that, 
upon  the  &ct8  above  stated,  I  was  justi- 
fied in  BO  acting,  then  the  order  of  removal 
from  Liverpool  to  St.  Philip  and  Jacob, 
and  the  order  of  sessions  are  to  be  con- 
finned. 

If  the  Court  is  of  the  contrary  opinion, 
then  the  said  orders  are  to  be  quashed  or 
otherwise  dealt  with  as  the  Court  shall 
think  fit. 

Ednoard  Clarke,  for  the  relators. — First, 
was  the  indorsement  on  the  removal  order 
admissible  as  evidence  of  the  removal  of 
the  pauper  under  the  order,  it  being 
shewn  that  Hopkins  could  not  write,  and 
there  being  no  evidence  that  it  was  made 
by  his  authority.  The  Recorder  has  found 
the  evidence  was  insufficient,  and  there- 
fore, admitting  that  there  was  evidence, 
yet  it  was  of  such  a  nature  that  the 
Court  would  not  interfere  with  the  judg- 
ment the  Recorder  has  formed  upon  it. 
Next,  the  facts  in  evidence  shew  that 
the  pauper  was  not  removed  in  per- 
son, and  it  is  contended  that  the  order 
not  being  executed  by  the  removal  of  the 
pauper  cannot  be  binding  on  Liverpool, 
the  now  removing  parish. 

[Lush,  J. — What  difEerenee  can  it 
nu^e  to  the  respondent  parish  whether 
the  pauper  was  actually  removed  or  not  ?] 

In  all  the  cases  where  a  removal  to 
another  union  is  set  up,  there  has  been  as 
a  matter  of  fact  an  actual  removal. 

[Lush,  J. — The  parish  adjudged  liable 
did  maintain  the  pauper  from  the  date  of 
the  order,  and  how  then  can  it  signify 
that  he  was  not  bodily  removed  ?] 

The  residence  being  continuous,  there 
was  nothing  to  shew  that  the  grandfather 
was  not  settled  in  the  ajipellunts'  union. 
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/.  F.  Olerkf  contra,  was  not  called 
upon  to  argue. 

Lush,  J.—  I  hold  that  here  there  was 
an  execution  of  the  order  of  removal,  as 
there  was  no  appeal  against  the  order,  and 
the  parish  of  Bedminster  paid  relief  after 
the  date  of  it. 

Order  quashed. 


Solicitoro— S.  C.  H.  Sadler,  agent  for  Bellringer  & 
Cunliffe,  Liverpool,  for  relators;  Gregory  & 
Bowcliffes,  agents  for  Benson,  Bristol,  for  defen- 
dants. 


[IN  THE  EXCHEQUER  DIVISION.] 

1877.   1  MUBPHT  (appelUmt)  v.  manniko 
Jan.  19.  J  (respondent), 

OrueUy  to  Animals — Dvhhing  or  Outting 
Oock*s  Oombs, 

To  cut  a  cock^s  comb  for  the  purpose  of 
exhibiting  him  as  a  game  cock  is  to  ^*  cruelly 
UltrecU  and  torture  "  him  wUhin  12  ^  13 
VicL  c,  92.  s.  2. 

This  was  a  Case  stated  under  20  &  21 
Vict.  c.  43. 

At  a  petty  sessions  at  Sittingbournc, 
in  Kent,  on  the  17th  of  January,  1876, 
two  informations  were  preferred  by  the 
appellant  Murphy,  inspector  to  the 
Rochester  and  Chatham  Branch  of  the 
Boyal  Society  for  the  Prevention  of 
Cruelty  to  Animals.  First,  against  Man- 
ning, veterinary  surgeon,  for  having,  on 
the  20th  of  November,  1875,  at  Bainham, 
unlawfully  and  cruelly  illtreated  three 
cocks ;  and,  second,  against  Saver,  the 
owner  of  the  cocks,  for  unlawfully 
causing  them  to  be  so  illtreated,  contrary 
to  12  &  13  Vict.  c.  92.  s.  2. 

The  appellant  stated  that  on  the  27th 
of  November  he  went  to  Sayer's  house, 
and  saw  three  bantam  cocks.  Theii 
combs  had  been  cut  off  as  *  closely  asi : 
could  be  done,  and  there  were  uidiealed 
scabs,  the  effect  of  a  wound,  on  their 
heads.  Sayer  said  he  had  been  told  at 
the  Crystal  Palace  that  unless  the  combs 
were  off  he  could  obtain  no  prizes,  which 
was  the  only  reason  for  having  it  done. 
The  next  day  the  appellant  saw  Mai^* 
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ning,  and  aaked  him  as  to  the  cutting  of 
the  combs,  and  he  said  he  did  it  at  Sajer's 
reqnest  for  the  purpose  of  exhibition. 
The  appellant  asked  Manning  if  he  did 
not  consider  it  caused  pain.  Manning 
replied  that  there  was  a  measure  of  pain, 
but  he  did  not  think  it  yeiy  gpreat,  it  was 
soon  over ;  the  birds  winced  their  heads 
during  the  cutting,  and  bobbed  them 
two  or  three  times  when  cut.  He  men- 
tioned that  he  had  been  in  the  habit  of 
doing  it  more  or  less  for  forty  years 
past.  On  cross-examination,  appellant 
said  he  could  not  say  whether  the  birds 
were  cocks  or  cockerells ;  he  took  them 
to  be  full  grown  birds. 

The  poUce- constable  stated  that  they 
looked  as  though  they  had  been  just 
recently  cut.  They  were  full-grown 
birds,  duck-winged. 

James  Broad,  a  member  of  the  council 
of  the  Royal  College  of  Veterinary 
Surgeons,  stated  that  in  his  opinion  great 
pain  was  caused  to  cocks  in  cutting  their 
combs.  The  removal  did  not  prevent 
the  cock  from  suffering  disease ;  the  only 
object  was  for  fighting  purposes ;  he  knew 
of  no  other  cause  for  cutting  them.  On 
cross-examination,  he  admitted  that  he 
had  never  done  it  himself  nor  seen  it 
done ;  that  it  might  be  done  in  a  minute. 
There  was  no  portion  of  the  comb  with- 
out a  nerve  which  communicated  with 
the  spinal  cord  ;  it  was  a  tissue  of  blood- 
vessels. 

W.  H.  Jones,  a  member  of  the  Golleee 
of  Veterinary  Surgeons,  stated  that  m 
his  opinion  the  cutting  would  cause  pain. 
There  were  nerves  separated  in  the  cut- 
ting off  the  comb.  The  fact  of  their 
wincing  shewed  this.  Od  cross-examina- 
tion he  admitted  that  he  had  never  cut  a 
comb  or  seen  it  done,  and  that  blood  was 
no  proof  of  pain.  He.  had  studied  the 
habits  of  fowls. 

Frederick  Crook,  one  of  the  judges  of 
the  Crystal  Palace  poultry  show,  stated 
that  it  was  detrimental  to  a  cock  to  cut 
its  comb.  It  depended  upon  the  class  in 
which  a  bird  was  entered,  whether  or  no 
it  would  disqualify  the  bird.  There 
were  exhibition  classes  in  which  it 
was  the  practice  to  "  dub  "  birds,  and 
there  were  ako  classes  in  which  it  was 
^e  practice  not  to  have  them  '^  dubbed.'' 


Harrison  Weir,  an  animal  painter  and 
artist,  said  he  had  spent  a  good  deal  of 
time  in  studying  the  habits  of  birds  and 
animals,  and,  in  his  opinion,  *'  dubbing  " 
spoiled  the  look  of  the  bird,  and  must  be 
very  painfuL  He  would  not  interfere 
with  nature. 

For  the  respondents  it  was  contended 
that  the  combs  were  cut  for  the  purpose 
of  the  birds  being  exhibited,  and  thiU;  it 
was  clear,  from  the  evidence  of  Mr. 
Crook,  that  the  practice  was  for  game 
cocks  to  be  dubbed  ;  that  so  far  from  the 
operation  of  dubbing  being  cruel,  it  was 
for  the  real  benefit  of  the  birds  them- 
selves, inasmuch  as  in  case  they  quarrelled 
or  fought  in  the  fowl  pen  or  yard  they 
could  not  pull  one  another  by  the  comb, 
in  which  way  they  often  injured  them- 
selves ;  and  that  such  an  act  did  not  come 
within  the  statute. 

G^eorge  Barker,  who  was  a  veterinary 
inspector  to  the  corporation  of  Grravesend, 
and    had    sixteen  years'   experience   in 
veterinary  matters,  said,  that  cutting  the 
comb  of  a  game  cock  would  decidedly 
not  create  much  pain.     He  called  a  comb 
a   fleshy  excrescence,  and    said    it  had 
never    been    proved    that    it    contained 
nerves   communicating  with   the  braiD. 
He  considered  it  an  advantage  to  game 
birds  to  have  their  combe  cut,  as  it  pre- 
vented their  fighting  with  one  another. 
He  said  it  was  an  ordinary  practice  to  do 
it  in  farmyards  in  Lincolnshire,  where  he 
had  cut  hundreds ;  it  took  a  quarter  of  a 
minute,  and  the  bird  would  eat  directly, 
and  did  not  appear  to  suffer.     The  comb, 
in  his  opinion,  did  not  contain  a  nerve- 
vein,  there  were  blood-vessels.     In  frosty 
weather  the  comb  gets  frost-bitten.     He 
did  not  consider  it  cruelty. 

The  justices  being  of  opinion  that  the 
offences  charged  were  not  of  the  class 
contemplated  by  the  statute,  dismissed 
the  informations. 

The  question  for  the  Court  is,  whether 
their  decision  was  right. 

Waddy  {Morton  Smith  with  him),  for 
the  appellant. — The  words  of  12  &  13 
Vict.  c.  92.  s.  2,  under  which  we  are  pro- 
ceeding, are  these  :  "If  any  person  shall, 
from  and  after  the  passing  of  this  Act, 
cruelly  beat,  ill-treat,  over-drive,  abuse  or 
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toitare,  or  cause  or  procure  to  be  cruelly 
beaten,  iU-treated,  over-driven,  abnsed  or 
tortured,  any  animal,  every  such  offender 
flballyfor  every  sacb  offence,  forfeit  and  pay 
a  pCTalty  not  exceeding  52."  This  is  based 
on  section  2  of  the  former  Act  5  &  6  Will. 
4.  c.  59  ;  there  the  word  ''  wantonly  "  is 
employed,  but  it  is  purposely  omitted  in 
the  present  statute.  Where  the  end  justi- 
fies the  means  cruelty  may  be  allowable 
as  in  the  case  of  the  castration  of 
horses  —  Bridge  v.  Fa/rsonB  (1),  but 
here  no  useful  purpose  is  served.  The 
cocks  are  dubbed  to  satisfy  a  mere 
arbitrarr  law  of  an  exhibition;  it  might 
as  well  be  said  that  it  would  be  lawful  to 
put  ont  a  dog's  eyes  in  order  to  get  a 
prise  at  an  exhibition  of  blind  does.  Be- 
sides the  cocks  are  to  be  exhu>ited  as 
fighting  cocks,  and  cock  fighting  is  in 
itself  illegal. 

BiVon,  contra. — The  question  in  the 
case  ifl  one  of  fact,  and  not,  therefore,  the 
subject  of  appeal.  Then,  was  the  act  one  of 
cruelly  ?  The  magistrates  say  that  it  was 
in  fiKst  not.  But  even  if  the  question  be 
one  of  law  the  decision  was  correct.  The 
operation  is  one,  as  the  evidence  shews, 
fineqnently  performed,  it  is  done  to  pre- 
vent the  cocks  from  tearing  each  other's 
combs  in  the  ftumyards ;  a  less  evil  is 
done  to  guard  against  a  greater.  A  like 
thing  is  done  with  foxhounds  to  keep 
them  from  tearing  their  ears  while  run- 
ning through  hedges.  It  must  be  shewn 
that  the  act  was  purposeless,  to  support 
a  conviction. 

Waddy^  in  reply. — It  is  admitted  that 
the  act  was  done  for  the  purpose  of  getting 
money  only,  and  not  to  benefit  the  birds. 

Kellt,  C.B. — I  do  not  hesitate  to  say 
that  I  am  most  clearly  of  opinion  that 
the  decision  of  the  magistrates  was  wholly 
incorrect^  and  that  the  respondents  ought 
to  have  been  convicted.  The  first  ques- 
tion is — Is  it  cruel  to  cut  the  combs  of 
these  cocks?  Now  I  admit  there  are 
some  acts  which  are  cruel  in  the  extreme, 
and  no  legislation  can  make  them  otherwise, 
yet  ihey  are  perfectly  lawful  and  not  with- 
in the  Act,  because  they  are  done  for  some 
lawful  purpose — as,  for  instance,  the  cut- 

(I)  3  B.  &S.382;  s.  c.  32Law  J.Rep.  M.C.96. 
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ting  of  horses.  The  purpose  and  object 
may  be  such  as  to  legalise  acts  which 
would  otherwise  be  within  the  statute. 
So  as  to  the  much  milder  operations  upon 
sheep  and  dogs,  and  many  other  cases 
which  might  be  put. 

But  I  do  not  enter  into  those  questions 
now.  It  is  enough  to  deal  'with  cases 
when  they  arise.  The  present  case,  with 
which  alone  I  deal,  is  one  which  causes 
not  only  pain,  but  torture.  No  one  can 
doubt  that  to  do  it  is  to  "  crueUy  abuse, 
torture  and  illtreat  the  animal."  One 
witness  treats  it  as  a  light  matter.  I  dis- 
regard  his  evidence  altogether.  I  entirely 
beueve  the  evidence  of  the  member  of  the 
Royal  College  of  Veterinary  Surgeons, 
who  said  it  gave  great  pain.  In  cross- 
examination  he  asserted,  and,  I  should 
say,  was  proud  to  assert,  that  he  had 
never  himself  done  it.  The  excision  of 
the  nerves  from  the  animal's  head  must 
cause  harrowing  pain.  We  cannot  define 
the  measure,  but  it  must  be  very  severe. 
There  is  the  obvious  and  visible  effect, of 
the  operation  on  the  bird.  He  winces, 
and  throws  his  head  up  and  down.  The 
fact  that  it  is  quickly  aone  does  not  make 
any  difference.  Let  anyone  tiy  to  hold 
his  hand  over  a  flame  for  two  seconds,  and 
I  think  he  would  say  that  half  a  minute, 
not  to  say  a  minute,  was  a  long  time  for  an 
operation  of  this  kind.  Then  the  second 
question  is — ^Is  there  any  purpose  or 
reason  which  can  legalise  or  justify  an  act 
of  such  extreme  baniarity  ?  To  my  mind 
the  object,  as  shewn  by  the  whole  of  the 
evidence,  is  that  the  animal  may  be  used 
for  cock-fighting.  This,  which  was  once 
legal,  is  now  illegeJ.  Taking  off  the  combs 
makes  them  more  fit  for  fighting.  It  is 
cruelty,  and  an  abuse  and  ill-treatment, 
the  three  words  in  the  Act.  As  it  does 
not  better  fit  the  animal  for  the  use  of 
man,  or  for  any  other  lawful  or  proper 
purpose,  it  is  wholly  unjustifiable,  and  is 
a  criminal  act  which  comes  within  the 
statute. 

Gleasbt,  B. — The  magistrates  have,  as 
I  understand,  found  the  facts  and  referred 
to  us  as  a  matter  of  law  whether  the  case 
is  within  the  statufce.  K,  instead  of  stating 
the  case  in  that  way,  they  had  found  as 
their  conclusion  of  fact  that  pain  was  not 
inflicted  under  such  circumstances,  or  to 
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anch  an  extent  u  to  amonot  to  cmelty, 
there  would  have  been  no  case  for  us  to 
cousider.  But  thejr  have  not  so  stated 
the  case  ;  iherefore  I  think  they  have  not 
drawn  that  oonclnsJou.  They  thought, 
however,  that  the  paroose  for  which  the 
act  was  done,  was  such  that  it  was  one  of 
a  class  of  cases  not  within  the  statute, 
and  upon  this  thej  aslc  oar  opinion.  I 
do  not  agree  in  that  oonclasion. 

Undonbtedly  every  treatmentof  an  ani- 
mal which  ii^cts  pain,  even  the  great 
pain  of  matilation,  and  which  is  cmel  in 
the  ordinary  sense  of  the  word,  ia  not 
necessarily  within  the  Act.  Many  cases 
were  put  in  the  course  of  the  argument  in 
which  it  is  cJearlv  not  so.  Whenever  the 
purpose  for  whicn  the  act  is  done  is  to 
make  the  animal  more  serviceable  for  the 
nse  of  man,  the  statute  ought  not  to  be 
held  to  apply.  As  was  said  by  Wightman, 
J.,  in  Bridge  v.  Partonn  (1),  "  the  cruelty 
intended  by  the  statute  is  the  unnecessary 
abuse  of  the  animal."  Neither  cock- 
fighting  nor  the  chance  of  prizes  at  a 
show,  nor  a  prize  at  an  exhibition,  is  such 
a  purpose  as  prevents  the  word  "  cruel  " 
as  used  in  the  Act  from  applying. 


Gtue 


miiled  to  the  mai/ulratet. 


1877.  'llHE     gUEBH    V.     CUHBER- 

April  21,  25.   /      lege  and  othebb. 

Poor  Law — Making  Valuaivm  Ligt — 
Dutiet  of  Vestry  Clerk— Eemuneratiim  to 
Veilry  Clerk  fur  jireparhig  Valuatimi  List 
—VeduaOon  {Metropolis)  Act,  1869  (32  ^ 
33  Viet.  e.  67) — Union  ^sseitnieiit  Com. 
mitUe  AmendmeHt  Act,  18tJ4  (27  &■  28 
Vitt.  c.  39),  «.  7  —  Vestrii  Clerks  Act 
(13  ^  U  Vict.  e.&7),  I.  7. 

The  duties  of  a  vettry  clerk  under  section 
7  offhf  Vestry  Clerks  Act  (13  ^  14  Vict. 
c.  57)  do  not  include  that  of  jirepariiig  a 
vaiuation  list  under  the  Valuation  (Metro- 
polis) Act,  18(;9  (32  ^  as  Vicf.  c.  67) ; 
bnt  the  overseers  nuiy  employ  the  veslry 
clerk  to  prepare  such  list,  and  if  they  do  so, 


may  charge  his  reasonahU  remuneration 
ikerefitr,  not  limiting  it  to  hit  actual  dis- 
bursements, upon  the  poor  rale  under  the 
Union  AMseaiment  Committee  Ainendmetd 
Act,  1864  (27  4-  28  Vict.  c.  39),  s.  7. 

This  was  ft  rule  to  quash  the  disallow- 
ance by  the  poor  law  auditor  of  the 
metropolitan  district  of  the  sum  of  1001. 
paid  to  the  veetry  clerk  of  the  parish  of 
St.  Paul,  Covent  Garden,  in  accordance 
with  the  resolntion  of  the  vestry,  for  his 
services  in  preparing  the  valuation  list, 
and  the  snn^rge  of  the  said  earn  upon 
the  defendants. 

It  appeared  that  at  u  meeting  of  the 
vestry  duly  held  on  April  lb,  1875, 
it  was  resolved,  "  That  the  chnrch- 
wardens  and  overseers  be  appointed  a 
committee  for  the  purpose  of  preparing 
the  Yalnation  List,  1875,  assisted  by  the 
veetry  clerk,  and  that  they  be  aathorised 
to  employ  such  sasistance  ae  they  may 
deem  neoessary  for  that  parpose."  The 
vestry  derk  thereupon  received  definite 
instructions  from  the  vcstiy  to  prepare 
the  valuation  list  on  behalf  of  the  said 
committee,  and  to  do  all  such  things  as 
might  be  necessary,  and  to  employ  such 
assistance  as  he  might  think  needful  in 
the  matter  for  saving  the  comniittee 
labour  and  time  in  connection  therewith, 
and  to  bring  forward  the  subject  of  his 
remuneration  therefor  at  a  future  time 
when  the  veetry  would  be  in  a  position 
to  judge  of  the  amount  and  value  of  Hm 
laMur  performed  by  him  in  the  matter. 
The  vesti7  clerk  accordingly  prepared 
the  valuation  list  and  lodged  the  same  for 
revision  by  the  assesament  committee  of 
the  Strand  Union,  in  accordance  with  the 
statute.  Afterwards  at  a  vealry  meeting 
held  on  February  7,  1876,  the  following 
express  resolution  was  earned  ; — 

"  That  this  vestry  (being  the  body  of 
persons  performing  tiie  duties  of  over- 
seers BO  far  as  regards  the  assessment, 
making  and  collecting  of  rates  for  the 
relief  of  the  poor  of  this  parish),  hereby 
acknowledging  that  the  expenses  inonrred 
and  labour  b^towed  by  the  clerk  to  this 
vestry  of,  and  occasioned  by,  and  inddent 
to,  and  incurred  in  making  the  Valuation 
List,  1875,  for  this  parish,  were  incurred, 
undertaken  and  bestowed  witli  the  con- 
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T%9  Queen  y.  Oumberlege. 

Bent^  by  the  direction,  and  under  the 
aathority  of  this  veetry,  by  virtue  of  its 
express  resolution  for  such  purpose  so 
intended,  come  to  at  a  restry  meeting 
held  on  the  16th  day  of  April  last,  after 
doe  notice  given,  hereby  expressly  resolves 
that  the  sum  of  1002.  be  paid  to  Mr. 
John  C.  Button,  the  clerk  to  this  vestry, 
as  special  remuneration  to  him  in  respect 
of  such  his  expenses  and  labours,  and 
this  vestry  authorises  such  sum  to  be 
charged  upon  the  poor  rate  of  this 
parish." 

The  sum  was  accordingly  paid  to  the 
vestry  clerk,  and  appeared  m  the  account 
of  the  vestry  of  the  parish  for  the  half 
year  ending  March  25, 1876,  as  a  pay- 
ment ;  bnt  was  disallowed  by  the  auditor 
and  surcharged  npon  the  defendants  who 
bad  signed  the  cheqae  for  the  same. 

On  return  to  the  writ  of  certiorari, 
bringing  up  the  item  of  disallowance,  the 
auditor  stated  the  following  as  his  reasons 
for  the  disallowance :  — **  Because  the 
said  sum  is  charged  in  respect  of  work 
and  labour  performed  by  the  vestry  clerk 
of  the  said  parish,  which  come  within 
the  official  duties  imposed  upon  vestry 
clerks  by  the  statutes  in  that  behalf 
made  and  provided,  and  because  the 
vestry  clerk  of  the  said  parish  was  bound, 
as  part  of  his  official  duties,  to  have  per- 
fbnned  the  duties  in  respect  of  which  the 
said  sum  was  charged  without  any  fee  or 
recompense  beyond  the  annaal  salary  of 
1502.,  which  he  enjoys  and  receives  as 
such  veatry  clerk,  and  because  the  said 
vestry,  churchwardens  and  overseers  were 
not  authorised  in  law  to  make  such  pay- 
ment and  charge  the  amount  thereof 
Qpon  the  poor  rate  of  the  said  parish; 
and  further,  I  state  that  the  sam  of  1001, 
was  an  excessive  charge  for  the  work 
and  labour  done,  and  that  the  payment 
of  that  sum  was  an  unnecessary  and  im- 
proper expenditure  of  the  poor  rates  of 
the  said  parish,  and  because  no  state- 
ment of  particulars  with  vouchers  of 
payments  was  produced  to  nie  with  re- 
gard to  the  payment  of  any  part  of  such 
sum  of  100/.  by  the  said  vestry  clerk  to 
any  other  person  or  persons." 

A.  Glen  {McTniyre  with  him)  showed 
cause. — ^The  vestry  had  no  right  herf»  to 
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have  given  extra  remuneration  to  the 
vestry  clerk ;  nor  would  their  resolution 
of  April  16  authorise  the  auditor  in 
charging  this  upon  the  rates  even  if  they 
had  power  to  resolve  that  it  should  be 
charged.  For  that  resolution  says  that 
the  committee  shall  be  *'  assisted  by  the 
vestry  clerk."  He  was,  therefore,  bound 
to  assist  in  his  capacity  of  clerk.  His 
salary  is  subject  to  the  Local  Government 
Board,  and  if  insufficient,  may  be  in- 
creased on  application  to  that  depart- 
ment ;  the  proceeding  of  the  vestry  here 
has  nearly  doubled  the  salary  for  this 
year  without  the  sanction  of  the  Local 
Government  Board.  The  payment,  as- 
suming it  to  have  been  fully  authorised 
by  the  vestiy,  is  illegal.  It  is  said  to  be 
for  expenses  incurred  in  making  out  the 
valuation  list,  but  it  really  consists  of 
charges  for  work  and  labour  done  by  the 
clerk  himself.  If  this  is  a  gratuity  for 
extra  work,  then  it  cannot  be  charged 
upon  the  rates — Ex  'parte  Mellish  (1). 
The  King  v.  Otvyer  (2)  and  The  King 
V.  Olyde  (3),  shew  that  overseers  cannot 
charge  for  making  rates  nor  for  assist- 
ance, .  though  authorised  by  the  vestry. 
The  contention  must,  therefore,  be  that 
this  payment  is  for  expenses  incurred  in 
making  out  the  vaJuation  list,  and  that 
they  do  not  come  within  the  vestry 
clerks  duties.  Those  duties  are  enu- 
merated in  the  Vestry  Clerks  Act  (13  db 
14  Vict.  c.  57)  (4).     They  include  as- 

(1)  8  Law  Times,  N.S.  47. 

(2)  2  Ad.  &  £.  216 ;  s.  c.  4  Law  J.  Rep.  M.C.  39. 

(3)  2  M.  &  S.  323. 

(4)  The  Vestry  Clerks  Act,  13  &  14  Vict.  c.  67, 
s.  7»  "  And  be  it  enacted,  that  it  shall  be  the  duty 
of  such  vestiy  clerk,  unless  otherwise  directed  by 
the  Poor  Law  CommissioDers— 

"  To  give  notice  of  and  attend  the  meetings  of 
vestry  and  committees  appointed  thereat. 

"  To  summon  and  attend  meetings  of  the  church- 
wardens and  overseers  when  required,  and  to.  enter 
the  minutes  thereof  respectively. 

''To  keep  the  account  of  all  charity  moneys 
which  the  churchwardens  or  overseers  are  autho- 
rised or  are  accustomed  to  distribute. 

"To  keep  the  vestry  books,  and  the  parish 
deeds  and  documents,  and  the  rate  books  and 
accounts  which  are  closed,  and  to  give  copies 
of,  and  extracts  from,  the  same  to  any  person 
entitled  thereto,  such  person  paying  for  the 
same  at  the  rate  of  id.  for  every  seventy- two 
words  or  figures,  and  to  permit  any  person  or 
persons  nited  to  the  relief  of  the  poor  of  the  M.nd 
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matiag  in  eveiTtiiing  conneoted  with  the 
orerseer's  duty  of  carrying  oat  the  poor 
]aw  administration ;   and  the  wards  are 
wide  enongh  to  inolnde  the  ""^^'"g  of 

pftrish,  at  all  reasooable  timM.  to  ini^t  th» 
Mme  or  aoj  of  them,  on  dud  of  diimisa&l  for 
neglecting  to  giTe  sacb  copiga  or  pormit  Bach  in- 
spection. 

"  To  m&ke  out,  whsn  requiied  bj  the  Tsctiy,  the 
church  nta,  and  procun  the  ume  tu  be  signed 
and  cumpleted,  HDd  to  retaJD  the  coatodj  thereof, 
and  where  there  is  do  collector  of  poor  rales  or 
■wiatant  orertMi,  to  make  ont  the  poor  rate,  aivl 
procure  the  snnie  to  be  allowed,  ajid  to  make  all 
the  labaequent  entries  in  the  nile  books,  and  ta 
give  [he  noticsa  thereof  leqaired  bj  law. 

"To  prepare  and  issue  the  neceesarj  process 
for  recovering  of  orrears  of  such  mtes  respectivelj 
betbre  the  jostJcee,  and  procure  Che  eammons  to 
be  eerred,  and  to  attend  the  justices  thereon,  and 
advise  the  chorchwanlans  and  orerseera  OS  to  the 
recover;  of  euch  arrears. 

"To  keep  aad  make  out  the  aeconnta  of  the 
churchwardens,  and  to  present  snfh  accounts  to 
the  vestry  or  other  legal  aathonty  to  be  passed  ; 
'  le  the  church  rate  collector's  accoonts 
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I  in  making  out  their 
s  (whenever  required  bj  themV  and,  snb- 
o  the  rales  and  regulations  of  the  commii- 
anera  for  adminietering  the  laws  for  the 
relief  of  the  poor,  to  examine  from  time  to  tim« 
the  accounts  of  the  assistant  overseers  and  collec- 
tors of  poor  rat«s  and  their  retnrzis  of  arrears. 

-'  To  attend  the  audit  of  accounts  of  the  over- 
seers and  Conductall  correspondence  arising  thero- 

"  To  aesiet  the  chorcbwardens  or  overseers  in 
prepariog  and  making  out  all  other  parochial 
assessments  and  occounte,  and  in  examining  the 
accounts  of  the  collectors  of  each  assesements. 

"  To  ascertain  and  make  ont  the  list  of  pervons 
liable  to  serve  on  juriee,  and  to  cause  them  to  be 
printed  and  duly  published,  and  returned  to  the 
justices, 

"To  givp  the  nocicee  for  claims  to  vote  for 
members  of  Pnrliament,  and  to  make  oat  lists  of 
voters,  and  get  the  same  printed  and  published 
and  duly  returned  according  to  law,  and  to  attend 
the  Court  for  revising  them,  and  to  prepare,  make 
oat,  and  publish  the  burgess  lista  and  the  lists  of 
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"To  make  all  returns  required  of  the  church- 
wardens or  of  the  orerseers  by  law  or  proper 

"  To  advise  the  i-hurchwanlens  and  ovarspara  in 
all  the  duties  of  their  office  ;  .knd  also  to  perfurm 
such  other  dutit^s  and  services  of  a  like  natuie  as 
the  said  '.'ummissionera  for  administering  the  laws 
for  the  relief  of  the  poor  in  (England  IVum  time  to 
time,  at  the  request  ot  the  cburrhwardens  nr  oTer- 
neers  of  any  [larish.  or  otherwise  shall  pri'-^mbe 
and  direct  to  be  performed  by  such  vestry  civrk." 

Section  8  enacts  that  the  salary  of  the  vestry 
clerk  is  to   be  fixed  by  the  Poor  Law  Commi'^- 


the  valuation  list.  The  right  to  charge 
the  poor  rate  depends  on  aection  7  of 
the  Union  Afflessment  Committee  Amend- 
ment Act,  1864,  27  &  28  Yict.  c.  39  (5), 
and  the  qnestion  is  whether  any  eipenae 
has  been  actnalty  incurred  in  making 
oat  the  ralnation  list.  None  is  here 
shewn,  and  the  auditor  was  right  in 
holding  that  what  was  done  was  merely 
work  and  labonr  that  ought  to  have 
been  done  by  the  r^^ar  staff  A  recent 
case  on  this  section,  Tiie  Queen  t.  The 
Oveneert  of  Ohorlton.upon.Medloek  (6) 
shews  that  actual  payments  after  they 
have  been  made  may  be  sanctioned ;  there 
the  particalar  items  were  laid  before  the 
veetry  and  approved.  It  does  not  appear 
that  there  was  any  vestry  clerk  in  that 
case,  whereas  here  there  was  one  whose 
duty  it  was  to  assist  the  overseers  in  pre- 
panng  and  nmlring  oat  aU  parochial  as- 
seesmente  and  accoants. 

A.  Wilis  (Olyn  with  him)  in  support 
of  the  rule. — The  auditor  had  no  right  to 
interfere  with  the  disoretion  of  the  vestry. 
This  was  not  an  audit  between  the 
vestry  clerk  and  the  parish,  but  between 
the  overseers  and  the  parish,  and  the 
question  is  whether  the  overseers  have 
incurred  expense  in  making  out  the 
valuation  list. 

[Ldbh,  J. — In  other  words  whether 
they  have  employed  a  person  whom  they 
were  bound  to  pay.] 

They  have  incurred  expense  under  sec- 
tion 7  (27  ft  28  Vict.  c.  39)  and  em- 
ployed the  vestry  clerk  to  do  varions 
mattera  which  were  quite  outside  his 
duties  as  vestry  clerk.  Section  7  of 
the  Vestry  Clerks  Act  (4)  does  not 
include  making  a  valuation  list.  It  is 
not  an  assessment,  for  the  assessment 
is    directed     to     follow    the     valuation 


(S)  The  Unioti  Assessment  Committee  Amend- 
ment Act,  1864,  27  &2B  Tict.  c.  3S,  s.  7.  enacts— 

■'  Wben  the  overeeere  of  any  parish  incur  any 
expense  in  miking  out  any  vuluaiion  list  or 
sapplementnl  list,  or  in  revising  or  valuing  any  of 
the  rateable  hereditaments  of  such  parish,  under 
the  provisions  of  the  Union  Asseaement  Com- 
mittee Act.  ISS2,  with  the  consent  of  the  vestry 
given  by  express  resolntion  after  due  notico.  they 
may  charge  such  expense  so  for  as  the  same 
may  be  authorised  by  the  vrstiy  upon  the  poor 
rate,  &c." 
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hgt,  and  to  be  based  npon  it ;  nor  is  it  a 
fetnm.     Bnt  if  there  is  notbing  in  the 
section,  and  no  roles  or  orders  of   the 
Local    GroTemment     Board    have    been 
made  extending  the  duties  of  a  vestry 
clerky  then  he  was  not  bound  to  do  the 
work.     He  was,  however,  a  very  proper 
person  to  employ  because  he  had  special 
fscilities  for  doing  it,  and  if  the  overseers 
employed    him,    they  were   justified    in 
doing  so,  and  authorised  to  pay  him  out 
of  the  rates.     It  ia  said  that  the  salaries 
had  been  increased  since  the  Assessment 
Act^  bnt  snch  increase  had  reference  to 
the  growth  of  the  parishes,  not  to  any  extra 
duties  imposed  by  the  Act.     Valuation 
lists  first  came  into  operation  in  1862 ; 
and  no  provision  was  then  made  for  re- 
peating the  valuation,  until  the  Act  of 
1869  made  such  repetition  quinquennial. 
So  nothing  that  was  done  in  1864  as  to 
salaries  could  be  in  view  of  these  duties. 
The     vestry  clearly   knew    the     duties 
were  not  obligatory  on  the  clerk,  and 
they  reserved  the  amount  of  remunera- 
tion till  they  should  see  how  much  work 
there  was    done.     He  has    not  now  to 
justify  his  charges,  they  have  to  justify 
giving    him  the  1002.      As  to  this  the 
auditor  had  sufficient  details,  and  if  they 
were  entitled  to  give  him  anything  the 
amount  cannot  be  reviewed. 

[Lush,  J.  —  The  whole  question  is 
whether  he  was  bound  to  do  the  work 
without  pfty-1 

The  case  of  The  Queen  v.  OhorUofi'Upon' 
MedUock  (6)  is  really  in  favour  of  the  ves- 
try, as  the  disallowance  was  on  the  same 
ground  as  this  ;  and  as  to  the  incurring  of 
expense  Cockbum,  G. J.,  says,  "  Does  not 
the  overseer  incur  expenses  when  he  gives 
the  order  by  which  they  are  incurred  ?  " 

Gur.  adv.  vult. 

Lush,  J. — ^This  is  a  rule  to  qaash  the 
disallowance  by  the  Poor  Law  Auditor  of 
the  metropolitan  audit  district  of  a  sum 
of  1002.,  charged  in  the  accounts  of  the 
vestry  of  St.  Paul's,  Covent  Qarden,  as  a 
payment  made  to  their  vestry-clerk  for 
preparing  the  valuation  list  required  by 
the  32  A;  33  Vict.  c.  67,  and  the  surcharge 
of  tiiat  sum  upon  the  members  of  the 
committee  who  authorised  the  alleged 
illegal  payment. 
Vol..  46.--M.a 
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The  reasons  stated  by  the  auditor  for 
the  disallowance  are,  "That  the  work 
came  within  the  official  duties  imposed 
upon  vestry-clerks  by  statute,  and  for 
which  they  are  therefore  remunerated  by 
the  salary  assigned  to  them ;  and  because 
lOOZ.  is  an  excessive  charge,  no  state- 
ment of  particulars  with  vouchers  of  pay- 
ment having  been  produced  with  regard 
to  the  payment  of  any  part  of  such  sum 
to  any  other  person." 

The  7th  section  of  the  "  Union  Assess- 
ment  Committee  Amendment  Act,  1864  " 
(the  27  &  28  Vict.  c.  39),  enacts  that 
"  when  the  overseers  of  any  parish  incur 
any  expense  in  making  out  any  valuation 
lists,"  OHS.,  '*  with  the  consent  of  the  vestry, 
given  by  express  resolution  afber  due 
notice,  they  may  charge  such  expense,  so 
far  as  the  same  may  be  authorised  by  the 
vestry,  upon  the  poor  rate." 

The  first  resolution  passed  by  the  ves- 
try on  the  subject  appointed  the  church- 
wardens and  overseers  a  committee  for 
the  purpose  of  preparing  the  valuation 
list,  1875,  assisted  by  the  vestry-clerk, 
and  the  committee  were  thereby  autho- 
rised to  employ  such  assistance  as  they 
might  deem  necessary  for  that  purpose. 
It  is  stated  by  the  vestry-clerk  in  his 
affidavit,  and  is  not  questioned,  that  at 
the  time  the  resolution  was  come  to,  he 
received  from  the  vestry  definite  instruc- 
tions to  prepare  the  said  lists  on  behalf 
of  the  committee,  and  to  do  all  such 
things  as  might  be  necessary,  and  to  em- 
ploy such  assistance  as  he  might  think 
needful  in  the  matter  for  saving  the  com- 
mittee  labour  and  time  in  connection 
therewith,  and  to  bring  forward  the  sub- 
ject of  his  remuneration  therefor  at  a 
future  time,  when  the  vestry  would  be  in 
a  position  to  judge  of  the  amount  and 
value  of  the  labour  performed  by  him  in 
the  matter. 

After  the  list  was  made,  which,  as 
appears  by  the  affidavit,  involved  a  con- 
siderable  amount  of  labour  and  expense, 
the  vestry  passed  the  following  reso- 
lution : — 

*'  That  this  vestry  hereby  acknow- 
led^ng  that  the  expenses  incurred  and 
labour  bestowed  by  the  clerk  to  this 
vestry  of,  and  occasioned  by,  and  incident 
to,  and  incurred  in  making  the  valuation 

2  F 
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list,  1875,  for  this  parish,  wore  incnrred, 
undertaken  and  bestowed  with  the  con- 
sent, hy  the  direction  and  nnder  the  an- 
thority  of  thia  vestry,  by  Tirtne  of  its 
express  reaolation  for  each  pnrpoae  so 
intended,  come  to  at  a  vest^  meeting 
held  on  the  16th  of  April  last,  after  dae 
notice  given,  hereby  expressly  resolve, 
that  the  sum  of  1002.  be  paid  to  Mr.  John 
G.  Bntton,  the  clerk  of  this  vestry,  as 
special  remaneration  to  him  in  respect  of 
such  his  expenses  and  labonrs ;  and  this 
restry  aathorises  snch  som  to  be  charged 
npon  the  poor-rate  of  this  parish." 

These  resolations  satisfy  all  the  re- 
qnirementa  of  the  7th  section  of  the  Act. 

The  expense  was  incnrred  with  the 
consent  of  the  vestry,  given  by  express 
resolntion  after  dne  notice,  and  the 
amonnt  charged  is  the  precise  amonnt 
anthorised  by  the  vestry  to  be  paid. 

The  qaestion,  therefore,  is  whether  the 
duty  of  preparing  the  valnation  lists  is  a 
duty  attaching  to  the  office  of  vestry- 
clerk  as  sach,  for,  if  it  is,  the  payment  of 
lOOi.  or  any  part  of  it  for  the  service,  van 
a  mere  gratnity,  and  the  vestry  had  no 
anthority  to  charge  it  npon  the  poor-rate. 

As  no  duties  other  than  those  pre- 
scribed by  the  Vestry  Clerks  Act,  the 
13  &  14  Vict.  c.  57,  have  been  imposed 
on  the  vestry-clerk  of  this  parish,  we 
must  look  to  the  7th  section  of  that  Act 
in  order  to  determine  whether  this  par- 
ticular work  is  included,  either  in  terms 
or  by  reasonable  intendment  within  the 
range  of  hia  duties. 

That  section  requires  him,  amongst 
other  things,  tn  "  make  out,  when  re- 
qaired  by  the  vestry,  the  chnrchirate, 
and  procure  the  same  to  he  signed  and 
completed;  and  when  there  is  no  cot- 
lector  of  poor-rates  or  assistant  overseer 
to  make  oat  the  poor-rate  and  procure 
the  same  to  be  allowed,  and  to  make 
all  the  subsequent  entries  in  the  rate- 
books, and  to  give  the  notices  thereof 
required  by  law."  Also,  "to  assist  the 
churchwardens  and  overseers  in  pre- 
paring and  making  out  all  other  paro- 
chial assessments  or  acconnts,  and  in 
examining  the  accoouts  of  the  collectors 
of  such  assessments." 

These  are  the  only  words  te  be  fonnd 
in  the  Act,  npon  which  an  argnment  can 


be  founded,  and  I  think  it  is  plain  that 
they  do  not  bear  the  construction  con- 
tended for.  The  valnation  list  is  not  an 
"assessment,"  which  in  this  clause  is  evi< 
dently  used  as  synonymous  with  "  rate." 
It  is  only  a  draft  or  proposal  which,  when 
adopted  and  settled  by  the  assessment 
committee,  is  to  become  the  basia  of  an 
assessment.  That  the  word  *'  assess- 
ment" could  not  have  been  intended  to 
include  a  valnation  list,  is  clear,  for  no 
such  thing  had  been  tbonght  of  at  the 
time  the  Vestry  Clerks  Act  passed.  The 
work  in  question  is  in  truth  a  new  duty 
imposed  by  the  Assessment  Committee 
Act,  not  a  substitute  for,  hut  an  addition 
to  the  f brmer  duties  of  overseers  for  which 
no  provision  is  made  other  than  this,  that 
the  overseers  are  responsible  for  ite  being 
done,  and  are  authorised  to  charge  the 
expense  of  doing  it  npon  the  poor-rate. 
It  IB,  of  course,  implied  that  the  expense 
they  incur  must  be  reasonably  propor- 
tioned to  the  service  they  require.  It  is 
the  duty  of  the  auditor  to  see  that  the 
anthority  to  charge  is  not  made  a  pretext 
for  extravagance  or  favouritism.  Nothing 
of  the  kind  is  suggested  hero,  nor  does 
the  auditor  find  that  the  amonnt  allowed 
by  the  vestry  is  more  than  the  services 
required  and  performed  are  fairly  worth, 
or  than  the  vestry  would  have  had  to 
pay  if  tbey  had  employed  a  atraoger.  His 
reason  for  disallowing  it  is,  that  it  was 
part  of  the  duty  of  the  vestry-clerk  to  do 
it,  and  that  it  was  included  m  his  salary. 
In  this  I  am  of  opinion  that  he  was 
mistaken. 

This  reason  for  not  allowing  the  ex- 
penses out  of  pocket  might  have  been 
sufficient  if  the  vestry-clerk  were  entitled 
only  to  what  he  had  been  obliged  to 
expend.  But  they  are  not  put  farwaj*d 
as  a  separato  chai^,  and  they  were  taken 
into  account  by  the  vestry  in  assessLng' 
the  gross  sum,  and  there  is  nothing  to 
shew  that  that  was  not  a  reasonable 
allowance  to  cover  both  the  work  and 
the  outlay. 

The  rule  must  therefore  be  made  abso- 
lute with  costs. 
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[OfiOWN  CASE  KESERVED.] 

J  A       >         THE   QUEEN  t;.  COOPER.* 

False  Pretences — Evidence — B^esenta- 
Uons  in  Letter  amounting  to  False  Pre- 
tenees. 

False  pretences  may  he  made  by  the  use 
c/  ambiguous  toords,  if  those  words  are 
nakaraUy  and  reasonably  capable  of  con^ 
veying  ^hem. 

A  prisoner  was  convicted  upon  an  indict^ 
meni  which  charged  that  he  obtained  eight 
ions  of  potatoes  by  falsely  pretending  that 
he  was  a  dealer  in  poUUoes,  and  in  a  large 
way  of  business,  and  in  a  position  to  do  a 
good  trade  in  potatoes,  and  was  able  to  pay 
for  large  quantiiies  of  potatoes  as  and  when 
the  same  might  be  delivered  to  him.  The 
only  evidence  was  the  f Mowing  letter  from 
the  prisoner  to  the  prosecutor : — 

"  Dear  Sir, — Please  send  me  one  truck  of 
Regents  cmd  one  truck  of  Bocks  as  samples, 
at  your  prices  named  in  your  letter.  Let 
them  be  good  quality,  then  I  am  sure  a  good 
trade  vnU  be  done  for  both  of  us.  I  will 
remit  you  the  cash  on  arrival  of  goods  and 
invoice. — Yours  truly, 

William  Oooper. 

**  P.S- — I  may  say  if  you  use  ms  well  I 
shall  be  a  good  customer.  An  answer  will 
oblige,  saying  when  they  are  put  on :  " — 

Held,  thai  the  words  used  in  the  letter 
might  naturally  and  reasonably  convey  to 
ike  mind  of  the  prosecutor  the  false  pre^ 
tenees  alleged  in  the  indictment ;  and  that 
a  jury  having  found  thai  stich  false  pre^ 
tenees  were  so  made  by  the  letter,  the  con- 
viction  was  right. 

Cask  reserved  by  the  chairman  of 
Quarter  Sessions  £Dr  the  West  Biding  of 
Yorkshire. 

At  the  Oeneral  Qaarter  Sessions  of  the 
Peace  for  the  West  Biding  of  the  County 
of  York,  the  defendant,  William  Cooper, 
was  indicted  for  and  convicted  of  having 
obtained  8  tons  15  cwt.  and  2  qrs.  of 
potatoes,  the  property  of  one  John 
Gellatly,  by  false  pretences. 

The  first  connt  of  the  indictment 
alleged  that  the  prisoner,  on  the  17th  of 
January,  1877,  nnlawfnlly,  knowingly 
and  designedly  did    falsely  pretend  to 

*  Cbram  Lord  Coleridge,  C.J. ;  Mellor,  J. ; 
Lash,  J. ;  BenmaD,  J. ;  and  Pollock,  B. 


John  Oellatly  that  he,  the  said  William 
Cooper,  then  was  a  dealer  in  potatoes, 
and  as  such  dealer  in  potatoes  then  was 
in  a  large  way  of  business,  and  that  he, 
the  said  William  Cooper,  then  was  in  a 
'  position  to  do  a  good  trade  in  potatoes, 
and  that  he,  the  said  William  Cooper, 
then  was  able  to  pay  for  large  quantities 
of  potatoes  as  and  when  the  same  might 
be  delivered  to  him,  by  means  of  which 
said  false  pretence  the  said  William 
Cooper  did  then  unlawfnliy  obtain  from 
the  said  John  Gellatly  8  tons  15  cwt.  and 
2  qrs.  of  potatoes,  of  the  goods  and 
chattels  of  the  said  John  Gellatly,  with 
intent  thereby  then  to  defraud,  whereas 
in  truth  and  in  fact  the  said  William 
Cooper  was  not  then  a  dealer  in  potatoes, 
aild  was  not  then,  as  such  dealer  in 
potatoes,  in  a  large  way  of  business. 
And  whereas  in  truth  and  in  fac£  the  Said 
William  Cooper  was  not  then  in  a 
position  to  do  a  good  trade  in  potatoes, 
and  whereas  in  truth  and  in  fact  the  said 
William  Cooper  was  not  then  able  to  pay 
for  large  quantities  of  potatoes  as  and 
when  the  same  should  be  delivered  to  him 
as  he,  the  said  William  Cooper,  well 
knew  at  the  time  when  he  did  so  falsely 
pretend  as  aforesaid. 

The  letter  of  order  fo)r  the  potatoes, 
signed  by  the  prisoner,  and  addressed  to 
the  prosecutor,  was  as  follows : — 

"Sheffield,  January  17,  1876. 

Dear  Sir, — Please  send  me  one  truck 
of  Begents  and  one  truck  of  Bocks,  as 
samples,  at  your  prices  named  in  your 
letter.  Let  them  be  good  quality,  then  I 
am  sure  a  good  trade  will  be  done  for 
both  of  us.  I  will  remit  you  the  cash  on 
arrival  of  goods  and  invoice. — ^Yours 
truly,  William  Cooper. 

"  P.S. — I  may  say  if  you  use  me  well  I 
shall  bo  a  good  customer.  An  answer 
will  oblige,  saying  when  they  are  put  on." 

It  was  amply  proved  in  evidence  that 
the  prisoner,  when  he  ordered  the  Begents 
and  Bocks,  which  are  kinds  of  potatoes, 
had  no  intention  of  paying  for  them,  that 
he  held  from  time  to  time  a  stall  in  tho 
public  market,  for  which  he  paid  by  tho 
day, 'and  also  dealt  as  a  hnckster,  carry- 
inl'abont  fruit  in  a  small  c^td^r^y 
ft  donkey,  and  several  of  the  witnesses, 
though  very  well  acquainted  with  him 
and  his  trade,  were  ignorant  of  his  deal- 


220 


GASES  CONNECTED  WITH 


[N.S. 


I%e  Quemi  t.  Cooper,  C.CR. 

ing  in  potatoes.  The  potatoes  were  sold 
by  the  prisoner,  in  part,  at  the  railway 
station  at  a  less  cost  than  they  wonld 
have  stood  him  in,  and  as  to  the  other 
part,  when  on  receipt  of  a  telegram  from 
the  seller,  enquiries  were  made  by  the 
railway  people,  the  prisoner  who  was  at 
the  station,  filling  his  sacks,  lefb  the 
potatoes  and  his  sacks,  and  conld  not  be 
heard  of  for  several  weeks,  though  the 
police  were  in  active  search  of  him. 

It  was  contended  by  the  prosecution 
that  the  letter  of  order  of  the  prisoner 
amounted  to  a  representation  that  he  was 
a  person  trading  in  a  considerable  way, 
and  that  the  order  given  was  on  a  scale 
consistent  with  his  ordinary  transactions ; 
whereas  his  ordinary  dealings  wex^  on  a 
very  small  scale,  to  which  the  large  order 
for  potatoes  was  disproportionate,  and 
that  consequently  the  prisoner  had  mis- 
represented his  real  character  and  posi- 
tion, and  thereby  had  made  the  fiEblse 
pretence  alleged  in  the  indictment,  the 
falsehood  of  the  pretence,  supposing  this 
construction  be  correct,  being  amply 
proved  by  the  evidence. 

I  left  the  case  to  the  jury,  holding  that 
the  contention  of  the  prosecution  was 
consistent  with  law,  but  leaving  it  to 
them,  that  if  they  thought  the  letter  did 
no^  prove  the  false  pretence  as  alleged  in 
the  indictment,  the  prisoner  should  be 
acqaitted. 

The  jury  convicted,  and  the  prisoner 
was  admitted  to  bail  to  appear  to  receive 
sentence  at  the  next  Quarter  Sessions,  to 
be  held  at  Bradford  on  the  2nd  day  of  July 
next. 

The  opinion  of  the  Court  for  the  Con- 
sideration of  Crown  Cases  Reserved  is 
requested  whether,  upon  the  facts  proved, 
the  defendant  was  properly  convicted 
upon  this  indictment. 

Tennantf  for  the  prisoner. — The  only 
evidence  offered  was  the  prisoner's  letter. 
The  prosecution  failed  to  prove  their 
case,  because  the  letter  did  not  clearly 
contain  the  representations  as  laid  in  the 
indictment.  The  terms  of  the  letter  are 
perfectly  consistent  with  the  fact  that  the 
prisoner  had  never  had  any  prior  dealing 
in  potatoes,  but  that  he  was  about  to 
commence  trading  in  potatoes.  If  two 
constructions  could  be  put  upon  the  letter, 


the  interpretation    favourable  to  inno- 
cence should  be  preferred. 

[Lush,  J. — Are  not  the  words,  "  I  will 
remit  you  the  cash  on  arrival  of  eoods  and 
invoice,"  a  sufficient  representation  P] 

The  promise  to  pay  on  the  arrival  of 
the  potatoes  did  not  import  a  statement 
that  the  prisoner  had  the  money  in  hand. 
There  was  an  interval  of  time  between  the 
giving  of  the  order  for  the  potatoes  and 
their  arrival  in  which  the  prisoner  might 
have  obtained  the  money. 

[Lush,  J. — The  statement  is  an  asser- 
tion of  having  the  means  to  pay  for  what 
he  orders.  We  held  in  this  Court  in  The 
Qiieen  v.  HazeUon  (1)  that  an  assertion  of 
present  ability  to  pay  was  sufficient.] 

The  conviction  in  that  case  was  founded, 
not  on  the  giving  of  the  cheque,  but  on 
the  statement  of  the  prisoner  that  he 
wished  to  pay  ready  money.  The  convic- 
tion should  be  quashed  on  the  ground 
that  there  was  not  in  the  letter  in  direct 
terms  any  representation  at  all  eqoivalent 
to  that  weged  in  the  indictment,  and  that 
the  letter  did  not  necessarily  imply  such 
a  representation.  He  also  cited  The  Queen 
V.  Burrows  (2)  and  The  Queen  v.  Giles  (3). 

Lockwood,  for  the  prosecution,  con- 
tended that  the  test  which  should  be 
applied  to  the  case  was,  what  was  the 
natural  conclusion  that  a  reasonable  man 
would  come  to  on  reading  the  letter.  He 
would  come  to  the  conclusion  that  the 
prisoner  was  a  dealer  in  potatoes ;  was  in 
a  large  way  of  business,  and  was  justified 
in  giving  extensive  orders.  The  letter 
was  couched  in  such  terms  as  one  in 
the  trade  would  use,  and  led  the  reader 
to  infer  that  the  prisoner  was  in  a  posi- 
tion to  express  a  confident  opinion  that  a 
good  trade  would  be  done. 

Tcnnant  in  reply. 

LoBD  CoLERiDOB,  C.J. — This  is  a  case 
of  false  pretences  presented  to  us  from 
the  Quarter  Sessions  of  the  West  Riding, 
and  the  question,  as  I  understand  it,  is, 
whether  there  was  evidence  for  the  jury 
from  which  they  could  fairly  find  that 
the  allegations  of  false  pretences  in  the 
indictment  were  proved  [His  Lord- 
ship here  road  the  material  part  of  the 

(1)  44  Law  J.  Rep.  M.C.  11  ;  s.  c  Law  Rep. 
2  C.CR.  184. 

(2)  11  Cox,  C.C.  268. 
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mdictmeiit^  and  proceeded].  It  is  not 
suggested  and  cannot  be  denied  on  the 
&ctB  of  the  case,  that  if  the  false  pretences 
were  tnilj  laid,  the  truth  of  the  statements 
alleged  to  have  been  made  hy  the  prisoner 
was  ntterlj  negatived.  He  was  not  a 
dealer  in  a  large  way  of  business,  was 
Bot  in  a  position  to  do  a  good  trade  in 
potatoes,  and  was  not  able  to  paj  for 
targe  quantities  of  them  on  delivery ;  he 
perfectly  well  knew  that  he  was  not 
80,  and  the  potatoes  were  obtained  by 
means  of  the  false  pretences  in  the  letter. 
So  the  remaining  question  is,  whether  the 
letter  which  was  the  whole  of  the  evidence 
of  the  false  pretences  did  or  did  not 
support  the  false  pretences  alleged  in 
the  indictment.  At  first  my  mind 
was  nnder  the  impression  that  it  was 
enough  for  the  prisoner  to  shew  that  the 
fake  pretence  alleged  to  be  conveyed  by 
that  letter  did  not  necessarily  arise  from 
the  words,  to  which  an  innocent  meaning 
conld  reasonably  be  given,  and  that  the 
prisoner  was  entitled  to  be  acquitted, 
hecaase  as  the  evidence  might  be  said  to 
be  equally  balanced,  no  superior  weight 
must  be  given  to  the  one  side  or  the  other.. 
But  on  consideration  I  am  perfectly  satis- 
fied that  was  a  mistaken  view,  and  in  cases 
of  false  pretences,  as  in  others,  it  must  be 
a  question  for  the  jury  whether  the  false 
pretences  charged  do  or  do  not,  under  the 
particular  circumstances,  reasonably  arise. 
I  have  no  desire  to  protect  those  persons 
who  cany  on  business  in  such  a  loose 
and  imprudent  manner  as  to  expose  them- 
selves to  fraud  and  then  invoke  the 
criminal  law,  but  we  must  be  glided  by 
the  tame  principles  applicable,  which  seem 
admirably  well  expressed  in  the  case  of 
The  Queen  v.  OOes  (3)  by  Blackburn,  J., 
who  there  says,  "  It  is  not  requisite  that 
the  &]se  pretence  should  be  made  in  ex- 
press words,  if  the  idea  is  conveyed." 
The  question  must  always  be,  what  was 
intended  to  be  conveyed  by  the  words, 
acts,  conduct,  or  even  silence  of  the  per- 
son said  to  have  made  the  false  pretence. 
If  a  particular  idea  were  intended  to  be 
conveyed  by  a  particular  set  of  words,  if 
they  will  reasonably  convey  that  idea, 
were  meant  to  do  so,  and  did  convey  it, 
and  the  idea  conveyed  was  false,  and 

(3)  L.  &  0.  502 ;  8.0.  34  Law  J.  Rep.  M.C.  50. 
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money  or  goods  obtained  thereby,  the 
charge  of  obtaining  money  or  goods  by 
false  pretences  is  made  out.  Here,  1 
think,  the  letter  did  mean  to  tell  the  pro- 
secutor what  he  undoubtedly  understood 
frx)m  it.  I  think  the  words  used  might 
reasonably  convey  the  false  pretences  al- 
leged in  the  indictment,  and  that  if  so, 
it  was  for  the  jury  to  say  whether  they 
did  convey  them.  The  jury  found  that 
they  did,  and  therefore,  in  my  opinion, 
the  conviction  was  right  and  must  be 
affirmed. 

Mellob,  J. — I  am  of  the  same  opinion. 
My  Lord  has  so  very  clearly  expressed 
what  I  deem  to  be  the  true  view,  that  it 
is  unnecessary  for  me  to  do  more  than 
adopt  what  he  has  said. 

Lush,  J. — The  question  submitted  to  us 
is,  whether  there  was  any  evidence  to  be 
left  to  the  jury  on  which  they  could  rea- 
sonably find  that  the  false  pretences  laid  in 
the  indictment  were  proved.  The  &lsity  of 
the  pretences  was  abundantly  proved.  So 
was  the  obtaining  of  the  goods  by  means 
of  them,  and  the  only  other  question  is  as 
to  the  sufficiency  of  the  proof  of  the 
allegations  of  the  false  pretences.  The 
only  evidence  was  the  letter  itself.  I 
cannot  agree  with  Mr.  Tennant  when  he 
says  there  is  a  distinction  between  a  letter 
put  in  evidence  to  support  an  indictment 
or  statement  of  claim  in  proceedings  for 
libel,  and  a  letter  used  to  prove  an  indict- 
ment for  false  pretences.  I  do  not  think 
there  is  any  difierence  in  law  as  to 
the  interpretation  to  be  placed  on  one 
instrument  or  the  other.  The  inter- 
pretation is  the  same  in  every  case 
whether  civil  or  criminal.  Here  there 
must  be  a  particular  representation  of 
an  existing  fact.  The  representation 
may  be  by  act  or  words,  or  by  act 
ana  words  together.  '  K  by  words,  it  is 
not  necessary  that  they  should  be  so  ex- 
plicit as  to  be  capable  of  only  one  mean- 
ing. It  would  l^  strange  if  it  were  so. 
It  is  not  so  in  an  indictment  for  libel. 
The  question  there  is  whether  the  mean- 
ing imputed  can  be  reasonably  and  fairly 
implied.  The  question  here  also  is  whether 
it  can  fairly  be  so,  and  whether  the  pro- 
secutor as  a  reasonable  man  fairly  under- 
stood the  words  in  the  letter  to  have  that 
meaning.  If  so  they  must  be  deemed 
quite  as  explicit  as  if  the  very  words  set 
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oat  in  the  iDdictment  bad  been  uttered, 
aadarejiut  aa  much  false  pretencea  aa  if 
the  writer  of  the  letter  had,  in  it,  defined 
the  meaning  of  the  words  nsed.  It  ie 
quite  clear  to  me  that  this  letter  is  capable 
of  the  meaning  alleged.  When  a  man  or- 
ders without  any  eiplanation  a  large  quan- 
tity of  goods  in  the  terms  there  used,  surely 
the  obviooB  meaning  is  that  he  ie  a  person 
dealing  largely  in  those  goods  andcarrying 
on  a  good  trade,  and  fais  adding,  "  I  will 
remit  cash,"  means  that  he  has  the  power 
and  ability  to  do  so.  I  hold  that  the  letter 
was  capable  of  hearing  the  meaning 
attributed  to  it,  and  the  jury  having  foond 
that  that  meaning  was  conveyed  by  it,  I 
think:  the  conviction  perfectly  right. 

Denhan,  J, — I  have  entertained,  and 
atiU  have  considerable  donbt  in  this  case. 
The  indictment  contains  certain  allega- 
tions of  false  pretences  of  facts,  and  is 
perfectly  good  on  the  face  of  it.  But  my 
doubt  is  whether  our  decision  will  not 
go  too  far  if  we  hold  that  this  lett«r, 
which  constitutes  the  only  evidence  of 
representation,  does  contain  in  it  any  re- 
presentation of  a  fact,  and  if  it  does  not, 
then  it  would  be  contrary  to  all  the  au- 
thorities to  hold  that  there  is  sufficieut 
evidence  of  the  fUse  pretence  chained  in 
the  indictment.  There  is,  however,  in 
the  letter  one  statement  which,  if  con- 
strued with  the  assistance  of  one  of  the 
jnses  cited  by  Mr.  Tennant,  we  may,  I 
think,  not  unreasonably  consider  a  false 
statement  of  a  iact,  and  which  would 
therefore  support  one  of  the  allegations 
of  facts  laid  in  the  indictment  as  a  false 
pretence.  But  I  confine  my  judgment  to 
that  part  of  the  letter. 

It  appears  to  me  that  if  the  prisoner 
had  merely  said,  "  Please  send  me  two 
trucks  of  potatoes,"  there  would  not 
have  been  a  statement  of  an  exist- 
ing fact  sach  as  would  support  the 
allegation,  in  the  indictment.  If  a  man, 
however  incompetent  to  give  such  an 
order,  were  to  order  1,0002.  worth  of 
diamonds  from  a  jeweller,  I  do  not  think 
it  could  by  any  stretch  of  the  criminal 
law  be  inferred  that  he  waa  guilty  of 
falsely  pretending  that  he  was  a  person 
capable  of  dealing  in  diamonds  to  such  a 
la^e  extent,  or  even  a  trader,  or  any- 
thing of  the  kind.  It  might  be  a  state- 
ment made  out  of  mere  misapprcliension, 


or  out  of  a  sanguine  idea  of  the  trade  lie 
could  do.  Then  there  is  the  latter  pmt 
of  the  letter  as  to  the  remission  of  cash, 
that  ia  &  mere  promise,  and  not  anything 
which  could,  withoat  nndnly  stretching 
the  law,  be  considered  a  statement  ih&t 
he  had  the  means  of  remitting  cash.  Bat 
the  statement  which  is  construed  by  The 
Queen  v.  OUei  (3)  migbt  be  considered 
by  the  jnry  as  containing  a  statement 
of  fact  alleged  in  the  indictment.  This 
may  seem  teohnical,  but  it  satisfies  the 
requirements  of  the  law.  The  prisoner 
says,  "  I  am  sore  a  good  trade  'will  be 
done  "  Now,  in  The  Queen  y.  Oiht  (3) 
it  was  held  that  where  one  states  that  he 
has  power  when  he  has  no  power  to  do  a 
particular  thing,  that  is  a  &lse  statement 
of  fact,  and  we  shall  not  be  going  beyond 
that  case  to  hold  that  where  a  man  knovrs 
perfectly,  and  must  be  sure  he  cannot  do  a 
good  trade,  yet  says  he  can,  he  is  Tnaking  & 
false  statement  of  a  fact  within  bis  know- 
ledge, and  sufficient  to  support  an  indict- 
ment for  false  pretences.  Well,  the  in- 
dictment here  alleges  that  the  prisoner 
was  able  to  do  a  good  trade,  and  the 
letter  contains  a  passage  sufficientljr 
amoonting  to  a  statement  of  the  kind 
alleged,  and  it  justifies  my  decision. 

Pollock,  B. — I  confess  that,  during  the 
earlier  part  of  the  argument  I  had  oon- 
eiderable  doubt,  founded  on  the  same 
grounds  aa  those  mentioned  by  the  Ztord 
Chief  Justice.  But,  on  the  whole,  I  come 
to  the  conclusion  that  the  oonviction 
ought  to  be  affirmed.  It  is  extremely 
essential  that  the  Judges  should  in  ^U 
tJiese  cases  be  able  clearly  to  point  oat 
and  define  what  is  the  false  pretenoe 
which  will  be  sufficient  in  &ot  to  support 
the  indictment  in  which  it  is  alleged,  for 
otherwise  the  jury,  finding  some  irre^^. 
larity  on  the  part  of  the  prisoner,  and 
that  the  prosecutor  parted  with  the  goods, 
are  apt  to  come  to  a  oonclnsion  of  guilt, 
and  BO  create  a  crime  where  none  exists. 
Formulating  the  case  in  my  mind,  I  eop- 
posed  a  statute  which  enacted  that  any 

Eerson  who  should  falsely  represent  that 
8  was  in  a  large  way  of  business,  sad 
thereby  obtain  goods,  should  be  guilty^ 
of  an   ofience,  and  I  s^ed  myself  if  the 

f  resent  prisoner  could  not  be  convicted, 
think  he  could ;  and  so  I  think  he  ckh 
be   under  the  existing  statute.     I  quite 
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ggree  with  my  Lord  and  my  brother 
haak  as  to  the  proper  mode  of  constra- 
ing  the  docnment ;  that  is,  to  ascertain  if 
it  is  capable  of  bearing  the  interpretation 
put  on  it.  It  is  not  enough  for  the 
prisoner  to  ^aj  it  may  bear  other  inter- 
prstations.  There  is  no  donbt  the  letter 
was  capable  of  bearing  others  than  those 
ascribed  to  it  by  the  prosecution.  Bat 
it  was  for  the  prisoner  to  shew  the  con- 
tiary  meaning  ne  gave  to  it.  In  dealing 
with  the  letter^  I  mnst  take  it  as  a  whole, 
and  it  seems  to  me  to  be  the  letter  of  a 
man  who  states  that  he  is  in  a  position  to 
receire  as  a  sample  the  qnantiiy  of  goods 
ordered,  and  is  capable  of  doing  a  good 
trade,  and  of  paying  for  them,  because 
those  fiicts  may  be  fairly  inferred. 

OonvicUon  affirmed. 
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Solicitors — Binns,  She£Beld,  for  prosecution;  Fair- 
bum,  Sheffield,  for  prisoner. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1877       1 
Ma     15      I  HIQHAM  V.  WKIGHT. 

Mines  Begvlation  Ad  (35  |*  36  Vict,  c, 
76),  8.  62 — UofutrucHon  of  Words  "  Persons 
employed  " — Special  Rules. 

By  section  52  of  the  Mines  Regulation 
Ad,lS72,ihere  are  to  be  established  in  every 
mine  to  which  the  Act  applies  special  rules 
for  the  conduct  of  persons  acting  in.  the 
mttnagement  of  such  mine,  or  employed  in 
or  okmi  the  same^  as  may  appear  best  caU 
culated  to  prevent  dangerous  a^ccidents^  and 
to  provide  for  the  safety  and  proper  disci" 
pline  of  tJie  persons  employed  in  or  about 
the  mine,  8fc.  One  of  the  special  rules  of  a 
mine,  passed  by  virtue  of  the  above  section, 
provided  thai  "  Fersons  emploijed  on  or 
nboui  the  works  shall  not  go  down,  or  up, 
or  into  the  pit,  contrary  to  the  directions 
of  the  banksman  or  hooker  on.'*  The 
respondents,  being  workmen  employed  in 
the  mine,  went  down  into  tJie  pit  as  usual  to 
do  their  work.  They  shortly  afterwards  dis^ 
charged  themselves,  and,  contrary  to  the 
directions  of  the  hooker  on,  caused  them- 
telves  to  be  drawn  up  out  of  the  pit. 

On  a  summons  prefeired  against  the  re- 
spondents  for  breach   of  the  above  rule, 


the  magistraies  having  held  that  the  re- 
spondents  by  discharging  themselves  had 
ceased  to  corns  within  the  definition  of  "per^ 
sons  employed  in  or  ahout  the  mine,**  and 
therefore  were  not  subject  to  the  special  rule, 
— Held,  that  the  decision  vhis  wrong.  Per 
Groye,  J. — That  the  respondents  must  be 
taken  to  have  accepted  their  employment 
subject  to  the  regulations  of  the  mine,  and 
were  still,  therefore,  subject  to  the  special 
rule.  Per  Lindlbt,  J. — Thai  the  respond^ 
ents*  character  as  workmen  continued  until 
they  were  oui  of  the  pit,  or  until  a  reason^ 
able  time  elapsed  before  they  were  let^  out. 

Appeal  from  the  decision  of  the  jus- 
tices of  Bolton  in  Lancashire,  dismissing 
a  summons  taken  out  against  the  re- 
spondents, for  nnlawfnlly  breaking  one 
of  the  special  rules  of  the  Wigan  Goal 
and  Iron  Gompany,  which  was  passed 
under  and  by  virtue  of  section  52  of  the 
Mines  Regulation  Act,  1872  (1).  It  was 
proved  that  the  respondents  had  gone 
down  the  pit  at  6  a.m.  to  do  their  work 
as  usual,  but  at  the  bottom,  being  dissa- 
tisfied with  some  change  ordered  in  their 
employment,  they  exercised  a  power  they 
had  of  discharging  themselves  at  a  mo- 
ment's notice,  and  discharged  themselves 
from  their  employment.  At  9  a.m.  they 
went    to  the    appellant,   who  was    the 

(1)  35  &  3^  Vict.  c.  76.— By  section  61,  the 
following  general  rules  shall  be  observed,  so  far 
as  is  reasonably  applicable,  in  every  mine  to 
which  this  Act  applies : 

Then  follow  31  general  mles,  as  to  the  pre- 
cautions to  be  observed  in  the  conduct  of  the 
mine — 

By  section  52 — ''  There  shall  be  established  in 
every  mine  to  which  this  Act  applies,  such  rules 
(referred  to  in  this  Act  as  special  rules)  for  the  con- 
duct and  guidance  of  the  persons  acting  in  the  ma- 
nagement of  such  mine,  or  employed  in  or  about  the 
same,  as,  under  the  particular  state  and  circum- 
stances of  such  mine,  may  appear  best  calculated 
to  prevent  dangerous  accidents,  and  to  provide  for 
the  safety  and  proper  discipline  of  the  persons 
employed  in  or  about  the  mine,  and  such  special 
rules,  when  established,  shall  be  signed  by  the 
inspector  who  is  inspector  of  the  district  at  the 
time  such  rules  are  established,  and  shall  be  ob- 
served in  and  about  every  such  mine,  in  the  same 
manner  as  if  they  were  enacted  in  this  Act. 

"  If  any  person  who  is  bound  to  observe  the 
special  rules  established  for  any  mine  acts  in  con- 
travention of  or  fails  to  comply  with  any  of  such 
special  rules,  he  shall  be  guilty  of  an  offence 
against  this  Act.    ..." 
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Biglum  t.  Jfrigii,  CJ>. 
booker  on.  Mid  asked  to  be  drawn  up. 
The  appellant,  in  aocordance  with  a  no- 
tice posted  in  the  pit,  refased  to  allow 
them  to  ascend  before  2  p.m.,  which  ^ 


soiditj,  a  reasonable  conatmction  shonld 
be  adopted.  Under  soch  a  oonstmctioD 
as  the  reepondentB  here  contended  for, 
they  could,  after  diaoharg^ing  themaelvee 


the  OTdinaiy  time  for  workmen  to  ascend     from  their  employment,  at  once  prooeed 
who  were  employed  in  the  mine  daring'     to  disarrange   the  management  of    the 


the  morning  ;  whereupon  the  Tespondento 
poshed  him  aside,  and  having  signalled 
to  the  top,  were  drawn  np. 

It  was  objected  before  the  magistratea 
that  the  reepondenta  having  discharged 
themselves  from  their  employment,  were 
no  longer  "  persona  employed  in  or  abont 
the  mine,"  and  therefore  were  not  subject 
to  the  special  rules  (2).  The  magistrates 
allowed  the  objection,  and  dismiased  the 
summons.  Against  this  decision  the  ap- 
pellant now  appealed. 

Henchell  {FUzAdam  with  him),  for  the 
appellant. 

The  respondents  did  not  appear. 

Gkove,  J.^In  this  case  I  ahoold  have 
been  better  satisfied  if  some  one  had  been 
present  to  argne  on  behalf  of  the  respond* 
ents,  bat  thongh  at  first  against  the  con- 
tention of  the  appellant's  coaosel,  in  the 
reenlt  I  oome  to  the  conclnsion  that  the 
decision  of  the  magistrates  was  wrong. 

The  object  of  the  special  mles,  which 
are  passed  under  section  52  of  the  Mines 
Begulation  Act,  is,  as  appears  by  that 
section,  to  provide  for  the  safety  and  pro- 
per discipline  of  the  persons  employed  in 

'   about   the  mine.     Clearly,  therefore. 


mine  ;  they  conld,  for  instance,  insiat  on 
opening  doors  which,  for  the  proper  ven- 
tilation of  the  mine,  should  be  kept  shut ; 
they  could  do  acts  which  would  endanger, 
and  cause  serioas  consequences  to  other 
people,  and  thus  the  object  of  the  Act 
would  be  defeated,  and  a  practical  absur- 
dity would  be  the  result. 

In  my  opinion  the  proper  and  reason- 
able construction  of  this  statute  and 
mles  is,  that  where  persons  accept  em- 
ployment in  the  mine,  they  must  betaken 
to  do  BO  snbject  to  the  regnlationB  and 
roles  of  the  mine,  and  they  cannot,  by 
dischai^ing  themselves  &om.  their  em- 
ployment, exempt  themselves  from  such 
regolations.  The  respondents  are  per- 
sons to  whom  the  maxim,  "  voleiUi  nonfit 
injuria,"  woold  apply,  and  in  my  opinion 
they  were  still  subject  to  the  regnlAtiona 
and  rules. 

LiNDLET,  J. — I  am  of  the  same  opinion, 
and  I  would  only  add  that,  having  re- 
gard to  the  object  and  scope  of  the  Act, 
the  conatmction  put  on  it  by  the  justices 
appears  to  me  to  be  too  narrow.  The  re- 
spondente  go  down  the  mine  in  the  cha- 
racter of  "  persons  employed  in  or  about 
the  mine,"  and  we  must  see  how  long 
they  apply  equally  for  the  benefit  of  all  that  character  attaches  to  them.  The 
employed  in  or  about  the  mine,  but  the  contract  of  service  was  at  an  end,  still, 
difficulty  here  arises  on  a  verbal  scrutiny  in  my  opinion,  the  ehaiactor  of  "persons 
of  these  special  rules,  and  the  definition  empkiyed  in  or  about  the  mine  "continued 
there  given  of  "  persons  employed."  nntil  they  got  ont  of  the  mine,  or,  nntil  a 

It  was  argued  before  the  justices  that  reasonable  time  had  elapsed  before  they 
these  persons  having  the  power  to  dis-  were  let  out;  if  it  had  been  found  as  a  fact 
that  a  reasonable  time  had  elapsed  be- 
fore they  were  let  out,  I  should  have 
thought  that  such  a  circumstance  would 
have  put  them  in  the  position  of  persons 
not  employed  ;  but  in  my  judgment  th^ 
could  not,  because  of  a  mere  discharge^ 
lose  that  character. 

DBCwion  of  the  magiilrales  reversed. 


charge  themselves  at  a  moment's  notice, 
from  the  moment  of  their  discharging 
themselves  they  ceased  to  be  "persona 
employed  in  or  about  the  mine,"  and  lite- 
ralUj,  no  doabt,  that  would  be  a  right 
construction ;  bat  if,  according  to  well- 
known  rules  of  construction,  a  literal 
construction  would  lead  to  practical  ab- 

(2)  Bj  one  of  the  sp«cial  rules  the  word  "  he  " 
was  interpreted  to  mean  a  pen»D  emplojed  in  or 
about  tbe  worki. 

By  rule  42, "  Ha  ahall  oot  go  down  or  op  or  iota 
thppit  coatrar;  to  the  directiona  of  the  banksman 
or  hooker  on." 


t,  Wigan,  for  appellauL 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
Ig^y         f  THE   QUEEN  V.  THE   JUSTICES  OF 

April 


877.    / 

■a  19.  I 


middlesex, 
blade's  case. 


Mandamus  to  Sessions — Jurisdiction  of 
Justices  on  Appeal — Quashing  Oonviction 
on  a  Point  of  Law  without  hearing  Evi- 
defnce. 

Where,  on  an  appeal  against  a  conviC" 
tion  coming  on  for  hearing  ai  the  Sessions^ 
objection  vhu  taken  to  the  conviction  by 
reason  of  the  omission  of  certain  words 
alleged  to  be  maierial^  and  the  justices,  after 
discussion,  quashed  the  conviction,  declin' 
ing  either  to  amend  or  hear  the  evidence, 
the  Gottrt  has  no  power  to  interfere  by  mart' 
damuSj  there  having  been  a  decision  on  the 
legal  merits. 

This  was  a  rnle  calling  upon  the 
justices  for  the  coimtj  of  Middlesex  to 
shew  cause  why  a  writ  of  mandamus 
shoold  not  issue  directed  to  them,  com- 
manding them  to  hear  and  determine  an 
appeal  of  one  Henry  Slade  against  a  con- 
yiction  bj  a  metropolitan  magistrate, 
under  5  Geo.  4.  c.  83.  s.  4  (1). 

The  following  was  a  copy  of  the  con- 
Tiction  appealed  against : — 

'*  Metropolitan  Police  District  to  wit. 
Be  it  remembered  that  on  the  31st  day 
of  October,  1876,  at  the  Bow  Street 
Police  Court,  in  the  county  of  Middlesex, 
and  within  the  Metropolitan  Police  district, 
Henry  Slade  was  convicted  before  me,  the 
nndersigned,  one  of  the  magistrates  of 
the  police  courts  of  the  metropolis,  sitting 
at  the  police  court  aforesaid,  of  being  a 
rogue  and  vagabond  within  the  intent 
and  meaning  of  the  statute  made  in  the 
oth  year  of  the  reign  of  his  late  Majesty 
King  Greorge  4,  intituled  an  Act  for 
the  punishment  of  idle  and  disorderly 
persons,  and  rogues  and  vagabonds  in 
that  part  of  Great  Britain  called  England 
(that  is  to  say): — For    that  the    said 

(1)  By  5  Oeorgo  4.  c.  83.  s.  4,  "  every  person  pro- 
tending or  profeeaiog  to  tell  fortunes  or  using  any 
nibtle  craft,  means,  or  derice,  by  palmistry  or 
othenrise,  to  deceive  and  impose  on  any  of  his 
^fajeflt/s  sabjects/'  shall  be  deemed  a  rogne  and 
^aftabood,  and  may  bo  imprisoned  for  three 
ctieodar  months  with  hard  labour. 
Vol.  46.— M,C. 


Henry  Slade,  on  the  15th  day  of  Sep- 
tember, 1876,  at  No.  8,  Upper  Bedford 
Place,  in  the  county  and  district  aforesaid, 
did  unlawfully  use  certain  subtle  craft, 
means,  and  device,  which  subtle  craft, 
means,  and  device  were,  that  the  said ' 
Henry  Slade  did  then  and  there  write  on 
a  certain  slate,  then  and  there  produced 
by  the  said  Henry  Slade,  certain  words 
purporting  to  be,  and  which  he  intended 
to  represent  to  Edwin  Bay  Lankester  and 
Horatio  Bryan  Donkin  as  being,  words 
written  on  the  said  slate  by  the  spirit  of 
a  certain  person  then  deceased,  to  wit, 
AUie,  the  alleged  deceased  wife  of  the 
said  Henry  Slade,  to  deceive  and  impose 
on  certain  of  Her  Majesty's  subjects,  to 
wit,  the  said  Edwin  Hay  Lankester  and 
Horatio  Bryan  Donkin  then  and  there 
being,  and  for  which  said  ofEence  the 
said  Henry  Slade  is  ordered  to  be  com- 
mitted to  the  House  of  Correction  at 
Coldbath  Fields,  in  the  County  of  Middle- 
sex, there  to  be  kept  to  hard  labour  for 
the  space  of  three  calendar  months.  *' 
GKven,  &c. 

(Signed)  F.  Flowebs. 

The  following  were  the  grounds  of 
appeal  sent  with  the  notice  of  appeal : — 

''That  the  said  Henry  Slade  is  not 
guilty  of  the  said  offence,  and  also  that 
the  said  magistrate  had  no  jurisdiction  in 
the  said  case,  and  also  that  the  substance 
of  the  information  or  complaint  was  not 
stated  to  the  defendant,  nor  was  he  asked 
if  he  had  any  cause  to  shew  why  he 
should  not  be  convicted,  and  also  that 
the  said  Henry  Slade  was  convicted 
without  proper  evidence  haviog  been 
heard,  after  the  said  defendant  was  called 
upon  to  plead  to  the  said  charge.'' 

On  the  appeal  coming  on  for  hearing 
at  the  Sessions  it  was  objected  by  the 
counsel  who  appeared  for  Slade,  that  the 
form  of  conviction  was  bad  by  reason  of 
the  omission  of  the  words  by  "  palmistry 
or  otherwise ;  "  thereupon  a  considerable 
discussion  took  place,  after  which  the 
Assistant-Judge,  and  the  other  justices 
retired.  The  Assistant-Judge,  on  his 
return,  delivered  the  judgment  of  the 
Court,  quashing  the  conviction  on  the 
ground  that  it  was  bad  on  the  face  of  it, 
and  declined  to  amend  or  to  hear   the 

2G 


226 


CASES   CONNECTED   WITH 


[X.S. 


The  Qi-rfi  v.  The  Juelieei  qf  Middleirx,  Q.B. 
evidence.  A  rale  nUi  waa  afterwards 
granted  for  a  mandamnB,  notice  of  wKicli 
was  directed  to  be  given  to  the  juaticea, 
and  to  Blade,  the  appellant.  The  jnsticoe 
did  not  appear  to  oppose  the  mle,  bnt 

ifassey  shewed  cause  on  behalf  of 
Slade,    the     appellant,    and    took     two 

Ereliminary  objections  to  the  rale. — 
irat,  the  conviction  ia  no  longer  in 
existence,  and  the  making  of  the  rule 
absolute  would  not  revive  it.  There 
mnst  be  a  subsisting  conviction,  and 
the  order  of  Sessions  quashing  the 
appeal  nhonld  be  first  qnaahed  by  eerlio- 
rari.  If  tlie  mandamna  were  granted, 
and  the  case  came  on  for  hearing  at  the 
SeasioDS,  objection  would  be  taken  that 
the  conviction  did  not  exist. 

[LusE,  J.— That  difQcnlty,  if  it  exists, 
can  be  at  once  removed  by  amending  the 
mle  and  bringing  np  the  conviction  by 
certiorari  J] 

Secondly,  the  Sessione  have  heard  and 
determined  the  appeal.  The  general  mle 
ia  well  established  that  the  Conrt  will 
not,  upon  motion  for  mandamus,  review 
the  decision  of  the  jnstices  acting  within 
their  jnrisdiction,  either  upon  law  or 
fact,  unless  it  is  shewn  that  they  have  in 
eSeut  declined  jnriadictloii  by  a  deciaion 
wrong  in  law  upon  a  preliminary  point. 
This  was  not  a  decision  on  a  point 
preliminaiT  to  the  exercise  of  their  jnris- 
diction. The  objection  neceesarily  arose 
on  the  appeal,  and  it  was  mere  accident 
that  this  snbatantial  question  was  decided 
in  the  form  of  the  conviction.  Even  if 
the  evidence  had  been  gone  into  and  the 
facts  found  againat  the  appellant,  the 
identical  question  would  have  arisen  all 
the  same.  The  decision,  so  far  from 
being  a  declining  of  jurisdiction,  was  a 
decision  npon  a  substantial  point  of  law 
arising  on  the  appeal  and  relied  on  as  a 
ground  of  appeal ;  and  the  most  that  can 
be  said  gainst  it  is  that  the  justices 
"leapt  before  they  came  to  the  atile." 
If  the  conviction  is  revived,  and  the 
appeal  heard  in  obedience  to  the  manda- 
mus, the  Sessions  will  have  to  determine 
exactly  the  same  question  they  have 
already  determined  in  another  shape. 
Aa  Lord  Campbell  said  during  the  a^n- 
ment  in  The  Qiiee>i  v.  The  Justices  of  Wor- 


ce^lerghire  (2),  "  If  supposing  a  peremp- 
tory mandamna  awarded,  the  justices 
would  be  required,  in  obedience  to  it,  to 
decide  on  the  vary  point  on  which  they 
have  already  decided,  the  mandamns 
will  not  lie;"  and  per  Littledale,  J.,  in 
The  Queen  v.  The  Jimtiete  of  iliddk- 
eex  (3),  "  This  Court  cannot  dictate  bj 
mandamus  the  judgment  which  another 
Court  should  give."  See  also  The  Qaee» 
V.  Paynter  (4).  In  all  the  cases  where 
a  mandamus  has  been  allowed  to  go, 
the  justices  have  quashed  orders,  ic., 
upon  some  preliminary  point  of  prac- 
tice,  such  as  want  of  pu^ea,  informsl 
notice,  insufficiency  of  grounds  of  ap- 
peal, Jbc.,  which  has  been  held  to  amoant 
to  a  declining  of  jurisdiction.  A  good 
test  of  what  constitutes  a  declining  of 
jurisdiction  ia  given  by  Coleridge,  J., 
in  The  Queen  v.  Brown  (5) — "  If  the  ma- 
gistratea  say  that,  whatever  they  may 
think  as  to  the  merits,  they  are  not  at 
liberty  to  give  a  judgment,  because  thej 
are  unable  for  teant  of  right  partif4  or 
other  eimilar  oljeetion  to  enter  into  the 
question,  that  is  a  declining  of  jurisdic- 
tion." He  also  cit«d  The  Queen  v.  Tlie 
Jwlicet  of  BrUtol  (6) ;  The  Queen  v. 
mdgeway  (7)  ;  The  Queen  v.  The  Inha- 
bitanlantt  of  Charlbury  and  WaleoU  (8); 
The  King  v.  Frieelon  (9) ;  The  Qtieeii  v. 
The  Recorder  of  Liverpool  (judgment  of 
Pattiaon,  J.),  and  Ex  parte  The  Overteert 
ofAckiDoHh  (10). 

Staveley  Hill  (Cooper  with  him),  for 
the  Crown,  were  then  called  upon  to 
answer  the  second  objection. — The  objec- 
tion on  -which  the  justicea  refused  to  hear 
this  appeal  was  a  preliminary  objection, 
and  thereforetherewasadecliningof jn- 

(2)  3  R  &  B.  477 ;  b.  e.  23  Lav  J.  B«p.  H.C. 
113. 

(3)  »  Ad.  ft  E.  MO :  B.  c.  8  IdW  J.  R«F' 
M.C.  18,  tub  turn.  T%e  Queen  v.  St.  Gtorgt'i, 
Hanover  Square. 

(4)  7  E.  &  R  382 ;  s.  e.  26  I^w  J.  Rep.  Q.B 
102. 

(fi)  7  E. SB. 7fi7 :  ». e.  26  Iav  J.  Rap. H.C.  183. 
(8)  7  E.  &  B.  47B  note  (a), 

(7)  1  Bowl.  &  Ry.  132 ;  i.  c.  S  B.  &  A.  627. 

(8)  13  Law  J.  Bep.  M.C.  19. 
(0)aB.&Ad.599. 

(10)  13  Lnir  J,  Rep,  M.C.  S8. 
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risdiction ;  the  cases  cited  hj  the  other 
side  are  accordingly  authorities  to  shew 
that  a  mandamus  will  lie.  The  question  is 
not  at  what  period  of  the  hearing  the  ob- 
jection is  taken,  bat  whether  the  Court 
before  whom  the  appeal  is  heard  have 
ever  applied  their  mind  to  the  legal  merits 
in  law  or  fact,  in  other  words  to  the 
questions  whether  the  appellant  had  done 
the  act,  and  whether  it  was  within  the 
statnte.  The  justices  have  not  applied 
their  minds  to  either  of  the  considera- 
tions ;  all  that  thej  have  decided  is  as  to 
the  words  "  palmistry  or  otherwise '  *  being 
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Mellob,  J. — I  haye  come  to  the  conclu- 
sion that  this  rule  must  be  discharged. 
It  appears  to  me  that  the  law  governing 
this  subject  has  been  clearly  stated  by 
the  counsel  for  the  appellant,  and  that 
the  question  before  us  is  whether  the 
justices  having  jurisdiction  over  the 
subject  of  the  appeal  have  declined  to 
act  on  some  ground  previous  to  the 
hearing.  In  other  words,  the  question  is, 
did  they  decline  jurisdiction  ?  1  am  of 
opinion  that  they  did  not.  The  first  step 
to  he  considered  by  them  was  whether 
the  conviction  by  the  omission  of  certain 
words  did  or  did  not  disclose  an  offence. 
The  form  of  conviction  was  brought 
under  their  notice,  the  objection  to  its 
validity  was  raised  and  was  considered 
by  the  mi^^trates,  and  the  Assistant 
Judge  delivered  the  opinion  of  the  Court 
to  the  effect  that  the  conviction  was  bad. 
No  doubt  the  conviction  might  have  been 
amended,  and  I  certainly  think  the 
justices  conmiitted  an.  indiscretion  in 
declining  to  amend;  thev,  however, 
insisted  on  giving  their  decision  on  the 
conviction  as  it  stood,  and  they  came  to 
the  conclusion,  an  erroneous  one  as  it 
appears  to  me,  that  the  conviction  did 
not  bring  the  case  before  us  within 
the  statute,  and  that  the  appellant 
was  not  to  be  deemed  a  rogue 
and  vagabond.  The  proper  course  for 
the  justices  would  have  been  either  to 
amend  the  conviction  if  they  thought  an 
amendment  necessary  or  to  have  stated 
a  case  for  the  opinion  of  this  Court. 
They  declined,  however,  to  adopt  either 
of  these  alternatives,  and  I  think  they 


are  not  amenable  for  declining  to 
exercise  jurisdiction.  Having  exercised 
jurisdiction  in  this  appeal,  however 
erroneously,  we  cannot  interfere  by 
mandamus,  so  as  in  point  of  fact  to  revise 
their  decision.  I  see  no  way  out  of  the 
difficulty  here,  as  the  justices  have  de- 
clined to  state  a  case,  and  the  authorities 
cited  compel  me  to  say  that  there  has 
been  no  declining  of  jurisdiction.  Ac- 
cordingly this  rule  must  be  discharged. 

Lush,  J. — I  have  come  to  the  same  con- 
clusion, though  with  some  reluctance.  I  am 
not  sure  that  the  judicial  mind  of  the  As- 
sistant Judge  was  applied  to  the  statute, 
seeing  that  he  placed  so  much  stress  on 
the  omission  of  certain  words  which  I 
am  inclined  to  think  would  not  have 
made  the  least  difference  in  the  quality 
of  the  offence.  The  question,  however, 
before  us  is  whether  the  Court  decided  on 
this  appeal.  I  think  they  did.  The 
terms  of  this  statute  were  brought  under 
their  notice,  they  had  a  discussion  about 
the  amendment,  after  that  they  retired 
for  a  time,  and  at  last  returned  into 
Court,  and  found  that  the  form  of  con- 
viction was  bad.  All  these  facts  shew 
that  there  was  a  decision  on  the  legal 
merits.  We  are  not  constituted  a  Court 
of  Appeal  from  Sessions ;  the  Sessions 
have  decided  that  no  legal  offence  was 
disclosed  by  the  conviction,  and  that 
being  so  we  have  no  right  to  enquire 
whether  the  decision  was  right  or  wrong. 
The  justices  did  enter  on  the  hearing  of 
this  appeal,  and  decided  on  the  legal 
merits  of  it,  and  that  being  so  we  have 
no  power  to  compel  them  to  review  their 
decision. 

Eule  discharged^  unthout  costs. 


Solicitors— Solicitor  to  Treatury,  for  the  Crown  ; 
Munton  &  Morris,  for  the  appeUant. 


CASES  COHNBCTED  WITH 
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[IN  THE  QUEEN'S  BENCH   DIVISION.] 

18?7.  1  TAS3ELL  {apjiellant)  v.  Ovenden 
May  9.   J  {respondent). 

Licensing  Act,  1874  (37  ^  38  Vict.  e.  49), 
IS.  3  and  9^ — Chuiwj  Licenced  Premitet — 
Indepe-ndenl  Trade  carried  on  in  Lie«n»ed 
Premites  —  Premises  Open  during  Pro- 
hibikd  Hours  but  not  "kept  open  for  SuU 
of  Intoxicating  Liquors." 

The  appellant,  a  grocer  and  draper,  being 
licensed  to  tell  winet  and  spirile  by  retail, 
tiot  to  be  consamed  on  the  premises,  was 
charged  "for  thai  he  did  keep  ojien  certain 
premises  for  Ike  tal-e  of  iiito.Tlcating  liquors" 
after  ten  o'chck  at  night. 

The  appellant  had  but  onu  shop  for  his 
geneml  trade,  but  the  wines  and  spirits 
were  kept  in  a  large  ease,  tehich  after  ten 
o'clock  was  closed  bi/  shutters  and  locked; 
upon  this  ease  and  in  the  window  were  hung 
notieei  that,  in  accordance  Kith  the  new 
licencing  Act,  wines  and  spirits  could  not  be 
supplied  after  tea  o'clock,  at  night.  The 
shop  itself  wai  open  after  ten  o  clock,  but 
there  was  no  proof  of  any  sale  or  exposure 
of  intoxicating  liquors.  The  justices  held 
the  citarge  proved  under  section  9  of  37  ij- 
38  Viet.  c.  49,  and  competed  tlie  appel- 
lant:  Held,  that  the  conviction  teas  wrong; 

that  before  the  justices  could  convict  upon 
this  information  they  mwt  be  satisfied  that 
the  premises  were  (^encd  or  kept  open  for 
the  sale  of  intoxicating  liquors. 

Case  stated  by  justices  under  20  &■  21 
Vict.  c.  43:— 

1.  At  a  Petiy  SeasioDB  holden  at  the 
Seasiona  House,  Week  Street,  Maidstone, 
in  the  county  of  Kent,  on  Monday, 
the  5th  of  March,  1877,  an  informa- 
tion and  complaint  preferred  by  Patrick 
Ovenden,  a  saperintendent  io  the  connty 
of  Kent  constabulary  (hereinafter  called 
tlie  reapondent),  a^inst  John  TasBell, 
of  the  parish  of  Headcorn,  in  the  said 
connty  of  Kent,  grocer,  draper,  and 
licensed  dealer  in  wines  and  spirita  (here- 
inafter caUed  the  appellant),  under  sec- 
tions 3  and  9  of  37  &  38  Vict.  c.  49, 
charging  for  that,— he,  the  said  John 
Tassell,  on  Saturday,  the  24th  of  Fehro- 
ary,  1877,  in  the  parish  of  Headcorn,  in 
the  sbid  connty,  daring  a  certain  time  (to 
wit),  at  twenty-fiT«  minntes  past    ton 


o'clock  in  the  afternoon  of  the  aaid  24ith 
day  of  Febrnftry,  at  which  time  premises 
for  the  Bale  of  intoxioating  liquors  by  re- 
tail, situate  elsewhere  than  in  the  Metro- 
politan District,  or  in  the  Metropolitan 
Police  District,  or  a  town  or  popnloaa 
place,  as  severally  defined  by  "■  the  Li- 
censing Act,  1874,"  are  directed  to  be 
closed  by  and  in  puraoanoe  of  the  said 
Act,  unlawfully  did  keep  open  certain 
premises  for  the  sale  of  intoxicating  li- 
qnors  by  retail,  situate  in  Headcorn 
aforesud,  and  being  elsewhere  than  in 
the  said  Metropolitan  District,  or  the 
said  Metropolitan  PoUoe  District,  or  in 
snch  town  or  populoas  place  aa  aforesaid, 
for  the  sale  of  intoxicating  liquors  (to 
wit)  wines  and  spirits,  contrary  to  the 
form  of  the  statute  in  snofa  case  made  and 
provided,  was  heard  and  determined  by 
us,  the  said  parties  respectively,  being 
then  present,  and  upon  such  hearing  the 
appellant  was  duly  convicted  before  us  of 
the  said  oSence,  and  we  adjudged  him  to 
forfeit  and  pay  the  sum  of  one  pound,  to 
be  paid  and  applied  according  to  law,  and 
also  to  pay  to  the  said  respondent  the  sum 
of  ten  shillings  for  his  costs  in  this  behalf. 

2.  And  whereas  the  appellant,  being 
dissatisfied  with  our  determination  upon 
the  hearing  of  the  said  information  and 
complaint,  as  being  erroneous  in  point  of 
law,  hath,  pursuant  to  section  2  of  the 
said  statnte,  20  k  21  Vict.  c.  43,  duly 
applied  to  us  in  writing,  to  state  and 
sign  a  case,  setting  forth  the  facts,  and 
the  grounds  of  such  onr  determination  as 
aforesaid,  for  the  opinion  of  this  Court, 
and  hath  duly  entered  into  a  recogni- 
sance, as  required  by  the  statute  in  that 
behalf. 

3.  Now,  therefore,  we  the  said  jostices, 
in  compliance  with  the  said  application, 
and  the  provisions  of  the  said  sbitnte,  and 
by  consent  of  the  said  parties,  do  hereby 
state  and  sign  the  following  case  : — 

4.  Upon  the  hearing  of  the  informa- 
tion it  was  proved  or  admitted  as  facte, 
that  the  appellant  has,  and  occnpies  a 
shop  in  Headcorn  aforesaid,  where  he 
sells  drapery,  grocery,  and  winee  and 
spirits  not  to  be  consumed  on  snch  pre. 
mises. 

5.  On  the  day  named  in  the  informa- 
tion and  complaint  a  police  constable,  at 
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twenty-five  minutes  past  ten  o'clock  at 
night,  found  the  appellant's  shop  open  in 
the  usual  waj  of  his  trade ;  he  went  in, 
and  told  appellant  his  shop  ought  to  be 
closed  at  ten  o'clock  at  night.  The  ap- 
pellant  drew  the  police  constable's  atten- 
tion to  a  large  wooden  case  that  was 
standing  in  the  shop,  and  to  a  printed 
notice  that  was  hanging  on  the  case. 
The  constable  obserred  that  the  front  of 
the  case  was  closed  with  interlaced  shut- 
ters,  and  at  the  end  of  the  last  shutter 
there  was  a  lock.  The  appellant  told  the 
constable  that  the  case  was  locked,  and 
took  hold  of  the  shutters  to  shew  they 
were  properly  secured  by  the  lock;  he 
also  produced  a  key,  but  did  not  try  the 
lock  with  it.  The  wooden  case  above- 
mentioned  was  eight  feet  by  five  feet,  and 
c^MUe  of  holding  thirty  dozen  of  bottles. 
It  stood  close  to  the  entrance  of  the  shop, 
before  the  ordinary  counter,  and  any  per- 
son entering  the  shop  could  immediately 
see  the  contents  when  the  shutters  were 
not  up,  but  when  up  the  contents  could 
not  be  seen.  .  The  notice  hanging  on  the 
case  was  as  follows : — 

**  Notice. — Customers  are  informed  that 
in  accordance  with  the  New  Licensing 
Act,  Messrs.  W.  &  A.  Qilbey's  wines  and 
spirits  cannot  be  supplied  in  this  shop 
after  ten  o'clock  at  night;"  and  there 
was  a  similar  notice  placed  in  the  shop 
window. 

6.  There  was  no  proof  of  any  sale  or 
exposure  of  intoxicating  liquors  at  the 
time  in  question,  nor  that  liquors  wero 
kept  in  any  other  place  in  the  shop  other 
than  in  the  said  wooden  case. 

7.  It  was  contended,  on  behalf  of  the 
^pellant,  that  he  had  not  committed  any 
ofience  against  sections  3  and  9  of  the 
Licensing  Act,  1874,  "  under  whic)i  the 
information  was  laid  (1).  Generally,  that 
the  shop  was  kept  open  for  the  sale,  of 
grocery  and  drapery,  which  the  appellant 
was  entitled  to  do,  notwithstanding  the 
sections  of  the  Act  before  referred  to, 

(1)  37 &  38  Vict.  c.  49.  s.  3.— "All  premises 
in  which  intoxicating  liquors  are  sold  by  retail 
•hall  be  closed  as  foUows — (1)  If  situate  "within 
the  metropolitan  district,  ....  (2)  If  situate  be- 
yond the  metropolitan  district,  and  in  the  metro- 
politan police  district,  or  in  a  town  or  in  a  populous 
pUce  as  defined  by  this  Act  ...  .  (3)  If  situate 
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which  require  him  to  close  at  ten  o'clock, 
provided  there  was  a  bona  fide  intention 
on  his  part  not  to  sell  intoxicating  liquors 
after  that  hour,  and  that  he  had  done  as 
much  as  he  could  to  shew  that  such  was 
his  intention.  We,  however,  were  of 
opinion  that  the  sections  3  and  9  of  the 
I/icensing  Act,  1874,"  were  unexceptional, 
and  it  was  imperative  that  the  appellant 
should  close  his  licensed  premises  at  ten 
o'clock  at  night. 

8.  If  the  Court  should  be  of  opinion 
that  the  said  conviction  was  legally  and 
properly  made,  and  the  appellant  is  liable 
as  aforesaid,  then  the  said  conviction  is  to 
stand,  but  if  the  Court  should  be  of 
opinion  otherwise  then  the  said  informa- 
tion and  complaint  are  to  be  dismissed. 

Tickell,  for  the  appellant. — The  ques- 
tion is  whether  there  is  any  evidence  of 
an  offence  under  section  9.  It  is  found 
that  there  was  no  sale  and  no  exposure, 
and  the  intention  of  the  appellant  to  sell 
only  such  things  as  he  might  lawfully 
sell,  was  made  plain  by  the  notice  and  by 
locking  up  the  case.  To  constitute  an 
offence  it  is  necessaiy  that  the  premises 
be  kept  open  for  the  purpose  of  sale,  as 
the  words  in  the  section  are  distinct  (1). 
Brigden  v.  Heighea  (2)  establishes  the 
true  principle  of  interpretation  of  the 
statute.  Where  the  part  of  the  premises 
containing  the  liquor,  and  where  the 
liquor  is  sold  has  been  duly  closed,  then 
the  offence  has  not  been  committed ;  and 
that  is  so  because  it  is  thereby  shewn  that 
there  was  no  intention  to  sell,  and  that 

elsewhere  than  in  the  metropolitan  district,  or 
the  metropolitan  police  district  or  such  town  or 
populous  place  as  aforesaid,  ....  on  the  nights 
of  all  other  days  ^than  Saturday  and  Sunday) 
from  ten  o'clock  until  six  o'clock  on  the  following 
morning." 

Section  9.  '*  Any  person  who,  during  the  time  at 
which  premises  for  the  sale  of  intoxicating  liquors 
are  directed  to  be  closed  by,  or  in  pursuance  of 
this  Act,  sells  or  exposes  for  sale  in  such  premises 
any  intoxicating  liquor,  or  opens  or  keeps  open 
such  premises  for  the  sale  of  intoxicating  liquors, 
or  allows  any  intoxicating  liquors,  although  pur- 
chased before  the  hours  of  closing,  to  be  con- 
sumed in  such  premises,  shall,  for  the  first  offence 
be  liable  to  a  penalty  not  exceeding  10^.,  and  for 
any  subsequent  offence  to  a  penalty  not  exceed- 
ing 20/." 

(2)  45  Law  J.  Bep.  M.C.  58 ;  s.  c.  Law  Rep.  1 
Q.B.  D.  330. 
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the  premises  though  licensed  were  not 
open  for  the  sale  of  liqnor. 

Byron,  for  the  respondent. — This  case 
18  very  different  from  the  case  cited  of 
Brigdm  v.  Heighea  (2).  There  there  was 
a  complete  division  of  the  shop,  and  the 
part  where  the  wines  and  spirits  wore  eold 
was  shnt  np  at  t«n,  while  here  the  whole 
premises  were  kept  open. 

[Field,  J. — Mnst  yon  not  go  farther 
and  shew  that  they  were  open  for  the  sale 
of  intoxicating  liqnors  p] 

No ;  section  3  directs  that  all  premises 
in  which  intoxicating  liquors  are  sold, 
shall  be  closed.     Then  section  9,  in  im- 

rsing  a  penalty  on  a  violation  of  section 
,  uses  the  words,  "  for  the  sale  of  intoxi- 
cating hqaors,"  as  descriptive  of  the 
natnre  of  the  prenuses,  and  not  as  giving 
the  reason  for  which  the  premises  were 
open.  The  Legislature  intended  all 
licensed  premises  to  be  closed,  and  if  a 
man  has  only  one  shop,  if  it  be  licensed 
he  mnst  close  it,  and  it  is  immaterial 
whether  or  no  there  was  any  parpose  of 
sale,  if  as  a  fact  the  shop  is  open  at  a 
prohibited  time.  In  the  argument  cer- 
tainly, and  apparently  in  the  jadgment  in 
Brigden  v.  Heighei  (2),  this  construction 
of  the  A.ot  seems  to  have  been  assumed 
bo  be  the  right  one. 

Tiekell,  in  reply. — This  cannot  be  the 
intention  of  the  Act,  and  nothing  is  ex. 
pressly  said  in  the  case  cited  to  establish 
that  construction, 

[Field,  J. — The  point  certainly  was 
not  presont  to  my  mind,  as  the  iaatices 
found  that  the  drapery  shop,  which  alone 
was. open,  was  never  "premises  for  the 
sale  of  intoxicating  liqnora."] 

If  the  construction  suggested  were 
right  it  would  make  every  person  who 
came  upon  the  premises  for  a  legal  object 
guilty  of  an  offence,  for  section  25  of  35 
A  36  Vict.  c.  94  (the  Licensing  Act,  1S?2), 
wonld  apply.  So  it  is  not  the  mere  fact 
of  being  open  that  is  the  offence,  if  so, 
"  snch  premises  "  would  have  been  suffi- 
cient ;  but  the  words,  "  for  sale,"  were 
tint  in,  not  to  describe  the  premises,  but  to 
imit  the  purpose  for  which  they  are  open. 

[Field,  J.,  to  Byron. — Does  not  the  re- 
spondent's contention  make  a  publican 
liable  for  merely  opening  his  door  to  go 
out  alter  honra  F] 


Byron. — Probably  so  ;  the  object  of  the 
Act  being  to  relieve  the  justices  from  the 
onus  of  deuiding  whether  the  object  was 
to  sell  or  not. 

Mbllor,  J. — I  am  by  no  means  snre 
that  the  object  or  intention  of  the  L^s- 
ture,  in  directing  all  premises  in  which 
intoxicating  liqnora  are  sold  to  be  closed  at 
a  certain  time,  may  not  have  been  to  save 
all  the  trouble  of  entering  into  enquiries 
of  this  kind,  which  involve  mattera  so  diffi- 
cult of  proo^  namely,  for  what  parpose 
Gsmises  are  open  or  kept  open.  But  1 
ve  come  to  the  conclosiou  that  the 
effect  of  the  9th  section  is  that,  althongh 
it  reiterates  that  the  doors  are  to  be  closed 
at  a  certain  time,  yet  it  does  not  impose 
a  penalty  on  the  person  who  when  the 
time  arrives  really  does  take  all  precan- 
tions  against  the  sale  of  intoxicating 
liquors.  It  is  for  the  justices  to  consider 
whether  the  precautions  are  real  or  sham, 
but  the  pencuty  under  the  section  is  in- 
oarred  only  by  the  person  who  after  hours 
sells  or  exposes  for  sale  intoxicating 
liquors,  or  opens  or  keeps  open  for  the 
sale  of  intoxicating  liquors  the  licensed 
premises.  As  to  this  being  the  case  here 
the  finding  of  the  justices  is  silent ;  they 
do  not  suggest  that  there  was  any  sale  or 
exposing  for  sale,  indeed  I  gather  from 
their  statement  that  there  was  no  evidence 
that  the  expressed  intention  of  the  appel- 
lant not  to  sell  or  expose  for  sale  was  not 
bona  fide.  Then  I  am  fortified  in  this 
construction  of  the  section  by  a  consider- 
ation of  section  25  of  the  Act  of  I87'2 
(35  &  36  Vict.  c.  94),  which  shews  that 
if  any  premises  are  open  in  contravention 
of  the  statute,  it  imposes  on  any  person 
found  there  the  onue  of  shewing  that  his 
presence  was  not  in  contravention  of  the 
Act.  Therefore  the  safer  construction  is, 
that  the  justices  must  be  satisfied  upon 
an  information  of  this  kind  that  the  pre- 
mises were  open  for  the  sale,  or  for  the 
purposes  of  sale  of  intoxicating  liquor; 
and  they  are  not  justified  in  convicting 
where  such  facts  do  not  appear.  I  agree 
80  far  with  Mr.  Byron  in  his  comments 
on  the  former  case  of  Brigden  v.  Heighen 
(2),  that  the  argument  and  the  judgment 
went  upon  the  tsMt  that  there  was  a 
bona  fide  closing  of  the  part  of  tbo  pr«- 
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miseB  where  the  intozicatiiig  liquors  were 
sold.  The  point  now  raised  was  not 
pxvsent  to  the  mind  of  either  of  ns,  for 
there  was  sach  a  separation  and  boiuifde 
closing  of  the  only  premises  in  which  in- 
toxicating liquors  ever  were  sold,  that 
tiie  justices  were  not  justified  in  conyict- 
ing.  We  did  not  mean  to  go  the  length  of 
sajing  that  merely  keeping  open  licensed 
premises  was  an  offence ;  there  is  the 
farther  consideration  hefore  the  penalty 
is  incurred,  whether  they  are  open  for  the 
sale  of  intoxicating  liquors.  Here  this  is 
fonnd  in  the  appelUnt's  fijkvour,  and 
therefore  I  think  that  the  conviction  was 
wrong. 

Field,  J. — ^I  am  of  the  same  opinion. 
As  my  learned  hrother  has  stated  very 
clearly  and  fully  what  is  our  view  of  the 
true  oonstmction  of  the  statute,  I  need 
add  hut  very  little  to  what  he  has  said. 
I  quite  agree  that  we  are  not  hound  hy 
authority  on  the  point.  Brigden  v.  Heighes 
(2)  is  not  against  our  present  decision. 
What  are  the    facts?     The    appellant 
keeps  premises  which  are  sometimes  pre- 
mises ror  the  sale  of  intoxicating  liquors  ; 
but  he  has  a  large  case  in  which  and  only 
in  which  the  intoxicating  liquors  are  kept, 
and  only  from  which  thev  are  sold.  When 
this  case  is  closed  there  is,  as  is  distinctly 
found,  no  exposing  for  sale  of  liquor  at 
aU.    The  justices  have  in  effect  found  a 
bona  fide  intention  on  the  part  of  the 
appellant  not  to  sell  after  hours.     They 
thought,  indeed,  that,  as  the  premises 
were  actually  open,  and  were  premises 
for  the  sale  of  intoxicating  liquors,  they 
were  bound  to  convict  under  the  Act; 
hut  we  think  otherwise,  and  as  one  im- 
portant element  of  the  offence  created  by 
the  Act  was  wanting,  the  conviction  can- 
not  be  sustained. 

Judgment  for  the  appellant. 


Solicitors — F.  J.  &  O.  I.  Braikenridge,  agents  for 
John  CSue  &  Son,  Maidstone,  for  appellant; 
Palmer,  Boll  &  Fry,  agents  for  Bealc,  Hoars  & 
Hovlett,  Maidstone,  for  respondent. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1877     r  ^^^^  (appellant)  v,  THE  oeeat 

10//.     I  BXSTEBN  RAILWAY  COMPAXT 

June  /.  ^  (respondents) . 

Railway  Company — Bye-law  —  Passen- 
ger Travelling  vrlthout  a  Ticket — Liability 
for  Fare — Notice  of  Demand — 8  Vict,  c. 
20.  8.  145. 

A  bye-law  was  made  by  a  railway  com- 
pany,  under  the  powers  of  their  special  Act^ 
and  of  S  ^  9  Vict,  c,  20,  in  the  terms 
following  : — "  No  passenger  wiU  be  allowed 
to  enter  any  carriage  on  the  railway ,  or  to 
travel  therein  upon  the  railway ,  unless  fur- 
nished  by  the  company  with  a  ticket,  speci- 
fying the  class  of  carriage  and  the  stations 
for  conveyance  between  which  such  ticket  is 
issued Any  person  tra/uelling  with- 
out a  ticket^  or  failing  or  refusing  to  shew 
or  deliver  up  his  ticket  as  aforesaid^  shall 
be  required  to  pay  the  fare  from  the  station 
whence  the  train  originally  started  to  the 
end  of  the  journey  " ; — ^Held,  that  in  order 
to  entitle  the  company  to  take  proceedings 
under    this    bye-law^    a    demand  of   the 
fare  due  must  ha/ve  been  first  made  to  the 
passenger  who  refused,  or  was  unable  to 
produce  his  ticket. 

Case  stated  by  justices  under  20  &  21 
Vict.  c.  43. 

The  information  charged  the  appellant, 
for  that  he  being  a  passenger  in  a  car- 
riage belonging  to  the  Great  Eastern 
Bailwaj  Company,  did  unlawfully  fail  to 
shew  his  ticket  when  lawfully  requested 
so  to  do,  contrary  to  the  bye-laws  of  the 
company,  in  such  case  made  and  pro- 
vided. 

It  was  proved  on  the  part  of  the 
respondents  that  the  appellant  travelled 
by  one  of  their  trains  from  some  station 
on  their  railwav  to  Stratford,  on  the 
said  28th  day  of  December  last ;  that  he 
was  then  and  there  asked  by  one  Crofb 
(he  being  one  of  the  company's  ticket 
collectors)  in  the  ordinary  course  of  duty 
to  shew  lus  ticket,  which  he  refused  to 
do ;  that  he  was  then  asked  from  what 
station  he  had  come,  and  that  he  was 
then  understood  to  reply  "from  Hell," 
but  afterwards  added  that  "  The  collector 
knew  very  well  where  he  had  come  from, 
and  that  ne  was  a  season  ticket  holder." 
The  bye-law  of   the    Great    Eastern 
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Railway  Company  above  referred  to 
(which  was  put  in  evidence  and  proved 
to  be  duly  pablished)  was  as  follows : — 
"  No  passenger  will  be  allowed  to  enter 
any  carriage  on  the  railway,  or  to  travel 
therein  npon  the  railway,  nnless  fur- 
nished by  the  company  with  a  ticket, 
specifying  the  class  of  carriage  and  the 
stations  for  conveyance  between  which 
such  ticket  is  issned.  Every  passenger 
shall  shew  and  deliver  np  his  ticket 
(whether  a  contract  or  season  ticket,  or 
otherwise)  to  any  dnly  authorised  servant 
of  the  company  whenever  required  to 
do  so  for  any  parpose.  Any  person 
travelling  without  a  ticket,  or  failing 
or  refusing  to  shew  or  deliver  up  his 
ticket  as  aforesaid,  shall  be  required  to 
pay  the  fare  from  the  station  whence  the 
train  originally  started  to  the  end  of  his 
journey." 

It  was  admitted  at  the  hearing  that 
the  appellant  did  hold  a  first-class  season 
ticket  from  Brentwood  Station  to  Liver, 
pool-street  Station,  on  the  respondents' 
railway.  It  was  also  admitted  that  the 
train  in  which  the  defendant  was  travel- 
ling  started  from  Colchester,  and  that  the 
fare  from  that  place  was  78.  6d.y  or  49. 
more  than  the  fare  from  Brentwood,  the 
place  from  which  the  season  ticket  was 
available. 

At  the  hearing  of  the  said  information 
it  was  urged  on  behalf  of  the  appellant 
that  the  information  ought  to  be  dis- 
missed npon  the  ground  that  no  demand 
for  the  sum  required  to  be  paid  was  made 
upon  him  at  the  time  when  the  offence 
was  committed,  and  therefore  the  provi- 
sions of  the  bye-law  had  not  been  com- 
plied with.  It  was  also  objected  that  the 
justices  had  no  jurisdiction  on  the  ground 
that  the  act  done  was  not  within  the  bye- 
law,  as  such  bye-law  only  "  required  *'  the 
£Eire  to  be  paid  from  whence  the  train 
originally  started  to  the  end  of  the 
journey,  which  payment  was  not  a 
penalty  or  forfeiture,  and  therefore  not 
recoverable  by  virtue  of  the  bye-law  and 
8  &  9  Vict.  cap.  20  (1). 

(1)  By  the  Railway  Clauses  Consolidation  Act, 
1845,  section  8,  a  railway  company  is  entitled  to 
make  regulations  for,  inter  alia^  "the  travelling 
upon,  or  using,  and  working  of  a  railway."    By 


The  justices  were  of  opinion  that  as 
the  appellant  refused  and  failed  to 
shew  nis  ticket  when  required  he  had 
made  himself  liable  to  the  payment  of 
78,  6(2.,  the  full  second-class  £etre  from 
Colchester  aforesaid  to  Liverpool  Street, 
and  that  the  amount  was  recoverable  as  a 
forfeiture  under  the  respondents'  bye-law 
in  conjunction  with  the  8  &  9  Yict.  cap. 
20.  s.  145,  and  accordingly  convicted  the 
appellant. 

The  questions  for  the  opinion  of  the 
Court  were, — 

1.  Whether  a  demand  for  the  sum  re- 
quired by  the  respondents  to  be  paid  was 
necessary  at  the  time  the  offence  was 
committed ;  or  whether  the  proceedings 
taken  before  us  were  a  sufficient  require- 
ment under  the  said  bye-law. 

2.  Whether  the  extra  payment  re- 
quired to  be  made  under  the  bye-law  was 
a  forfeiture,  and  recoverable  within  the 
meaning  of  the  statute  8  &  9  Yict.  cap. 
20.  s.  145,  or  whether  it  constituted  a 
penalty,  and  consequently  came  within 
the   principle   laid  down  in  Dearden  v. 

section  109  power  is  given  to  make  bje-laws  for 
the  purpose  of  enforcing  the  regulations  ;  and  any 
person  ofiending  against  any  such  bye-law  shall 
forfeit  for  every  such  offence  any  sum  not  exceed- 
ing five  pounds,  to  be  imposed  by  the  company  in 
such  bye-laws  as  a  penalty  for  any  such  offence.'* 
By  section  145,  "Every  penalty  or  forfeiture  im- 

e>sed  by  this  or  the  special  act,  or  by  any  bye- 
w  made  in  pursuance  thereof,  the  recovery  of 
which  is  not  otherwise  provided  for,  may  be  re- 
covered by  summary  proceedings  before  two 
justices.  On  complaint  being  made  to  any  justice 
he  shall  issue  a  summons,  requiring  the  party 
complained  against  to  appear  before  two  justices 
at  a  time  and  place  to  be  named  in  such  summons, 
and  every  such  summons  shall  be  served  on  the 
party  offending  either  in  person,  or  by  leaving 
the  same  with  some  inmate  at  his  usual  place  of 
abode ;  and  upon  the  appearance  of  the  party  to 
be  complained  against,  or  in  his  absence  after 
proof  of  due  service  of  such  summons,  it  shall  be 
lawful  for  any  two  justices  to  proceed  to  the  hear- 
ing of  the  complaint,  and  that  although  no  in- 
formation in  writing  or  in  print  shall  hare  been 
exhibited  before  them,  and  upon  proof  of  the 
offence,  either  by  the  confession  of  the  pu*^  com- 
plained against,  or  upon  the  oath  of  one  creditable 
witness  or  more,  it  shall  be  lawful  for  snch 
justices  to  convict  the  offender,  and  upon  such 
conviction  to  adjudge  the  offender  to  pay  the 
penalty  or  forfeiture  incurred,  as  well  as  such 
costs  attending  the  conviction  as  such  justict;^ 
shall  think  fit" 


Vol  46  ] 

Bromi  r.  Great  Eastern  Bail.  Co.,  Q,B. 

Tomtend  (2).  If  the  Court  should  be  of 
opinion  ihat  a  demand  of  the  amount  re- 
quired hj  the  respondents  was  necessary 
at  the  tune  of  the  offence,  or  that  the 
amount  so  required  constituted  a  "  pe- 
naltj/*  the  order  made  on  the  appellant 
was  to  be  discharged.  If  the  Court  shall 
be  of  opinion  that  there  was  a  sufiBcient 
nqnirement  bj  the  respondents,  or  that 
the  amount  so  required  constituted  a 
*'  forfeiture,",  then  me  order  made  was  to 
stand. 

Joseph  Brawn  and  M^Leod,  for  the  ap- 
appellants. — ^The  justices  ought  to  have 
dismissed  this  information.  First,  a  de- 
mand was  necessary  in  order  to  entitle 
the  respondents  to  charge  the  full  &re, 
otherwise  non  constat  that  they  ever  in- 
tended to  claim  it.  Secondly,  every 
bje-law  imposing  a  penalty  or  forfei- 
tore  must  fix  the  sum ;  so  that  even  if 
the  appellant  is  liable  to  pay  the  fare, 
notwithstanding  no  demand  was  ever 
made  at  the  time,  the  sum  claimed  does  not 
constitute  a  penalty  or  forfeiture  within 
the  meaning  of  8  Vict.  c.  45.  s.  145 — 
CkSUon  V.  The  London  <md  Croydon  UaiU 
wof  Company  (2).  They  also  cited 
heoarden  t.  Tovonsend  (3). 

W.  J.  Metcalfe  and  W.  Austin  Met- 
ea//e,  for  the  respondents. — As  regards 
the  question  whether  or  not  this  is  a 
penalty  or  forfeiture  as  distinguished 
from  a  mere  civil  debt,  Chilton  v.  The 
London  and  Croydon  BaUway  Company  (3) 
is  not  in  point.  The  decision  in  that 
case  tamed  entirely  on  the  right  to  arrest, 
which  was  quite  independent  of  the 
enqoiiy  whether  the  sum  demanded  was 
a  penalty  or  forfeiture.  Then  as  to  the 
objection  that  a  demand  ought  to  have 
been  made  at  the  time  when  the  offence 
was  committed,  it  is  sufficient  that  this 
should  be  done  by  summons.  He  cited 
Woodard  v.  The  Eastern  Cotmties  Bail- 
way  (4). 

Bnwn  replied. 

Mkllob,  J. — It  strikes  us  that  upon 
the  general  principles  of  law  it  is  the 

(2)  16  Mae.  &  W.  212 ;  t.  e.  16  Law  J.  Bep. 
Etth.  89. 
(S)  35  Uw  J.  Bep.  M.C.  60 ;  s.  c.  Uw  Bep.  1 

(4)  SO  Law  J.  Bep.  M.C.  196. 
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duty  of  a  railway  company  who  seek  to 
impose  a  bye-law  Kke  the  present  upon  the 
public  to  tell  a  passenger  at  the  time 
wben  the  ticket  is  demanded  and  he 
refuses  or  is  unable  to  produce  it,  that  he 
is  liable  to  pay  some  fixed  sum  or  a  sum 
such  as  rrufL  recognised  as  wid.in  the 
terms  of  the  Act  of  Parliament.  I  think 
it  would  be  far  better  for  a  railway 
company  to  impose  some  fixed  sum 
under  51. ;  nevertheless,  it  is  sufficient  if 
none  of  the  £Ekres  which  could  be  de-> 
manded  under  the  bye-law  should  exceed 
that  amount.  But  I  am  satisfied  that 
it  would  be  manifestly  unjust  if  a  man, 
who  is  willing  to  pay  the  amount 
claimed,  were  compeUed  to  go  before 
a  magistrate,  and  have  his  case  dealt 
with  in  a  Court  of  justice.  The  effect 
of  the  bye-law  is  to  exclude  persons 
travelling  without  a  ticket;  but  until 
the  person  has  got  into  the  carriage  he  is 
not  subject  to  the  bye-law.  If,  how- 
ever, he  has  got  into  the  carriage  in  the 
character  of  a  passenger,  he  is  bound  to 
shew  a  ticket ;  and  if  he  fails  to  do  so 
the  company  may  recover  the  &re  from 
the  most  remote  place  from  which  the 
train  has  come.  The  offence  is  com- 
mitted when  the  person  travelling  has 
refused  or  failed  to  produce  his  ticket. 
In  order,  however,  that  the  company 
may  recover,  they  should  make  a  demand 
of  the  amount  of  the  fare  claimed,  and 
for  this  reason,  that  the  amount  is  within 
their  knowledge  and  not  within  that  of 
the  passenger,  who  does  not  know  where 
the  train  has  come  from  or  the  amount 
of  the  fare.  Therefore  it  is  that  it  is 
necessary  that  a  demand  should  be  made 
in  order  to  give  the  passenger  the  oppor- 
tunity of  paying.  I  am  also  inclined  to 
think,  notwithstanding  the  expression  of 
an  opinion  to  the  contrary  in  ChiUon  v. 
The  London  and  Croydon  BaUway  Company 
(3),  by  Parke,  B.,  that  the  sum  due  was 
in  the  nature  of  a  penalty  or  forfeiture ; 
I  stop  short,  however,  of  expressing  any 
positive  opinion  as  to  that  because  I  think 
that  a  demand  should  have  been  made. 
The  decision  of  the  magistrate  was  there- 
fore erroneous,  and  must  be  reversed. 

Lush,  J. — I  should  say,  if  it  were 
necessary  to  decide  the  point,  that  the 
sum  demanded  is  in    the  nature  of   a 
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pen&lty  and  by  way  of  pnnislimeiit  for  an  having  been  bought 
act  of  omission  or  oommiasion  on  the  to  be  an  antteer  to 
part  of  a  traveller ;  for  the  §iim  charged 
from  the  station  from  which  the  train 
has  started,  ia  generally  a  larger  snm 
than  the  passenger  woud  have  had  to 
pay  &om  the  station  he  started  from. 
Moreover,  I  think  that  this  bye-law  is  not 
bad,  merely  because  the  exact  amonnt 
that  is  to  be  mid  has  not  been  ascer- 
tained ;  for  it  has  been  held  that  a  bye- 
law  is  good  which  imposes  a  reasonable 
charge,  even  though  the  precise  amoant 
has  to  be  enbseqnently  ascertained ;  for 
instance,  a  bye-law   that    every  bnrgesa 

Ey  a  reasonable  som  for  building  of  the 
w  Conrts,  or  for  cleaning  the  borough 
upon  the  coming  of  the  Jndges.  See 
Oomi/n't  Digeil,  vol.  ii.,  tit.  "  Bye-law,"  p. 
159.     Nor  do  I  think  that  the  bye-law 

is  bad,  becanae  it  might  have  included  a  ported  from  abroad. 
Bum  beyond  51.  However,  it  is  not  neces- 
sary to  decide  that  point,  as  I  am  of 
opinion  that  as  the  amount  was  uocer- 
tain,  and  had  to  be  ascertained  by 
reference  to  the  place  from  which  the 
train  originally  started,  and  that  lact  is 
presnmably  better  known  by  the  railway 
company  than  the  passenger,  a  demand 
ought  to  have  been  made.  The  ground 
on  which  I  decide  this  case  is  that  before 
proceedings  are  taken  under  this  bye-law 
notice  of  the  amount  claimed  mast  be 
given  to  the  passenger. 


received  fiom  abroad 
to  oe  an  antteer  to  a  eamitwn*  for  kiUing, 
wounding  or  taking  any  vrild  bird,  or  tx- 
foeing  or  offering  for  sale  any  tmld  Urd 
recently  kUled  or  taken  between  the  \hth  of 
March  and  the  Itt  of  Angutl,  te  implie^y 
repealed  by  the  WHd  Fowlt  Protection 
Act,  1876,  which  omOs  the  excuse,  and  in 
other  way»  extends  the  former  tlatute. 

By  the  Wiid  Fouils  Protection  Act,  1876 
(39  5"  40  Vict.  c.  29.  t.  2),  "  any  persm 
toho  thall  kili,  woujui  or  take  ....  any 
wild  foal  .  ...  or  afiall  have  in  hit  con- 
trol or  pottession  amy  loild  fowl  recently 
killed,  wounded  or  taken  ....  beticeen 
the  15th  of  February  and  the  lOth  of  J«ly 
in  any  year,  shall  on  conviction  forfeit  and 
pay,"  ^. : — Held,  that  it  ica«  no  defence 
to  a  summons  preferred  under  the  above 
section  to  shew  that  the  bird  had  been  im- 


Judgmmtfor  the  appellant. 


Casb  stated  under  20  tt  21  Vict,  c  43, 
by  Sir  Thomas  Gabriel,  Bart.,  one  of  the 
aldermen  of  the  City  of  London,  being 

one   of  Her  Majesty's    justices   of    the 
peace  in  and  fcr  the  said  cily. 

Upon  the  hearing  of  a  certain  informa- 
tion and  complaint  preferred  by  the  ap- 
pellant, a  superintendent  in  the  service 
of  the  Society  for  the  Prevention  of 
Cruelty  to  Animals,  against  the  respon- 
dent, a  fishmonger  and  ponlterer.  Cannon 
Street,  in  the  City  of  London,  under  39 
&  4(0  Vict.  c.  29. 8. 2  (1),  an  "  Act  for  the 
Preservation  of  Wild  PowL"  for  that  the 


[IN  THE  COMMON  PLEAS  DIVISION] 
1877.    ■ 
Jane  15.  j 


WHITEHEAD  v.  BHITHBBB. 


(1)  SB  &  «  Vict.  8.  29.  "WhBWM  the  •ild 
fowl  of  Uifl  United  Eingdom,  fomiiiig  k  aUpU 
article  of  food  and  coDunerce,  have  of  late  yean 
greatlj  dscressed  ia  nnmbaF  bj  reaaan  of  their 
being  inconaidecBtely  slaughtered  daring  the  time 
that  the;  have  eggs  and  jonng :  ana  whereu, 
oiring  to  their  maiksCable  Talne,  the  piotaMian 
a<uoided  to  them  bj  the  35  &  36  Vict,  c  7B  ie 
inBufflcient ;  it  is  expedient  thenfore  to  piovide 
for  their  further  protection  dming  tJia  breeding 


WHd  Fowls  Protection  Act,  1876  (39  ^ 
40  Viet.  c.  39),  i,  2 — Saving  in  poiteision 
wiiftiii  Prohibited  Time  —  Foreign  Bird 
—Wild  Birds  Protection  Act,  1872  (35 
4-  36  Vict.  c.  78). 

The  Wild  Birds  Protection  Act,  1872, 
which  (Ulowt  the  ejxuse  of  the  wild  bird 


birds  eo  named. 

Section  2.  "Anj  pereon  vho  shall  kill,  wound, 
or  attempt  to  kUI  or  wound,  or  take  anj  wild  fowl, 
or  use  anj  boat,  gun,  net,  or  other  engine  oi  in- 
■trumeDl  for  the  purpose  of  killing,  iroimding  or 
taking  any  wild  fowl.  (»  shell  have  in  his  control 
or  possessiou  any  wild  fowl  receadv  killed, 
wounded  or  taken  between  the  Iftth  of  Februai; 
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respondenty  on  the  lOtb  of  April,  1877, 
muawfiillj  had  in  his  control  and  pos- 
seaoon  a  certain  wild  fowl,  to  wit,  a 
ployer,  then  recently  killed,  contraiy  to 
the  Act. 

On  behalf  of  the  appellant,  it  was 
proved  that  Bead,  an  officer  of  the  said 
Society,  on  the  10th  of  April,  1877,  pur- 
ehased  for  Is.  Sd.^  at  the  shop  of  the  re- 
spondent^ a  plover,  then  and  there  in  the 
posBession  of  the  respondent. 

On  behalf  of  the  respondent,  it  was 
proved  that  the  plover  so  pnrchased  was 
one  of  a  consignment  of  dead  plovers  re- 
ceived by  a  Mr.  Howard,  a  poulterer, 
from  Holland,  and  by  him  sold  to  the 
respondent. 

After  hearing  the  witnesses  and  argu- 
ments, I  held  that  the  Act  of  1876  was 
for  the  preservation  of  wild  fowl  of  the 
United  Kingdom  only,  and  that  the  bird 
in  qnestion  having  been  brought  from 
abroad  was  not  within  the  Act,  and  dis- 
missed the  summons. 

The  questions  of  law  for  the  opinion  of 
the  Court  are^ 

YixBtj  Whether  the  said  Act  makes  it 
an  offence  for  any  person  to  have  in  his 
control  or  possession,  within  the  pro- 
hibited time,  a  wild  fowl  recently  killed, 
Ac.,  although  such  wild  fowl  shall  have 
been  bought  or  received  of  some  person 
or  persons  residing  out  of  the  United 
Kingdom. 

Secondly,  Whether  section  2  of  the 
said  Act  applies  to  the  coAtrol  or  pos- 
session (by  exposing  or  offering  for  sale 
in  a  shop)  of  a  wild  fowl  recently  killed 
within  the  prohibited  time,  such  exposing 
or  offering  for  sale  being  a  distinct  offence 
in  itself,  punishable,  under  section  2  of 
the  Act  of  1872,  35  &  36  Vict.  c.  78, 
8.  2  (2),  if  such  wild  fowl  be  not  bought 

lod  th«  10th  of  Jtilj,  in  any  year,  shall,  on  oon- 
yietioo  of  any  such  offenee  before  any  iuetice  or 
JQftioes  of  the  peace  .  .  .'.  forfeit  and  pay  for 
aaycnch  wild  fowl  ....  eoch  sum  not  exceeding 
one  ponnd  aa  to  the  said  jnsticee  shall  seem  meet, 
fcogethar  with  costs  of  the  conviction." 

(2)  86  &  S6  Viet  e.  78.  "  Whereas  it  is  expe- 
dient to  provide  for  the  protection  of  certain  wild 
birds  of  the  United  Kingdom  daring  the  breed- 
ing seaMn." 

Section  8.  "  Any  person  who  shall  knowingly 
or  ^th  intent  kill,  wonnd,  or  take  any  wild  bird 
(spedfled  in  the  schedule  to  the  Act),  or  shall 


or  receiyed  of  or  from  a  person  or  persons 
residing  out  of  the  United  Kingdom. 

Waddy  {WiUia  Btmd  and  Morton  Smith 
with  him),  for  the  appellant. — If  the  in- 
formation  had  been  laid  under  the  Act  of 
1872,  the  defence  set  up  by  the  respon- 
dent would  have  availed,  but  the  present 
Act,  by  omitting  such  excuse,  must  be 
taken  to  prohibit  the  sale  of  wild  birds  t» 
totOf  and  to  enact  that  such  excuse  should 
no  longer  avail. 

BegvncM  Brown^  iot  the  respondent.— 
The  Act  of  1876  is  intended  to  protect 
birds  killed  and  taken  in  the  United 
Elingdom  only,  otherwise  a  manifest  ab« 
surdity  would  be  the  result,  for  a  person 
who  snot  a  bird  in  Holland  and  brought 
it  over  with  him  for  the  purpose  of  haying 
it  stuffed  would,  if  in  the  close  time,  be 
within  the  prohibition  of  the  statute.  It 
could  never,  moreover,  be  the  intention 
of  Parliament  to  legislate  for  foreign 
countries,  as  would  be  the  effect  of  \hQ 
consf^mction  the  appellant  here  seeks  to 
place  on  the  statute. 

[Lord  Colbbidgb. — Such  a  constrac- 
tion  would  onlv  indirectly  affect  the 
slaughter  of  biras  in  foreign  countries. 
Obovb,  J. — It  would  be  no  more  legis- 
lating for  foreign  countries  than  the 
Customs  Acts  can  be  said  to.  Lobd 
CoLEBiDOE.  —  Or  take  the  case  of  the 
Copyright  Acts.  As  a  matter  of  fact,  they 
do  restrain  the  sale  of  books  in  foreign 
countries,  but  it  is  the  tme  way  to  pro- 
tect British  interests.] 

The  Legislature  did  not  intend  to  pro- 
hibit the  slaughter  of  birds  in  foreign 
countries.  Secondly,  the  first  Act  is  not 
repealed,  unless  referred  to  in  the  second 
Act  and  expressly  repealed.  luDwcwrU  on 
BtaUiieB^  530,  it  is  said,  *'  Every  affbrmative 

expose  or  offer  for  sale  any  wild  bird  recently 
killed,  wonnded  or  taken  between  the  16th  of 
March  and  the  1st  of  Augast»  in  any  year,  shall, 
on  conviction  ....  for  a  first  offence  be  repri- 
manded and  discharged  on  payment  of  costs  and 
Bummons,  and  for  eveiy  subseqnent  offence  forfeit 
....  for  every  snch  wild  bird  snch  sum  not  ex- 
ceeding b».,  as  to  the  said  justices  shall  seem 
meet,  unless  he  shall  prove  to  the  satis&ction  of 
the  justices  ....  that  the  said  wild  bird  was  or 
were  bought  or  received,  on  or  before  the  said 
16th  of  March,  of  or  from  some  person  or  persons 
residing  out  of  the  United  Kingdom." 
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Whitthead  t.  amithtn,  C.P. 
Btatate  is  a  repeal  of  a  precedent  affirm, 
ative  statnte,  frhere  its  matter  Deceeaarity 
implies  a  negative ;  but  only  so  far  as  it 
is  olearly  and  indisputably  contradictor 
and  contrary  to  the  formar  Act  in  the 
very  matter ;  and  the  repagnancy  sach, 
that  the  two  Acts  cannot  be  reconciled, 
for  then  '  legea  pogterioret,  prioret  etmlra- 
riot  ahrogani,'  "  and  at  p.  532,  "  It  is  a 
general  rale,  that  Bubeeqaent  atatotee, 
which  add  accnmnlatiTe  penalties,  and 
institnte  new  methods  of  proceeding,  do 
not  repeal  former  penalties  and  methods 
of  proceeding  ordained  by  preceding  eta- 
tntefl,  withoat  negative  words.  Nor  hath 
a  latter  Act  of  Parliament  ever  been 
constmed  to  repeal  a  prior  Act,  nnless 
there  be  a  contrariety  or  repugnancy  in 
them,  or,  at  least,  some  notice  taken  of 
the  former  Act,  so  as  to  indicate  an  in- 
tention in  the  law-giver  to  I'epeal  it." 

Lord  Colbkisoe,  C.J. — I  am  of  opinion 
this  jndgment  shonld  be  reversed  and  a 
conviction  be  entered  in  its  atead.  The 
qnestion  uiseB  ander  two  Acta,  nnder  the 
first  of  which  it  was  an  answer  to  an 
information,  preferred  nnder  the  statnte, 
to  shew  by  evidence,  whiob  mnst  be 
proof  te  the  satisfaction  of  the  jnstices, 
that  the  wild  fowl  was  bonght  or  received 
before  the  commencement  of  the  prohibited 
time  from  some  person  residing  ont  of 
the  United  Kingdom. 

Then  comes  the  Act  of  1876,  with 
which  we  have  to  deal.  It  recites,  what 
is  important  to  observe,  that  the  former 
Act  is  insnfficient,  and  then  enacts  (his 
Lordship  read  section  2). 

It  has  been  argned  by  the  respondent's 
connael  that  both  these  statntes  must  be 
taken  together,  that  the  second  Act  can- 
not be  said  to  repeal  the  firat,  and  that 
'  as  the  fact  of  the  plover  being  brought 
from  Holland  wonld  have  been  a  good 
answer  nnder  the  first  Act,  therefore  it 
wonld  have  been  a  good  answer  nnder 
the  second.  I  am  of  opinion  that  ar- 
gument is  not  well  fonnded. 

It  is  said,  moreover,  and  said  with 
troth,  that  it  would  be  a  strange  thing  to 
find  the  British  Parliament  interfering 
for  the  protection  of  birds  in  foreign 
conntries,  and  attempting  to  prohibit 
foreigners  fiom  slanghtonng  wild  birds, 


when  their  own  Legislatnre  did  not 
think  fit  to  do  ao,  and  I  agree  that  it  wonld 
be  strange  to  find  parliament  goitty  of  so 
disconrtaooB  a  proceeding  by  direct  enact- 
ment ;  bnt  it  has  been  pointed  oat  in  the 
conrse  of  the  argnment,  that  the  tme  way 
to  protect  British  birds,  as  other  British 
interests,  is  by  interfering  indirectly  with 
the  proceedings  of  foreign  countries,  in 
order,  in  the  words  of  the  preamble  to 
the  Act,  "to  provide  for  Uieir  farther 
protection  daring  the  breeding  Beason," 
and  thus  protect  them  from  uie  danger 
they  incon«d  by  reason  of  the  ease  with 
which  British  birds  might  be  pnssed  off 
as  foreign  birds. 

It  is  said  this  was  an  nnnsnal  mode  of 
oonstming  Acts  of  ParUunent  anch  as 
these,  and  a  diotam  has  been  referred  to 
(Dwarris),  by  which  it  is  said  that  a 
later  statnte  is  not  repealed  by  an  earlier, 
unless  clearly  contradictory  or  nnless  the 
later  expressly  refers  to  Uie  earlier ;  bat 
in  the  present  statate  referenoe  u  made 
to  the  earlier,  inaamnch  aa  in  the  pre- 
amble it  is  stated  that  the  former  Act  is 
insnffident,  and  that  "it  is  expedient 
therefore  to  provide  for  the  fnrther  pro- 
tection of  wild  birds,"  Ac.  This  may  be 
one  of  the  very  means  in  which  it  is  aonght 
to  stren^^en  the  law. 

Now,  I  have  been  favoured  with  a  case 
very  mnch  in  point  as  to  how  far  a  later 
statute,  which  did  not  in  terms  repeal, 
yet  was  held  to  repeal  an  earlier  statnte, 
because  inconsistent  with  it — MieheU  v. 
Btokii  (3).  It  was  a  case  in  which  the 
later  statute,  which  provided  a  different 
punishment  for  the  same  offence  as  the 
earlier  statnte,  and  prescribed  a  different 
mode  of  procedure,  was  held  by  the 
Qaeen's  Bench  to  repeal  the  earlier  sta- 
tnte, though  in  the  preamble  to  the  later 
statate  the  expediency  only  of  enlarging 
the  statnte  was  stated.  Lord  Campbell, 
in  giving  jodgment,  says,  "  If  a  later 
statnte  again  describes  an  offence  created 
by  a  former  statute,  and  affixes  a  dif- 
ferent punishment  to  it,  varying  the  pro- 
cedure, giving  an  appeal  where  there  was 
no  appeal  before,  we  think  that  the  prose- 
cntor  mnst  proceed  for  the  offence  under 
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tbe  later  statate.  If  the  later  statrite 
exproBslj  altered  the  qnalitj  of  the  of- 
fence, as  by  making  it  a  misdemeanoar 
instead  of  a  f elouj,  or  a  felony  instead  of 
a  mifidemeanonr,  the  offence  could  not  be 
proceeded  with  under  the  earlier  statute, 
and  the  same  consequence  seems- to  follow 
from  altering  the  procedure  and  the 
punishment.  The  later  enactment  ope- 
rates by  way  of  substitution,  and  not 
cnmulatiyely  giving  an  option  to  the 
prosecutor  or  the  magistrate."  It  seems 
to  me  that  this  case,  in  principle,  is  very 
much  in  point,  and  on  the  whole  I  am  of 
opinion  there  must  be  a  conviction. 

OiovB,  J. — I  am  of  the  same  opinion. 
The  whole  framing  of  the  clause  in  the 
second  Act  shews  it  is  intended  to  be  a 
sabstitution  of  the  former  Act.  The  pre- 
amble states  an  intention  to  extend  the 
protection,  the  material  fact  "  having  in 
his  control  or  possession  "  is  added,  the 
excuse  allowed  in  the  first  Act  is  omitted, 
and  the  penalty  is  increased.  Therefore 
the  second  provision  is  not  a  new  pro- 
vision which  may  be  consistent  with  the 
fint,  but  an  entirely  new  section,  which, 
thongh  for  a  similar  object,  is  in  many 
respects  differently  woided.  By  it  a 
beUer  protection  is  afforded  to  British 
wild  fowl,  though  the  sale  of  foreign 
birds  is  no  doubt  prevented.  Under  the 
former  statute  it  may  well  have  been  that 
the  excuse  gave  rise  to  difficulties  which 
the  present  statute  is  passed  to  prevent, 
and  that  would  be  quite  sufficient  reason 
for  inserting  more  stringent  rules. 

Decision  reversed  and  conmeHon 
enleredy  hui  wUhatU  costs. 


8olidton~A.  Leslie,  for  appellant;  G.  £.  Phil- 
brick,  for  respondent. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

'  THB      ORSAT      KORTHBRN      AND 
,1877.  LONDON  AND  NORTH  WESTERN 

May  2.  '       joint    committee     (oppdl- 
(      lants)  V.  INETT  (respondent). 

Appeal  from  Justices — Lodging  Case — 
GondUion  Precedent — Statute  20  §f  21 
Vict.  c.  43.  8.  2 — Costs. 

Where  cm  appeUcmt  has  neglected  to 
lodge  a  case  stated  by  justices  within  the 
time  specified  by  20  ^  21  Vict.  c.  43.  s.  2, 
the  Court  has  power  to  grant  the  costs  of  a 
rule  to  shew  cause  why  it  should  not  be 
struck  out  of  the  list. 

Brown  v.  Shaw  (Law  Rep.  1  Ezch. 
Diy.  425)  not  followed. 

This  was  a  rule  to  strike  out  a  case 
stated  under  20  &  21  Vict.  c.  43,  on  the 
ground  that  the  case  had  not  been  lodged 
by  the  appellant  within  three  days  after 
receiving  the  same,  pursuant  to  sec- 
tion 2  (1). 

A.  Charles  and  /.  Forbes,  in  shewing 
cause,  admitted  the  facts  above  stated, 
but  contended  that  the  Court  had  no 
jurisdiction  to  grant  the  costs  of  the  rule 
on  the  authority  of  Brown  v.  Shaw  (2). 
They  also  cited— Jf(E>r^(m  v.  Edwards  (3), 
Woodhouse  v.  Woods  (4),  and  Peacock  v. 
The  Queen  (5). 

Qrahami,  contra. — The  respondents  are 
entitled  to  the  costs  of  this  rule.  There 
is  nothing  on  the  face  of  the  case  itself 
which  raises  the  objection.  The  appeU 
lants,  however,  were  aware  of  it,  and 
ought  not  to  have  entered  the  case  in  the 
list.     There  is  abundance  of  authority  to 

(1)  By  20  &  21  Viet.  e.  48.  b.  2,  the  appellant 
shall,  within  three  days  after  receiving  the  case, 
transmit  the  same  to  the  Court  named  in  his  ap- 
plication, first  giving  notice  in  writing  of  sach 
appeal,  with  a  copy  of  the  case  stated  and  signed, 
to  the  respondent. 

(2)  Law  Rep.  1  Ezch.  Div.  426. 

(8)  6  Hurl.  &  N.  415 ;  s.  c  29  Law  J.  Hep. 
H.O.  108. 

(4)  29  Law  J.  Bep.  M.C.  149. 

(6)  4  Com.  B.  Bep.  N.S.  264 ;  s.  c.  27  Law  J. 
Bep.  0:P.  284. 


238 


CASES  COKiraCTED  WITH 


[N.S. 


Gt.  Nartitm  Joint  GmmilUt  t.  Iiutt,  QS. 
shew  that  the  Court  ha§  power  to  grant 
those   costs.     The  rule   of  law   is   that 
whenever  a  person  brin^  himself  before 
the  Conrt  he  impliedly  enbrnits  himself     June  2. 
to  its  jarisdiction  as  regards  oosts — P^ert 

-■     •    «(6). 


CoCKBUBM,  C.J. — I  regret  that  a  tech. 
nical  objection,  which  has  been  raised  on 
behalf  of  the  respondent,  stands  in  the  way 
of  onr  deciding  thb  case  on  its  intiinsio 
merits.  Bat  the  Act  of  Parliament  re- 
qnires  certain  things  to  be  done  by  the 
appellant  within  a  certain  time-,  and  the 
respondent  has  a  perfect  right  to  insist 
that  the  appellant  has  not  complied 
with  the  reqairementa  of  the  statute.  No 
one  can  find  fanit  with  a  party  for  in- 
sisting on  a  right  given  him  by  virtne  of 
a  statutory  enactment,  and  as  it  certainly 
appears  that  the  appellants  have  been 
entirely  in  the  wrong  in  this  matter,  the 
other  side  have  a  ri^ht  to  ask  that  this 
Court  will  not  exercise  their  jurisdiction. 
The  respondent  is  entitled  to  come  to  this 
Court,  because  otherwise  judgment  would 
be  given  against  him.  It  is,  therefore, 
only  fair  he  should  have  his  costs.  In 
reality,  it  makes  no  difference  whether 
the  objection  is  tckken  in  this  form,  or 
when  the  case  is  called  on.  Here,  inas- 
much as  the  appellants  are  clearly  wrong, 
they  must  abide  the  result  which  usually 
attends  an  nnsuccessfnl  party. 

Mbli^b,  J. — I  am  of  the  same  opinion. 
The  ordinary  rule  being  that  parties 
who  compel  litigation  must  put  them- 
selves in  the  right,  the  appellants  ought 
to  pay  the  coats  incurred  by  improperly 
set^g  the  law  in  motion. 

Rule  altoltUe  with  cotti. 


(6)  1M«.  &;  W.  213; 


[IS  THE  aUEBira  BENCH  DIVISION.l 

J  THB    BODTHAMPTOH    QISUOHT  IID 
CQKi  COMPIXT  (appeUanit)  t>. 

THE  QDlBDIUrS  OF  THB  SOUTB- 

AKFTOH  UNION  {responAetiit). 

Appeal  to  Qaarter  Sessiona — £«/er«nee  to 
AThllratioa — Entry  of  Judgment — Taxa- 
tion of  Coatt  out  of  Sesaiont — Baittei'i  Act 
(12  f  13  Vict.  c.  45).  M.  13,  18. 

Where  the  matter  of  an  appeal  at  Quarter 
Seaeiont  w  referred  to  ari  arbitrator  wuitr 
12  I"  13  Viet.  e.  +5,  ».  IS,  and  the  order  of 
reference  give*  the  arbitrator  power  over  the 
costs,  taxation  of  the  <mtt  may  take  place 
after  the  teitioni  at  which  the  Oiward  it  eii> 
Uredaethe  judgment  of  the  Oeurtareorffr,if 
tueh  be  the  umal  practice  and  no  oijeetioit 
hae  been  raited  at  the  time. 

This  was  a  rule  to  quash  an  order  of 
the  Court  of  Quarter  Sessioos  for  the 
borough  of  Southampton  and  comity  of 
the  town  of  Southampton,  held  in  Janu- 
ary, 1876.  The  material  port  of  the 
order  was  as  follows : — 

"  It  is  ordered  by  consent  of  the  re< 
Bpective  parties,  that  this  appeal  be  farther 
respited,  and  that  the  caai>  be  referred  to 
arbitration  to  Qeorge  Bownall,  Esq.,  with 
power  to  the  arbitrator  to  state  a  Special 
Case  for  the  opinion  of  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice,  on 
any  point  on  which  he  may  be  required  so 
to  do  ;  and  that  the  awardof  the  arbitrator 
be  entered  aa  the  judgment  of  the  Court 
at  the  first  practicable  sessions  after  the 
making  thereof,  or  after  the  decision  in 
such  case  (if  any),  the  costs  of  the  appeal 
and  reference  and  award  tobe  in  thediacre- 
tion  of  the  arbitrator,  and  the  costs  of  the 
case  (if  any)  to  be  in  the  discretion  of  the 
Queen's  Bench  Division  of  the  High  Court 
of  Justice,  the  appellants  undertakiDg  to 
give  inspection  of  all  accounts  and  books, 
with  power  to  take  copies." 

By  his  award,  dated  the  10th  of  July, 
1876,  the  arbitrator  gave  his  decision  in 
favonr  of  the  respondents,  and  ordered 
the  appellants  to  pay  the  oosis  of  the 
appeu  and  reference. 

At  the  Michaelmas  Sessions,  1676,  the 
award  of  the  arbitrator  was  entered  as  the 
judgment  of  the  Conrt^  and  it  was  or- 
dered "  that  the  said  rate  and  aMessment 
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be  affirmed,  and  that  the  costs  of  the  said 
appeal  and  the  reference,  and  of  the  said 
award,  and  all  costs  incurred  by  the 
respondents  consequent  on  the  motion 
now  made,  be  paid  bj  the  appellants  to 
the  respondents." 

Taxation  of  the  above-mentioned  costs 
was  made  by  the  clerk  of  the  peace  after 
the  sessions  were  over  according  to  the 
nsiial  practice,  and  were  then  included  in 
the  order,  which  was  afterwards  removed 
iato  the  Queen's  Bench  Division  to  be 
enforced  as  a  rule  of  Court  (1).  A  rule 
fiui  having  been  obtained  to  quash  the 
ordei 


Meadows  While  and  BuUen,  for  the  re- 
spondents, shewed  cause. — The  appellants 
by  their  conduct  consented  to  the  course 
pursued,  and  it  is  against  good  fiuth  for 

(1)  ByBainefl'fl  Act,  H  &  12  Vict  c.  45.  s.  6— 
"Upon  any  appeal  to  any  Court  of  general  or 
quarter  aesrions  of  the  peace,  the  Goort  before 
whom  the  same  shall  be  brought,  may,  if  it  think 
fit^  order  and  direct  the  party  or  parties  against 
vbom  the  same  shall  be  decided  to  pay  to  the 
other  party  or  parties  snch  costs  and  charges  as 
JOAj  to  snch  Court  appear  just  and  reasonable, 
nch.  costs  to  be  recoverable  in  the  manner  pro- 
Tided  for  the  recovery  of  costs  upon  an  appeal 
against  an  order  or  conviction  by  an  Act  passed  in 
the  twelfth  year  of  Her  Migestj's  'reign,  entitled 
'  An  Act  to  facilitate  the  performance  of  the  duties 
of  justices  of  the  peace  out  of  sessions  within 
RngliMl  and  Wales  with  respect  to  summary  con- 
victions and  orders.' " 

Section  13. — "It  shall  be  lawful  for  any  Court 
of  general  or  quarter  sessions  of  the  peace  before 
vhich  any  appeal  (except  against  a  summary  con- 
ne^on  or  an  order  in  bastardy,  or  any  proceeding 
luider  or  lyy  virtae  of  any  of  the  statutes  relating 
to  Her  Majesty's  revenue  of  excise  or  customs, 
stamps,  taxes  or  post-office)  shall  be  brought,  to 
order  with  consent  of  the  parties  or  their  attor- 
neys, that  the  matter  or  matters  of  such  appeal  be 
referred  to  arbitration  to  such  person  or  persons, 
and  in  such  manner  end  on  such  terms  as  the  said 
Orori  shall  think  reasonable  and  proper ;  and  such 
Older  may  be  made  a  rule  of  the  Court  of  Queen's 
Bench  on  the  application  of  either  party ;  and  the 
award  of  the  arbitrator  or  arbitrators,  or  umpirage 
of  the  umpire,  may  on  motion  of  either  party  at 
the  sessions  next  or  next  but  one  after  snch  award 
or  vmpinge  shall  have  been  finally  made  and  pub- 


them  now  to  object.  The  Queen  v.  The 
Shrewsbury  oAid  Hereford  Railway  Oom' 
pany  (2),  approved  of  in  Freetnan  v.  Bead 
(3),  is  an  authority  to  shew  that  these 
costs  could  be  taxed  out  of  sessions  with 
the  consent  of  the  parties,  and  no  objec- 
tion having  been  taken  at  the  time  by  the 
appellants  to  what  was  the  usual  practice 
of  the  clerk  of  the  peace,  consent  must 
be  implied.  They  also  cited  TJie  West 
London  Extension  Baihvay  Company  v. 
The  Fulham  Union  (4),  The  Queen  v.  West- 
moreland (5),  and  were  then  stopped  by 
the  Court. 

Mclntyre  and  Lawson,  for  the  appel- 
lants, in  support  of  the  rule. — The  re- 
lished, or  after  the  decision  of  the  Court  of  Queen's 
Bench  on  any  motion  for  setting  aside  the  same, 
be  entered  as  the  judgment  of  the  Court  of  general 
or  quarter  sessions  in  the  appeal,  and  shall  be  as 
binding  and  effectual  to  all  intents  as  if  given  by 
the  said  CouH.  Provided  always  that  the  Court 
of  Queen's  Bench  may,  if  it  think  fit,  on  applica- 
tion within  the  term  next  after  the  making  and 
publication  of  such  award  or  umpirage,  either 
refer  the  case  back  again  to  the  same  arbitrator, 
arbitrators  or  umpire,  or  wholly  set  aside  the 
award  or  umpirage  already  made,  and  may  in  the 
latter  event  order  the  Court  of  general  or  quarter 
sessions  to  enter  continuances  and  hear  the  ap- 
peal." 

Section  18. — "  In  all  cases  where  any  order  shall 
be  made  by  any  Court  of  general  or  quarter  ses- 
sions of  the  peace,  it  shall  be  lawful  for  the  Court 
of  Queen's  Bench,  or  for  any  Judge  of  that  Court 
at  chambers,  either  in  term  or  vacation,  upon  the 
application  of  any  person  entitled  to  enforce  such 
order  under  the  hand  of  the  clerk  of  the  peace  or 
his  deputy,  and  upon  proof  of  refusal  or  neglect 
to  obey  such  order,  to  order  and  direct  such  order 
of  Court  of  general  or  quarter  sessions  to  be  re- 
moved into  the  said  Court  of  Queen's  Bench,  and 
thereupon  such  order  shall  be  of  the  same  force 
and  effect,  and  may  be  enforced  in  the  same  man- 
ner as  a  rule  made  by  the  said  Court  of  Queen's 
Bench ;  and  all  the  reasonable  coBta  and  charges 
attendant  upon  such  application  and  removal  shall 
be  recoverable  in  like  manner  as  if  the  same  were 
part  of  such  order." 

(2)  25  Law  Times*  0.8.  65. 

(3)  9  Com.  B.  Bep.  N.S.  801 ;  s.  c.  80  Law  J. 
Rep.  M.C.  128. 

(4)  89  Law  J.  Bep.  Q.B.  178 ;  s.  c  Law  Bep.  5 
Q.B.  861. 

(5)  1  DowL  &  L.  P.C.  178. 
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corder  was  functus  officio  as  soon  as  ihe 
sessions  were  at  an  end,  and  the  taxa- 
tion  of  costs  afterwards  was  irregular — 
The  Queen  v.  Long  (6).  The  proper 
course  to  pursue  under  12  &  13  Vict.  c. 
45,  was  to  have  the  oosts  tuced  during 
the  sitting  of  the  Court  of  Quarter  Ses- 
sions at  which  the  arbitrator's  award  was 
entered  as  the  judgment  of  the  Court. 
They  cited  Hie  Queen  v.  The  Justices  of 
Middlesex  (7)  and  Gh/y  y.  Matthews  (8). 

Mbllob,  J. — I  am  of  opinion  that  this 
rule  must  be  discharged.  It  is  clear 
to  mj  mind  that  the  object  of  the  Act 
13  <fc  14  Vict.  c.  45.  s.  13  was  to  give 
the  Quarter  Sessions  power  in  certain 
cases  with  the  consent  of  the  parties  to 
refer  to  arbitration.  The  present  was  a 
case  of  an  appeal  well  adapted  for  refer- 
ence under  the  statute,  and  the  arbitrator 
selected  was  a  thoroughly  competent  per- 
son, his  duty  being,  not  only  to  determine 
the  subject  matter  of  the  appeal,  but  also 
to  exercise  his  discretion,  by  consent  of 
both  sides,  as  to  which  party  ought  to  pay 
the  costs.  Now  the  arbitrator  has  exercised 
the  power  vested  in  him  as  regards  costs 
in  favour  of  the  respondents.  But  it  is  now 
objected  on  behalf  of  the  appellants  that, 
alUiough  it  is  true  that  the  arbitrator  had 
power  to  give  costs,  still  the  respondents 
are  not  entitled  to  have  them,  because 
such  costs  were  not  taxed  during  the 
sitting  of  the  Court.  The  undertaking 
all  along  was  that  these  costs  when  taxed 
should  be  paid,  and  it  was  never  dreamed 
that  they  could  not  be  recovered  if  not 
taxed  during  the  sitting  of  the  Court.  I 
am  clearly  of  opinion,  under  the  circnm. 
stances,  that  it  was  not  necessary  in  order 
to  bind  the  parties  that  the  taxation  should 
take  place  during  the  sitting  of  the  Court ; 
for  although  it  is  essential  under  the 
statute  that  judgment  should  be  entered, 
this  does  not  extend  to  taxation  of  costs, 
so  as  to  make  it  necessary  that  such  tax- 
ation should  in  all  cases  be  made  during 


the  sitting  of  the  Court.  At  these  par- 
ticular sessions  it  is  the  practice,  so  £bu*  as 
one  has  been  established,  for  the  clerk  of 
the  peace  not  to  tax  the  costs  during  the 
sitting  of  the  Court  unless  asked  to  do  so 
by  the  parties.  Here  the  appellants  made 
no  such  demand,  and  I  am  glad  to  think 
that  the  argument  addressed  to  us  in  their 
behalf  fails  in  point  of  law. 

Lush,  J. — I  am  of  the  same  opinion. 
In  the  first  place,  if  these  oosts  had  been 
given  by  order  of  the  sessions  under  sec- 
tion 5,  the  taxation  would  no  doubt  have 
been  invalid,  unless  something  were  done 
by  one  of  the  parties  to  avoid  the  effect 
of  that  section.  [His  Lordship  read  the 
section,  and  continued.]  The  words  there 
used  have,  as  has  already  been  decided, 
the  effect  of  making  the  taxation  the 
judicial  act  of  the  Court,  so  as  to  make  it 
necessary  that  the  taxation  should  take 
place  during  the  sitting  or  adjournment 
of  the  Court.  The  present,  however,  is 
not  a  case  of  costfi  given  by  order  of  the 
Court,  but  falls  within  the  provisions  of 
section  13.  [His  Lordship  read  the  sec- 
tion.] This  appeal  was  referred  to  an 
able  arbitrator,  and  the  costs  left  in  his 
discretion.  These  he  has  awarded  to  be 
paid  by  the  respondents.  The  order  of 
reference  must  be  read  as  if  the  parties 
had  said  that  the  costs  were  to  be  tired  in 
the  ordinary  way  by  the  clerk  of  the  peace. 
The  taxation  was  made  in  the  usual  way, 
no  objection  was  made  at  the  time  by  the 
appellantB,  and  I  think  that  by  the  im- 
plied  terms  of  the  reference,  these  costs 
were  properly  taxed.  I  am  therefore  of 
opinion  that  this  rule  must  be  discharged, 
and  I  cannot  help  thinking  that  this  appli- 
cation ought  never  to  have  been  made. 

Btde  discharged  with  costs. 


Solicitx)r8 — Bircham  &  Co.,  for  appellants ;  Stocken 
&  Jupp,  agents  for  Lomer,  Southampton,  for 
respondents. 


(6)  1  Q.B.  Bep.  740 ;  s.  c.  10  Law  J.  Bep.  M.C. 
124. 

(7)  40  Law  J.  Bep.  M.C.  100 ;  s.  c.  Law  Bep.  6 

Q.B.  220. 

(8)  4  B.  &  S.  426 ;  s,  c.  38  Law  J.  Bep.  M.C.  14. 
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[m  THE  COUET  OF  APPEAL.] 

(0»  Appecd  Jrom  the  JDivieumal  Oourt  of 
Appeal  from  Inferior  Courts,) 

('  THE  MATOB,  Ac,  OP  W0RCB8TEB 

1876.  (appellants)  v,  the  assess- 

Jnne  22.  <  mbht  cohmittee    of    the 

Nov  10.    I  DEOITWICH  UNION  (responds 

L  ents)* 

Poor  Bate  —  Waterworks  —  Eateahle 
Value — Charges  for  Wafer  —  Statutory 
Besirieiums—n  ^  12  Vict,  c,  63.  ss,  75  et 
seq, — CorporaUon. 

In  esdmaiing  the  rateable  value  of 
watencorkSf  in  a  parish  lying  partly  imtlL 
<aU  and  partly  within  a  horoughy  carried  on 
hy  the  municipal  corporation,  as  a  local  hoard 
under  the  11  ^  12  Vict.  c.  63  /or  the  benefit 
of  the  inhahitants  of  the  borough,  any  re- 
strictions imposed  hy  the  statute,  affecting 
the  profits  in  the  hands  of  such  a  public 
hody  exercising  their  powers  properly  for 
the  benefit  of  the  inhabitants  of  the  borough, 
and  bona  fide  making  their  rates  so  as  to 
leave  a  small  margin  of  profit,  are  to  be  re- 
garded, though  the  statute  does  not  expressly 
Umii  the  power  of  rating  to  the  water- 
rate  to  the  sum  charged.  It  is  the  profit- 
able occupation  as  it  actually  is,  and  not  the 
amount  which  such  a  body  as  a  trading 
company  carrying  on  business  solely  for  the 
purpose  of profUwUhout  restriction,  might  re- 
aUsewhich  is  to  determine  the  rateable  value. 

The  Public  Health  Act,  1848  (11  ^  12 
Ftrf,  c.  63)  was  applied  to  the  city  of 
Worcester^  and  the  corporation  of  Wor- 
cester became  the  local  board  of  the  city, 
and  for  the  purpose  of  supplying  the  sani- 
tary requirements  of  the  city,  took  land  and 
erected  waterworks  thereon,  in  a  portion  of 
the  parish  of  Claines  which  was  vnthin  the 
municipal  boundary  of  the  city.  Tfie 
^rish  of  Claines  forms  part  of  the  Droit- 
vieh  Poor  Law  Union,  and  its  area  is 
partly  without  and  partly  within  the  city  of 
Worcester,'  but  for  poor-law  purposes  is 
distinct  and  separate  from  the  city.  The 
diy  wcu  supplied  with  water  from  these 
^orhs,  and  the  corporation  fixed  a  rate  of 
fourpence  in  the  pound  per  annum  on  the 
^ct  annual  value  of  the  dwelling  houses 
nppUed  with  water  for  domestic  purposes, 

*  Coram  James,  LJ.;    Mellish,  L.J.;   Bag- 
gailay,  JJL,  and  Qnain,  J. 
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and  made  am,  additional  charge  for  water 
used  for  trade  and  other  special  purposes, 
and  a  certain  rate  for  water  supplied  by 
meter.  These  prices  were  fixed  with  a  view 
to  the  sanitary  improvement  of  the  city, 
and  not  as  a  commercial  transaction,  and 
in  fact  left  but  little  profit  above  the  actual 
cost  of  supply.  In  the  case  of  small  tene-- 
ments  the  charge  was  still  further  reduced. 
The  sums  charged  for  water  for  domestic 
purposes  would,  where  the  rent  of  the  house 
was  201.  or  less,  be  less  than  twopence  per 
week,  to  which  limit  the  board  were  per- 
mitted  to  rate  by  11  8r  12  Vict.  c.  63.  s.  7Q. 
In  the  other  case  the  statute  did  not  limit 
the  rale  to  am,y  particular  sum: — Held 
(affirming  the  decision  of  the  Court 
below,  45  Law  J.  Rep.  M.O.  81),  that  ' 
the  rateable  value  of  the  waterworks  was 
to  be  assessed  on  the  profitable  occupa- 
tion as  it  was  in  fact,  and  not  on  what  it 
might  be  in  the  hands  of  a  trading  com^ 
pony  urithout  restriction. 

This  was  an  appeal  from  the  Divisional 
Court  of  Appeal  from  inferior  Courts 
upon  a  Special  Case  which  will  be  found 
set  out  in  the  report  of  the  case  in  the 
Court  below,  45  Law  J.  Rep.  M.C.81. 

A.  B.  Jelf  for  the  appellants. 
Castle  (J.  J.  Powell  with  him),  for  the 
respondents. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (1)  was  on 
the  10th  of  November  delivered  by — 

Mellish,  L.J. — The  question  to  be 
determined  in  this  case  is  on  what  prin- 
ciple are  the  corporation  of  Worcester  to 
be  assessed  to  the  poor  rate  in  respect  of 
a  certain  reservoir  and  waterworks 
situate  within  the  Droitwich  Union,  which 
were  erected  and  are  maintained  by  the 
corporation  under  the  provisions  of  the 
Public  Health  Act  for  the  purpose  of 
supplying  the  city  of  Worcester  with 
water.  The  corporation  contend  that 
the  provisions  of  the  Public  Health  Act 
contain  the  only  authority  for  them  to 
charge  a  water  rate  on  the  consumers  of 
water,  and  that  such  a  rate  only  is  au- 
thorised by  the  statute  as  might  be  rea- 
sonably expected  to  be  necessary  to  defray 

(1)  Quain,  J.,  had  died  in  the  interral  vhich 
had  elapsed  since  the  argnment. 
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Mayor,  ^c,  nf  Worcttter  T.  DroUtnch  Unum,  Jpp. 
the  espenseB  incident  to  the  water  supply,  i 
and  tliat  they  have  no  authority  by  the 
said  Act,  or  otherwise,  to  receive  any  more 
money  from  the  consamera  than  ia  re- 
qnired  to  pay  the  above  mentioned  ex- 
peneea,  and  further  that,  as  the  in- 
habitants have  on  the  faith  of  the  ex> 
isting  rates  adopted  the  water  sapply  of 
the  corporation  and  snficrcd  their 
private  resources  to  fall  intodisase,  with- 
out special  cause  it  wonld  be  a  breach  of 
good  faith  to  alter  snch  rates,  and  that 
therefore  the  corporation  are  only  rate- 
able for  the  rent  which  a  tenant  from 
year  to  year  wonld  give  for  the  land 
subject  to  the  existing  rates,  and  the  same 
restrictions  (if  any),  as  those  andor  which 
the  corporation  hold  it  and  not  that  whch 
a  tenant  entirely  unfettered  might  give. 

On  the  other  hand  the  assessment 
committee  of  the  Droitwich  Union  con* 
tend  that  it  is  right  to  rate  the  cor- 
poration in  respect  of  the  waterworks 
in  Claincs  (as  directed  by  section  1  of  6 
&  7  "Will.  4.  c.  9C)  at  an  amount  based 
upon  the  rent  which  a  tenant  would  give, 
with  liberty  to  raise  the  price  of  water 
as  he  might  think  proper,  so  far  as  not 
restrictetl  by  law ;  that  there  were  no 
restrictions  by  law  in  the  present  case 
and  that  the  fact  that  the  corporation  in 
fixing  their  rates  looked  only  to  the 
benefit  of  the  inhabitants  and  ratepayers 
of  the  city  of  Worcester  only  transfers 
the  advantage  and  benefit  of  the  property 
from  themselves  to  those  inhabitants  and 
ratepayers  for  whom  they  are  trustees, 
and  that  it  would  be  unfair  that  the  in- 
habitants and  ratepayers  of  the  city  of 
Worcester  should  enjoy  this  advantage 
and  benefit  at  the  expenso  of  the  parish 
of  Claines  and  the  rest  of  the  Droitwich 
UnioD.  It  has  been  held  by  the  Divi- 
sional Court  of  Appeal  that  the  conten- 
tion of  the  corporation  is  right,  and  we 
are  of  opinion  that  their  decision  onght 
to  be  affirmed. 

There  are  two  questions  to  be  con- 
sidered :  first,  are  the  corporation  accord- 
ing to  the  true  construction  of  the  Pnblic 
Health  Act  prevented  from  charging  for 
the  nse  of  the  water  a  larger  sum  than  the 
sum  they  actually  require  for  the  nmin- 
t«nance  and  repair  of  the  waterworks  ? 
and ,  secondly,  if  they  are,  can  they  be  rated 


aa  occupiers  in  respect  of  profits  which 
the  law  does  not  allow  them  to  earn? 

Now,  with  respect  to  the  first  ques- 
tion, we  think  that  the  corporation  in 
making  a  water  rat«  under  section  03 
of  the  Public  Health  Act  are  bonnd  to 
make  an  estimate  of  the  sum  they  ac- 
tually require  for  the  maintenance  of  their 
waterworks  and  cannot  legally  levy  a 
larger  sum  by  a  water-rate  than  the  sam 
they  so  require.  The  94th  section  makes 
the  water-rate  payable  in  advance  and 
enables  the  supply  of  any  person  irho 
neglects  to  pay  it  to  be  cut  off,  and  we 
think  it  cannot  have  been  intended  that 
the  corporation  should  charge  any  per- 
8on  more  than  his  fair  share  of  the  sum 
which  is  required  to  maintain  the  water- 
works. There  is  nothing  in  the  case  to 
prove  that  the  6511.,  which  is  stated  to 
be,  on  the  aven^  of  eight  years,  the 
whole  net  income  the  corporation  have 
derived  from  the  waterworks,  was  not 
the  whole  sum  they  required  for  the 
maintenance    of    the  waterworks.     Tlie 

Siestion  then  is,  whether,  in  applying 
e  rule  given  by  the  Parochial  Assesa- 
ment  Act,  the  Court  is  to  consider  what 
rent  a  tenant  from  year  to  year  would 
give  for  the  reservoir  and  waterworks 
who  was  subject  to  the  same  restrictions 
the  corporation  are  subject  to,  or  what 
rent  a  t«Qant  from  year  to  year  would 
give  who  was  subject  to  no  each  restric- 
tion. Wo  are  of  opinion  that  the  hypo- 
thetical tenant  is  to  be  a  tenant  subject  to 
the  restrictions.  The  case  of  The  Corpo- 
ration of  Liverpool  v.  The  Overseen  of 
Wavertree  (2),  as  reported  in  the  Jaeiice 
of  the  Peace,  is  directly  in  point,  and  we 
are  of  opinion  that  that  case  was  correctly 
decided.  Blackburn,  J,,  there  says,  "  The 
whole  question  turns  on  the  rule  given 
by  the  Parochial  Assesanient  Act  which 
says  the  occupier  is  rateable  at  what  a 
tenant  from  year  to  year  will  give,  as  the 
rent,  who  takes  the  land  subject  to  the 
same  restrictions  as  those  under  which 
the  tenant  holds  it."  This  decision  seems 
to  us  to  be  right  on  principle.  An  occu- 
pier of  land  is  not  rateable  in  respect  of 
the  whole  profit  derived  from  the  laud 
but  only  in  respect  of  the  profit  which 

(2)  SB  JJ*.  101. 
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he  liimself  dexires  from  the  land.     If 
there  be  a  common  in  the  possession  of 
the  lord  of  the  manor,  he  is  not  rateable  in 
respect  of  the  profits  derived  by  the  com- 
moners  from  the  common,  although  in 
rating  the  lands  of  the  commoners  the 
fact  of  their  lauds  being  rendered  more 
valuable  by  reason  of  the  occupiers  being 
entitled  to  a  right  of  common  is  taken 
into  account.     So  in  the  present  case  the 
rent  and  therefore  the  rateable  value  of 
every  house  in  Worcester  is  increased  by 
reason  of  the  occupier  being  entitled  to 
cheap  water  from  the  waterworks  of  the 
corporation,   and  if  the  corporation   in 
respect  of  ihe  reservoir  and  waterworks 
were  rated  at  the  profit  which  a  tenant 
under  no  restriction  could  get  from  the 
waterworks,  the  same  profit  would  be 
rated  twice  over.     If    the    waterworks 
were  transferred  to  a  tenant  who  was 
under  no  restriction  as  to  the  price  he 
charged  for  water,  the  rateable  value  of 
the  waterworks  would  be  increased,  but 
there  would  be  a  corresponding  diminu- 
tion of  the  rateable  value  of  the  premises 
supplied  with  water.     We  may  also  ob- 
serve that  the  reservoir  by  itself,  without 
the  power  of  connecting  the  reservoir 
with  the  houses  by  pipes  running  through 
the  streets,  is  probably  worth  nothing, 
and  certainly  is  not  worth  65 IZ.  a  year ; 
and  it  is  the  same  Act   of  Parliament 
which  gives  the  power  to  lay  the  pipes, 
and  therefore  creates  the  value  of   the 
reservoir,  which  contains  the  restrictions 
on  the  amount  of  profit  which  the  occu- 
piers of  the  reservoir  can  earn.     Even  in 
the  case  of  the  reservoirs  of  public  com- 
panies, established  by  Act  of  Parliament 
to  supply  towns  with  water,  in  estimating 
the  rateable  value  of  the  reservoirs  the 
Court  only  considers  the  amount  of  profit 
which  the  terms  of  their  Act  enable  the 
company  to  earn,  not  the  profits  which 
the  company  might  earn  if  Parliament 
had    enabled  the  company  to  establish 
waterworks  without  restrictions  as  to  the 
price  to  be  charged  to  consumers.     So 
also  in  rating  a  railway  or  any  other  work 
made  under  an  Act  of  Parliament,  the 
calculation  must  always  commence  with 
the  profits  which  are  actually  earned  ac- 
cording to  the  terms  of  the  Act  of  Par- 
liament, not  with  the  profits  which  might 


be  earned  if  the  company  was  unlimited 
in  its  charges.  It  follows,  therefore,  that 
according  to  the  contention  of  the  assess- 
ment committee,  the  corporation  are  rate- 
able in  respect  of  their  reservoir  at  a 
higher  sum  than  a  waterworks  company 
established  by  Act  of  Parliament  would 
be  rateable,  and  are  rateable  on  an  as- 
sumption which  not  only  is  not  true,  but 
which  cannot  be  true,  that  a  tenant  is  in 
possession  of  a  reservoir  with  the  mono- 
poly of  the  supply  of  a  particular  town 
with  water,  and  is  unlimited  in  respect 
of  his  charges. 

Judgment  affirmed. 


Solicitors — Church,  Sons  &  Clarke,  agents  for 
Thomas  Southall,  Worcester,  for  appellants; 
Tucker  &  Lake,  agents  for  Bearcroft,  Broit- 
wich,  for  respondents. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

THE   QUEEN,   ON   THE  PBOSE- 
CUTION  OP  JAMES  WILLING 

{appellant),  v.  the  assess- 
June  16,  20.^1      ment  committee  of  the 

I        PARISH    OF     ST.     PANCBAS 

L     (respondents). 

Poor  Rate — Occupation  of  Land — Li- 
cense to  erect  Hoardings — Rateahiliiy  of 
Owner  of  Hoardings. 

A  license  in  the  nature  of  an  easement  to 
erect  advertising  hoardings  upon  land  in  the 
possession  of  the  licensor  does  not  create  in 
the  licensee  an  occupation  of  the  soil  so  as 
to  render  him  liable  to  he  rated  in  respect 
of  the  hoardings. 

To  constitute  an  occupation  of  land  within 
the  meaning  of  the  Rating  Acts  by  a  per- 
son erecting  hoardings  upon  the  premises 
of  another,  there  must  be  either  a  demise  to 
him  of  the  soil  on  which  ihe  hoardings  rest, 
or  the  same  must  be  permanently  attached 
to  tJie  soil  as  a  fixture,  and  give  the  actual 
and  exclusive  possession  of  stich  soil  to  him. 

Case  stated  by  the  General  Assessment 
Sessions,  holden  under  the  Valuation 
Metropolis  Act,  1869,  on  an  appeal 
by  James  Willing  against  the  supple- 
mental valuation  list  of  the  parish  of 
St.  Pancras,  made  under  the  provisions 
of  the  said  Act^  in  which  the  appellant's 
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name  ^as  inserted  as  the  occnpier  of 
several  advertising  stations,  and  as  sacb 
assessed  to  the  relief  of  the  poor. 

1.  The  appellant  appealed  against  the 
whole  of  this  assessment. 

2.  The  Court  of  Assessment  Sessions 
decided  that  the  appeal  should  be  allowed 
in  all  cases  except  No.  291a,  as  to  which 
they  ordered  that  the  assessment  shonld 
stand,  bnt  they  made  this  order  subject 
to  a  CASE  for  the  opinion  of  the  Court  of 
Queen's  Bench,  in  respect  of  their  deci- 
cision  upon  Nos.  221a  and  291a,  before- 
mentioned.  The  respondents  moved  for 
a  certiorari,  and  have  brought  up  the 
order. 

3.  The  general  ground  of  the  decision 
of  the  Assessment  Sessions  was  that  the 
appellant  was  not  the  occupier  of  a  rate- 
able hereditament. 

4.  The  appellant  carries  on  the  trade 
of  an  advertising  agent,  and  in  pursuance 
of  such  trade  he  affixes  his  bills  and  post- 
ers to  existing  walls,  fences  and  hoard- 
ings, and  in  some  cases  he  merely  rests 
his  advertising  boards  on  the  ground, 
leanine  them  against  walls  or  fences, 
steadymg  them  by  cords  or  nails  or  other 
attachments  if  necessary,  in  some  cases 
writing  the  advertisement  on  the  surface 
of  the  wall,  and  in  others  erects  hoardings 
expressly  for  the  purpose  of  advertise- 
ment ;  and  for  the  right  to  do  this  he 
pays  rent  or  money  to  the  owners  of  the 
fences,  walls,  hoaroings  or  land  on  which 
his  advertisements  are  placed  or  written. 
The  value  of  an  advertising  station  to  the 
appellant  depends  upon  its  situation,  and 
the  opportunities  it  possesses  for  display- 
ing the  appellant's  bills  and  posters  to  the 
public.  The  following  facts  are  stated 
as  bearing  on  the  two  cases  as  to  which 
a  CASE  was  granted. 

5.  As  to  No.  221a,  Pulvis  Cottage  is  the 
name  of  an  old  dilapidated  suburlmn  villa 
not  in  the  occupation  of  Mr.  Willing,  and 
only  inhabited  by  a  person  for  the  pur- 
pose of  taking  care  of  the  premises,  and 
has  been  so  since  1865,  although  continu- 
ously advertised  to  be  let  or  sold.  In 
front  of  the  house  there  is  a  dwarf  wall, 
with  a  pier  at  each  end,  and  with  a  break 
in  the  centre,  in  which  the  outer  gate  of 
the  premises  is  placed.  Above  the  dwarf 
wall  are  iron  milings;  behind  the  wall 


and  railings  stands  a  row  of  ti^ees.  In 
front  of  the  wall  and  railings  a  hoarding 
or  framework  of  wood  was  fixed  in  July, 
1874,  by  the  appellant  expressly  for  the 
purpose  of  advertisements.  This  hoarding 
rests  on  the  ground  outside  the  wall,  and  is 
about  fifteen  feet  high  and  about  fifty  feet 
long,  so  that  it  darkens  the  house  inside, 
and  otherwise  interferes  with  the  occu- 
pation of  the  premises  for  living  purposes. 
The  fastenings  are  necessary  to  prevent 
the  hoarding  from  being  blown  over  and 
from  being  removed.  The  hoarding  is 
fixed  in  its  place  partly  by  being  bolted 
to  the  wall  and  tied  to  the  railings  with 
wire  fastenings,  and  partly  by  pieces  of 
wood  from  the  top  of  the  hoarding  nailed 
in  some  places  to  the  trees  inside,  and  in 
some  places  struts  run  to  the  garden 
ground  behind. 

6.  Pulvis  Cotta^  was  assessed  in  the 
valuation  list  of  the  parish  in  1870,  and 
this  assessment  still  remains  there,  not 
having  been  removed  from  it. 

7.  The  villa  stands  on  a  considerably 
portion  of  ground,  having  a  garden  back 
and  front,  but  its  front  is  brought  up 
within  a  short  distance  of  the  wall  above 
mentioned.  Between  the  front  and  the 
wall  stands  the  row  of  clipped  lime  trees 
above  mentioned.  The  owner  had  placed 
the  house  for  letting  in  the  hands  of  his 
solicitors,  Messrs.  Palmer,  Eland  &  Nettle- 
ship,  of  4,  Trafalgar  Square,  whose  name 
appears  in  the  correspondence  copied 
below.  They  had  let  the  house  at  one 
time  to  a  Mr.  Tyerman,  whose  name  also 
appears  in  the  correspondence,  who  in- 
tended to  pull  it  down  and  build  on  the 
site,  but  he  was  unable  to  carry  out  the 
agreement  and  he  gave  it  up,  and  the 
premises  remained  in  Messrs.  Palmer's 
hands  for  letting. 

8.  They  placed  in  the  house  a  care-taker 
to  take  charge  of  the  house  and  give  in- 
formation, who  resided  there  with  her 
family,  and  who  had  control  of  the  outer 
gate  of  the  front  garden  (above  men- 
tioned) next  to  the  road,  and  of  the  front 
door  of  the  house.  The  outer  gate  was 
kept  closed,  and  communication  kept 
with  the  house  by  means  of  a  bell,  the 
handle  of  which  was  outside  the  outer 
wall  of  the  front  garden.  The  appellant 
had  no  key  or  right  of  access  to  the  ipe- 
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miaea,  or  anj  other  right  inside  the  outer 
wall.  The  adyertisementB  were  changed 
or  attended  to  by  the  appellant's  agents 
from  outside  the  walls.  The  hoarding 
was  originallj  pat  up  when  Mr.  Tyer- 
man  was  in  occupation.  There  was  no 
evidence  as  to  what  passed  between  Mr. 
Tjerman  and  the  appellant,  bat  the  fol- 
lowing letters  were  put  in  ev^idence  : — 

"  London.  JTuly  30,  1874. 

"  Re  Palvis  Cottage. 
"  Dear  Sirs, — ^We  are  wUling  to  rent 
the  aboTC  of  you  on  the  same  terms  as 
we  gaye  Mr.  Tyerman,  viz.,  201,  per  an- 
num.   The  last  rent  paid  to  1st  July. 

"  We  shall  be  prepared  to  give  up  pos- 
session at  any  time  on  receipt  of  twenty- 
fonr  hours'  notice. — ^Yours  truly, 

"  WilUng  &  Co." 

*'  Messrs.  Palmer,  Eland  &  Co." 

"  4,  Trafalgar  Square,  W.C. 
81st  July,  1874. 
''  Pulyis  Cottage. 
"  (3entlemen, — ^We  think  tiie  rent  for 
the  liberty  to  affix  boards  should  be  at 
least  302.  a  year  from  1st  of  July.     In 
other  respects  the  terms  mentioned  in 
your  letter  of  yesterday's  date  are  quite 
^ — ^Yours  truly, 
"Palmer,  Eland  &  Nettleship. 
"  Messrs.  Willing  &  Co." 

<*4,  Trafalgar  Square,  London,  W.C. 
15th  August,  1874. 

"  Pulvis  Cottage. 

"  Gentlemen, — ^Referring  to  our  inter- 
view with  you,  we  beg  to  say  our  clients 
will  accept  a  rent  of  251,  a  year  for  liberty 
to  affix  your  advertising  boards,  such 
rent  to  run  from  1st  July  last,  and  the 
letting  in  other  respects  to  be  subject  to 
the  terms  mentioned  in  our  letter  of  the 
Slst  ult. — ^Yours  obediently, 

"  Palmer,  Eland  i  Nettleship. 

"  Messrs.  WUling  &  Co., 
St.  Martin's  I^ne." 

To  the  boards  and  hoardings  above 
described  was  affixed,  among  other  ad- 
vertisements, the  board  advertising  the 
house  for  letting  or  sale.  This  board 
was  the  property  of  Messrs.  Palmer  &  Co. 
or  the  owner.  As  to  these  premises,  the 
Assessment  Sessions  removed  the  name  of 
the  appellant  from  the  valuation  list. 

As  to  No.  291a,  upon  the  ground  upon 
which  the  hoardings  hereinafter  men- 
tioned stood  at  the  time  of  the  supple- 


mental list  being  made  out  there  stood,  in 
1870,  when  the  valuation  list  was  made 
out,  a  house  and  shop,  and  which  were 
assessed  in  that  valuation  list: 

The  house  and  shop  stood  back  from 
the  road  in  a  small  garden,  and  in  firont 
towards  the  road  there  was  a  low  vrall 
bounding  the  premises.  Since  1870  the 
owner  determined  to  let  the  site  for  build- 
ing, and  the  house  and  shop  were  let  for 
building  to  a  person  who  shortly  after  be- 
came bankrupt,  having  first  pulled  down 
the  house  and  shop  and  commenced  to  dig 
the  foundationsof  the  new  building.  Upon 
the  premises  being  pulled  down  the  as- 
sessment was  taken  out  of  the  valuation 
list,  and  remained  so  struck  out  until  the 
appellant's  name  was  inserted  as  occupier, 
as  appears  in  the  Schedule  A. 

10.  During  the  time  during  which  this 
person  held  the  premises  the  appellant 
obtained  permission  from  him  to  use  the 
place  for  advertising  purposes  to  the  ex- 
tent hereinafter  mentioned,  but  under 
what  precise  circumstances  there  was  no 
direct  evidence.  It  was  in  evidence, 
however,  that  this  person  was  succeeded 
by  a  person  named  West,  by  whose  per- 
mission the  appellant  still  continued  to 
use  the  premises  as  hereinafter  mentioned. 
A  receipt  was  put  in  evidence,  which  was 
as  follows : — 

"  1,  Powis  Place,  Haverstock  Hill, 
October  10,  1874. 
"Received  of  Messrs.  Willing  &  Co. 
the  sum  of  three  pounds  fifteen  shillings, 
one  quarter's  rent  for  the  use  of  hoarding 
for  advertising  purposes,  due  Michaelmas 
day  last.  "  Arthur  West. 

"£3  15«." 

11.  The  appellant  placed  advertising 
boards  outside  the  walls  upon  the  gpx)und 
in  the  street,  leaning  against  the  outside 
face  of  the  wall  which  ran  in  front  of  the 
premises  as  before  mentioned.  These 
boards  were  placed  along  the  whole  length 
of  the  wall  except  at  a  gap  which  had 
been  pulled  down  by  the  builders  to  ad- 
mit the  carts  used  for  conveying  the  build- 
ing materials  to  the  houses  and  otherwise 
used  in  the  course  of  the  building.  Inside 
the  wall,  between  the  wall  and  the  site  of 
the  old  buildings,  and  between  the  wall 
and  the  new  buildings  which  were  in 
course  of  erection  at  the  time  when  the 
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aupplemental  list  was  made,  and  at  the 
time  of  the  appeal,  the  appellant  let  into 
the  earth  some  ordinary  scaSbld  poles,  to 
which  at  aach  a  height  as  to  be  seen  from 
the  street  above  the  boards  before-men- 
tioned, was  fastened  a  horizontal  frame- 
work upon  which  the  advertiBements  were 
exhibited.  To  farther  support  this  hoard- 
ing, strata  were  carried  back  at  an  angle, 
resting  npon  the  gronnd  behind.  These 
hoardings  were  originally  erected  by  and 
remained  the  property  of  the  appellant. 

12.  Daring  all  the  time  during  which 
the  advertisements  were  thus  exhibited 
West  carried  on  his  building  operations 
on  the  land,  and  the  hooses  were  nearly 
at  their  fall  height  when  the  appeal  was 
heard. 

13.  It  is  not  the  practice  of  the  parish 
authorities  to  put  any  assessment  npon 
land  on  which  buildings  are  being  erected, 
and  new  buildings  are  not  afiseesed  in  the 
ordinary  way  nntil  they  are  occupied, 
when  tbey  are  broaght  into  rating. 

Aa  to  these  premiaea,  the  Asseaament 
Sessions  afSrmed  the  valuation  list. 

14.  The  appellant  admits  the  amount 
of  assessment  to  be  correct,  provided  he 
is  liable  to  be  sssessed  at  atl,  bat  he  con- 
tends, with  reference  to  the  order  of  the 
sessions  that  confirms  the  valuation  list, 
as  to  the  advertising  station  at  Powis 
Place,  No,  291a,  that  he  is  not  an  occu- 
pier, or  at  any  rate,  not  excluBively  the 
occapior  of  a  rateable  hereditament  so  as 
to  make  him  rateable  ;  that  West,  if  any 

iierson,  ia  the  occupier ;  that  the  true 
Bgal  inference  Irom  the  facts  above 
stated  is,  that  all  he  had  was,  at  the 
moat,  what  is  described  in  one  of  the 
caaea  aa  an  easement  of  occapation,  or  a 
mere  license  to  erect  the  hoarding  and 
display  his  advertisement  in  the  mode 
above  deacribed,  and  that  the  appellant'a 
name  aa  such  should  be  removed  from  the 
valuation  list,  and  the  order  of  the  sessioos 
dismissing  his  appeal  shoald  be  qaashed. 
The  questions  for  the  opinion  of  the 
Court  aro— 

1.  Whether,  looking  to  all  the  facta 
and  circamstances  above  stated,  the 
Court  of  Aaaesament  Sessions  were  right 
in  removing  the  appellant's  name  from 
the  valuation  list  in  respect  of  the  pre- 
mises So.  221a. 


2.  Whether  the  said  Court  of  Aasesa ' 
ment  SessiooB  were  right  in  retaining 
the  name  of  the  appellant  in  the  valuatio  a 
list  in  reapect  of  the  premises  No.  291a, 
The  order  of  aeasiona  is  to  be  varied  or 
confirmed  in  accordance  with  the  judg- 
ment of  the  Court. 

F.  if.  White  (ff.  Tyrdl  Faiw  with 
him),  for  the  appelant, — This  ia  a  double 
appeal,  but  there  is  little  real  diatinction 
in  the  caaea.  In  the  first  there  was  no 
occupation  of  land  at  all.  The  hoose, 
railings  and  trees  are  all  in  the  valuation 
list,  and  the  owner  is  occupier,  although 
while  it  is  empty  there  is  no  beneficial 
occupation  by  him.  It  might  perhaps  be 
argued  that  the  value  of  the  honse  is 
added  to,  bnt .  that  will  not  make  the 
appellant  occupier. 

[Lush,  J. — How  do  yon  distinguish 
this  from  the  case  of  the  telegraph  poles  ?] 

By  the  element  of  permanency.  This 
is  more  like  a  circus  or  a  cricket  tent. 
It  is,  to  use  the  expression  of  Archi- 
bald, J.,  in  TAe  London  and  North-We*^ 
tern  Railway  Company  v.  BwAmasier  (1), 
an  "  easement  of  occupation."  See  also 
The  Queen  v.  Lee  (2),  The  Queen  v.  HaU 
stead  (.3)  and  Bjvicme  on  Eating,  p.  383. 

SLusH,  J. — The  question  is,  is  the  ap- 
^      ant  in  eiclnsive  occupation  of  land?] 

It  is  contended  that  he  is  not.  He  has 
a  mere  license,  revocable  at  any  time. 
On  the  second  case,  the  illustration  of 
Wightman,  J.,  in  The  Queen  v.  Mor. 
rish  (4),  aa  to  the  right  to  go  in  and  ont 
of  the  premises,  shewa  the  appellaut's 
position  here.  The  poles  are  inside  the 
garden,  but  the  land  ia  in  the  posseasioD 
of  the  owner,  who  ia  building  npon  it. 
Could  an  advertising  hoard  with  "  To 
let "  on  it,  such  aa  are  commonly  the 
property  of  house  agents,  make  a  house 
agent  rateable  in  respect  of  the  ground 
it  stood  on  in  a  garden  where  it  was 
placed  with  the  owner's  per  mission  ?  The 
case  of  Smith  v.  St.  Michael,  Cam- 
hridge  (^)  shews  that  occupation  or  no 
occnpation  is  a  question  of  common  sense, 

(1)  44  Law  J.  Rep.  M,C.  180 ;  B.  c.  Law  Eep. 
lU  Q.B.  Hi. 

{2)  7B.&3.188;8.c.35LawJ.IUp.M.C.10i 

(31  31  J.P.  333. 

(4)  32  Law  J.  Rep.  M.C.  215. 

(A)  3  E.  &  E.  383. 
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•nd  similarly,  The  Electric  Telegraph  Oom^ 
pany  v.  Salford  (0)  shews  that  a  perma- 
ment  occupation  of  the  soil,  not  a  mere 
easement,  is  necessary  to  constitnte  rate- 
ability.  . 

Poland  and  Castle,  for  the  respondents. 
—There  was  here,  in  both  cases,  a  com- 
plete occupation  of  land.  No  one  else 
could  use  the  soil  occupied  by  the  poles 
and  hoardings,  and  it  is  not  enough  to 
say  that  the  appellant  could  be  turned 
out  at  short  notice.  In  Cory  y.  Brie- 
tow  (7)  that  argument  was  disposed  of  as 
iznmaterial.  I^rd  Campbell,  in  The  CheU 
$ea  Waterworks  Company  v.  Bowley  (8), 
makes  the  payment  of  rent  the  criterion 
of  the  tenancy  of  land,  and  the  ground 
on  which  a  chattel  is  deposited  in  the 
exercise  of  an  easement  is  liable  to  poor 
rate,  though  not  to  land  tax.  In  The 
King  V.  TAe  Brighton  Oas  Company  (9), 
Littledale,  J.,  says :  **  The  pipes  being  fixed 
to  the  land,  the  land  and  pipes  are  to  be 
considered  as  one  entire  thing,"  and  "  the 
company  being  in  exclusive  occupation 
of  the  portion  of  land  in  which  their  pipes 
lay,  they  are  rateable."  See  also  The  King 
V.  The  Chelsea  Waterworks  Company  (10). 
The  case  of  telegraphs  is  really  identi- 
cal with  this.  The  soil  is  similarly  occu- 
pied for  profitable  purposes,  to  the  exclu- 
sion for  the  time  being  of  the  owner. 

[Mellob,  J. — Can  it  be  said  that  the 
parties  here  contemplated  anything  but  a 
qualified  occupation  ?] 

Tee;  it  was  absolute  so  long  as  the 
airangement  lasted.  There  is  no  differ- 
ence between  boards  hung  up  and  wires 
in  the  air,  both  are  employed  for  giving 
information. 

[Lush,  J. — In  the  telegraph  case  the 
decision  is  put  on  the  ground  of  perma- 
nence.] 

So  may  this  case  be.  Sufficient  per- 
manence was  contemplated  to  make  it 
worth  while  to  incur  the  expense  of 
erecting  the  poles. 

(6)  11  Exch.  Rep.  181 ;  s.  c.  24  Law  J.  Bep. 
ILC.  143. 

(7)  45  Law  J.  Bep.  M.C.  145  ;  a.  c.  Law  Bep.  1 
C  J>J).  54. 

(8)  17  03.  Bep.  358;  s.  c.  20  Law  J.  Bep. 
03.520. 

(9)  5  B.  &  C.  466. 

(10)  5  B.  &  Ad.  156. 


[Ltjsh,  J. — ^Where  is  the  occupation  of 
land  in  Pulvis  Cottage  ?] 

The  resting  of  the  boards  and  struts 
on  the  ground.  As  in  the  case  of  tram* 
ways,  which  occupy  a  road  though  not  so 
exclusively  as  to  prevent  other  persons 
passing  over  it — The  Pimlico  Tramway 
Company  v.  Greenwich  (11).  Lord  Gamp* 
bell's  judgment  in  Forrest  v.  Green* 
vdch  (12)  puts  the  liability  on  the  occu- 
pation of  some  part  of  the  soil,  while  The 
Queen  v.  Morrison  (13)  shews  that  exemp- 
tion could  be  claimed  only  where  there 
was  a  total  disconnection  from  the  soil. 
See  also  The  Queen  v.  Leith  (14).  The 
landlord  had  power  to  demise,  and  from 
what  is  stated  here  there  was  evidence  of 
a  demise  as  in  the  coprolite  cases — Eoads 
V.  Trumpington  (15)  and  The  Queen  y. 
Whaddon  (16).  Who  is  occupying  the 
soil  under  the  hoardings  and  poles  2  not 
the  appellant  P  The  landlord  has  excluded 
himself,  and  the  poles  are  for  the  time 
like  the  moorings  in  Cory  v.  Bristow  (7), 
put  down  by  the  appellant,  paid  for,  used 
and  belonging  to  him,  as  the  Lord  Chan- 
cellor says  at  p.  273. 

[Lush,  J. — ^You  must  not  exclude  the 
essential  evidence  of  permanence  in  that 
case.] 

Permanent  means  continuous,  as  op- 
posed to  intermittent.  The  soil  occupied 
is  the  same  soil  so  long  as  the  erection  is 
there.  This  distinguishes  the  occupation 
from  a  mere  license  to  pass  over  land  as 
in  a  carriage.  If  a  license  is  granted 
which  necessitates  exclusive  possession 
of  land,  and  such  possession  is  continuous 
till  legally  and  properly  determined,  and 
there  is  free  access,  then  all  the  elements 
to  constitute  rateability  are  present. 

White,  in  reply,  was  stopped  by  the 
Court. 

Mellob,  J. — I  am  of  opinion  that  the 
appellant  is  not  rateable  in  respect  of  his 

(11)  43  Law  J.  Bep.  M.C.  20  ;  s.  c.  liiw  Bep. 
0  Q.B.  9. 

(12)  8E.  &B.890. 

(13)  1E.&B.150;  s.c.  22Law  J.Bep.M.0. 14. 

(14)  1  £.  &  B.  121 ;  8.  c.  21  Law  J.  Bep.  M.G. 
119. 

(15)  40  Law  J«  Bep.  M.C.  35 ;  s.  c.  Law  Bep.  6 
O.B.  56. 

(16)  44  Law  J.  Bep.  M.C.  73  ;  s.  c  Law  Bep. 
10  O.B.  230. 
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occnpation  of  tbe  advertifiiiig  Btationa 
deBcribed  in  the  case.  I  consider  that 
with  regard  to  the  fact  of  his  occnpatioii 
we  mtiBt  look,  aa  wbb  said  by  tbe  Jndges 
in  tlie  case  of  Smith  y.  The  Oveneert  of 
St.  Michael,  Cambridge  (5),  not  so  much 
at  the  words  as  the  snbstaiice  of  the 
agreement,  that  is  to  say  at  the  real 
facte  and  at  the  probabilities  bo  ferae  they 
are  not  absoltitely  determined  by  the 
fitatfemeut  before  ns,  bo  aa  to  Bee  what  is 
tlie  real  condition  and  relation  of  the 
parties,  the  appellant  and  the  owner  of 
the  premiaes,  between  themselves.  I 
think  that  what  Lord  Eatberhr  in  Cory 
T.  Brisfoto  (7),  qnot«d  as  Ixird  Campbell's 
opinion  expresBed  in  Forrest  t.  The  Over- 
teere  of  Oreenmch  (12),  which  will  be 
found  in  the  last  Eentence  of  his  judg- 
ment in  8  Ellis  and  Blackbnm,  is  the 
gniding  principle,  and  there  mnst  be  "  a 
permanent  and  profitable  occnpation  of 
the  soil  within  the  pariph  of  the  respon- 
dents," to  give  rise  to  rat«ability. 

Now  it  is  quite  tme  that  the  word 
"  permanent "  does  not  occur  in  all  the 
judgments  on  the  sQbject  of  rateable 
occupation,  bat  it  appears  to  me  that  it 
is  a  most  important  element  in  consider- 
ing the  question  of  rateability  to  deter* 
mine  the  character  of  the  occnpation  in 
reference  to  its  intended  dnration. 

Let  US  see  then  what  are  the  facts 
here.  And  first  I  will  say  that  I  think 
there  is  no  soand  distinction  between  the 
two  cases,  both  being  cases  where  the  pro- 
perty itself  is  in  the  admitted  occupation 
of  some  other  pereon  than  the  appellant. 
Pnlvis  Cottage  is  said  to  be  a  dilapidated 
sabnrban  villa,  not  in  Mr.  W tiling's 
occopation,  but  inhabited  only  by  a  per- 
son for  the  purpose  of  taking  care  of  the 
5 remises,  and  it  has  been  in  this  con- 
ition  since  1865,  althongh  continuouely 
advertised  to  be  let  or  Bold.  In  the 
front  of  the  house  is  a  dwarf  wall  with  a 
break  in  the  centre,  in  which  the  onter 
gate  is  placed  ;  behind  the  wall  and  rail- 
ings is  a  row  of  trees.  In  front  of  the 
wall  and  railings  a  hoarding  was  fixed 
by  the  appellant  expressly  for  the  pnr* 
pose  of  advertisements.  The  hoarding 
IB  fixed  in  its  place  partly  by  being 
bolted  to  the  wall  and  tied  to  the  railings 
with    wire     fastenings,    and    partly  by 


pieces  of  wood  &oin  the  top  of  the  hoard- 
ing nailed  in  some  places  to  the  trees 
inside,  and  ia  some  places  struts  mn 
down  to  the  garden  ground  behind.  We 
have  it  then  that  this  was  a  house  in  the 
bands  of  a  care-taker,  who  had  costody 
of  it  and  of  the  key,  and  means  of  access, 
and  that  it  was  advertised  as  to  be  let. 
Ueantine  it  was,  in  fact,  unoccupied  by 
any  other  person  than  Uie  owner,  for 
there  was  no  occnpation  independent  of 
him,  and  it  was  in  law  in  the  occupatien 
of  the  owner  till  some  one  took  it. 

Before  this  occurred  a  negotiation 
took  plaoe  between  the  owner  and  Hr. 
Willing  to  thiB  effect.  WiUing  said, 
"  Ton  Lave  an  nnoccnpied  house.  I  will, 
BO  long  aa  it  remains  unoccupied,  make 
yon  a  compensation  If  yon  wiU  let  me 
put  np  hoardings  and  advertisements 
□pon  the  premises."  The  owner  accepted 
the  offer  and  agreed  upon  tlie  (ximpensa- 
tion  he  was  to  receive.  It  is  true  that  in 
the  letter  the  compensatioD  is  called 
"  rent ;  "  bnt  it  is  "rent  for  the  liberty 
of  affixing  advertising  boards."  Kow 
looking  at  the  armngement  in  the  light 
which  was  decided  U>  be  the  proper  one 
by  Hill,  J.,  and  Blackbnm,  J.,  in  the  St. 
Michael's,  Cambridge,  Caee  (5),  we  are  not 
to  be  absolutely  guided  by  the  word  rent 
or  demise,  but  are  to  look  at  the  matter 
in  a  common  sense  way.  Was  there  any 
intention  that  the  owner  should  part  with 
the  exclusive  occupation  of  any  of  the 
land  ?  Did  he  not  rather  give  to  the 
appellant  the  privilege  of  occnpation  in 
the  nature  of  an  easement  ?  I  think  it 
is  clear  that  he  did  so,  and  that  was  all. 

The  case  is  thus  entirely  distinguish- 
able from  Cory  v.  BrisUno  (7),  and  I 
think  that  the  reasoning  of  the  House  of 
Lords  abundantly  shews  that  the  distinc- 
tion which  I  am  attempting  to  make  is  a 
sound  one ;  and  that  here  there  was  no 
exclusive  occnpation  of  land  which  can 
be  the  subject  of  a  rate. 

The  case  of  Powis  Place,  Ho.  29Ja, 
docB  not  Bubetantially  differ  from  the 
other.  The  owner  there  was  build- 
ing houses,  and  allowed  Willing  to  put 
up  boards  for  advertisements  in  front 
between  them  and  the  road  ;  he  only 
intended  that  the  ground  should  be  need 
during    the    progress    of    the    buOding 


Vol  46.] 


THE  DUTIES  OP  MAGIfifTRATBS. 


240 


Tie  Quern  r,  Aueument  OommUtee  of  St.  Paneras,  Q,B. 


operations,  and  he  was  to  have  oompen- 
Bfttion  for  the  privilege  in  the  same  way 
as  in  the  former  case.     The  compensa- 
tion was  paid  for  the  same  object  and 
with  the    same  view  bj  the  appellant, 
that  is,  for  a  license  in  the  natnre  of  an 
easement  npon  the  owner's  soil.      That 
kind  of  license  is  described  by  Black- 
bnra,  J.,  in  Watkins  v.  The  Overseen  of 
MUton^  next  Gravesend  (17)  in  these  words : 
"The  oonservators  of  the  Thames  are 
the  owners   of  the    soil,  and    are   the 
owners   of     the    moorings     also,    and 
might  have  demised  them  to  the  appel- 
lant for  the  mooring  of  barges,  and  if  they 
had  demised  them  the  appellant  wonld 
then  have  been  the  occupier  of  the  land. 
There  is  no  donbt  the  conservators  might 
retain  the  possession  in  themselves,  so  as 
to  be  the  occnpiers,  and  for  a  sum  of 
money,  or    gratnitonsly  if  they  pleased, 
grant  to  another  person  the  privilege  or 
easement  of  attaching  his  barges  to  these 
moorings;  in  which  case  the  conserva- 
tors wonld  themselves  still  continue  to 
be  the    occupiers,  and  unless   there  be 
something  in  their  Act  to  relieve  them 
from  being  rated  they  would  be  rateable ; 
the   value    of    their    occupation    being 
measured  by  the  amount  paid  to  them  for 
their  license." 

That  appears  to  describe  what  was 
done  in  this  case.  Upon  the  arrange- 
ment entered  into  the  appellant  would 
have  the  privilege  of  putting  up  hoard- 
ings in  front  of  and  against  the  walls, 
bnt  could  do  no  more  in  the  way  of 
occupation  of  the  soil  than  what  Black- 
bam,  J.,  was  describing  as  being  done  in 
the  case  cited.  Such  occupation  by  the 
appellant  might,  in  the  hands  of  the 
owner  of  the  property,  increase  the 
Talue  of  the  premises  for  rating  purposes 
as  against  him,  but  on  that  point  I  give 
no  judgment  as  it  does  not  arise.  If  a 
profitable  occunation  took  place  by 
means  of  these  advertisement  hoardinffs, 
independently  of  any  buildings  upon  uie 
land,  the  owner,  as  occupier,  might,  |>er- 
haps,  be  made  liable  for  the  ingredient  of 
profitable  occupation  so  created;  I  think 

il7)  37  Law  J.  Bep.  H.C.  73 ;  8.  e.  Law  Rep.  3 
.  (.360. 
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he  very  possibly  might,  yet  that  does  not 
alter  the  character  of  the  occupation 
itself,  which  is  what  I  am  here  consider- 
ing, so  as  to  render  the  appellant  rate- 
able. I  cannot  distinguish  the  present 
from  that  case,  and  as  to  the  suggestion 
that  no  one  would  be  rateable  if  the 
appellant  were  not,  as  was  said  in  the 
House  of  Lords  in  Coryy.Bristow  (7),  that 
argument  had  reference  to  the  bed  of  the 
river,  to  the  character  of  a  place  which 
is  wholly  different  from  a  house  and  land. 

The  principle  then  is,  as  I  have  stated 
it,  and  there  is  no  conflict  between  it,  as 
I  think,  and  anything  in  Oonj  v.  Bristow  (  7) , 
either  in  the  House  of  Lords  or  Court  of 
Appeal.  Lord  Justice  James  does  not 
disagree  with  it  when  he  says,  *'  When  a 
person  has  a  mere  right  to  use  the  land 
in  the  nature  of  an  easement,  which  does 
not  amount  to  occupation,  and  the«occu- 
pation  remains  in  somebody  else,  as  for 
example  in  the  case  of  a  lodger  where 
the  occupation  remained  in  the  lodging- 
house  keeper,  then  such  person  is  not 
liable  to  be  rated  "  (18). 

The  same  principle  is  laid  down  by 
the  other  Judges  in  that  case,  and  I  have 
already  refeired  to  the  judgment  of 
Blackburn,  J.,  in  Watkiru  v.  Milton^  next 
Oravesend  (17),  where,  besides  the  pas- 
sage I  have  read,  it  may  be  useful  to 
notice  the  manner  in  which  he  distin- 
guishes The  Electric  Telegraph  Ocue  (6), 
as  involving  an  occupation  and  not  a 
mere  easement.  There,  there  was  created 
an  occupation  for  all  time,  so  far  as  we 
know,  and  a  permanently  profitable  use 
of  the  wires  and  posts  by  the  telegraph 
company;  and  that  case  certainly  does  not 
decide  that  an  easement  can  be  rated. 

Those,  therefore,  are  the  leading 
authorities  on  which  this  case  must  de- 
pend ;  and  while  I  attach  very  great  im- 
portance to  avoiding  subtle  distinctions, 
yet  I  am  satisfied  that  to  establish  ratea- 
bili ty  here  we  must  see  that  there  was  an 
exclusive  occupation  by  way  of  demise 
to  the  appellant)  of  the  soil  on  which 
these  poles  and  hoardings  stood. 

I  think,   however,  there  was  not,  in 

(18)  45  Law  J.  Bep.  M.C.  146;  ■.  c.  Law  Rep. 
1  C.P.D.  64. 
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fact,  any  sucli  demiBe.  There  was  a 
mere  license  in  the  nature  of  an  easement, 
and  the  person  who  gave  the  license 
never  parted  with  the  ezclnsive  posses- 
sion of  the  land,  but  only  for  the  equiva- 
lent of  a  sum  of  money  paid  to  him,  gave 
a  license  or  liberty  to  Willing  to  cUsplay 
his  advertisements  upon  this  ground. 
Therefore,  in  both  cases  the  appellant's 
name  must  be  struck  out  of  the  list,  as 
not  being  the  occupier  of  a  rateable 
hereditament  within  the  statute.  As  I 
have  said  the  subject  may  be  rateable  in 
the  hands  of  the  occupier,  and  I  incline 
to  think  it  is,  but  however  that  may  be 
I  am  clearly  satisfied  that  Mr.  Willing  is 
not  the  rateable  occupier  of  these  boaids, 
and  that  he  is  entitled  to  our  judgment 
upon  this  appeal. 

Lu&H,  J. — The  only  question  which 
we  are  asked  is  whether  Mr.  Willing  is 
rateable  in  respect  of  the  poles  and 
boards. 

I  have  not  addressed  my  mind  to  the 
case  whether  his  occupation  of  the 
hoardings  would  be  a  good  ground  for 
increasing  the  rateable  value  of  the  pro- 
perty in  the  hands  of  the  owner  or  occu- 
pier. I  say  nothing  one  way  or  the 
other  with  regard  to  that  question  ;  all 
I  consider  is  whether  Willing  is  rateable 
in  respect  of  the  use  he  makes  of  them. 

[The  learned  Judge  then  read  the 
material  parts  of  the  case.] 

The  question  we  have  to  decide  is 
whether  the  appellant  was  an  **  occupier 
of  land"  within  the  meaning  of  the 
statute  of  Elizabeth. 

It  is  not  easy  to  give  an  accurate  and 
exhaustive  definition  of  the  word  occu- 
pier. Occupation  includes  possession  as 
its  primary  element,  but  it  also  includes 
something  more.  Legal  possession  does 
not  of  itself  constitute  an  occupation. 
The  owner  of  a  vacant  house  is  in  posses, 
sion,  and  may  maintain  trespass  against 
any  one  who  invades  it,  but  so  long  as  he 
leaves  it  vacant,  he  is  not  rateable  for  it 
as  an  occupier.  If,  however,  he  fur- 
nishes it,  and  keeps  it  ready  for  habita- 
tion whenever  he  pleases  to  go  to  it,  he 
is  an  occupier  though  he  may  not  reside 
in  it  one  day  in  a  year. 


On  the  other  hand  a  person  who, 
without  having  any  title,  takes  actual 
possession  of  a  house  or  piece  of  land, 
whether  by  leave  of  the  owner  or  against 
his  will,  is  the  occupier  of  it. 

Another    element,     however,     besides 
actual  possession  of  the  land,  is  necessary 
to   constitute    the    kind    of   occupation 
which  the  Act  contemplates,  and  that  is 
permanence.   An  itinerant  showman  who 
erects  a  temporary  structure  for  his  per- 
formances  may  be  in  exclusive   actual 
possession,  and  may,  with  strict  gram- 
matical propriety,  be  said  to  occupy  the 
ground  on  which  his  structure  is  placed, 
but  it  is  clear  that  he  is  not  such  an 
occupier  as  the  statute  intends.     As  the 
poor  rate  is  not  made  day  by  day  or 
week  by  week,  but  for  months  in  ad- 
vance, it  would  be  absurd  to  hold  that  a 
person  who  comes  into  a  parish  with  in- 
tention to  remain  there  a  few  days  or  a 
week  only  incurs  a  liability  to  maintain 
the  poor  for  the  next  six  months.     Thus 
a  transient  temporary  holding  of  land  is 
not  enough  to  make  the  holding  rateable. 
It  must  be  an  occupation  which  has  in  it 
the  character  of  permanency ;  a  holding 
as  a  settler  not  as  a  wayfarer. 

These  I  take  to  be  the  essential  ele- 
ments of  what  is  called  a  beneficial  or 
rateable  occupation,  and  to  these  tests 
we  must  resort  in  cases  like  the  present, 
which  seem  to  lie  on  the  border  land, 
and  to  present  at  first  sight  considerable 
difficulty ;  and  where  the  subject  of  occu- 
pation is  not  a  sur&ce  area,  which  is  the 
idea  primarily  suggested  by  the  phrase, 
"  occupier  of  land,"  but  only  a  small  por 
tion  of  the  soil,  so  much  of  it  as  contains 
a  post,  a  pipe  or  a  rail,  the  element  of 
permanence  or  its  absence  is  shewn  by 
the  way  in  which  the  post,  Ac.,  is  con- 
nected with  the  soil.  I  do  not  agree 
with  Mr.  Castle  that  the  word  perma- 
nence is  used  in  this  class  of  cases  in  the 
sense  of  being  continuous  as  to  its  use, 
but  in  the  sense  of  being  permanently 
attached  to  the  soO  as  a  fixture 

It  would  be  an  abuse  of  language  to 
say  that  the  owner  of  a  post  lying  upon 
the  ground  is  thereby  occupier  of  the 
ground  upon  which  the  post  rests  how- 
ever  long   it  may  be  there;  but  if  the 
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post  is  inaeited  inio  the  groiuid  or  other- 
wise so  attached  to  it  Uiat  it  cannot  be 
severed  from  the  hind  withoat  breaking 
the  sofl,  it  has  become  one  with  the  soil, 
and  the  owner  of  the  post  is  thereby 
oocapiBr  of  the  soil  to  which  it  is  an- 
nexed. 

This  element  pervades  the  cases  of 
water-mains,  gas-mains,  telegraph-posts, 
tramways,  mooring  posts,  and  other 
like  cases,  in  all  of  which,  where  the 
rateable  qoality  has  been  affirmed,  the 
ruling  idea  is,  that  by  the  mode  of 
attachment  the  chattel  has  been  merged 
ID  the  soil,  so  that  by  means  of  that 
which  has  been  embedded  in  or  fixed  to 
the  land  the  owner  of  it  occupies  the  land 
itself. 

Tried  by  this  test  which  explains  and 
reconciles  the  cases  cited  in  the  argu- 
ment, the  appellant  is  not  occupier  of  any 
land,  by  means  of  the  hoarding  in  the 
first  case,  or  the  poles  in  the  other. 

It  is  impossible  to  hold  that  any  land 
was  demised  to  Mr.  Willing  in  either 
case.  What  he  paid  for  was  merely  a 
license  to  use  the  premises  as  he  did. 
The  distinction  which  the  justices  hare 
made  between  the  two  cases  cannot  be 
maintained.  In  neither  case  has  any- 
thing been  so  annexed  to  the  soil  as  to 
become  a  fixture.  In  the  second  case, 
which  is  the  stronger  of  the  two,  the 
poles  are  merely  let  into  the  ground  in 
holes  dug  for  the  purpose,  but  they  are 
not  in  any  way  attached  to  the  soil,  and 
may  be  removed  without  disturbing  it. 
They  are  as  much  chattels  as  if  they  lay 
upon  the  g^und    instead  of    standing 

OD  it 

For  these  reasons  I  am  of  opinion  that 
the  order  of  sessions  in  the  first  case 
most  be  affirmed,  and  in  the  second 
quashed. 

Judgment  for  the  appettanL 


Solicitors—S.  Edwards,    for  appellant;   CuDliffe 
ic  Beaumont,  for  respondents. 


[IN  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Q^een* 8  Bench  Division.) 

1877.  1     THE  QUEEN  V.  MONGK  AND 

April  19,  20.  j  another. 

Mafidamus — County  Bate — Borough — 
Other  Purposes  Account — 5  ^  6  Will,  4.  c. 
76.  8. 117. 

By  the  Municipal  OorporcUionsAct,  1835, 
the  Measurer  of  a  county  is  to  keep  an  ac- 
count of  the  sums  of  money  expended  out  of 
the  county  rate  for  other  purposes  than  the 
costs  arising  out  of  the  prosecution^  ^.,  of 
nffendersy  and  to  send  a  copy  of  the  said 
account  to  the  council  of  every  borough 
within  the  county  in  which  a  separate  Oowrt 
of  Quarter  Sessions  shall  he  Jiolden,  and 
which  before  the  passing  of  the  Boundary 
Act,  1832,  was  chargeable  with  or  liahle  to 
conlrtbute^  m  whole  or  inpart,  to  the  county 
rale  of  such  county^  and  to  make  an 
order  en  the  council  of  such  borough  for 
the  payment  of  such  proportion  as  would 
have  been  chargeable^  if  the  flrst-mentioned 
Act  had  not  passed,  on  such  borough^  as  the 
sams  shaU  be  bounded  according  to  the  pro- 
visions of  the  said  Ad,  and  the  council  of 
such  borough  is  forthwith  to  order  the  same 
to  be  paid  to  the  treasurer  of  the  county. 

A  borough  which^  before  the  passing  of 
the  Boundary  Act,  1832  (2^3  WUl  4. 
c.  64),  had  a  separale  Court  of  Quarter 
Sessions,  and  a  charter  containing  a  non- 
intromittant  clause,  and  was  therefore  ex* 
empt  from  the  county  rate,  had  by  that  Act 
a  portion  of  the  county  added  to  It. 

By  the  Municipal  Corporations  Act,  1835, 
sec.  7,  the  mstes  and  bounds  of  all  boroughs 
na/msd  in  the  first  section  of  schedule  A,  of 
which  the  said  borough  was  one,  are  to  be 
the  same  as  the  limits  settled  by  the  Boun- 
dary Act,  1832;— 

Held,  affirming  the  decision  of  the  Queen* s 
Bench  Division,  that  such  borough  was 
chargeable  to  the  county  rate  in  respect  of  the 
expenses  other  than  the  costs  of  the  prosecu- 
tion, 8^c.,  of  offenders,  as  a  borough  which 
was  liable  to  contribute,  in  respect  of  the 
part  of  tlie  county  added  by  the  Boufaflary 
Act,  1832,  to  the  county  rate. 

This  was  an  appeal  from  the  Queen's 
Bench  Division. 

The  case  originallj  came  before  the 
Court  below  on  a  rule  for  a  mandamus  ; 
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Gee  45  Iaw  J.  Rep.  (M.C.)  50,  where 
the  facts  are  fiill;  set  out.  The  Court 
having  made  the  rule  absolate,  the  de- 
fendaats  made  a  retniii  to  the  mandunoB, 
bat  tlie  Coart  adhered  to  its  former  deci< 
siun  and  decided  agtuust  the  defendants, 
who  now  appealed. 

H.  Matthewt,  for  the  appellants,  refer- 
red to  12  Geo.  2.  c.  20.  ss.  1,  5;  13  Geo.  2. 
e.  18.  s.  2;  55Geo.  3.  c.  51.a.  1;  15&16 
Vict.  c.  81.  H.  38;  Talhot  v.  HiMle  (1) 
Blaakley  v.  Wimtanlen  (2) ;  Bates  \ 
Winstanlei/  (3)  ;  Mercer  v.  Davis  (4) 
Jamei  v.  Oreen  (5) ;  Wetkerhead  v 
Drewry  (6)  ;  TJie  King  v.  Shepherd  (7) 
The  <Sieen  v.  Eati  Loot  (8)  ;  The  King  v 
C;arie(9);  The  Queenv.NewSarum{l^) 
The  Qtteen  v.  Boucher  (11) ;  The  Queen  v. 
Birmingkant  (12). 

'Oovs  and  JlfaciinNl,  cimtra,  referred  to 
5  4  6  WiU.  4.  c.  76.  a.  141,  and  The 
Queen  v.  UulUm  (13).  [The;  were  then 
stopped  by  the  Court.] 

if.  Matthewt  added  nothing  in  reply. 

ho&D  CoLEBiDOE,  C.J. — In  this  case  we 
do  not  tliink  it  necessary  to  trouble  Mr. 
Cave  with  any  further  argument,  and 
Mr.  Matthews  says  that  nothing  has  been 
Baid  by  him  which  has  not  been  in  effect 
answered  so  far  as  it  could  be  answered — 
which  has  not  at  any  rate  been  noticed 
by  him  in  tbeargamentthat  he  addressed 
to  UB  yesterday.  I  may  be  permitted  to  say 
for  my  own  part,  as  far  as  I  am  capable 
of  jadging,  that  Mr.  Matthewu  in  his 
ai-gument  appears  to  have  exhausted 
the  case  and  to  hare  said  everything 
that  is  possible  to  be  said  on  his  side. 
Indeed  for  a  considerable  period  of  his 

(1)  2Str.  1164. 

(2)  3  Term  Rep.  2T8. 

(3)  4  H.  &  S.  4SS. 

(4)  10  B.  &  C.  617. 

(6)  6  Term  Rep.  228. 
(a)  11  Ktst  1S8. 

(7)  2  A.  &  E.  288 ;  B.  c.  4  Law  J.  Rep.  M.C.  30, 

(8)  aB.&8.  SO;a.c.  aiLiiwJ.  Rep.M.O.a45. 
(B)  6  B.  &  Aid.  666. 

(10)  7tt.B.  fiep.  D41;s.c  15  Lav  J.  Rep.  H.C. 
16- 
(U)  3Q.B.  Rap.  811. 

(12)  10Q.B.  Rep.  116;  E.  c.  1?  Law  J.  Eep. 
U.C66. 

(13)  13  Q.B.  Bep,  692  ;  i.  c.  IS  Lnw  J.  Rep. 


argument  he  carried  me  with  him,  and  1 
was  of  opinion  that  his  coustractioii  was 
the  rightone,  but  on  further  consideration, 
I  am  of  opinion  that  his  construction  is  not 
the  right  one.  I  do  not  mean  to  say  that 
thereare  notdifficulties.batontbe  whole  I 
am  o£  opinion  that  the  judgment  of  the 
Court  below  waa  right  and  should  be 
affirmed. 

This  was  a  mwidamos  to  two  justices 
of  Berkshire  ordering  them  to  hear  and 
determine  a  complaint  of  the  treasurer  of 
the  county  of  Berks  against  the  treasnrer 
of  the  borongh  of  New  Windsor,  requiring 
payment  of  a  certain  portion  of  the  rate 
that  had  been  expended  for  purposes 
other  than  the  proBecntion,  mwntenance, 
conveyance  and  transport  of  felons. 
The  question  arises  upon  the  117Ui  sec- 
tion, aod  the  Bections  connected  with  it, 
of  the  first  Municipal  Corporation  Act, 
the  5  &  6  Will.  4.  c.  76.  The  impor- 
tant enactment  is  : — The  treasurer  of 
each  county  is  to  keep  an  aocoont  of 
all  sums  received  in  aid  or  on  account 
of  the  connty  rate,  and  of  the  sums  of 
money  expended  out  of  the  county  rate 
for  other  purposes  than  those  just  de- 
scribed, and  twice  a  year  shall  send  a 
copy  of  the  account  to  the  council  of 
every  borough  situate  within  such  county 
in  whioh  a  separate  Court  of  Qoarier 
Sessions  of  the  Peace  shall  be  holden, 
and  which  before  the  passing  of  the 
Boundary  Aot  (which  I  so  dcttcribe  for 
shortness  sake)  was  chargeable  with  or 
liable  to  contribute  in  whole  or  in  part 
to  the  county  rate  of  such  county,  and 
shall  make  an  order  on  the  <x>uucil  of 
every  such  borough  for  the  payment  of 
such  proportion  of  such  sum  as  would 
have  been  chargeable  after  deducting  all 
sums  of  money  received  in  aid  of  the 
connty  rate,  as  aforesaid,  if  this  Aot  had 
not  passed.  The  question  is  whether 
the  words  which  I  have  just  read  apply 
or  do  not  apply  to  the  borough  of  Wind- 
sor. The  borough  of  Windsor  is  an  old 
borongh,  and  has  had,  whether  time  out 
of  mind  or  not  I  know  not,  but  at  any 
rate  for  a  great  length  of  time,  a  separate 
Quarter  Sessions  of  the  Peace,  it  has  bad 
justices,  and  it  baa  had  a  recorder.  It 
appears  at  the  time  of  (he  passing  of  the 
Boundaries   Act,   passed    in    connection 
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with  the  first  Reform  Act  of  Will.  4,  a 
certain  portion  of  that  which  had  been 
heretofore  the  county  of  Berks,  I  will  call 
it  for  shortness  sake  the  parish  of  Glewer 
(though  it  is  not  the  whole  bnt  only  a 
ooDsiderable  portion  of  the  parish  of 
Clewer)  was  annexed  to  the  borough 
of  New  Windsor  for  the  purpose  of  parlia- 
mentary representation.  Then  came  the 
Mumcipal  Corporation  Act,  which  said  in 
effect  that  those  portions  of  boroughs 
added  by  the  Reform  Act  for  parliament 
tazy  purposes  should  be  portions  of  the 
boroughs  for  municipal  purposes  under 
the  Municipal  Corporation  Act,  and 
thereby  the  Clewer  portion  of  Berks 
became  a  portion  of  Windsor,  not  only 
for  parliamentary  purposes  but  for  mu- 
nicipal purposes  also.  No  doubt  before 
the  passing  of  the  Boundaries  Act  the 
portion  of  the  parish  of  Clewer  now 
under  consideration,  as  it  was  a  portion  of 
Berkshire,  did  contribute  to  the  county 
rate.  It  ia  also  equally  clear  that  the 
borough  of  Windsor,  as  a  borough,  did 
not  before  the  passing  of  the  Boundary 
Act,  ^'  in  whole  or  in  part,"  contribute  to 
the  county  rate.  Clewer  did,  Windsor  did 
not,  and  by  the  Reform  Act  and  the 
Boundaries  Act  Clewer  was  made  part  of 
WindEOT  for  the  purpose  of  Parliament, 
and  was  made  part  of  Windsor  for  bo- 
roogh  purposes.  Now,  therefore,  the 
qu^ion  is,  was  Windsor  at  the  time  of 
the  passing  of  the  Municipal  Act  a  bo- 
rough which  in  whole  or  in  part  had  be- 
fore the  passing  of  the  Boundaries  Act 
(xmtnbuted  to  the  county  rate?  That 
depends  upon  how  the  words  ''chargeable 
with,  or  liable  to  contribute  in  whole  or 
in  part  to  the  county  rate  of  such  county  " 
are  to  be  construed.  If  they  mean  the 
borough  as  a  borough  it  is  perfectly  clear 
that  the  argument  is  with  Mr.  Matthews, 
and  that  as  Windsor  did  not  as  a  borough, 
"in  whole  or  in  part "  before  the  passing 
of  the  Boundaries  Act,  contribute  to  the 
county  rate,  so  it  would  not  be  a  borough 
within  the  meaning  of  this  section  of  the 
Monicipal  Act.  If  on  the  other  hand  the 
expression  is  to  be  construed  as  express- 
ing the  area  of  the  borough,  then  Wind- 
sor was  a  borough,  part  of  tho  area  of 
which  did  contribute  to  the  county  rat.e 
before  the  passing  of  the  Boundary  Act ; 
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for  the  best  of  all  reasons,  viz.,  that  it  was 
part  of  the  county,  and  of  course  con- 
tributed to  the  county  rate. 

The  whole  question,  therefore,  turns 
really  upon  the  true  construction  to  be 
given  to  those  words.  Now  it  is  not  at 
first  sight  by  any  means  clear,  perhaps 
even  at  last  it  is  not  clear,  which  is  the 
true  construction  of  those  words  of  the 
section.  There  are  grave  considerations, 
I  admit,  in  favour  of  the  construction 
for  which  Mr.  Matthews  contends.  He 
says,  to  sunmiarise  his  argument  as  &r  as 
I  could  follow  it,  that  there  were  boroughs 
which  before  the  passing  of  the  Bound- 
aries Act  did  contribute  to  the  county 
rate,  because  inasmuch  as  the  county 
rate  was  a  personal  charge  and  assessed 
upon  individuals  in  respect  of  tenements, 
the  only  reason,  if  you  go  back  to  the 
origin  of  things,  why  the  inhabitants  of 
certain  boroughs  did  not  contribute  to 
the  county  rate  was  because  of  the  non- 
intromittant  clause  in  their  charters; 
but  it  was  otherwise  where  there  was  not 
a  non-intromittant  clause,  and  Mr.  Mat- 
thews said  there  were  many  cases  in 
England  of  boroughs  without  a  non- 
intromittant  clause  which  as  far  back  as 
memory  goes,  or  at  all  events  as  &r  back 
as  history  goes,  had  been  subject  to  the 
county  rate,  and  had  alwavs  paid  part  of 
it.  Further  he  said,  and  he  gave  us  the 
example  of  Leicester,  that  there  were 
some  boroughs  in  which  the  whole  of 
the  borough,  as  incorporated,  and  as 
represented  by  burgesses,  was  composed 
of  two  parts,  a  part  with  regard  to  which 
there  was  a  non-intromittant  clause,  and 
a  part  in  which  there  was  no  such  clause, 
and  which,  therefore,  in  part  contributed 
to  the  county  rate,  and  his  argument,  if  I 
am  correct  in  stating  it,  no  doubt,  if  there 
were  no  countervailing  considerations, 
hung  together,  and  was  a  good  one. 
Here  are  two  sort-s  of  boroughs  which 
meet  both  parts  of  this  definition  'Mn 
whole  or  in  part  *' — »  definition,  therefore, 
which  meets  all  the  conditions  of  the  case, 
and  deals  with  all  the  various  circum- 
stances of  the  boroughs  of  England,  and 
consequently  oueht  not  to  be  extended  to 
bring  in  to  pay  that  which  heretofore  had 
not  paid,  viz. — portions  of  boroughs  which 
had  been,  for  the  reasons  I  have  given. 
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TV  Qatm  v.  Monet  {Jpp-),  QB. 
ezompt  rrom  payment  of  the  connfy  rate. 
Further,  it  woa  eaid,  or  at  least  Bii|^ested 
bj  an  important  part  of  the  argnment, 
that  inasmoch  as  thii  payment  was  to 
be  made  by  the  borough  fund,  that  is  by 
the  whole  borough,  the  conseqne&ce 
maat  inevitably  foUow  that  if  Mr.  Cave's 
view  and  the  view  of  the  Court  below 
was  correct,  borongbs  which  heretofore 
had  been  exempt  from  payment  of  the 
county  rate  woald,  by  the  additionB  made 
to  tbem  nnder  the  Beform  Act,  be  now 
made  liable  to  pay  imch  a  proportion  of 
the  county  rat«  aa  the  newly  added  area 
heretofore  had  paid.     That  wonld  he  i 


the  Monicipal  Corporation  Act.  It  Beenu 
to  have  been  called  the  borongh  of  Bir- 
mingham before,  it  may  have  nad  rights 
of  some  kind,  certain^  it  had  members 
given  to  it  by  the  Reform  Act,  hnt  it 
seems  not  to  have  had  a  corporation 
ontil  some  time  later.  Maiicheet«r  was 
another  case.  Brighton  was  a  still 
stronger  case,  because  Brighton,  within 
historical  times,  within  the  memories,  if 
not  of  ourselves,  yet  within  the  memories 
of  our  fathers,  was  a  mere  fishing  village, 
and  not  only  had  no  parliamentary  re- 

Eresentatiou  but  was  not,  in  any  sense,  a 
arongh.     The  Hist  section  deals  with 


great  number  of  boroughs.    Mr.  Matthews      places  of  that  sort,  and  it  says  there  aie 
IB  right   in  saying  that  iu    the    great     sundry  towns  in  England  which  it  ~'" 


majority  of  the  boroughs  that  conse- 
quence wonld  follow.  I  thought  at  first 
that  every  borough  in  England  had  been 
added  to  by  the  Beform  Bill,  but  it  turns 
out  that  is  not  so.  It  remains,  therefore, 
not  so  strong  an  argument,  but  it  does 
remain  a  strong  argument.  Further,  I 
believe  he  is  right  in  saying  that-,  until 
this  decision,  a  contrary  view  of  the  statute 
has  rather  been  taken  for  granted,  and, 
at  all  events,  in  a  great  many  instancee 
the  county  treasurers  have  act«d  upon 
that  which  the  Court  of  Queen's  Bench, 
in  the  case  of  The  Quewi  v.  New  Saram 
(10),  have  held  to  be  their  right, 

I  think  I  have  stated  substantially  the 
argument  which  Mr.  Matthews  has  put 
forward,  in  ity  ontliue.  I  was  much  im- 
,'  it  and  still  am,  aud  should 
indnce^  to  adopt  it  if  it  were  not  for 
coDsiderations  that  overpower  it — those 
considerations  I  will  proceed  to  state  as 
shortly  as  I  can.  First  of  all,  it  is  im- 
portant, to  mj  mind,  to  see  whether  this 
constmction  will  do  for  the  whole  of 
the  Act ;  and  if  it  will  not,  that  wonld 
be  an  argument  against  it,  if  it  will,  it  will 
to  m^  mind — (I  do  not  express  here  the 
opinions  of  both  my  learned  brothers — 
bat  it  would  to  my  mind)  be  an  argument 
in  its  favour. 

We  have  bad  our  attention  drawn  to 
the  141st  section,  which  deals  with  the 
case  of  new  boroughs,  boroughs  not  in- 
corporated at  the  time  o{  the  passing  of 
this  Act.  The  case  of  Birmingham  was 
the  case  of  a  borough  which  received  a 
(Hjrporation  subsequent  to  the  passing  of 


be  desirable  should  bo  corporate  towns, 
and  it  points  out — I  need  not  discuss  the 
subsequent  Acts  of  Parliament  by  which 
the  machinen''  was  altered — it  points  out 
a  mode  by  which  the  Crown  is  empowered 
at  once  to  incorporate  these  towns,  and 
then  it  goes  on  to  say  that^"  It  shall  be  law- 
ful for  bis  Majesty  by  any  chai-ter,  if  be 
shall  think  fit,  by  the  advice  of  hia  Privy 
Council,  to  extend,  to  the  inhabitants  oi 
any  such  town  or  borongh  within  the 
district  te  be  set  forth  in  such  charter 
the  powers  and  provisions  in  this  Act 
contained."  Of  course  it  is  tme  that  that 
mighir  mean  only  such  powers  and  pro- 
visions as  can  be  extended,  and  as  the 
question  is  whether  this  power  before  ns 
can  or  cannot  be  extended  it  does  not 
advance  the  argument  to  say  that  there 
is  a  section  which  empowers  the  thing  to 
be  extended  if  it  can  be  extended.  It 
does,  however,  seem  to  me  to  be  an  ar- 
gument  against  Mr.  Matthews*  view  of 
the  I17th  section — that  if  it  be  correct, 
that  provision  cannot  be  extended  to  any 
new  borough  because  if  it  can  only  be 
extended  to  borongha  which,  as  boroughE, 
Dontribnted  in  whole  or  in  p^rt  to  the 
county  rate  before  the  passing  of  the 
Bonndary  Act,  of  course  a  borough  taken 
entirely  out  of  the  county  areh  ab- 
solutely subject  to  county  rate  and  having 
no  connection  with  any  other  area  at  all, 
conld  not  be  within  the  provisions  of  the 
117th  section  ;  and  it  seems  to  be  a  reason 
to  constrae  the  section  according  to 
Mr.  Cave's  view  of  the  case,  that  tliat 
view  presento  no  difficulty.     If  it  be  that 
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the  area    of  the    borough,  before    the 
Boandary  Act,  contribnted  "  in  whole  or 
in  part "  to  the  connly  rate,  if  that  is 
the  trae  oonstmction,  it  applies  to  a  case 
Uke  Brighton,  because   the  whole    area 
of  Brighton  did  contribute  to  the  county 
rate  l^fore  the  passing  of  the  Boundary 
Act,  whereas  if  Mr.  ^tthews'  construc- 
tion is  adopted  it  cannot  be  so  applied. 
That  seems  to  be  an  argument  not  entirely 
without  weight.     That  this  Act  can  be 
applied,  and  that  this  provision  of  the 
Act,  the  117th  section,  can  be  applied  to 
the  case  of  a  new  borough  is,  as  1  under- 
stand  it,  distinctly  decided  by  the  Queen's 
Bench  in  the  case  of  The  Queen  v.  Bir- 
mingham  (12).     I  am  unable  to  under- 
stand that  case  except  upon  the  view 
that  the  Court  of  Queen's  Bench  must 
haye  thought  that  an  entirely  new  borough 
might  be  made  to  contribute  to  what  has 
been  shortly  called  '*  other  purposes  " — 
might  be  brought    within  the    ''other 
purposes'*   clause    although   no  part  of 
it  had   contributed  to  the  county  rate 
as  a  borough,  because  it  had  not  an  ex- 
istence as  a  borough :  therefore  it  seems 
to  me  that  as  far  as  a  wholly  new  borough 
is  concerned  the  case  of  The  Queen  y. 
Bmningham  (12)  is  directly  in  point  on 
the  construction  of  this  section.     If  that 
he  so  as  to  the  whole  of  the  borough, 
what  is  there  to  make  us  come  to  a 
different  conclusion  when  the  question  is 
not  as  to  the  whole  but  as  to  part  ?    I 
confess  I  cannot  see.    Well  then,  apart 
from  the  authority  of  The  Queen  v,  Bir- 
mingham (12),  and  apart  from  the  con- 
struction I  have  suggested,  is  there  or 
will  there  be  upon  the  whole  anything 
like  real  injustice  effected  by  the  con- 
struction which  we  put  upon  this  statute  P 
At  first,  1  own,  I  was  disposed  to  think 
that  th«»  was,  and  if  it  is  unjust,  as  we 
have  sometimes  heard,  to  subject  persons 
de  novo  to  a  burden  which,  whether  for 
good  or  ill  reasons,  they  have  hitherto 
escaped — unjust  this  Act  undoubtedly  is, 
because  it  is  subjecting  for  the  first  time 
the  inhabitanta---a  number  of   persons 
who  have  been  hitherto  exempt — ^to  a 
burden  which  they  will  have  to  bear ;  but 
I  do  not  think  myself  it  is  unjust  if  there 
was  really  no  reason  for  the  exemption, 
and  if  one  can  see  the  ezonption  merely 
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arose  from  the.fiulure  of  the  jurisdiction 
to  enforce  a  particular  payment    upon 
the  people  who,    as  &r  as  reason  goes,, 
should  pay.    .For  instance,  as  pointed 
out  by  ^.  Justice  Blackburn,  the  in- 
habitants of  great  boroughs  in  a  county 
have  really  had  for  more  than  a  century 
the  benefit  of   county  expenditure  in  a 
great  many  ways  without  contributing 
to  it  and  they  have  not  contributed  to  it 
because  there  was  no  means  known  to 
make  them  contribute.     They  haye  not 
to  contribute  eyen  now  to  the  same  ex- 
tent  to  which  other  inhabitants  of  the 
county  haye,  but  if  for  the  general  pur- 
poses of  that  borough  and  for  the  general 
advantage  of  that  borough  a  piece  of  the 
county    has    been    brought    under    the 
authority  of  the  borough  justices  on  the 
one  hand,  so  on  the  other  the  authority 
of  the  county  justices  is  indirectly  brought 
in  over  the  wnole  of  the  borough  in  res- 
pect of  such  portion  of  the  county  as 
has  been  made  part  of  the  borough  and 
to  the  extent  to  which  that  portion   of 
the  county  has  heretofore  contributed  to 
the  county  expenses.     I  think,  then,  on 
the  whole  that  if   there  were    merely 
grammatical  considerations  to  be  taken 
into    account    the    balance    of   opinion 
would  be  in  fiEkvour  of  Mr.   Matthews. 
But  that  cannot  be  so  ;  you  must  look  at 
the  whole  of  the  Act.     x  ou  must  look  at 
the  practical  operation  of  it  and  must  see 
if  the  construction  you  are  about  to  give 
it  is  one  which  the  words  will  fairly  bear, 
and  whether  it  is  one  which  other  con- 
siderations,  common  sense,  reason   and 
authority  warrant  you  in  putting  on  it.  It 
appears  to  me  that  those  considerations 
do  warrant  me  in  putting  the  construction 
I  do  on  the  statute.     I  am,  therefore,  of 
opinion  that  the  judgment  of  the  Court 
below  was  correct,  and  very  much  for 
the  reasons  given  by  Mr.  Justice  Black- 
bum,  and  that  the  judgment  must  be 
affirmed. 

Bramwbll,  J. a. — I  am  of  the  same 
opinion.  At  first  I  also  thought  that 
the  judgment  of  the  Court  below  was 
wrong.  I  thought  so  for  a  reason  which 
has  been  entirely  displaced,  and  now  I 
have  come  to  an  opposite  conclusion, 
with  a  comfortable  feeling  of  certainty 
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ne  Qutai  T.  lionci  (App.),  QM. 
that  my  opinion  is  a  correct  one.  The 
groand  on  which,  at  firat,  I  thonglit  the 
jndgmeat  was  wrong  was  this  :  I  read 
the  words,  "  liable  to  contribnte  in  whole 
or  in  part  to  the  oonnty  rat«,"  as  mean- 
ing that  the  borongh  as  a  borongb  was 
liable  to  contribnte  to  the  whole  or  a  part 
of  the  connty  rate.  Well,  Mr.  Matthews 
says  that  is  an  impossible  constmction, 
because  there  was  no  borongh  in  that 
plight ;  therefore,  the  words,  "  in  whole 
or  in  part,"  mast  be  applied  not  to  the 
rate,  bat  to  the  borongb.  Very  well, 
that  being  so,  my  original  opinion,  think- 
ing the  judgment  was  wrong,  has  entirely 
gone,  and  1  have  come  to  an  opposite 
ooDclasioD,  for  reasoas  which  I  will  now 

In  the  first  place,  it  seems  to  me  mani* 
fest  that  new  boronghs,  the  creafeion  of 
whioh  the  statute  ooti templates,  anless 
there  has  been  a  gross  isjastice  intended 
by  the  Legialatare,  or  &  gross  oversight 
has  been  made,  mast  hare  been  in- 
tended to  contribnte  to  that  part  of  the 
coanty  rate  with  which  it  is  songht  to 
6x  New  Windsor  by  this  proceeding. 
They  have  all  the  benefit  of  it.  I  have 
looked  throngh  alt  the  items  here,  and 
with  the  exception  of  one  charge  (which 
possibly  is  one  which  according  to  the 
very  reason  of  the  thing  ought  not  to 
be  ^nt  on  the  boroagh  after  it  has  got 
sessions  of  its  own)  they  have  the  benefit 
of  all  the  items  of  expense  to  which  thoy 
are  invited  to  contribnte,  that  is  to  say, 
bridges,  assizes,  and  other  things.  Let 
ns  look  at  the  case  of  Brighton,  and  see 
what  an  enormoas  injnatice  woald  have 
been  doneifit  was  not  within  section  117. 
I  do  not  know  what  is  the  proportion  of  the 
rateable  v&Iae  of  Brighton  as  compared 
with  the  whole  connty.  Veiy  likely  it 
would  be  a  fonrth  or  a  fifth ,  when  one  looks 
at  the  population  of  the  boroagh.  Is  it 
then  Hnpposable  that  the  Crown  granting 
a  charter  of  incorporation  to  those  people, 
they  are  to  be  exctnded  from  contribn- 
ting  to  the  connty  rate,  and  tite  rest  of 
the  inhabitants  of  the  coanty  of  Sassez 
are  to  have  twenty  per  cent,  of  this  rate 
added  to  what  they  paid  before  F  It  is 
qaite  impossible  to  snppose  that.  I  there- 
fore come  to  the  conclusion  with  a  strong 
conviction,  that  we  onght  to  find  section 
117  applicable  to  new  boronghs,  and  oon- 


Beqaently,  on  the  same  reasoning,  to  new 
places  which  are  added  to  old  boronghB. 
Being  of  that  opinion,  now  let  as  see 
what  the  words  are — whether  they  are 
susceptible  of  snch  a  meaning  as  that. 
Mr.  Cave  admits  they  are  not  the  apteat 
words  that  coald  be  nsed.  People  who 
draw  Acts  of  Parliament  are  very  com- 
monly found  &nlt  with  by  those  who 
never  drew  an  Act  themselves.  I  snp- 
pose it  is  impossible  to  foresee  all  the 
diffionlties  that  will  arise,  and  to  ase  ex- 
actly precise  words — to  say  nothing  of 
the  difiicalties  nnder  which  Acts  are 
drawn  np ;  but  the  words  here  are  that 
"  the  aocoant  is  to  be  sent  to  the  oonncil 
of  every  boroagh  (I  leave  oat  needless 
words)  which  before  the  passing  of  the 
Act  was  liable  to  contribnte  in  whole  or 
in  part  to  the  coanty  rate  of  snch  coanty." 
Those  words  may  mean  one  or  the  other 
of  two  things.  If  they  mean  every 
borough  at  the  time  of  the  passing  of 
this  Act  which  then  was  liable,  or  which 
at  the  time  of  the  passing  of  the  Boun- 
dary Act  was  liable  to  contribute,  that 
would  bo  cue  thing,  and  Mr.  Matthews 
would  be  right,  because  this  ia  not  such 
a  borough.  The  borongh  of  New  Windsor 
did  not  at  the  time  of  the  passing  of  the 
Boundary  Act  contribute  to  this  county 
rate.  Bat  the  words  may  mean,  and  io 
my  opinion,  in  order  to  inclade  new 
boronghs  must  mean,  to  every  borough 
which  is  a  borongh  at  the  time  the  notice 
is  sent,  and  then  it  woald  read  thus — 
they  shall  send  to  every  borough  which 
borOQgh  at  the  time  of  the  sending  of 
the  notice,  either  in  whole  or  in  part, 
at  the  time  of  the  passing  of  the  Boon- 
dary  Act  contributed  to  those  parts  of 
the  county  rate,  not  in  respect  of  a  part 
of  the  then  borough,  bat  in  respect  of  a 
part  of  the  borough  as  now  subsiBting 
at  the  time  when  the  notice  is  sent.  It  is 
susceptible  of  that  explanation,  and  to  my 
mind  that  explanation  must  be  given  to 
it ;  otherwise,  entirely  new  boroughs  would 
wholly  escape.  If  the  whole  of  a  new 
borough  is  included  within  these  words, 
npon  every  reason  and  principle  a  part 
should  he.  The  old  borough  which  did 
not  contribnte  is  not  compelled  to  contri- 
bnte, for  the  reason  adverted  to  1^  Lord 
Coleridge — that  it  is  an  est&blisheid  con- 
dition of  things.    Fortunately,  owing  to 
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the  oonnty  justices  not  being  able  to  get 
at  them  (if  one  may  nse  sncb  an  expres- 
Bion),  they  had  an  exemption,  and  that 
exemption  is  not  to  be  taken  away  from 
them.  But  as  to  tbe  new  parts  which  had 
no  exemption,   they   cannot  have  snoh 
exemption  conferred  npon  them.     The 
conaeqnence  of  onr  constraction  no  doubt 
18  this — (one  may  take  a  strong  case) — 
Godmanchester  is  added  to  Huntingdon. 
I  do  not  know  what  the  rateable  value 
of  it  is,  but  I  should  tbink  it  is  about  as 
much  as  Huntingdon.     The  consequence 
of  the  construction  we   put  upon  the 
words  of  the  section  is  that  uodmanchester 
will  have   half  its  old  burden  borne  by 
Huntingdon,  and  Huntingdon,  which  was 
wholly  exempt  before,  will,  on  the  con- 
trary, be  burdened  with  half  the  charge 
on  Oodmancbester.     That,  to  my  mind,  is 
what  we  may  call  mild  confiscation.    But 
then,  after  all,  there  is  a  sort  of  feeling 
on  the  part  of  the  Legislature,  that  Hun- 
tingdon had  got  off  by  a  defect  of  legis- 
lation more  than  anything  else ;  that  if 
it  could  be  reasonably  brought  within  the 
role  it  might  well  be  so,  and  that,  after 
all,  it  was  not  worth  while  discrimina- 
ting and  making  distinctions  which,  per- 
haps, would  come   within    the    maxim, 
de  nnnimis  nan  curat  lex  ;  and  the  Legis- 
lature may  well    have  thought   that  as 
Godmanchester  and  Huntingdon  had  cast 
in  their  lot  together,  they  shoxdd  frater- 
nally bear  each  other's  burdens  in  equal 
proportions.    Therefore,  although  there  is 
that  argument,  it  does  not  weigh  with 
me  sufficiently  to  induce  me  to  come  to 
a  conclosion  which  would  involve  a  much 
greater    and    more    grievous    injustice, 
namely,  such  an  injustice  as  I  pointed 
out  in  the  case  of  a  new  borough,  such 
as  Brighton ;  therefore  I  am  of  opinion 
that  the  judgment  should  be  affirmed. 

Bkrt,  JJL — ^It  seenu  to  me  that  Mr. 
Matthews'  ar^^rnment  really  was  that  unless 
the  oonstruction  for  which  he  contended 
was  adopted,  injustice  would  be  done,  and 
that  if  the  oonstruction  for  which  he  con- 
tended was  adopted  there  were  boroughs 
to  which  the  statute  would  be  applicable. 
Now  when  one  can  collect  one's  mind 
under  the  rapid  and  elaborate  argument 
with  which  Hr.  Matthews  swept  over  the 
Vol.  46.— ^M.C. 
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case,  I  think  it  will  be  seen  as  to  the 
first  point  that  he  did  not  bring  it  within 
the  rule  which  is  applicable  to  construc- 
tion when  you  are  relying  on  the  doctrine 
of  .injustice,  which  rule,  I  apprehend,  is 
this  :  Where  a  statute  is  capable  of  two 
constructions,   one  of  which  will  work 
manifest  injustice  and  the  other  will  work 
no  injustice,  you  are  to  assume  that  the 
Legislature  intended  that  which  would 
work  no  injustice.     But  where  the  injus- 
tice relied  upon  may  be  called,  if  it  is 
injustice  at  all,  injustice  to  one  class,  and 
the  opposite  constraction  would  apply  the 
same  kind  of  injustice  to  another  class, 
then  the  argument  does  not  apply.  More- 
over, the  injustice  must  be  a  manifest  one, 
so  that  it  must  have  been  present  to  the 
mind  of  those  who  were  drawing  the  Act 
of  Parliament.      The    first    observation 
that  strikes  me  on  this  is,  that  wherever  it 
is  necessary  to  use  so  elaborate  an  argu* 
ment  as  was  used  to  prove  that  there  is 
injustice,  that  of  itself  shews  that  the  in- 
justice is  not  manifest ;  secondly,  I  do  not 
think  that  Mr.  Matthews  has  succeeded 
in  shewing  that  there  would  be  any  in- 
justice   if    the     construction    which    is 
against  him  be  adopted.     The  injustice 
he  relies  upon  is  that  certain  persons  who, 
until  this  statute  was  passed,  and  other 
things  were  done,  had  not  to  contribute 
to  the  county  rate,  would  now  have  to 
contribute  to  the  county  rate.     I  agpree 
with  my  Lord  that  the  mere  fact  that  you 
are  imposing  a  tax  on  people  is  no  injustice 
at  all,  taxes  must  be  imposed.     But  I 
think  there  is    another    defect  in   Mr. 
Matthews'  argument  as  to  injustice.     In 
the  first  place,  if  it  be  injustice  at  all, 
according  to  his  own  construction  there 
was  to  be  an  injustice  upon  the  boroughs 
which  he  says  were  within  the  Act,  and 
that  precisely  the  same  as  he  complains 
of   as    the    result    of   bringing    in  the 
boroughs  to  which  additions  were  made 
by  the  statute.      Secondly,  I  think  he 
omitted  in  his  considerations  of  injustice 
the  injustice  that  was  to  be  done  to  the 
county.     He  relies  entirely  on  the  in- 
justice  that  is   to  be    done  to    people 
within  the  borough,  but  forgot  altogether 
to  consider  the  injustice,  if  it  be  an  injus- 
tice  at  all,  which  on  the  opposite  view  is 
done  to  the  county  ;  for  if  it  be  unjust  to 
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impose  on  people  witUn  the  borongh  a 
higher  bnrden  than  was  imposed  on 
them  before,  according  to  his  constmc- 
tion,  there  is  a  higher  harden  imposed 
on  all  the  people  in  the  conntj  who  are 
oatside  that  part  which  is  thrown  into  the 
borongh.  If  the  same  rate  is  to  be  main- 
tained there  are  fewer  of  them  to  bear 
it,  therefore  the  burden  on  them  must  be 
larger.  Again,  it  seems  to  me  that  the 
history  of  the  case  rather  shews  that 
what  is  being  done  instead  of  being  an 
injnstioe  is  a  restoration  of  jnstioe ;  for 
if  it  be  tme,  as  pointed  out  bj  Lord 
Blackburn,  that  the  only  reason  why  the 
people  within  a  borough  which  had  se- 
parate or  distinct  magistrates  had  not  to 
contribute  to  the  county  rate  was  the 
technical  reason  that  the  county  justices 
could  not  rate  them,  then  that,  as  long  as 
it  lasted,  seems  to  me  to  have  been  unjust; 
for  it  must  be  admitted  on  both  sides  that 
the  inhabitants  of  the  borough  being  also 
inhabitants  of  the  county  had  the  benefit 
of  all  that  was  done  by  the  county,  and 
only  escaped  from  paying  the  rate  bv 
readon  of  that  technical  difficulty.  If, 
therefore,  this  statute  has  done  away  with 
that  technical  difficulty  and  made  all 
those  who  inhabit  the  borongh  liable  to 
the  county  rate,  it  seems  to  me  rather  a 
restoration  of  justice  than  a  doing  of  in- 
justice. The  case  of  Brixton  has  been 
alluded  to ;  the  case  of  Birmingham  is 
the  same,  because  although  Birmingham 
was  a  borough  it  was  only  so  in 
name,  and  Birmingham  was  in  the  same 
condition  as  Brighton ;  and  to  say  that 
because  they  become  boroughs  and  cor- 
porate bodies  with  separate  magistrates 
they  are  therefore  to  have  such  large 
localities  as  those,  and  have  the  benefit 
of  county  bridges  and  county  expenditure 
and  contribute  nothing  to  it,  would  throw 
such  a  burden  on  the  rest  of  the  county, 
as  I  have  said  before,  as  seems  to  me  to 
be  really  and  manifestly  unjust ;  whereas 
the  injustice  of  which  Mr.  Matthews  com- 
plains is  certainly  not  manifest,  and  in 
my  opinion  does  not  exist.  The  argu- 
ment, therefore,  on  which  he  relied  and 
which  he  elaborated  so  skilfully,  of  sug- 
gested injustice,  fails  to  my  mind. 

As  to  the  second  matter,  namely,  that 
there  were  boroughs  to  which  the  Act  was 


applicable,  I  think  that  he  made  out,  so 
far  as  his  argument  went,  that  there  were 
sach  boroughs  ;  but  the  vice  of  that  arga- 
ment  is  that  if  the  proposition  for  which 
he  contends  was  decided  against  him  it 
would  be  fatal  to  him,   because   there 
would  be  nothing  else  but  the  boroughs 
which  he  wishes  now   to  defend  for  the 
statute  to  apply  to.    Mr.  Cave  saw  that 
and  tried  to   shew  that   there  were  no 
boroaghs  except  those  under  discussion 
to  which  the  Act  would  apply.    I  con- 
fess I  think  Mr.  Cave  failed  there  and 
that  Mr.  Matthews  succeeded.    It  woald 
be  fatal  to  Mr.  Matthews  if  it  were  de- 
cided against  him,  but  it  does  not  decide 
for  him  if  his   proposition  is  successful, 
because  to   make   it  successful  he  most 
not  only  shew  that  there  are  other  bo- 
roughs to  which  the  statute   would  be 
applicable  if  his  construction  was  correct^ 
but  that  there  is  not  a  second  class  to 
which  it  would  be   applicable ;  because 
if  there  are  two  boroughs  to  which  the 
construction  of  the  Act  is  applicable  yoa 
must  look  further  to  see  what  that  con- 
struction is.     Therefore,  in  my  opinion, 
the  argument  of  Mr.  Matthews  fisuls,  and 
we  are   left   after  all   to  oonstme  this 
section  according  to  ordinary  rules,  and 
upon    the  consbruction  of   the    section 
itself. 

My  view  of  this  section  is  that  which 
I  intimated  during  the  argument,  wid 
the  foundation  of  m^  construction  reallj 
is  that  there  is  only  one  borough  men- 
tioned in  the  section,  whereas  Mr.  Mat- 
thews' construction  would  oblige  you  to 
say  that  there  are  two  boroughs  men- 
tioned in  the  section.  There  is  the  pre- 
sent existing  borough  to  which  addition 
has  been  made  by  the  Boundary  Act. 
That  is  cue  borough.  There  was  another 
borongh  before  the  addition  of  the  Bound- 
ary Act,  which  did  not  contain  that  part 
which  has  been  added  since  the  passing 
of  the  Boundary  Act ;  but  those  are  two 
different  boroughs  in  dimension,  and  it 
seems  to  me  that  you  cannot  read  this 
section  as  Mr.  Matthews  would  wish  to 
read  it,  unless  it  speaks  in  one  part  of 
the  existing  borough,  and  in  the  other 
part  of  the  borough  which  existed  before 
the  Boundaries  Act  and  before  the  addi- 
tion under  the   Boundaries  Act.     The 
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words  of  the  section  are,  ^  and  shall  send 
a  copy  of  the  said  account  to  the  coancil 
of  every  borongh."  Now,  what  borongh 
is  that?  It  seems  to  me  manifest  that 
that  is  the  borough  now  existing.  Well, 
it  goes  on,  "  of  eyery  borongh  situated 
within  such  county  in  which  a  separate 
Court  of  Quarter  Sessions  of  the  Peace 
shall  be  holden ;  and  which  " — What  is 
the  g^mmatical  construction  of  the  rela- 
tive ?  It  clearly  refers  to  the  very  bo- 
rough mentioned  before,  that  is,  the  pre- 
sent existing  borough.  If  so,  then  the 
only  way,  after  the  admission  of  Mr.  Mat- 
thews, in  which  you  can  apply  the  words 
'*in  whole  or  in  part,"  to  the  existing 
borough,  is  to  say  that  those  words  "  in 
whole  or  in  part "  apply  to  locality— the 
area  which  is  now  withm  the  ambit  of  the 
existing  borough .  Therefore,  the  construc- 
tion is,  "  where  the  area  or  a  part  of  it 
which  is  within  the  ambit  of  the  existing 
borough."  That  is  the  meaning  of  those 
words.  Then  if  that  be  so,  and  there 
can  be  only  one  borough,  the  question 
must  be  whether  those  who  are  within 
the  area  of  the  present  existing  borough 
or  within  the  area  of  part  of  the  present 
existing  borough,  were  before  the  Bound- 
aiy  Act  liable  to  be  rated  for  the  county 
rates.  Th&t  is  the  only  way  in  which  it 
seems  to  me  you  can  read  this  section, 
and  that  seems  to  me  to  be  the  founda- 
tion of  the  decision  in  the  case  of  The 
(iueen  y.  Birmingham  (12).  I  think  that 
is  the  only  proper  construction  to  put  on 
the  section  ;  therefore,  I  think  that  the 
case  of  The  Queen  y.  Birmingh<vm  (12)  is 
right,  and  inasmuch  as  that  construction 
does  not  break  any  rule  of  grammar  or 
any  ordinary  rule  of  construction,  and  is 
not  open  to  the  objections  within  which 
Mr.  Matthews  tried  to  bring  it,  and  that 
it  works  no  manifest  injustice,  I  think 
that  is  the  construction  which  ought  to  be 
adopted  ;  therefore  I  am  of  opinion  that 
the  judgment  of  the  Queen's  Bench  Di- 
vision was  right  and  must  be  affirmed. 

Judgment  affirmed, 

Solidum — Newman,  Stretton  &  Hilliard,  agents 
for  Morland  &  Son,  Abingdon,  for  prosfcntion ; 
J.  Lott,  agent  for  D&rrill  &  Co.  Windsor,  for 
jasUeea. 
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[GBOWK  CASE  RESERVED.] 


1877. 
April 


177.     1 
il21.  / 


THE  QUEEN  V.   SCOTT.* 


Perjury — Evidence  of  Existence  of  Action 
in  which  Perjury  commiited — Copy  Writ 
and  Pleadings, 

Upon  the  trial  of  an  indictment  for  per- 
jury, aUeged  to  have  been  committed  at  the 
hearing  of  an  action  in  the  High  Court  of 
Justice,  the  production  by  the  officer  of  the 
Court  of  the  copy  of  the  writ  fUed  under 
Order  F.  rule  7,  and  the  copy  of  the  plead- 
ings fUed  under  Order  XLL  rule  1,  of  the 
Biles  of  the  Supreme  Court  is  sufficient  evi- 
dence that  the  action  existed, 

Gasb  resenred  by  the  learned  Recorder 
of  London. 

At  a  session  of  the  Central  Criminal 
Court  on  Monday,  the  9th  day  of  April, 
1877,  James  Stanford  Scott  was  tried  be- 
fore  me  on  an  indictment  for  perjury,  of 
which  the  following  is  a  copy  of  the  first 
count : — 

"  Central  Criminal  Court  to  Wit.  The 
jurors  for  our  Lady  the  Queen  upon  their 
oath  present  that  heretofore  an  action 
was  brought  in  the  Chancery  Division  of 
the  High  Court  of  Justice,  in  which 
James  Stanford  Scott  was  the  plaintiff 
and  William  Wood,  John  Wood  and 
others  were  defendants,  and  the  said 
action  came  on  for  hearing  upon  the  16th 
February,  1877,  before  the  Honourable 
Sir  James  Bacon,  Knight,  one  of  the 
yice-Chancellors  of  the  Chauceiy  Divi- 
sion of  the  High  Court  of  Justice,  at  his 
Court  at  Lincoln's  Inn,  in  the  county  of 
Middlesex,  and  that  the  said  James  Stan- 
ford Scott  did  upon  the  said  16th  day  of 
February  aforesaid  appear  as  a  witness 
upon  the  hearing  of  such  action,  and  was 
duly  sworn  to  give  true  evidence  thereon, 
and  the  said  James  Stanford  Scott  did 
then,  upon  his  oath  so  taken  as  aforesaid, 
falsely,  corruptly,  knowingly,  maliciously 
and  wilfully  depose  and  swear,  &c." 

To  prove  that  the  action  mentioned  in 
the  indictment  was  pending  and  was  tried 
as  alleged,  documents  were  tendered  in 
evidence : — No.  1,  the  copy  (filed  under 

*  Coram  Cockborn,  C.J. ;  Mellor,  J. ;  Qrove,  J. ; 
Lindley,  J. ;  and  Hawkins,  J. 
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the  Boles)  of  the  original  writ  of  snm- 
mons ;  No.  2,  a  copy  of  the  pleadings  in 
the  action ;  No.  3,  the  original  order  to 
dismiss  the  action.  Nos.  1  &  2  were 
produced  from  the  Record  and  Writ 
Clerk's  Office,  and  No.  3  was  produced 
by  the  solicitor  for  the  defendants  in  the 
action. 

It  was  objected  by  counsel  for  the  pri- 
soner that  the  original  writ  of  summons 
in  the  action  was  the  necessary,  and  in 
fact  the  only  evidence  receivable,  to  prove 
that  any  action  was  pending,  and  that  as 
there  was  no  evidence  that  it  was  lost, 
and  no  notice  to  produce  the  original  writ 
had  been  given  to  the  prisoner,  who  wna 
the  plaintiff  in  the  action,  the  document, 
produced  was  no  evidence,  even  if  it  had 
been  signed  according  to  rule  7  of  Order 
v.,  and  it  was  also^objected  that  it  was 
not  so  signed. 

It  was  also  objected  that  the  other  do- 
cuments produced,  namely,  Nos.  2  and  3, 
were,  in  the  absence  of  i^e  writ,  not  re- 
ceivable in  evidence  as  proof  of  the  pend- 
ing or  trial  of  any  action. 

I  received  the  evidence  tendered,  and 
the  jury  found  the  prisoner  guilty,  and  I 
reserved  for  the  Court  for  the  Considera- 
tion of  Crown  Cases  (amongst  others) 
the  question — 

Whether  the  evidence  of  the  pending 
and  trial  of  the  action  was  lawfully  and 
properly  received  by  me  ? 

If  the  evidence  was  properly  received, 
the  conviction  is  to  be  affirmed. 

If  the  evidence  was  not  properly  re- 
ceived, the  conviction  is  to  be  reversed. 

Willis  and  OiU,  for  the  prisoner. 
Oorst,  Nalder  and  Edward  Clarke,  for 
the  prosecution. 

The  Coubt  held  that  the  evidence 
given  of  the  existence  of  the  action  was 
sufficient. 

CofivicUon  affirmed. 


Solicitors — Solicitor  to  the  Treasury,  for  proseca* 
tion ;  Charlton  &  Culpepper,  for  prisoner. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1877.     1     OAT  {oppeLUmt)  «.  cadbi 
April  20.   J  (jespomdefni). 

Metropolis  Local  Management  Act  (18  jr 
19  Vict.  c.  120),  s.  l2S-'Ashes^Eefuse  of 
a  Trade — Eights  of  Scavenger. 

Ashes  from  coals  burnt  in  the  fwmace  of 
a  steam  engine  which  is  used  for  the  pur- 
pose of  the  business  of  a  pianoforte  manit- 
facturer  are  the  refuse  of  such  business 
within  the  mea/ning  of  section  128  of  th^ 
Metropolis  Local  Managenieni  Act  (18  Sf 
19  Vict.  c.  120),  which  enacts  thai  if  any 
scavenger  be  required  by  the  occupier  of 
any  house  to  remove  the  refuse  of  any  busi, 
nesSf  such  occupier  is  to  pay  the  scavenger 
a  reasonable  sum  for  such  removal. 

This  was  an  appeal  from  the  decision 
of  one  of  the  magistrates  of  Hammersmith 
Police  Court  determining  that  certain 
ashes  which  the  respondent  had  required 
the  appellant  (a  scavenger  under  contract 
with  the  Fulham  Board  of  Works)  to 
remove  were  not  the  refuse  of  the  trade 
of  the  respondent. 

The  following  Case  was  stated  for  the 
opinion  of  the  Court : — 

The  questioD  depends  on  the  proper 
construction  of  the  125th,  126th,  127th, 
128th  and  129th  sections  of  the  Metropo- 
lis  Local  Management  Act  (18  ft  19 
Vict.  c.  120),  which  are  as  follows  : — 
Section  125 :  "  It  shaU  be  lawful  for 
every  vestry  and  district  board,  and  they 
are  hereby  required,  to  appoint  and  em- 
ploy a  sufficient  number  of  persons,  or  to 
contract  with  any  company  or  persons 
for  the  sweeping  and  cleansing  of  the 
several  streets  within  their  parish  and 
district,  and  for  collecting  and  removing 
all  dirt,  ashes,  rubbish,  snow  and  filth, 
and  for  the  cleansing  out  and  emptying 
privies  and  cesspools,  sewers  and  drains, 
in  or  imder  houses  and  places  within 
their  parish  or  district,  and  such  com- 
pany or  persons  are  hereinafter  referred 
to  as  scavengers ;  and  such  scavengers  or 
their  servants  shall,  on  such  days  and  at 
such  hours,  or  in  such  manner  as  the  restiy 
or  district  board  shall  from  time  to  time  ap- 
point, sufficiently  execute  and  perform  all 
such  works  and  duties  as  they  respectively 
are  employed  or  contract  to  execute  or  per- 
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fonn ;  and  if  snoli  oompanj  or  persons  fa3 
in  anj  respect  properly  to  execnte  or  per- 
form Bucli  works  and  daties,  snch  com- 
pany or  person  shall  for  every  sacH  of- 
fence forfeit  a  snm  not  exceeding  hi. 

Section  126 :  "  Any  occupier  of  any 
house  or  land  or  other  person  who  refuses 
or  does  not  permit  any  soil,  dirt,  ashes  or 
filth  to  be  i/Sken  away  by  the  scavengers 
appointed  by  or  contracting  with  any 
Testry  or  board  as  aforesaid,  or  who  ob- 
struct the  said  scavengers  in  the  perform- 
ance of  their  duty,  shall  for  every  such 
offence  forfeit  and  pay  a  sum  not  exceed- 
ing ur 

Section  127:  "All  dirt  and  dust,  night 
soil,  ashes  and  rubbish  collected  as  afore- 
said shall  be  the  propei-ty  of  such  vestry 
or  board,  and  such  vestry  or  board  shall 
have  full  power  to  sell  and  dispose  of  the 
same  for  the  purposes  of  this  Act  as  they 
shall  think  proper,  and  the  purchaser 
purchasing  the  same  shall  have  full 
power  to  take,  carry  away  and  dispose  of 
the  same  for  his  own  use,  and  the  money 
arising  from  the  sale  thereof  shall  be 
applied  towards  defraying  the  expenses." 

Section  128 :  ^  In  case  any  scavenger 
be  required  by  the  owner  or  occupier  of 
any  house  or  land  to  remove  the  refuse 
of  any  trade,  manufacture  or  business,  or 
of  any  building  materials,  such  owner  or 
occupier  shall  pay  to  the  scavenger  a 
reasonable  snm  for  such  removal,  such 
som,  in  case  of  dispute,  to  be  settled  by 
two  justices." 

Section  129:  "If  any  dispute  or  dif- 
ference of  opinion  arise  between  the 
ownei  or  occupier  of  any  such  house  or 
land  and  the  scavengers  required  to  re- 
move such  refuse  as  to  what  shall  be 
considered  refuse,  it  shall  be  lawful  for 
any  two  justices,  upon  application  made 
to  them  by  either  of  the  parties  in  differ- 
ence, to  determine  whether  the  subject 
matter  is  or  is  not  refuse  of  trade,  manu- 
facture or  business,  or  of  any  building 
materials,  and  in  every  such  case  the  de- 
cision of  such  justices  shall  be  final  and 
conclusive." 

The  appellant  is  the  scavenger  within 
Uie  meaning  of  the  said  125th  section  for 
the  parish  of  Hammersmith,  which  is 
within  the  district  of  the  Fulham  Board 
of  Works. 
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The  respondent  is  a  pianofore  manu- 
facturer, occupying  and  using  for  the 
purpose  of  manufacturing  and  selling 
pianofortes  an  extensive  building  known 
as  the  West  Kensington  Steam  Works, 
and  which  has  only  recently  been  erected 
in  the  parish  of  Hammersmith. 

On  the  hearing  of  the  said  application  it 
was  proved  by  admissions  and  otherwise 
that  there  was  on  the  respondent's  pre- 
mises a  25-hor8epower  steam  engine, 
which  steam  engine  consumed  one  ton  of 
coals  per  diem,  and  that  the  ashes  arising 
from  the  coals  burnt  in  the  furnace  of  the 
said  steam  engine  were  the  subject  in 
dispute  in  the  application  before  the  ma- 
gistrate, and  that  such  ashes  were  kept 
m  a  separate  ashpit,  and  were  in  no  way 
mixed  with  any  other  materials,  and  that 
the  said  ashes  had  never  been  removed 
during  the  respondent's  occupation,  he 
refusing  to  pay  for  such  removal,  and 
the  appellant  contending  that  by  the  said 
section  128  he  was  entitied  to  be  paid  for 
such  removal. 

It  was  also  proved  that  the  said  steam 
engine  was  used  for  the  purpose  of  the 
respondent's  said  business  of  a  pianoforte 
manufacturer,  but  was  used  only  as  a 
force  or  power  for  sawing  and  lifting  and 
for  other  similar  matters  which  before  the 
use  of  steam  engines  would  have  been 
done  by  manual  or  horse  power. 

The  respondent  contended,  in  point  of 
law,  that  the  ashes  arising  from  the  use 
of  the  said  steam  engine  were  not  refuse 
of  any  trade,  manTdGBu;ture  or  business 
within  the  meaning  of  the  said  sections 
128  and  129,  and  that  to  be  such  refuse 
it  must  be  the  refuse  wholly  or  in  part  of 
things  used  in  the  manufacture  or  busi- 
ness, in  the  same  way  as  building  mate- 
rials are  in  a  builder's  business. 

The  appellant  contended,  in  point  of 
law,  that  the  words  "refuse  of  any  trade, 
manufacture  or  business,"  in  the  said 
sections  128  and  129,  were  meant  to  in- 
clude all  refuse  arising  from  the  carrying 
on  any  manufacture  or  business,  and 
would  include  the  ashes  of  coal  burnt  in 
the  furnace  of  a  steam  engine  used  solely 
for  the  purposes  of  the  business. 

It  was  admitted  in  argument  that  the 
ashes  of  coal  b^rnt  in  the  oven  of  bakers 
had  always  been  removed  by  scavengers 
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withoutpayment.  The  magistrate  thought 
the  contention  on  the  part  of  the  respon- 
dent was  the  correct  one. 

The  question  was  raised  by  the  respon- 
dent whether  the  magistrate  had  power 
to  state  a  case,  as  the  decision  of  justices 
is  to  be  final  and  conclusive,  but  the  point 
was  not  insisted  upon,  and  he  thought 
the  section  might  be  read  as  allowing  no 
appeal  on  matters  of  fact.  The  ma^s- 
trate  s^ted  the  case,  since  the  question 
as  to  the  proper  construction  of  trade  re- 
fuse was  a  question  on  which  it  was  im- 
portant that  there  should  be  a  decision  of 
a  Supreme  Court,  as  the  opinions  of  the 
metropolitan  magistrates  on  the  point 
have  not  been  uniform,  and  the  question 
was  one  which  was  of  considerable  money 
importance  to  the  manufacturers  and  Dis- 
trict Boards  of  the  metropolis. 

The  question  of  law  arising  on  the 
above  statement  for  the  opinion  of  the 
Court  was — Whether  ashes  produced  in 
the  manner  stated  in  the  case  are  or  are 
not,  in  point  of  law,  the  refuse  of  a  trade, 
manufacture  or  business  within  the  mean- 
ing of  the  said  Act  ? 

Day  (Rose  with  him),  for  the  appel- 
lant.— Aishes  come  within  the  1 25th  and 
126th  sections  of  the  Act,  where  they  are 
expressly  mentioned  in  conjunction  with 
dirt  and  rubbish,  which  the  scavenger  is 
bound  to  remove.  Then  the  128th  sec- 
tions means  that  if,  in  the  carrying  on  of 
any  trade,  manufacture  or  business,  there 
is  produced  a  quantitv  of  rubbish  which 
the  scavenger  may  thus  be  required  to 
remove,  he  is  to  be  paid  for  removing  it 
by  the  owner  or  occapier  ;  that  is  to  say, 
the  scavenger  is  not  to  assist  a  person  in 
carrying  on  his  trade  without  being  paid 
for  doing  so.  There  are  many  cases  in 
which  there  may  be  produced  in  the  course 
of  a  business  what  may  be  called  re^e 
without  being  part  of  what  is  manufac- 
tured, such  as  the  dung  of  horses,  tan  in 
a  tan-yard,  the  ashes  of  a  blacksmith's 
fire,  and  broken  crucibles  in  potteries. 
The  word  "  refuse  "  means  strictly  that 
portion  which  is  rejected,  and  ashes  are 
the  refuse  of  coal,  and  where  such  coal  is 
used  in  a  trade  or  manufacture  its  ashes 
may  well  be  called  the  refuse  of  such 
trade  or  manufacture.    In  Lydoti  v.  Stan- 


bridge  (1)  the  Court  of  Exchequer  adopted 
the  view  taken  by  Sir  F.  Thesiger,  for 
the  defendant^  that  the  refuse  of  manu- 
factories was  not  dust,  ashes  or  rubbish 
within  the  meaning  of  section  87  of  the 
Towns  Improvement  Act,  1847  (10  A  11 
Vict.  c.  34)  I  which  requires  "  all  the  dust, 
ashes  and  rubbish  to  be  carried  away  from 
the  houses  and  tenements  of  the  inhabi- 
tants." 

HerscheU^  for  the  respondent. — ^Ashes 
arising  merely  from  coal  in  a  furnace, 
although  in  manu&cturing  premises,  are 
not  refuse  within  the  meaning  of  the 
128th  section.  It  is  true  that  in  some 
cases  ashes  may  be  the  refuse  of  a  trade, 
but  they  are  not  so  in  this  case.  If  the 
contention  on  behalf  of  the  appellant  is 
right,  it  might  be  said  that  the  ashes  in 
every  hotel  are  the  ashes  of  a  trade  or 
business,  and  they  are  certainly  more  than 
would  be  produced  in  the  case  of  an  ordi- 
nary dwelling-house,  but  no  one  would 
think  of  contending  that  they  were  the 
ashes  of  a  trade  or  business,  and  it  is 
admitted  that  the  ashes  from  the  fires  of 
a  baker  have  not  been  considered  the 
ashes  of  a  trade,  and  have  always  been 
removed  by  the  scavenger  without  re- 
quiring payment.  It  is  necessary  to  give 
some  restriction  to  the  meaning  of  the 
word  *'  refuse  "  in  this  128th  section,  and 
it  should  therefore  be  construed  as  mean- 
ing the  rubbish  which  is  the  immediate 
result  of  the  trade. 

Day,  in  reply. 

Orove,  J. — I  am  of  opinion  that  the 
appellant  is  entitled  to  our  judgment. 
The  case  is  one  of  first  impression,  and  it 
is  stated  that  different  opinions  have  been 
entertained  by  police  magistrates  on  the 
subject.  In  my  opinion  the  ashes  in  qaes- 
tion  are  ashes  within  the  128th  section  of 
this  Act.  In  my  view  of  the  Act,  its 
object  is  that  the  refuse  of  the  town  should 
be  removed  by  the  persons  employed  by 
the  vestry  or  district  boards,  or  who  have 
contracted  with  them  for  that  purpose, 
without  any  expense  to  be  paid  by  the 
persons  whose  refuse  is  removed. 

No  doubt  a  question  of  degree  might 
occur.     One  house,  from  the  number  of 

(1)  2  Hurl.  &;  N.  45;  s.  e.  26  Law  J.  Bep. 
£xch.  386. 
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its  mhabitantS)  or  otherwise,  might  canse 
more  work  to  a  scayenger  than  another 
hoiue,  but  the  scavenger  is  to  remove 
the  refuse,  taking  one  honse  with  another. 
Then  comes  section  128,  and  the  object 
of  that  appears  to  be  this :  there  are  per- 
sons who  have  trades,  manufactures  or 
businesses  which  create  substantial  refuse 
independently  of  ordinary  domestic  refuse, 
and  the  removal  of  sucn  refuse  is  to  be 
cast  on   those  who  so  create  it  in  the 
coarse  of  their  business  which  thej  carry 
on  for  their  own  profit,  and  not  on  the 
scavenger  at  the  expense  of  the  general 
public.     The  word  "refuse"  in  the  128th 
section,  in  my  opinion,  means  that  which 
is  similar  to  "  dirt,  ashes,  rubbish,*'  &c., 
mentioned  in  section  125  ;  at  all  events, 
it  comprehends  all  the  reftise  which  is 
created  by  the  trade  itself,  and  which  has 
nothing  to  do  with  the  ordinary  domestic 
refuse  of  the  house.    The  only  question, 
however,  which  has  been  seriously  argued 
by  Mr.  Herschell  for  the  respondent,  and 
which  we  have  to  decide,  is  whether  that 
which  is  not  the  refuse  of  the  thing  pro- 
duced by  the  trade  or  manu&cture,  but 
the  refuse  of  something  used  in  the  course 
of  such  trade  or  manufacture,  is  refuse 
within  the  meaning  of  such  section  ?     I 
think  it  is.   The  words  in  the  section  are : 
^  the  refuse  of  any  trade,  manufacture  or 
business,*'  but  in  the  strict  sense  of  the 
term  there  can  be  no  refuse  of  a  trade  or 
business  or  manufacture,  but  only  the 
refuse  of  the  thing  produced  in  the  course 
of  such  trade  or  business,  or  by  the  pro- 
cess of  mannfacture.     I  therefore  cannot 
see  why  the  word  ^'  refuse"  in  the  section 
should  be  less  applicable  to  the  thing  pro- 
duced during  the  operation  than  to  the 
residue  of  the  thing  produced  by  the  ope- 
ration.    Both  seem  to  me  to  be  equally 
within  the  object  of  the  enactment,  which 
18  to  throw  on  the  manu&cturer  the  duty 
of  removing  the  refuse  which  is  the  result 
of  the  manufiicture,  and  which  would,  if 
not  removed,  accumulate  and  become  a 
nuisance.     Where  coals  are  used  for  the 
purpose  of  producing  power  used  to  pro- 
duce the  manufactured  product,  it  seems 
to  me  that  the  refuse  of  those  coie^ — that 
is  to  say,  the  ashes — are  ^rly  a  refuse  of 
the  trade,  manufacture  or  business  in 
which  they  are  so  used  within  the  mean- 
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ing  of  the  128th  section.  The  words  of 
that  section  are :  "In  case  any  scavenger 
be  required  by  the  owner  or  occupier  of 
any  house  or  land  to  remove  the  refuse 
of  any  trade,"  Ac.,  and  I  read  that  word 
"  required,"  not  as  "  requested,"  so  as  to 
make  it  optional  in  the  scavenger,  but  in 
the  sense  in  which  the  scavenger  may  be 
required  to  perform  his  duty  of  general 
removal  of  all  dirt,  ashes,  &c.,  accord, 
ing  to  the  125th  section,  but  then  that 
he  shall  not  be  called  upon  to  perform 
that  duty  in  the  case  of  the  removal 
of  the  refuse  of  any  trade  without  the 
owner  or  oooupier  of  the  place  from  which 
it  has  to  be  removed  contributing  some- 
thing extra  for  such  removal. 

I  am  therefore  of  opinion  that  the  pre- 
sent case  comes  within  the  Act,  and  that 
the  payment  which  was  required  was 
properly  required,  and  that  the  owners  or 
occupiers  of  the  manufactoiy  are  liable 
to  pay  for  it. 

it  is  said  that  bakers  have  not  been 
charged  extra  for  the  removal  of  their 
ashes  by  the  scavenger.  It  is  enough  now 
to  say  that  that  is  not  this  case,  and  also 
that  it  is  a  case  which  remains  to  be  de- 
cided. The  respondent's  business  in  the 
present  case  is  clearly  a  manu&cture, 
trade  or  business  within  the  Act,  and  we 
need  not  go  farther  and  express  any  opi- 
nion on  any  marginal  case  which  may 
hereafter  arise,  and  which,  being  on  the 
margin,  may  give  rise  to  some  difficulty. 
The  appellant,  I  think,  is  entitled  to  our 
judgment. 

LiNDLET,  J. — I  am  of  the  same  opinion, 
and  for  the  same  reasons.  The  125th 
section  of  the  Act,  if  it  stood  alone,  makes 
it  the  duty  of  the  scavenger  to  remove 
the  dirt  and  ashes,  &c.,  within  the  parish 
or  district,  and  enables  therefore  any 
occupier  to  call  on  the  scavenger  to  per- 
form his  duty  in  removing  the  same. 
Thus  section  128  provides  that  in  case 
any  scavenger  be  required  by  the  ooou- 
pier to  remove  the  reftise  of  any  trade, 
manufacture  or  business,  such  occupier 
shall  pay  the  scavenger  a  reasonable  sum 
for  such  removal.  It  uses  the  word  '*  re- 
quired," and  not  the  word  **  requested," 
and  treats  it  as  something  which  can  be 
required  of  the  scavenger  to  be  removed 
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tiiider  his  contract  with  the  Testry  or 
district  board,  and  shews,  I  think,  that 
"  the  refnse  "  is  therefore  something  which 
he  is  bound  to  remove  nnder  section  125. 
The  128th  section  evidently  contemplates 
two  things — first,  that  the  scavenger  is 
bound  to  remove  refuse  and  dirt  under 
his  contract ;  and  secondly,  that  there  is 
some  refuse  and  dirt  for  which  he  is  to 
have  an  extra  payment  for  its  removal. 
Anything  which  fitlls  within  the  ordinary 
course  of  removal  he  is  not  to  be  paid  for 
removing,  but  for  the  removal  of  that  which 
is  out  of  the  ordinary  course,  and  which 
therefore  occasions  extra  work,  he  is  to  be 
paid  for  as  an  extra.  Then  the  Legislature 
has  defined  what  is  an  extra  for  which  he  is 
to  be  paid  by  the  occupier  instead  of  out  of 
the  rates.  It  is  *'  the  refuse  of  any  trade, 
manu&cture  or  business,  or  of  any  build- 
ing materials."  I  apprehend  the  words 
^*  building  materials  "  are  put  in  by  way 
of  precaution  to  avoid  any  doubt  whether 
they  would  come  in  under  the  preceding 
words  or  not.  Refuse  may,  no  doubt,  in- 
clude the  refuse  of  materials  worked  up 
in  the  course  of  business,  and  the  magis- 
trate was  of  opinion  that  it  was  confined 
to  that.  I  think  that  this  is  putting  too 
narrow  a  construction  on  the  word  having 
regard  to  the  general  purport  of  the  Act. 
I  think  that  it  includes  the  residue  of 
what  is  used  to  make  the  thing  which  is 
manufactured,  such  as  the  ashes  of  coal 
used  for  the  purpose  of  the  trade,  which 
are,  I  think,  as  much  the  refuse  of  the 
trade  as  the  chips  of  wood  used  in  the 
process  of  producing  the  manufactured 
thing.  I,  therefore,  am  of  opinion  that  the 
construction  which  the  magistrate  put  on 
the  Act  was  too  narrow,  and  that  the  ap- 
pellant  is  entitled  to  have  the  magistrate's 
judgment  reversed. 

Judgment  reversed. 


Solicitors — Watson,  Sons  &  Boom,  for  appellant ; 
Tanqneray,  Willaome  &  Co.,  agents  for  W.  H. 
Marshall,  HammoMmith,  for  respondent. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1877.    1    WBBB  (appellant)  v,  knight 
June  13.  J  (regpondenf). 

Adulteration — Sale  of  Food  and  Dntgs 
Act,  1875  (38  <$•  39  Fict.  c.  63),  s.  Q— Ex- 
cessive Dilution  of  Compound  Article, 

By  section  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875  (38  ^39  Vict,  c,  63),  it  is 
enacted  that  "no  person  shaU  seU  to  the 
prejudice  of  the  purchaser  any  article  of 
food  or  any  drug  which  is  not  of  the  tM^ure, 
Huhsta/nce  and  quaUty  of  the  article  de* 
numded  by  such  purchaser,^*  under  a  pe- 
nalty. 

The  respondent  having  a^Jced  for  a  pint 
of  gin,  and  being  told  by  the  appellant  that 
he  kept  gin  at  2s,  and  Is,  4d,  per  pint, 
ptirchased  from  him  a  pint  at  the  latter 
price,  ■  On  analysis  the  gin  was  found  to 
contain  43  per  cent,  of  water,  but  not  to  he 
injurious  to  health.  Gin  is  a  compound 
article  and  never  sold  pure  ;  the  higher  the 
price  the  mare  nearly  of  proof  strength  the 
parchaser  expects  it  to  be,  and  the  variations 
range  as  Vno  as  22  per  cent,  under  proof. 
Upon  an  iniformation  under  the  above  sec- 
tion the  appellant  was  convicted: — Held, 
thcU  it  was  for  the  magistrate  to  decide  as  a 
question  of  fact,  whether  the  purchaser  in 
such  a  case  obtained  an  article  of  the  nature, 
substance  and  quality  demanded  by  Mm; 
and  dilution  of  gin  being  recognised  com* 
merdaUy,  U  became  a  question  of  degree 
whether  or  no,  in  the  particular  case,  the 
dihttion  was  so  excessive  as  to  make  the  article 
supplied  something  different  from  what  was 
cuhedfor. 

Case  stated  for  the  opinion  of  the 
Court,  under  20  &  21  Vict.  c.  43,  bj  the 
stipendiary  magistrate  of  Stoke-upon- 
Trent. 

1.  Upon  the  hearing  of  a  certain  in- 
formation preferred  by  the  respondent 
against  the  appellant,  under  section  6  of 
the  Act  38  &  39  Vict.  c.  63,  "  That  on  the 
7th  of  November,  1876,  at  the  parish  of 
Burslem,  in  the  said  couniy,  the  appellant 
unlawfully  did  sell  to  the  prejudice  of  one 
William  Gifford,  the  purchaser  of  a  cer- 
tain article  of  food,  to  wit,  one  pint  of  gin, 
which  was  not  of  the  nature^  substance 
and  quality  of  the  article  demanded  by 
such  purchaser,"  I  convicted  the  appel- 
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lant  of  the  said  offence,  and  adjudged  him 
to  pay  the  snm  often  shillings  for  his  said 
offence,  to  be  ptdd  and  applied  according 
to  law,  and  sdso  to  pay  to  the  said  re- 
spondent the  Bom  of  IZ.  16^.  for  his  costs 
in  that  behalf,  and  it  was  thereby  further 
adjndeed  that  if  the  said  several  sums 
Rhonld  not  be  paid  forthwith,  the  said 
William  Webb  should  be  imprisoned  in 
the  Honse  of  Correction  at  Stafford,  in 
the  said  county,  and  there  kept  to  hard 
laixmr  for  the  space  of  fourteen  days, 
unless  the  said  several  sums  should  be 
sooner  paid. 

2.  The  following  facta  were  proved  be* 
foFB  me : — 

First  The  said  William  GKfford,  the 
assistant  to  the  respondent^  who  is  the 
aathorised  inspector  under  the  said  Act, 
38  d;  39  Vict.  c.  63,  went  to  the  appel- 
lant's licensed  premises,  known  by  the 
sign  of  ''  The  Nile  Street  Hotel,"  at  Burs, 
lem,  on  the  said  7th  day  of  November, 
and  asked  for  a  pint  of  gin.  The  appel- 
lant's barman,  John  Ward,  asked  GKfford 
at  what  price  he  wanted  it,  stating  that 
th^  had  it  at  28.  and  Is,  4e2.  per  pint. 
GKfford  selected  a  pint  at  Is.  Ad.,  which 
was  supplied  to  him.  He  admitted  on 
croas-examination  that  the  prices  of  gin 
varied  from  2s.  to  as  low  as  Is.  1(2.,  and 
that  he  had  purchased  gin  for  analysis  as 
low  as  Is.  Gifford  then  divided  the  pint 
of  gin  into  three  parts,  two  of  which  were 
sealed  by  the  appellant.  GKfford  at  the 
time  he  sealed  tne  samples  marked  them 
"A  584." 

Second.  The  two  samples  of  gin  marked 
"  A  584  "  were  handed  to  the  respondent 
on  the  same  day,  and  on  the  10th  of  No- 
vember, 1876,  the  respondent  handed  the 
said  two  aamples  toMr.  Wentworth  Scott, 
tbe  dulj  aothorised  analyst  for  the  dis- 
trict "A,"  in  North  Staffordshire,  for 
anahBis. 

Third.  On  or  about  the  18th  of  Novem- 
ber, 1876,  the  said  analyst  forwarded  his 
certificate  of  analysis  to  the  respondent, 
of  whi(^  the  following  is  a  copy — 
•'  County  of  Stafford, 
''Northem  Division. 
'*  Sale  of  Food  and  Drugs  Act,  1875. 
"^  Certificate  of  Analysis. 
«  No.  41.  District  *  A.' 

''Sample  of  Gin. 

Voft.  46.~M.C. 
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'<  Marked  A  584.  Sealed  with  key. 

"  Received  November  10th,  1876. 
"  From  J.  B.  Knight  Foni,  Inspector. 

**  County  Analyst's  LaboratorieSiWoIv-erhampton, 

"  November  18th,  1876. 

'*  I,  the  undersigned,  public  analyst  for 
the  county  of  Stafford,  do  hereby  certify 
that  I  have  analysed  chemically,  and 
have  otherwise  examined  the  sample  of 
gin  referred  to  above,  and  that  I  find  the 
same  very  largely  adulterated,  the  under- 
mentioned per  centages  or. proportions  of 
foreign  ingredients  being  present  therein. 

Water     .         .     43*15  per  cent. 
In  my  opinion  the  said  sample  is  not  so 
adulterated  as  to  be  injurious  to  health. 
•*  To  Major  Kjiight, 
"  Stafford. 

"  Wentworth  L.  Scott." 

Fourth.  The  appellant  called  witnesses, 
and  proved  that  when  he  bought  the  gin 
of  the  distillers  it  was  17  under  proof, 
and  that  it  was  the  custom  of  the  trade 
in  this  district  to  purchase  g^n  at  degrees 
varying  from  17  to  22  under  proof,  and 
the  prices  at  which  gin  is  usually  sold 
by  the  trade  in  the  district  are— --for  the 
best  gin  2«.,  and  for  common  gin  1«.  4e{., 
and  as  low  as  \s. 

3.  On  the  part  of  the  appellant  it  was 
further  contended  that  the  article  of  food, 
namely,  the  pint  of  gin  sold  to  Gifford,  as 
the  purchaser,  could  not  be  to  the  preju- 
dice of  the  said  purchaser,  as  he  had 
selected  a  low  price  gin,  and  that  he  got 
his  value  ih  genuine  spirit  diluted  only 
by  the  addition  of  water  to  accommodate 
the  purchaser  in  the  price  to  be  paid,  and 
that  therefore  he  got  a  more  diluted  or 
less  strong  spirit,  and  that  it  was  a  well 
known  fact  that  in  the  sale  of  gin  the 
custom  of  the  trade  was  that  pure  gin 
was  an  article  not  sold  for  consumption  in 
licensed  houses,  and  that  there  was  no 
standard  of  alcoholic  strength  retailers 
were  required  to  sell,  and  that  under  all 
the  circumstances  the  custom  regulating 
the  traffic  in  gin  could  not  be  affected  by 
the  before-named  statute. 

4.  On  behalf  of  the  respondent  it  waa 
contended  that  when  a  purchaser  asked 
for  gin  it  was  to  the  prejudice  of  the  pur- 
chaser if  he  got  gin  mixed  with  a  large 
percentage  of  water. 

5.  I,  however,  was  of  opinion  that  when 
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a  pnrcliaser  asked  for  gin  he  did  not  ex- 
pect to  be  snpplied  with  fin,  and  water 
added  thereto  by  the  vendor,  and  that, 
thoagh  there  is  no  recognised  standard  of 
alcholic  strength  for  gm^  bat  that  it  varies 
from  proof  to  20  under  proof,  a  purchaser 
may  well  believe  that  when  he  asks  for 
best  gin  he  will  obtain  that  of  a  strength 
aboat  proof  or  a  few  degrees  under,  and 
when  he  asks  for  a  lower  priced  gin  he  will 
obtain  gin  of  a  quality  between  that  and 
20  under  proof.  At  any  rate  if  he  asks  for 
gin  he  might  expect  to  obtain  an  article 
not  more  than  20  or  22  under  proof.  If 
the  contention  of  the  appellant  were  right 
there  would  be  no  linut  to  the  amount  of 
water  he  might  be  entitled  to  add,  because 
it  was  admitted  in  evidence  that  gin  was 
sold  at  a  less  price  per  gallon  than  what 
was  paidforit,and  that  the  profit  was  made 
only  by  the  quantity  of  water  that  was 
added  to  the  gin  after  it  was  received  from 
the  distillers.  I  was  of  opinion  that  such 
a  contention  was  contrary  to  the  decision 
of  the  learned  Judges  in  the  case  of 
Pashler  v.  Sievenitt  (1),  and  I  decided 
against  the  appellant. 

6.  The  question  of  law  upon  which 
this  case  is  stated  for  the  opinion  of  the 
Court  therefore  is,  1st,  was  the  pint  of 
gin  and  water  sold  to  GKfford  as  gin  to 
the  prejudice  of  the  purchaser  within 
the  meaning  of  the  said  Act  P 

If  the  Court  should  be  of  opinion  that 
the  said  conviction  was  right  and  the 
appellant  is  liable  as  aforesaid,  then  the 
said  conviction  is  to  stand,  but  if  the 
Court  should  be  of  a  contrary  opinion 
then  the  said  conviction  is  to  be  quashed. 

The  case  was  remitted  to  the  magis- 
trate by  the  Court  to  find  whether  the 
liqaid  sold  was  of  the  nature,  substance 
and  qnality  usoally  sold  at  that  price  in 
the  neighbourhood. 

The  magistrate  stated  the  following 
amended  case :  "As  to  whether  the 
liquid  sold  was  of  the  natare,  substance 
and  quality  of  ^in  usually  sold  at  that 
price  in  the  neighbourhood,  I  can  only 
refer  to  several  other  cases  of  a  similar 
character  to  the  present,  awaiting  to 
abide  the  decision  of  the  High  Court  of 

(1)  35  Law  Times,  862  ;  s.  c.  40  J.P.  367. 


Jastice  in  this  case,  and  by  consent  using 
the  certificates  as  also  the  prices  paid  for 
the  gin  in  each  case,  of  which  the  follow- 
ing is  a  list : 

[The  case  then  sets  out  the  names  of 
seven  vendors  of  gin  at  prices  from  Is. 
to  2«.,  and  in  which  the  percentages  of 
water  ranged  from  29*8  per  cent,  to  52'28 
per  cent.] 

"I  convicted  the  appellant  inasmuch  as 
he  had  not  brought  himself  within  the 
exception  of  the  25th  section  of  the  Act.'' 

Poland,  for  the  appellant. — Grin  is  a 
compound  article,  and  water  is  recognised 
as  one  of  its  component  parts,  and  is  not 
a  foreign  ingredient.  The  magistrate 
has  here  set  up  a  standard  for  himself  as 
to  what  strength  of  gin  should  be  sold, 
which  he  is  not  entitled  to  do.  The 
strength  varies  vrith  the  price  and  is 
known  to  do  so  by  all  purchasers.  Here 
it  was  asked  for,  not  as  gin  merely,  but  as 
gin  at  a  certain  price. 

Boaanqueij  for  the  respondent. — The 
analyst  has  certified  that  water  is  a  foreign 
ingredient,  and  the  analysis  is  made 
evidence  by  the  Act.  Then  it  is  found  as 
a  fact  that  a  purchaser  asking  for  gin 
does  not  expect  to  get  gin  and  water. 
The  lowest  priced  should  be  only  22  per 
cent,  under  proof.  It  really  is  a  question 
of  degree,  and  that  the  magistrate  must 
decide  upon.  Pcuhler  v.  SieveinU  (1)  is 
a  sindlar  case,  and  the  judgment  of  Grove, 
J.,  puts  the  matter  as  a  question  of  &ct 
for  the  magistrate. 

Polandy  in  reply. — ^The  distinction  in 
that  case  is  that  gin  only  was  asked  for. 
The  magistrate  is  deciding  not  so  much  a 
fact  as  a  standard  of  iegsJ  strength. 

Mellor,  J. — I  confess  I  should  have 
been  better  satisfied  if  the  magistrate  had 
been  able  to  find  what  we  anticipated  he 
would,  when  we  remitted  the  case  to  him, 
viz.,  whether  the  liquid  sold  was  of  the 
nature,  substance  and  quality  usually  sold 
at  that  price  in  the  neighoourhood,  or 
had  found  the  contrary ;  but  he  has  failed 
to  do  either,  and  so  we  must  decide  the 
case  as  it  is.  Now  I  do  not  think  that 
the  upholding  of  this  conviction  will  be 
attended  by  the  very  serious  consequences 
dreaded  by  Mr.  Poland,  for  magistrates 
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in  de&Hng  with  these  cases  mnst  be  gaided 
by  the  circnmstances,  and  a  common 
sense  view  mnst  be  taken  of  them.  If 
an  article  sold  in  the  neighbonrhood  has 
a  well  known  name  and  character,  then 
in  the  case  of  gin,  a  man  asking  for  gin 
would  be  asking  for  what  is  commercially 
known  as  gin,  and  if  that  is  snpptied  to 
him  he  gets  what  he  asked  for  and  there 
is  no  offence  and  he  is  not  prejudiced. 
Here  if  the  magistrate  had  found  other- 
wise and  not  convicted  of  an  offence,  I 
should  not  have  quarrelled  with  his  deci- 
sion; bnt  he  having  found  as  he  has, 
there  is  a  case  which  has  been  decided  on 
the  subject  very  mnch  in  point ;  that 
case,  with  which  I  agree,  decided  that  it 
mnst  be  left  to  the  common  sense  of  the 
magistnite  to  find  whether  in  fact  the 
section  is  violated  or  not.  It  is  a  ques- 
tion of  fact  for  him.  On  this  point,  then, 
we  are  following  the  decision  of  a  Court 
of  co-ordinate  jurisdiction,  with  the 
grounds  of  which  I  agree.  We  must  not 
take  the  magistrate's  words  in  the 
amended  case  as  contradicting  his  pre- 
vious finding,  and  I  understand  that  to 
be  as  a  fact  that  the  pint  of  gin  supplied 
was  not  of  the  quality  demanded,  or 
what  the  purchaser  would  under  the  cir- 
cnmstances expect  it  to  be. 

Lush,  J.— I  am  of  the  same  opinion. 
Not  having  been  able  to  get  information 
from  the  magistrate  on  tiie  question  we 
asked  him,  we  must  decide  the  case  as  it 
is.  Now  the  question  is  whether  the 
appellant  has  violated  section  6  of  the 
Act  (38  &  39  Vict.  c.  63),  which  is  as 
follows:  ''No  person  shall  sell  to  the 
prejudice  of  the  purchaser  any  article  of 
jfood  or  any  dr^g  which  is  not  of  the 
nature,  substance  and  quality  of  the  ar- 
ticle demanded  by  such  purchaser."  Mr. 
Poland  argues  that  gin  is  a  compound 
article  and  cannot  be  got  pure,  and  every 
person  who  buys  irin  must  know  that 
then  is  »  girenidiLtare  of  water  with 
it  This,  therefore,  he  says,  is  of  the 
nature  and  substance  of  gin.  Is  it  of 
the  quality?  That  depends  on  the 
amount  of  dilution.  I  have  already  said 
in  Uie  course  of  the  argument  that  a  man 
who  asks  for  gin  at  a  less  price  mnst 
expect  more  dilution  of  the  pure  spirit 
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than  if  he  paid  the  higher  price.  Then 
it  becomes  a  question  of  degree,  and  we 
must  take  the  finding  of  the  magistrate 
on  that.  He  says  no  one  expecte  proof; 
those  who  pay  a  higher  price  expect  a 
spirit  nearer  to  proof;  those  who  pay 
the  lower  expect  an  article  as  low  as  20 
per  cent,  under  proof.  That  is  his  find- 
ing ;  it  happens  to  agree  very  nearly  with 
that  in  a  case  that  has  been  decided,  and 
where  it  was  held  properly  to  justify  a 
conviction  under  this  section. 

Judgment  for  the  reepondent. 


Soliciton— H.  Tyrell,  for  appellant;  White  & 
SoQB,  for  respondent. 


[IN  THE   COURT   OF   APPEAL.] 

{A^ecd  from  Appellate  Dtvisumcd  Court.) 

1877.      1     soorr  {appellant)  v.  lego 
April  30.  J  (respondent),* 

Metropolitan  Building  Act,  1855—18  ^ 
19  Viet.  c.  122.  m.  9,  27  {rule  4),  and  28 
{rtHe  2)  —  Oonetruction  —  "Addition*'  — 
"  Alteration  " — Uniting, 

The  alteration  of  an  old  huHding  hy  an 
addition  is  not  an  uniting  of  two  buHdings^ 
within  rule  2  of  sec.  2b  of  18  ^  10  Vict.  c. 
122,  wnless  tJie  addition  was  at  some  time 
a  separate  building  in  itself.  Sec.  9  cotU' 
fines  the  operation  of  rule  4  of  sec.  27  to 
cases  where  an  addition  to  an  old  building, 
taken  by  itself  contains  more  than  the  sta- 
tutory number  of  cubic  feet. 

« 

This  was  an  appeal  from  a  decision  of 
the  Appellate  Divisional  Court  on  a  Special 
Case  stated  by  a  police  magistrate  under 
sections  106  and  107  of  the  Metropolitan 
Building  Act,  1855  (18  &  19  Vict.  c.  122). 
See  aide,  page  117,  where  the  facte  of  the 
case  are  fully  stated. 

The  appellant,  Scott^  is  the  clerk  of  the 
works  to  Messrs.  Charrington,  Head  & 
Co.,  of  the  Anchor  brewery. 

The  Anchor  brewery  consiste  of  a  large 
old  building,  containing  more  than  the 

*  Coram  Jamos,  L. J. ;  Baggallay,  L. J. ;  Bram* 
well,  L.J. ;  and  Brett,  LJ. 
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number  of  oabic  feet  allowed  bj  the 
Metropolitan  Bailding  Act  without  a 
party  wall. 

The  appellant,  as  clerk  of  the  works, 
made  an  addition  to  the  building;  the 
addition  in  itself  containing  less  than  the 
statutory  number  of  cubic  feet.  There- 
upon  the  respondent  preferred  a  com- 
plaint against  the  appellant  before  a 
police  magistrate,  under  the  Metropolitan 
Building  Act,  for  an  infringement  of  sec. 
28,  rule  2,  and  sec.  27,  rule  4.  The  po- 
lice magistrate  held  that  the  making 
an  addition  to  the  old  building  was  an 
uniting  of  two  buildings  within  sec.  28, 
rale  2,  and  that  therefore  the  building  as 
altered  came  within  sec.  27,  rule  4.  He 
therefore  ordered  the  appellant  to  erect 
a  party  wall,  dividing  the  new  building 
from  the  old. 

The  Appellate  Divisional  Court  upheld 
the  decision  of  the  police  magistrate,  and 
from  that  judgment  the  present  appeal 
was  brought. 

Benjamin  (Ohjn  with  him),  for  the  ap- 
pellant.— Additions  to  old  buildings  are 
dealt  with  by  sections  9  and  10.  Neither 
of  those  sections  have  been  infringed  in 
this  case.  Section  9  confines  the  opera- 
tion of  the  statute  to  the  alterations  and 
additions  themselves,  so  that  an  addition 
can  come  under  sec.  27,  rule  4,  only  when 
the  addition  itself  contains  more  than 
216,000  cubic  feet  (1). 

[Bramwell,  L.J. — Is  this,  substanti- 
ally, an  alteration,  or  the  erection  of  a 
new  building  ?] 

(1)  By  18  &  10  Vict.  c.  122.  b.  9,  any  altera- 
tion, addition,  or  other  work  done  for*any  purpose 
except  that  of  necessary  repair  not  affecting  the 
construction  of  any  external  or  party  wall,  in,  to  or 
upon  any  old  buildiDg,  or  in,  to  or  upon  any  new 
building  after  the  roof  has  been  covered  in,  shall, 
to  the  extent  of  such  alteration,  addition,  or  work, 
be  subject  to  the  regulations  of  this  Act. 

By  section  27,  rule  4,  Every  warehouse  or 
other  building  used  either  wholly  or  in  part  for 
the  purposes  of  trade  or  manufacture,  oontaiuing 
more  than  216,000  cubic  feet,  shall  be  divided  by 
party  walls  in  such  manner  that  the  contents  of 
each  division  thereof  shall  not  exceed  the  above- 
mentioned  number  of  cubic  feet. 

By  section  28,  rule  2,  No  buildings  shall  be 
united,  if  when  so  united  they  will,  considered  as 
one  building  only,  be  in  contravention  of  any  of  the 
provisions  of  this  Act, 


Section  28  has  nothing  to  do  with  new 
buildings  or  additions,  for  there  cannot 
be  a  uniting  of  two  buildings  unless  first 
the  two  buildings  exist. 

[Jambs,  L.J. — ^Then  pulling  down  the 
wall  of  the  old  building  first  makes  the 
difference  ?] 

The  question  is  whether  this  is  an  ad- 
dition. The  Act  does  not  interfere  with 
additions,  unless  the  addition,  taken  j^er  «e, 
infringes  the  Act,  but  that  is  not  the  case 
here. 

[Brahwell,  L.J. — Is  not  the  question 
whether  this  is,  substantially,  an  altera- 
tion or  a  new  building  ?  That  was  the 
question  in  SiU^m  y.  Thomion  (2).  I 
must  confess  I  never  could  understand 
that  decision.] 

That  was  an  insurance  case,  and  pro- 
ceeded  on  the  g^und  that  the  risk  was 
matenallj  altered. 

[Bramwell,  L. J. — I  tried  to  shew  that 
it  was  practically  the  same  house ;  but  I 
did  not  succeed.] 

F.  M.  White  (Btran  with  him),  for  the 
respondent. — The  building  complained  of 
is  clearly  contrary  to  the  spirit  of  the 
Act.  The  contents  of  the  new  building 
help  to  make  an  infringement  of  sec. 
27,  rule  4,  and  therefore  the  magis- 
trate's order  was  rightly  made  under 
section  9.  Besides,  this  is  an  union  of 
two  buildings  under  sec.  28,  rule  2.  The 
addition  is  a  new  building,  and  has  been 
united  to  the  old  one.  It  is  not  necessary 
that  both  should  be  old  buildings  to 
bring  the  case  within  the  section.  If  this 
is  not  so,  the  Act  may  be  eyaded,  as  Baron 
Cleasby  points  out  in  the  Court  below ; 
and,  practically^  a  new  building  may  be 
erected,  by  puUing  down  all  the  old  walls 
in  succession. 

James,  L.J. — I  am  of  opinion  that  the 
appellant  is  entitled  to  our  judgment.  No 
doubt  the  case  comes  within  the  mischief 
intended  to  be  provided  against,  which  is 
the  erection  of  DuUdings  of  an  inordinate 
size  in  the  metropolis.  But  we  cannot^ 
because  we  think  so,  amend  the  statute  so 
as  to  extend  its  application.  The  proyi- 
eions  of  the  Act  are  made  for  the  public 
safety,  but  it  is  subject  to  the  preeerya* 

(2)  3  £.  &  B.  868 ;  s.  c  28  Law  J.  Bep.  Q  B.  363. 
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tion  of  ezistiDg  interests,  and  old  bnild- 
ings,  mann&ctories  and  so  forth,  however 
kne  they  maj  be,  are  not  interfered  with, 
and  it  is  lawral  to  make  additions  to  and 
alterations  in  them  with  the  proviso  that 
to  the  extent  of  the  new  works  the  same 
shall  be  subject  to  the  provisions  of  the 
Act.  It  leaves  otherwise  unaffected  the 
owner's  right  to  deal  with  the  bnildings 
as  he  pleases.  What  has  been  done  in  the 
present  case  is  an  alteration  bj  way  of  ad- 
dition to  an  eziating  building.  Suppose  an 
owner  to  have  taken  down  not  a  paHj  wall 
separating  two  buildings,  but  an  outside 
wall  on  the  old  premises,  so  as  to  bring  an 
additional  piece  of  ground  within  the  build- 
ing. It  is  stonining  the  language  of  the  sta- 
tute to  say  that  that  is  an  union  of  existing 
boildingB  under  the  Act.  If  such  a  thing 
had  been  contemplated,  it  would  have 
been  easy  to  make  a  provision  that  if  the 
aggregate  size  of  the  old  building  and 
alterations  exceeded  a  certain  size,  it 
should  be  liable  to  the  provisions  of  the 
Act.  But  the  Legislature  have  not  said 
80.  Nor  can  we  enter  into  speculations 
as  to  what  may  have  been  meant  or 
intended. 

BiooALLAT,  L.J. — I  am  of  the  same 
opinion.  It  seems  to  have  been  the  in- 
tention of  the  Legislature  to  draw  a  dis- 
tinction between  the  erection  of  a  new 
boilding  and  the  union  of  two  old  ones. 
The  9tb  section  says  that  any  alteration 
or  addition  to  an  old  building  shall,  to 
the  extent  of  such  alteration  or  addition, 
be  subject  to  the  regulations  of  the  Act. 
lliat  is  to  say,  the  addition,  and  the  ad- 
dition alone,  comes  under  the  Act,  and  if 
that  contains  more  than  the  prescribed 
cubic  contents  it  is  subject  to  the  rule 
about  party  walls. 

Now  it  is  admitted  that  the  additional 
buflding  does  not  exceed  the  size  permit- 
ted by  the  Act.  Therefore  it  is  not  ne- 
cessary to  impose  any  restriction  upon  it. 
But  then  it  is  said  it  comes  within  sec 
tion  28,  rule  2,  which  is  as  follows :  '*  No 
bnildings  shall  be  united  if  when  so 
imited  they  ¥rill,  considered  as  one 
building  only,  be  iii  contravention  of 
any  of  the  provisions  of  this  Act."  Now 
it  is  quite  true,  if  you  can  regard  the 
building  and  the  addition  as  separate 
bnildings,  that  rule  would  apply.     But 
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they  cannot  be  regarded  as  two  buildings  ; 
that  is  to  say,  two  buildings  actually  exist- 
ing before  the  union.  Therefore  they  do 
not  &11  within  section  28,  rule  2. 

Bbahwell,  L.J. — ^I  am  entirely  of  the 
same  opinion,  and  I  hardly  know  whether 
I  can  profitably  add  anything  to  what 
has  been  said.  I  cannot  quite  agree  with 
my  brother  Baggallay  on  one  point.  I 
think  that  under  some  circumstances  a 
new  building  might  be  added  to  an  old 
building  in  the  course  of  its  erection  if  in 
point  of  fact  the  new  part  was  a  separate 
building  intended  to  be  used  for  a  differ- 
ent purpose,  and  originally  unconnected 
with  the  old.  But  the  addition  in  this 
case  cannot  be  called  a  new  building.  If 
it  is,  and  has  been  united  to  the  old  build- 
ing, then  a  party  wall  ought  to  be  built, 
but  I  do  not  think  anyone  can  contend 
that  it  is  BO. 

It  was  intended  that  the  owners  of  old 
buildings  should  be  left  as  far  as  possible 
unfettered,  except  in  the  case  where  an 
addition  or  additions  actually  exceed  the 
prescribed  limits  of  size.  According  to 
Mr.  White's  argument,  any  rectification 
of  fix)ntier,  so  to  speak,  would  bring  the 
case  within  the  Act.  There  has  been  no 
answer  given  to  the  argument  that  such 
a  construction  would  prevent  the  addition 
of  a  balcony  or  a  bow  window  or 
verandah. 

I  think  there  might  be  something  pro- 
perly called  a  new  building  which,  if 
united  to  the  old,  would  have  come 
within  the  Act,  but  that  was  not  the 
case  here. 

Bbbtt,  L.J. — I  think  that  the  present 
case  does  not  come  under  section  28,  be- 
cause there  were  no  buildings  to  unite. 
It  does  not  come  under  section  27,  for 
the  operation  of  that  section  is  confined 
by  section  9  to  the  addition  itself,  and  the 
addition  is  not  large  enough  to  come  with- 
in the  mischief  of  the  Act  Therefore,  I 
think  that  the  Act  does  not  apply  to  the 
present  case  at  all. 

Judgment  reversed. 


Solicitors — Lozley  &  Morlej,  for  appellant;  W. 
Wyke  Smith,  for  respondent. 
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[IN  THE  COMMON  PLEAS  DIVISIOH.] 

1877.      1        JONES   (appeUanl)    v. 
April  20,  >     wiLLUus   and  robbbts 

May  4.     j  (retpottdenta). 

Game— I  ^  2  Will.  i.  c.  32.  m.  30  and 
35 — IDrespasg  in  Pvrtuit  of  Game — P«r- 
mieei^m  of  Landlord — Oonviclion  ;  Reversal 
of  by  the  Jutliees — Irregularity. 

A  landlord,  who  oti  letting  a  farm  ver- 
bally hat  retarved  the  game  to  hivuelf,  has 
thereby  a  mi^ieient  authority  to  give  have  to 
a  person  to  tail  game  on  such  farm  to  pre- 
vent any  tueh  person  from  being  a  tres- 
passer thereon  in  pursuit  of  game  imlhin  the 
meaming  of  section  30  o/ 1  fr  2  Will.  4.  o, 
32. 

Afi&r  a  coitvietion  by  two  jtuttees  under 
such  section,  and  before  any  formal  eotime- 
tian  had  been  dmumup,  one  of  suck  jitsliees 
changed  his  mind,  and  together  icith  a  third 
juHiee  toho  had  not  heard  the  case,  but 
without  the  concurrence  of  the  other  jus- 
tice who  had  convicted,  reverted  such  con- 
viction:— Held,  that  such  reversal  viat 
irregular,  but  that  as  no  conviction  had 
been  drawn  up  there  was  no  good  convic- 
tion existing,  and  (he  vhole  proceeding  mat 
a  miscarriage. 

The  following  Cabs  was  stated  by  three 
of  Her  Mftjesty  a  Jnaticee  of  the  Peooe  for 
the  oanDty  of  ConuuTTon  under  20  &  21 
Vict  o.  43  :— 

On  the  let  of  Janoary,  1877,  John 
Williams  and  Morris  Boberts  (the  re- 
Bpondents)  were  on  two  eaparate  fields, 
part  of  a  farm  called  Bodwrog,  in  the 
pansh  of  Llaabedrog,  within  the  Petty 
Sessional  Division  of  Pwllheli,  in  the 
ooonl^  of  Carnarvon.  John  Williams 
was  on  a  ploughed  field  walking  back- 
wards and  forwards  with  two  doga,  a 
neyhonnd  and  a  sheep  dw,  and  Morris 
Boberts  was  in  another  field  with  a  dog 
and  another  man  unknown.  Bach  of  the 
two  WBB  separately  charged  by  Evan 
Jones,  gamekeeper  (the  appellant),  with 
committing  a  trespaaa  in  pnrsnit  of 
game,  nnder  1  A  2  Will.  4.  c.  32,  without 
tiie  license  or  consent  of  the  owner  of  the 
land  BO  trespassed  npon,  or  of  any  other 
person  having  any  right  to  anthortse  him 
to  enter  or  be  upon  tiie  said  land  for  the 
porpoee  aforesaid. 


At  the  Petty  Sessions  holden  at 
Pwllheli,  the  two  informatjons  came  on 
ibr  hearing.  The  one  against  Jobn  Wil- 
liams was  taken  first,  before  two  of  Her 
Majesty's  Jnaticee  of  the  Peace  in  and 
for  the  said  Division. 

(The  case  set  out  the  evidenoe  i^;aiiist 
Williams,  and  stated  be  was  convicted, 
and  ordered  to  pay  a  penalty  of  five  shil- 
lings and  costs.) 

The  case  then  stated  that  the  in- 
formation against  Morris  Boberts  was 
then  taken,  and  before  this  oonunenoed, 
another  of  Her  Majesty's  Justices  of  the 
Peace  had  taken  his  seat  on  the  bench, 
not  having  taken  any  part  in  the  previooa 
case. 

The  appellant's  advocate  stated  that 
this  was  bJbo  a  chat^  for  trespassing  in 
pnrsnit  of  game. 

The  chairman  asked  Morris  Roberta  if 
he  admitted  the  ofience,  wherenpon  he 
produced  an  unstamped  paper  writing  in 
the  Welsh  langu^e,  which  being  trans- 
lated, was  as  follows : — "  December  26, 
1876.  1  do  hereby  give  leave  te  Morris 
Goberfs,  Bhander  Llaugian,  to  oonrse 
and  shoot  the  whole  of  the  rabbits,  hares 
or  game  that  is  upon  all  my  lands  every- 
where.—(Signed)  Isaac  Williams,  Ship 
Inn,  Llanbedrog." 

Isaac  Williams  being  sworn,  stated  tbafc 
he  hod  signed  the  p^wr  writing,  and  also 
that  be  had  given  a  verbal  autiiority  to 
Morris  Bolmte  to  course  over  all  his 
land. 

It  was  proved  that  the  respondente  had 
started  a  hare  on  a  &rm  belonging  to 
Isaac  Williams,  which  ran  into  the 
ploughed  field  at  Bodwrog,  and  that  the 
respondents  ran  after  her  with  the  doga. 
It  was  also  proved  that  the  respondent, 
John  Williams,  with  two  dogs,  waa 
walking  backwaj^ds  and  forwards  over  the 
ploughed  field  at  Bodwrog,  and  &at  tha 
other  respondent,  Morris  Boberts,  waa 
standing  with  the  other  dog  in  the  ad- 
joining  field. 

The  three  justices  were  divided  in 
opinion,  two  being  for  dismissing  the 
case  and  the  other  for  a  conviction.  The 
consequence  was,  the  case  was  dismiaacd, 
and  as  the  previous  case  was  so  noixed 
up  with  it,  tiie  judgment  was  reversed, 
and  that  caeewaaa£o«lismissed.  Heather 
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of  tile  respondents  had  taken  oat  an  an- 
nual game  oertifioate. 

The  questions  of  law  for  the  opinion 
of  the  Conrt  were — 

First.  Whether  the  authority  granted 
to  Morris  Boherts  in  writing  and  ver- 
bally, or  either,  was  sufficient,  and  if  so, 
whether  that  was  a  justification  for  John 
Williams  as  well  as  Morris  Roberts  to 
enter  upon  the  land  at  Bodwrog  P 

Second.  Whether  Isaac  Williams,  who 
stated  on  oath  that  he  had  let  the  tene- 
ment yerbally  to  his  tenant^  and  reserved 
the  game  to  himself,  had  any  right  to 
grant  authority  to  another  party  to  kill 
game? 

Third.  Whether  the  two  justices  were 
justified  in  reversing  the  first  judgment 
against  John  Williiums,  the  other  justice 
not  concurring? 

The  case  was  argued  by — 

Mackeyj  for  the  appellant,  and 
Yah,  for  the  respondents. 

Gbove,  J. — This  case  has  created  some 
difficulty,  which  if  the  facts  had  been 
gone  into  more  fully  might  have  been 
removed.  We  will,  however,  as  far 
we  can,  give  our  opinion  upon  the 
questions  which  have  been  asked.  The 
questions  arise  upon  informations  against 
the  respondents  for  trespassing  in  pur- 
suit of  game,  under  the  30th  section  of  1 
&  2  Wm.  4.  c.  82.  Now,  with  regard  to 
the  respondent,  John  Williams,  the  ques- 
tion is  a  different  one  from  that  as  regards 
the  other  respondent.  The  case  does  not 
find  whether  he  was  acting  as  servant  of 
Morris  Roberts,  or  whether  he  was  acting 
for  his  own  pleasure  and  on  his  own  be- 
half, and  I  think  we  must  read  the  case 
as  if  he  was  acting  independently,  and 
had  no  right  to  avail  himself  of  the  per- 
mission g^ven  to  Morris  Boberts.  Now 
it  seems  irom  the  case  that  the  two  re- 
spondents had  started  a  hare  on  a  farm 
belonging  to  Isaac  Williams,  and  that 
there  is  nothing  to  shew  that  the  re- 
spondent, John  Williams,  had  any  per- 
mission to  be  there  from  either  the 
landlord  or  the  tenant  of  the  farm. 

As  to  Morris  Boberts,  the  question 
which  we  are  asked  is,  whether  the  verbal 
reservation  of  game  to  the  landlord  was 
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sufficient  to  enable  him  to  give  an 
authority  to  Boberts  to  endeavour  to 
kill  game.  I  am  of  opinion  that  it 
was.  Supposing  that  the  landlord  had  a 
right  to  the  game,  he  had  authority  to 
allow  Boberts  to  enter  on  his  farm  for 
the  purpose  of  killing  the  game,  and 
Boberts  afterwards  could  not  be  treated 
as  a  trespasser,  and  convicted  under  the 
80th  section  as  trespassing  in  pursuit  of 
game.  But  another  point  has  been  taken 
which  was  not  taken  before  the  justices, 
namely,  that  although  the  landlord 
might  have  authoriiy  to  give  such  license, 
he  could  not  do  so  by  section  11  of  the 
Act  to  a  person  who  had  not  an  annual 
game  certificate.  The  argument  on  that 
section  was  an  ingenious  one,  but  in  our 
opinion  it  does  not  arise  here.  Had  the 
point  been  taken,  evidence  which  was  not 
gone  into  might  have  been  g^ven,  and  as 
the  case  is  not  sent  to  us  on  that  point  I 
decline  expressing  any  opinion  upon  it. 
Then  Boberts  was  in  pursuit  of  game, 
and  as  I  assume  firom  the  facts  he  was  in 
fresh  pursuit  of  game  which  had  been 
started  on  the  farm  of  Isaac  Williams, 
but  he  was  not  a  trespasser  in  pursuit  of 
g^ame,  because  the  license  to  him  ftmm  the 
landlord  was  sufficient  to  prevent  his 
being  such.  The  words  of  the  8th  sec- 
tion, where  the  reservation  of  game  to 
the  landlord,  referred  to  in  section  30,  is 
provided  for,  are,  "  Where  by  any  deed, 
grant,  lease  or  any  written  or  parol  de- 
mise or  contract,  a  right  of  entry  upon 
such  land  for  the  purpose  of  kflling  or 
taking  the  game,  hath  been  or  hereaxter 
shall  be  reserved."  These  words  by  im- 
plication seem  to  shew  that  a  parol 
reservation  would  be  sufficient,  and, 
consequently,  that  Boberts  had  sufficient 
authoriiy  to  prevent  his  being  treated  as 
a  trespasser  m  pursuit  of  game. 

Then,  as  to  iJie  case  of  the  respondent 
John  Williams,  it  is  one  which  deals  with 
an  irregularity.  Two  justices  convicted 
him,  but  no  conviction  appearsto  have  been 
drawn  up,  and  in  that  state  of  things, 
there  bemg  only  a  verbal  conviction,  one 
of  these  two  justices  changes  his  mind. 
His  doing  so  would  be  a  good  reason  for 
his  revising  to  draw  up  the  conviction. 
He  would  be  entitled  to  a  loeua  poefwtenUcB, 
and  then,  as  no  conviction  has  been  drawn 
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up,  there  is  necessarily  no  good  convic- 
tion against  John  Williams.  What,  how- 
ever, took  place  was  this,  the  justice 
having  changed  his  mind,  he,  with  another 
justice  who  had  not  hemrd  the  case, 
reversed  the  conviction.  That,  we  think, 
was  an  irregnlar  proceeding,  and  of  no 
effect.  The  result  is  that,  as  regards 
John  Williams,  it  is  as  if  there  had  heen 
no  conviction  in  the  first  instance.  Whe- 
ther he  can  afterwards  he  proceeded 
against  it  is  not  necessary  for  me  to  de- 
termine,  hut  I  think  that  as  there  has 
heen  a  miscarriage,  and  the  offence 
charged  is  not  a  grave  one,  it  would  he 
hotter  and  more  prudent  if  the  justices 
did  not  further  proceed  in  the  matter,  hut 
I  do  not  desire  to  prohibit  their  proceed- 
ing in  it  should  they  think  fit  to  do  so. 

I  answer  the  questions  which  the  jus- 
tices have  put  to  us  as  follows : — As  to 
the  first  question,  we  consider  that  the 
authority  minted  to  Morris  Roberts  was 
a  justification  for  Roberts,  but  whether 
also  for  John  Williams  the  fiicts  in  the 
case  are  too  obscure  for  us  to  pronounce 
an  absolute  opinion,  though,  as  &r  as  we 
can  draw  any  inference  ^m  what  ap- 
pears in  the  case,  we  are  of  opinion  that 
John  Williams  was  a  trespasser.  In 
answer  to  the  second  question,  we  decixie 
nothing  between  Isaac  Williams  and  his 
tenant,  but  as  there  is  no  evidence  that 
the  tenant  dissented  to  Morris  Roberts 
entering  on  the  farm,  the  inference  is  the 
reverse,  and  that  inasmuch  as  he  had  the 
permission  of  the  landlord,  to  whom  the 
right  to  kill  game  was  reserved,  he  had 
the  permission  of  all  who  had  the  power 
to  give  permission,  and  that  he  was  au- 
thorised by  the  landlord  to  go  on  the 
land  with  the  consent  of  the  tenant.  In 
answer  to  the  last  question,  we  say  that 
the  justices  were  not  justified  in  reversing 
their  first  judgment,  but  that,  in  our 
opinion,  there  is  no  conviction  existing 
against  John  Williams,  because  one  of  the 
convicting  justices  has  changed  his  mind, 
and  no  conviction  has  been  drawn  up. 

Ldtdlst,  J. — I  am  of  the  same  opmion. 
The  Game  Act,  1  d?  2  Will.  4.  c.  32,  con- 
tains a  varie^  of  provisions,  and  it  is 
necessary,  for  the  proper  determination  of 
this  case,  to  bear  in  mind  the  distinction 
between  the  section  in  the  Act  for  the 
offence  of  trespass  in  pursuit  of  game  and 


the  section  for  killing  and  taking  game 
without  a  game  license.  A  man  cannot 
even  take  game  on  his  own  land  without 
such  license.  Now,  these  respondenta 
were  not  proceeded  against  for  acting 
without  such  license,  but  only  for  an 
offence  under  the  30th  section.  As  re- 
gards Morris  Roberts,  he  had  the  antho- 
rity  of  Isaac  Williams,  and  it  appears 
that  Isaac  Williams  when  he  verbally  let 
the  land,  reserved  the  game  to  himself. 
Now,  what  is  the  effect  of  that  reserva- 
tion, having  regard  to  section  8?  I 
think  it  may  be  taken  as  settled  law  that 
there  may  he  a  parol  reservation  of  game 
on  a  parol  demise.  If  so,  then  Isaac 
Williams,  the  landlord,  was,  at  all  events, 
entitled  to  the  game  on  the  demised  land, 
and  he  gave  Morris  Roberts  license  or  au- 
thority to  go  in  pursuit  of  it,  and  as  there 
was  no  evidence  that  this  had  been  re- 
voked,  one  must  come  to  the  conclusion 
that  Roberts  was  not,  in  any  sense,  a 
trespasser.  He  was,  however,  accused  of 
going  on  land  which  did  not  belong  to 
Isaac  Williams,  and,  therefore,  as  I  gather 
from  the  case,  the  justices  were  of  opinion 
that  he  was  at  the  time  in  fresh  pursuit 
of  game  which  had  been  started  on  Isaac 
Williams's  farm.  If  so,  that  disposes  of 
the  case  of  Morris  Roberts,  and  the  jos- 
tices  rightly  acquitted  him. 

Then,  as  to  John  Williams,  we  are 
asked  whether  it  was  competent  for  the 
two  justices  to  reverse  the  decision  which 
had  been  given  against  him  by  one  of 
those  justices  and  another  justice.  No 
doubt  it  was  not  competent  for  them  to 
do  so,  but  no  conviction  has  been  drawn 
up,  and  the  question  is,  what  is  to  become 
oi  the  conviction,  which  had  been  pro- 
nounced, but  which  by  the  aubseqnent 
dissent  of  one  of  the  convicting  justices, 
had  become  a  wrong  conviction.  I  think 
the  case  may  be  treated  as  a  part-heaid 
case,  and  the  justices  may,  if  they  please, 
proceed  again  with  it.  As  to  the  form 
of  the  answers  to  be  given  to  the  ques- 
tions asked  of  us  I  have  nothing  to  add. 
Case  remiUed  to  the  juetiees  vnth  the 
opinion  of  the  Oourt. 

Solicitors — Jones  &  BUxland,  agents  for  G.  Owen, 
Pwllheli,  for  appellant;  Sn^eiy  &  Huntley, 
agents  forBreese,  Jones  &  Gasson,  Pwllheli,  for 
irespondents. 
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[IN  THE  HOUSE  OF  LORDS.] 

1877.      1  COET  AND  OTHERS  (appell-anfft) 
Feb.  22.   J      V.  bristow  {resprmdent). 

Poor  Bate — BateahUity  of  Moorings  in 
the  River  Thames — Thames  Conservancy 
Ad,  1857  (20  ij-  21  Vict.  c.  clxvii.)  s.  91. 

The  plaintiffs,  by  permission  of  the 
Thames  Conservancy,  lowered  stones  and 
baU€ui  into  the  bed  of  the  river  Thames, 
80  as  to  make  permanent  moorings,  to  which 
ihey  attached,  by  like  permission,  certain 
floating  hulks  t»)  be  used  for  the  loading 
aiul  unloading  of  coal.  The  works  were 
candied  out  under  the  superintendence  of, 
and  by  workmen  employed  by,  the  Conser- 
vancy,  but  cU  the  cost  of  the  plaintiffs,  and 
the  hulks  were  to  be  ttsed  subject  to  regula- 
tions laid  dmvn  by  tlie  Conservancy.  A 
rent  wa>s  to  be  paid  by  the  plaiiUiffs  to  the 
Conservators  for  the  accofnmodation,  and 
the  moorings  were  to  be  removeable  at  the 
pleasure  of  the  Conservaiors  on  a  week's 
noUce: — Held,  affirming  the  judgment  of 
the  Court  of  Appeal,  that  the  plaintiffs 
were  in  the  exclusive  permanent  and  bene- 
ficial occupation  of  the  moorings,  and  rate- 
able  in  respect  of  the  scmie. 

This  was  an  appeal  from  a  judgment 
of  tlie  Court  of  Appeal  (reported  45  Law 
J.  Bep.  M.C.  145 ;  s.  c.  Law  Rep.  1 
C.P.  Div.  54),  reyersing  the  decision  of 
the  Court  of  Common  Pleas,  reported  44 
Law  J.  Bep.  M.C.  153 ;  s.  c.  Law  Rep. 
10  C.P.  504. 

The  question  in  the  action  was  as  to 
the  liability  of  the  plaintiffs  to  be  rated 
to  the  relief  of  the  poor  in  respect  of 
oenain  moorings  in  the  river  Thames. 
The  appellants,  Messrs.  Coiy,  who  were 
the  plaintiffs  in  the  action,  were  coal 
merciiants,  and  the  owners  of  two  der- 
ricks or  large  floating  hulks,  known 
respectiyelj  as  "Atlas  No.  1,"  and 
''  No.  2,"  and  fitted  with  machinery  and 
apparatus  for  unloading  coal  from  col- 
liers, and  reloading  it  into  lighters  and 
barges  brought  alongside.  The  derricks 
were  moored  at  some  distance  from  the 
shore,  but  within  the  boundary  of  the 
parish  of  Greenwich.  The  derrick  "  Atlas 
No.  1  **  had  been  moved  to  these  moor- 
ings from  a  position  about  a  quarter  of 
a  mile  distant. 
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Prior  to  "  Atlas  No.  1  "  taking  up  her 
present  position,  a  resolution  was  passed 
by  the  ConseiTators  of  the  river  Thames, 
in  whom,  by  virtue  of  the  Thames  Con- 
servancy Act,  1857  (20  &  21  Vict.  o. 
clxvii.),  the  soil  and  bed  of  the  river  is 
vested,  and  the  terms  and  conditions  of 
such  resolution  were  assented  to  by 
Messrs.  Cory.  This  resolution  was  as 
follows : — 

"  Resolved, — That  permission  be  g^ven 
to  Messrs.  Cory  &  Son  to  lay  down  moor- 
ings (at  which  they  may  place  derrick 
hulk)  immediately  opposite  the  sluice, 
next  eastwards  of  Angerstein's  Wharf, 
East  Greenwich,  and  510  feet  from  the  river 
wall  at  the  said  sluice,  as  per  plan.  The 
work  to  be  done  to  the  satisfaction  of  the 
Conservators  of  the  river  Thames,  and 
under  the  inspection  of  the  harbour 
master,  and  to  remain  on  the  following 
conditions  being  agreed  to  and  observed 
by  Messrs.  Cory,  namely,  that  the  ac- 
commodation be  assess^,  and  the  rent 
paid  thereon  ;  that  the  hulk  be  not  used 
for  the  purpose  of  storing  coals  ;  that  it 
be  for  the  general  use  of  the  coal  trade, 
but  the  barges  to  or  from  the  hulk  be  in 
all  cases  towed  by  a  steam-tug  to  or 
from  the  custom-house,  London ;  that 
all  vessels  ]eave  the  hulk  immediately 
after  being  discharged,  and  that  sailing 
colliers  when  discharged  be  towed  away 
to  such  part  of  the  river  as  the  harbour 
master  may  direct, and  in  all  other  respects 
to  be  worked  to  the  satisfaction  of  the 
Conservators  under  the  inspection  of  the 
harbour  master ;  and  with  the  foil  under- 
standing on  the  part  of  Messrs.  Cory, 
that  if  at  any  time  hereafter  it  shall  be 
found  by  the  Conservators  inexpedient 
to  permit  the  moorings  for  the  derrick 
hulks  to  remain  in  that  or  any  other  part 
of  the  river,  the  Conservators  will,  under 
the  powers  vested  in  them  by  the  91  st 
section  of  the  Thames  Conservancy  Act, 
cause  the  same  to  he  removed." 

Instead  of  themselves  laying  down  the 
moorings,  as  contemplated  by  the  above 
resolution,  the  plaintiffs  caused  the  work 
to  be  done  by  the  workmen  of  the  Con- 
servators, and  paid  the  Conservators  the 
whole  of  the  costs  and  charges  of  the 
materials  and  labour. 

A  full  description  of  the  construction 
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of  the  mooriTigs  laid  down  in  pursuance 
of  the  rcsolntion,  and  of  the  mode  in 
which  the  derrick  "  Atlas,  No.  1  "  was 
attached  thereto,  will  be  found  in  the 
judgment  of  the  Lord  Chancellor. 

The  derrick  "  Atlas,  No.  2  "  was  built 
at  Jarrow-on-Tyne,  and  towed  thence  by 
steamer  to  her  present  position.  Prior 
to  her  taking  up  her  position,  a  letter 
was  sent  by  the  Conservators  to  the 
plaintiffs,  containing  terms  similar  to 
those  contained  in  the  resolution  with 
regard  to  "  Atlas,  No.  1." 


The  moorings  for  "Atlas,  No.  2" 
were  also  laid  down  by  the  workmen  of 
the  Conservators  at  the  cost  of  the  plain- 
tiffs, and  were,  so  far  as  is  material,  of 
similar  construction  to  those  laid  down 
for  **  Atlas,  No.  1." 

In  November,  1871,  the  plaintiffs  were 
rated  or  assessed  for  the  relief  of  the  poor 
of  the  parish  of  Gh*eenwich  in  the  sum  of 
130/.,  as  occupiers  of  the  derricks.  The 
following  is  a  copy  of  the  entries  in  the 
rat  J  or  assessment  book,  so  &r  as  regards 
the  poor  rate : — 


Name  of 
occupier. 

Description  of  Property 
rated. 

Rateable 
valae. 

First  Instalment 

payable  6th 
NoTember,  1871. 

William  Cory  &  Son 
William  Copy  &  Son 

Moorings  to  which  ooal  der- 
rick and  apparatus,  "  Atlas, 
No.  1,"  are  moored  to  bed 
of  river       .... 

Moorings  to  which  coal  der- 
rick and  apparatus,  *'No.  2," 
are  moored  to  bed  of  river. 

£     M.    d, 
434     0     0 

400     0     0 

£      «.      d. 
23     10      2 

21     13      4 

£    «,     d, 
23     10    2 

21     13    4 

The  plaintiffs,  under  the  circumstances 
above  stated,  denied  that  they  were  the 
occupiers  of  land  in  the  parish  of  Green- 
wich, and  that  they  were  liable  as  such 
to  be  rated  or  assessed  to  the  relief  of 
the  poor  of  the  parish,  and  therefore  they 
refused  to  pay  the  rate. 

The  churchwardens  of  Greenwich  ac- 
cordingly summoned  the  plaintiffs  before 
the  magistrate  sitting  at  the  police  court  of 
Greenwich,  who  issued  a  warrant  of  dis- 
tress  for  the  levy  of  the  sum  of  139Z. 
upon  the  goods  and  chattels  of  the  plain- 
tiffs; and  the  churchwardens,  in  pur- 
suance of  the  warrant,  caused  the  derrick 
"  Atlas,  No.  2,'^  to  be  seized  and  taken  for 
the  distress. 

The  plaintiffs  thereupon,  in  order  to 
free  the  derrick  from  seizure,  paid  the 
1392.  and  costs  under  protest,  and  then 
brought  this  action  against  Mr.  Bristow, 
who  was  the  clerk  to  the  churchwardens, 
to  recover  damages  for  the  seizure,  which 
they  alleged  to  be  illegal,  and  also  to 
recover  the  money  paid  by  them  under 
protest. 

The  action  came  on  to  be  tried  before 


Mr.  Justice  Brett  at  the  Middlesex  siU 
tings  after  Hilary  Term,  1874,  when  a 
verdict  was  found  for  the  plaintiffs,  sub- 
ject to  the  opinion  of  the  Ooart  on  a 
Special  Case  which  was  afterwards  stat^nl 
and  is  set  out  in  44  Law  J.  Bicp.  M.G.  153. 
The  Court  of  Common  Pleas,  on  the 
hearing  of  the  Special  Case,  gave  an  unani- 
mous judgment  in  favour  of  the  plaintiffs, 
which  judgment  was,  on  the  11th  of 
December,  1875,  unanimously  reversed 
in  the  Court  of  Appeal.  The  plaintiffs 
now  brought  error  upon  the  judgment  of 
the  Conrt  of  Appeal. 

Mr.  Thest^er  and  Mr,  PatcJteit,  for  the 
appellants. — The  first  question  raised  by 
this  case  is,  whether,  on  the  oonatme- 
tion  of  the  documents,  the  appellants 
ever  becatne  the  occupiers  of  part  of  the 
bed  of  the  river,  so  as  to  be  liable  to  pay 
rates  in  respect  thereof,  or  whether  the 
occupation,  if  any,  was  not  really  ihe  oc- 
cupation of  the  Conservators,  the  Messrs. 
Cory  being  mere  licensees.  To  answer 
this  question  it  is  material  to  consider 
the  wording  of  the  Thames  Conservancy 
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Act,  1857,  being  the  Act  from  which  the 
poweFB    of   the    Confiervatore    are    d^ 
rived.    The  preamble  to  that  statute  Bete 
forth  that  the  pieflervation  and  improve- 
ment of  the  river  Thames  is  a  matter  of 
national  importance,  and  that  it  is  ex- 
pedient   that    the    whole    management 
of  the  river  shonld  be  nnder  the  snper^ 
vision  of  a  permanent  body  of  Conser- 
vators ;  and  it  recites  an  agreement  be- 
tween the  Crown  and  the  Corporation  of 
London,  whereby  the  Crown  agreed  to 
grant  to  the  Corporation  as  Conservators 
of  the  Thames  all  the  estate  and  interest 
of  the  Crovni  in  the  soil  and  shores  of 
the  river.     By  section  44  the  Conserva- 
tors are  given  power  to  make  by&-laws 
for  the  regulation  of  the  navigation  of 
the  river.     By  section  50  the  bed,  soil 
and  shores  of  the  river  are  vested  in  the 
GonservatoTs,  and  also  all  the  powers 
formerly  poflsessed  by  the  Queen  or  by 
the  Coloration. 

By  section  57  the  Conservators  are 
empowered  to  grant  licenses  for  the  erec- 
tion of  piers,  jetties  and  wharves.  By 
section  58  it  is  provided  that  a  person 
shall  be  appointed  to  assess  the  amount 
to  be  paid  for  licenses  and  permissions  to 
do  various  acts,  among  others  to  lay 
down  moorings.  And  by  section  91  it 
is  enacted  that "  No  mooring  chains  shall 
be  pot  down  or  placed  in  any  part  of 
the  river  without  the  consent  of  the  Con- 
servators previously  obtained,  and  every 
Boch  mooring  chain  which  shall  be  put 
down  or  placed  shall  be  so  continued 
only  durin^^  the  pleasure  of  the  Conser- 
vators ;  and  the  Conservators  may  at  any 
time,  by  giving  one  week's  notice  in 
writing,  require  such  mooring  chains  to 
be  removed,  and  in  case  default  shall 
be  made  in  such  removal  beyond  the 
time  to  be  mentioned  in  such  notice,  such 
mooring  chains  may  be  treated  as  a  nui- 
sance, and  removed  accordingly."  The 
wording  of  this  last-mentioned  section 
raises  a  strong  priwa  fade  presumption 
that  the  Commissioners  cannot  vest  in 
any  other  persons  the  occupation  of  the 
bed  of  the  river,  but  have  only  power  to 
grant  licenses  and  permissions  under  sec- 
tions 57,  58.  The  wording  of  the  docu- 
ments hj  which  the  license  was  granted 
point    the    Fame    wsy.     The    informal 
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nature  of  those  documents  was  remark- 
able and  material.  The  agreement 
merely  consists  of  a  resolution  of  the 
Conservators  to  grant  the  permission 
upon  certain  terms  which  were  verbally 
accepted  by  Cory.  If  the  Conservators 
had  intended  to  make  a  devise,  and  to 
vest  in  Messrs.  Cory  the  occupation  of 
the  soil  of  the  river,  they  would  have 
executed  a  deed  for  that  purpose  under 
their  corporate  seal.  The  only  other 
document  is  the  letter  of  the  secre- 
tary of  the  Conservators,  apprising 
Messrs.  Cory  of  the  resolution.  Tho 
word  "  rent  *'  does  not  necessarilv  imply 
**  tenancy  "  or  "occupation."  The  con- 
cluding words  of  the  resolution  nega- 
tive the  idea  that  "  tenancy  "  or  "  occu- 
pation "  was  intended  to  bo  granted,  i.  e. 
with  the  full  understanding  on  the  part 
of  Messrs.  Cory  that  if  at  any  time  here- 
afker  it  shall  be  found  by  the  Conserva- 
tors inexpedient  to  permit  the  moorings 
for  the  derrick  hulks  to  remain  in  that 
or  in  any  other  part  of  the  river,  the 
Conservators  will,  under  the  powers  vested 
in  them  by  the  91st  section  of  the  Thames 
Conservancy  Act,  cause  the  same  to  be  re- 
moved. This  power  of  removal  shews 
that  it  was  contemplated  that  the  moor- 
ings might  be  shifted  from  time  to  time. 
Messrs.  Cory  were  to  be  subject  to  any 
bye-laws  which  the  Couservutors  might 
think  proper  to  make  under  section  41: 
of  their  Act.  The  reasonable  construc- 
tion of  these  documents  is  that  th» 
occupation  was  to  remain  vested  in  the 
Conservators,  and  the  balance  of  conve- 
nience certainly  is  that  they  should  be 
rateable,  if  anybody. 

[The  Lobd  Chancellob. — Could  it  be 
contended  that  a  floating  hotel  attached 
to  piles  would  not  be  rateable  P] 

It  was  held  in  The  Queen  v.  Morrisofi 
(1)  that  a  floating  dock  was  not  rateable. 
In  the  case  of  WatJcins  v.  The  Assessment 
Committee  of  the  Gravesetid  and  Milton 
Union  (2)  the  Conservators  granted  to 
Watkins  *^  libei*ty  and  license  to  fasten, 
and  thenceforth  keep  fastened,  his  coal 
hulk   to  the   moorings    placed    by   tho 

(1)  1  £.  &  B.  IdO  i   B.  c.  22  Law  J.  Hep.  AI.C. 
14. 

(2)  87  Law  J.  Rep.  M.C.  78 ;  s.  c.  Law  Cep. 
8  Q  B.  850. 
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Conservators  in  the  river,  antil  either 
party  should  have  given  to  the  other  one 
calendar  month's  notice  in  writing." 
It  was  decided  on  the  form  and  wording 
of  that  docnment  that  Watkins  was  not 
the  occnpier  nor  rateable  in  respect  of 
the  moorings.  It  could  not  make  any 
difference  who  laid  down  the  moorings, 
bnt  both  in  that  case  and  in  this  the 
mooring  were  in  fact  laid  down  by  the 
Conservators  as  agents  for  the  plaintiffs. 
In  this  case  the  license  is  terminable  at  a 
week's  notice  under  section  91  of  the 
Act.  In  Allan  v.  Th^  Overseers  of  Liver' 
pool  (3)  the  Mersey  Docks  and  Harbour 
Board  appropriated  for  the  use  of  steamers 
belonging  to  the  appellants  certain  berths 
with  sheds  attached,  at  a  weekly  rent, 
and  subject,  as  in  the  present  case,  to  a 
week's  notice  to  quit.  It  was  held  that 
the  board  had  not  parted  with  the  exclu- 
sive possession  to  the  appellants,  and 
that  the  board  and  not  the  appellants 
were  rateable.  In  the  case  of  The  Lofidon 
and  North  Western  Railway  Company  v. 
Buchmaster  (4)  the  plaintiffs  granted 
permission  to  the  Clay  Cross  Company  to 
use  and  occupy  certain  stables  at  a 
monthly  rent,  and  subject  to  a  monthly 
notice  to  quit.  Notwithstanding  tl:e 
words,  "  use  and  occupy,"  which  do  not 
occur  in  the  documents  in  this  case,  it 
was  held  that  the  plaintiffs  had  not  parted 
with  the  exclusive  occupation  to  the 
coal  owners,  and  were  therefore  rateable. 

[The  Lord  Chancellor. — But  we  have 
hereto  deal  with  the  Thames  Conservancy, 
a  body  constituted  entirely  by  Act  of 
Parliament.  They  have  no  power  to 
grant  licenses  except  on  the  terms  fixed 
by  the  Act.  If,  therefore,  the  appellants 
are  not  rateable,  can  the  Conservators 
be  rateable  ?] 

It  could  hardly  be  seriously  contended 
that  the  bed  of  a  navigable  river  was 
capable  of  such  exclusive  occupation  as 
to  be  rateable. 

[Lord  Blackburn. — Suppose  the  license 
had  been  to  erect  a  landing  stage  on 
piles.] 


Even  in  that  case  the  licensee  would 
not  be  rateable.    But  this  derrick  and  its 
moorings  were  not  a  permanent  structure. 
The  ThjEimes  Conservancy  are  undoubt- 
edly the  owners  of  numerous  derricks, 
which  are  in  their  own  occupation,  being 
used  one  day  by  one  person  and  another 
day  by  another.     The  question   turned 
mainly  on  the  intention  expressed  by  the 
documents,  and    it  is     submitted   that 
the  Court  of  Appeal   has  not  paid  due 
attention  to  this  point,  but  has  been  led 
to  their  decision  entirely  by  considering 
the  physical  structure  of  the  moorings. 
Here  there  was  no  permanent  occupation 
of  the  moorinffs  intended.     As  a  fact, 
the  derrick   ''Atlas,  No.  I,"   had  been 
moved  from  her  original  position  with> 
out  any  change  being  necessary  in  the 
terms  of  the  resolution.     The  decision  in 
Cory  V.  The  Churchwardens  of  Qreenvoich 
(5)  was  not  affected  by  the  subsequent 
change  in  the  modec^  mooring  the  derrick 
"Atlas,    No.   I."     It  is  submitted  that 
there  being  no  exclusive  and  permanent 
occupation  vested  in  Messrs.  Cory,  they 
cannot    be  held  to   be  rateable   in    re- 
spect of  the  moorings. 

The  following  cases  were  also  cited : 
The  Queen  v.  Leiih  (6),  and  Forrest  v. 
The  Overseers  of  Greenwich  (7). 

Mr.  Joseph  Brotan  and  Mr,  Oswald,  for 
the  respondent,  were  not  called  upon. 

The  Lord  Chancellor. — The  question 
i*aised  by  this  appeal  is,  whether  the  ap- 
pellants are  rateable  to  the  relief  of  the 
poor  of  Gh!«enwich  under  an  assessment 
made  against  them.  The  assessment  runs 
as  follows :  '*  Moorings  to  which  coal 
derrick  and  apparatus,  'Atlas,  No.  1,' 
are  moored  to  b«i  of  river,"  and  "  Moor- 
ings to  which  coal  derrick  and  apparatus, 
*  No.  2,'  are  moored  to  bed  of  river." 

Now,  in  order  to  place  the  facts  of  this 
case  in  a  distinct  form,  I  will  direct  your 
Lordships'  attention  to  the  nature  of  the 
moorings,  as  stated  in  the  case.  "  The 
moorings  actuaUy  laid  down  for  '  Atlas, 
No.  I,'  consist  of  four  anchors  and  two 


(6).  44  Law  J.  Bep.  M.G.  163 ;  s.  c  Law  Bep. 

(8)  43  Law  J.  Bep.  M.C.  69 ;  8.  c  Law  Bep.  9   7  C.F.  499. 
a.B.  180.  (6)  1  £.  &  B.  121 ;  s.  c.  21  Law  J.  Bep.  M.C. 

(4)  44  Law  J.  Bep.  M.C.  180 ;  b.  c.  Law  Bep.   110. 
10  aB.  70.  (7)  8  E.  &  B.  890. 
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siones.  Of  the  anchors  two  are  small  and  of 
little  importance.  And  it  is  not  contended 
onthepartof  the  defendant  that  anj  liabilitj 
to  be  rated  in  respect  of  the  soil  occapied 
hj  them  attaches  to  the  plaintiffs.  But 
the  other  two  anchors  are  made  with  only 
one  flnke  each,  and  are  snch  as  are  never 
used  as  anchors  on  board  ship,  bnt  are 
only  used  as  permanent  moorings.  An- 
chors with  one  flnke  could  not  be  tmsted 
to  take  the  gronnd  when  dropped  in  the 
ordinary  way.  In  laying  down  each  of 
these  anchors,  a  hole  was  dredged  out, 
luge  enough  to  contain  the  whole  of  the 
anchor,  and  to  a  depth  between  7  and  8 
feet  below  the  bod  of  the  river.  The 
anchor  was  then  carefully  laid  on  with 
the  fluke  downwards,  and  the  hole  was 
afterwards  filled  up  to  the  level  of  the 
bed  of  the  river  with  ballast,  which  lies 
all  round  and  over  the  anchor,  through 
which  ballast  the  chain  cable  is  laid  up 
to  the  derrick.  It  is  also  stated  that 
**  Atlas,  No.  1,"  having  been  moved  from 
another  position  on  the  Thames,  the  four 
anchors  and  chain  cables  were  removed 
with  her,  and  laid  down  again  on  moor- 
ing her  in  her  present  position.  It  ap- 
pears, then,  that  there  are  two  anchors 
which  are  part  of  the  equipment  of  the 
derrick.  It  is  not  contended  that  Cory 
is  rateable  in  respect  of  these,  but  that 
the  remaining  two  are  not  part  of  such 
equipment^  but  of  a  kind  only  used  for 
permanent  moorings. 

It  is  further  stated,  at  paragraph  13  of 
the  case,  that  "  the  two  stones  used  are 
each  of  them  about  7  feet  long  by  5  wide 
and  3  thick.  In  order  to  put  each  of 
these  in  their  places,  a  hole  was  dredged 
oat  large  enough  to  contain  the  stone, 
and  about  7  feet  deep.  The  stone  was 
then  let  down  into  the  hole,  and  the  hole 
then  filled  up  to  the  level  of  the  river 
with  ballast.  There  is  about  4  feet  thick- 
ness of  ballast  on  each  stone,  and  about 
70  tons  of  ballast  are  used  in  each  hole ; 
a  chain  cable  is  led  up  through  the  bal- 
last to  the  derrick.  The  moorings  formed 
by  these  two  anchors  and  stones  are  as 
finn  moorings  as  it  is  possible  to  place  in 
the  river.  It  is  quite  impossible  that  the 
derrick  using  them  can  weigh  them  in 
the  ordinary  way  in  which  ships  weigh 
anchor.  If  tbe  derrick  had  to  be  moved,  it 
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could  only  be  by  casting  off  the  cables  and 
leaving  these  anchors  and  stones  behind." 

The  next  question  is,  by  whom  were 
these  moorings  imbedded  in  the  soil  of 
the  river  ?  It  is  stated,  in  paragraph  II 
of  the  case,  that  "  instead  of  themselves 
laying  down  the  moorings  ...  the 
plaintiffs  caused  and  procured  the  neces- 
sary'work  to  be  done  by  the  workmen  of 
the  Conservators,  and  paid  the  said 
Conservators  the  whole  of  the  costs  and 
chaises  of  the  materials  and  labour  ex- 
pended in  and  about  the  same."  The 
case  is  in  fact  the  same  as  if  the  appel- 
lants had  purchased  the  materials  for  the 
construction  of  the  moorings,  and  by 
permission  of  the  Conservators,  had  them- 
selves laid  down  the  moorings  in  the  bed 
of  the  river. 

These  being  the  ^ts  as  to  the  moor- 
ings, I  will,  in  the  first  place,  ask  your 
Lordships  to  observe  how  completely 
they  differ  from  the  other  cases  which 
have  been  pressed  on  us.  In  the  case  of 
Cory  V.  The  Ohurehwardetis  of  Qreenwich 
(5)  a  derrick  was  moored  by  means  of 
two  single-fluked  anchors  on  the  side 
nearest  the  shore,  and  by  two  stones  on 
the  channel  side,  and  by  two  stream 
anchors,  one  at  the  head  and  the  other 
at  the  stem.  All  these  anchors  and 
stones  could  be  hauled  on  board  the 
derrick  by  machinery,  and  were  merely 
dropped  into  the  river,  and  were  in  &€t 
a  part  of  the  ordinaxy  equipment  of  such 
a  vessel.  In  this  case  you  have  mooring:s 
which  are  fixed  and  imbedded  in  the  soil 
of  the  river  Thames,  and  if  you  find  per- 
sons in  beneficial  occupation  of  such 
moorings,  they  are  within  the  statutes 
which  constitute  rateability. 

Now  who  is  in  occupation  of  these 
moorings  ?  Undoubtedly  the  plaintiffs, 
and  not  the  Conservators,  are  in  occupa- 
tion of  them.  In  WaJIkins  v.  The  Assess- 
ment Committee  of  the  Gravesend  a^id 
Milton  Union  (2)  there  was  a  coal  hulk 
which  was  moored  in  the  river  Thames 
for  the  purpose  of  distributing  coal  by 
lighters  ;  the  hulk  was  moored  near 
Gravesend;  there  were  two  screw  piles 
driven  in  by  and  belonging  to  the  Con- 
servators, who  granted  a  license  to  Wat- 
kins  to  use  them.  It  does  not  appear  it 
was  an  exclusive  permission,  and  from 
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the  documents  alone  it  would  appear  that 
the  Conservators  might  have  moored 
their  own  vessels  to  these  piles.  Bat  as- 
suming it  was  an  exclnsive  permission, 
yet  these  moorings  were  the  moorings  of 
the  Conservators,  not  of  Watkins.  And 
the  Coart  held,  and  I  assume  rightly, 
that  it  was  merely  a  permission,  not  an 
occupation.  Whether  or  not,  however, 
that  case  was  correctly  decided,  it  does 
not  bear  on  the  present  case,  where  moor- 
ings were  laid  down  by  and  used  exclu- 
sively by  the  plaintiffs,  and  where  they, 
and  no  others,  are  the  occupiers. 

But  let  us  look  at  the  nature  of  the 
occupation.  It  is  clearly  a  beneficial  oc- 
cupation, and  therefore,  even  if  it  were  a 
wrongful  occupation,  it  would,  I  think, 
be  rateable.  But  this  occupation  arises 
in  this  way :  the  Conservators,  by  their 
act,  have  transferred  to  them  all  the 
rights  of  the  Crown  in  the  soil  of  the  bed 
of  the  river  Thames,  and  are  the  g^r- 
dians  and  protectors  of  the  river  for  the 
purposes  of  navigation.  They  have  ex- 
tensive powers  to  grant  licenses  to  place 
moorings  in  the  bed  of  the  river,  and 
were  applied  to  by  Messrs.  Cory  for  per- 
mission to  lay  down  moorings  for  their 
derrick.  Accordingly,  a  resolution  was 
passed  that  permission  be  given  to  Messrs. 
Cory  to  lay  down  moorings  in  a  position 
therein  specified,  the  work  to  be  done  to 
the  satisfaction  of  the  Conservators,  and 
under  the  inspection  of  the  harbour 
master,  and  to  remain  on  certain  speci- 
fied conditions,  namely,  amongst  others, 
that  the  accommodation  be  assessed,  and 
rent  paid  thereon,  and  with  the  full  un- 
derstanding on  the  part  of  Messrs.  Cory 
that  if  at  any  time  thereafter  it  should 
be  found  by  the  Conservators  inexpe- 
dient to  permit  the  moorings  for  the  der. 
rick  hulks  to  remain  in  that  or  any  other 
part  of  the  river,  the  Conservators  might, 
under  the  powers  vested  in  them  by  the 
01st  section  of  the  Thames  Conservancy 
Act,  cause  the  same  to  be  removed.  Now 
I  cannot  look  upon  this  resolution  other- 
wise than  as  an  exercise  by  the  Conser- 
vators of  the  powers  of  their  Act.  I 
therefore  find  fixed  property  to  the  bene- 
ficial and  permanent  occupation  of  which 
the  appellants,  and  no  one  else,  can  set 
up  any  claim,  and  this  property  arises 


out  of  a  license  duly  granted  in  exercise 
of  parliamentary  powers.  On  the  whole, 
then,  I  am  entirely  satisfied  with  the 
unanimous  judgment  of  the  Court  of 
Appeal,  and  move  that  this  appeal  be 
dismissed  with  costs. 

Lord  HathebLet. — In  this  case  I  agree 
with  the  opinion  of  my  noble  and  learned 
friend  on  the  woolsack. 

There  appear  to  be  two  questions  be- 
fore us.  First,  what  was  the  nature  of 
the  interest  conferred  on  the  appellants 
by  the  Conservators  P  And  secondly, 
what  is  the  nature  of  the  occupation? 
Was  it  permanent  and  profitable  occupa- 
tion, and  was  it  an  occupation  of  luid 
within  the  parish  where  the  rate  was 
made? 

The  case  has  been  likened  in  the  coarse 
of  argument  to  the  occupation  of  a  room 
at  an  hotel  or  in  a  lodging-house,  where 
the  landlord  has  a  right  to  enter  the 
rooms  for  the  purpose  of  exercising  con- 
trol and  supervision,  so  that  the  lodger 
has  not  any  such  exclusive  possession  as 
to  render  him  rateable.  But  the  whole 
argument  turns  upon  this,  that  because 
certain  bye-laws  may  from  time  to  time 
be  made,  whereby  the  occupation  may  be 
determined,  therefore  exclusive  occupa- 
tion cannot  be  said  to  have  ever  been 
given  to  Messrs.  Cory.  But  this  is  owing 
to  a  confusion  of  ideas,  for  the  determi- 
nation of  the  occupation  by  the 'Conser- 
vators on  a  week's  notice  no ,  more  pre- 
vents the  occupation  from  being  exclu- 
sive while  it  lasts  tlian  a  landlord's  right 
of  re-entry  or  breach  of  conditions  in  a 
lease  prevent  the  lessee  from  being  in 
exclusive  occupation  until  such  re-entry. 
In  this  case,  Messrs.  Cory  are  to  lay  down 
moorings  at  their  own  expense  and  to 
the  satisfaction  of  the  Conservators ; 
when  they  have  done  this  the  moorings 
are  to  remain,  unless  a  week's  notice  to 
remove  them  is  given,  or  a  change  is 
made  in  the  bye-laws.  But,  indepen- 
dently of  the  bye- laws,  and  of  section  1)1 
of  the  Thames  Conservancy  Act,  they 
are  in  complete  possession  until  the  con- 
tingencies occur.  It  is  said  that  in  this 
case  the  Conservators  themselves  did  the 
work.  This  is  not  correct.  The  appel- 
lants did  the  work  through  the  agency 
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of  the  Conservators.  The  work  was  all 
done  hj  the  Messrs.  Gory,  and  they  mnst 
be  re^surded  as  the  sole  and  complete 
occapiers  of  the  moorings. 

Next^  are  the  appellants  the  occupiers 
of  land  within  the  parish  of  Qreenwich  p 
These  derricks  differ  from  floating  docks, 
which  are  moved  from  place  to  place, 
and  have  no  locality  within  any  given 
parish.  Where  a  vessel  can  hanl  up  its 
stones  or  anchors  with  its  mooring  chains 
it  is  not  within  the  parish.  Bat  here  the 
moorings  cannot  be  moved,  and  the  der- 
ricks cannot  move  without  slipping  their 
chains.  It  was  clearly  the  intention  that 
the  moorings  laid  down  should  be  fixed 
and  permanent.  None  of  th<)  cases  cited 
have  been  brought  to  bear  with  any  effect 
on  the  circumstances  of  this  case.  The 
oocapation  of  these  moorings  is  perma- 
nent,  exclusive  and  beneficial,  and  I  am 
of  opinion  that  Messrs.  Cory  are  rateable 
in  respect  of  it. 

Lord  O'Haoan. — ^I  have  no  doubt  that 
the  judgment  of  the  Court  of  Appeal  in 
this  case  must  be  upheld.  There  is  no 
difierenoe  in  principle  between  the  Judges 
who  decided  this  case.  The  whole  ques- 
tion is,  whether  there  was  sole  and  bene- 
ficial occupation.  In  my  opinion  the  Con- 
servators had,  under  section  50  of  their 
Act)  perfect  power  to  make  such  an  agree- 
ment as  that  made  by  them  with  Messrs. 
Cory  with  regard  to  laying  down  these 
moonngs.  The  Conservators  were  em- 
powered to  give  licenses  to  persons  to 
oonstrucir  moorings.  What  did  Messrs. 
Cory  do  ?  With  express  knowledge  of 
the  powers  of  the  Conservators,  they  laid 
down  expensive  and  large  works  at  their 
own  cost.  Then  the  question  is,  was  there 
actual  occupation  P  It  is  clear  there  was 
an  interference  with  the  bed  of  the  river 
aaihorised  by  those  who  had  lawful  power 
to  grant  such  authority.  The  point  was  put 
hy  the  Lord  Chancellor  to  Mr.  Thesiger, 
whether  if  piles  had  been  driven  into  the 
soil  of  the  river,  and  a  landing  stage  at- 
tached thereto,  there  would  be  an  occupa- 
tion of  the  soil,  and  Mr.  Theaiger  was 
forced  to  admit  there  would  be.  It  is 
clear  that  if  occupation  is  admitted  in 
the  one  case,  it  must  be  in  the  other. 
But  were  Messrs.  Cory  in  the  occupa- 
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tion  of  the  moorings,  or  had  they  merely 
a  license  to  use  them  ?  They  had  per- 
mission to  make  this  erection  on  certain 
terms  ;  they  undertook  to  pay  rent,  and 
to  perform  certain  conditions,  among 
others  to  do  the  work  to  the  satisfaction 
of  the  Conservators,  and  to  hold  posf^es- 
siou  subject  to  notice.  It  has  been  urged 
that  this  notice  destroys  the  occupation. 
I  think  it  tells  the  other  way.  If  the 
Conservators  wished  at  any  time  to  enter 
upon  the  moorings  without  giving  notice, 
they  could  not  have  done  so  without 
being  liable  to  an  action,  so  that  the 
notice  in  fact  operated  as  a  protection  to 
the  occupiers. 

It  is  clear  that  the  expenditure  in 
constructing  these  works  was  all  by 
the  Messrs.  Cory,  with  the  consent  of  the 
Conservators,  which  brings  this  case  out 
of  all  the  cases  cited  to  us,  which  leaves 
us  free  to  decide  this  case  without  in  any 
way  interfering  with  those  decisions. 

I  have  now  given  the  reasons  for  the 
opinion  I  have  come  to  on  these  two 
points — first,  whether  or  not  there  was 
substantial  and  beneficial  occupation.  It 
is  clear  there  was.  Secondly,  were  Messrs. 
Cory  in  such  occupation  P  It  is  equally 
clear  that  Messrs.  Cory  were  the  occu- 
pants, for  if  they  were  not  in  occupation, 
no  one  was.  On  these  grounds  I  think 
the  judgment  of  the  Court  below  must 
be  upheld. 

LoBD  Blackbitbk. — I  am  of  the  same 
opinion.  -I  will  only  add  that,  in  my 
opinion,  the  decision  in  the  case  of  Cory 
V.  The  Ohurckwardens  of  Qreentoich  (5) 
does  not  conflict  with  this  case.  There 
the  churchwardens  went  before  a  ma- 
gistrate, and  asked  him  to  enforce  the 
rate,  which  he  did.  He  then  stated 
a  case  for  the  opinion  of  the  Court  of 
Common  Pleas,  power  being  given  to 
the  Court  to  draw  inferences  of  fact. 
The  Court  accordingly  drew  the  infe- 
rence that  the  derrick  did  not  occupy 
land,  and  was  no  more  rateable  than  a 
ship  at  anchor.  If  that  inference  was 
rightly  drawn,  of  course  the  derrick  was 
not  rateable,  but  the  question  as  to  the 
correctness  of  the  inference  is  not  mate- 
rial in  the  present  case.  The  parish  au- 
thorities determined   to   raise  the  issue 
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again.  Thej  obtained  a  mandamns  to 
the  magistrate  to  ifisne  a  warrant  of  dis- 
tress. In  consequence,  this  action  was 
brought  first  before  a  jury,  and  finally 
before  your  Lordships,  and  the  facts  have 
now  been  more  accurately  determined. 
On  the  facts  as  now  presented  to  us,  it  is 
perfectly  clear  that  there  is  an  occupa* 
tion.  The  only  other  question  is,  who  is  the 
occupier?  It  is  on  the  facts  before  us 
equally  clear  that  there  is  no  one  entitled 
to  occupy  the  moorings  except  Messrs. 
Cory. 

A!s  I  was  a  member  of  the  Court  whose 
judgment  has  been  appealed  against,  I 
do  not  think  it  is  right  for  me  to  say  more 
than  that  I  have  not  changed  the  opinion 
I  expressed  in  the  Court  below,  that  the 
plaintiff  was  properly  rated. 

Lord  GK)BD0N  concurred. 

Judgment  of  the  Court  of  Appeal 
affirmed;  and  appeal  dismissed 
with  costs. 


Solicitors  —  Shephard,  for  appellants ;    Bristow, 
the  respondent,  in  person. 
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Licensing  Act,  1872  (35  ^  36  Vict.  e. 
94),  s.  12 — Found  Drunk  on-  Licensed 
Premises — Publican  Drunk  after  closing 
Hours — Meaning  of  "  Licensed  Premises.** 

The  words  "  licensed  premises,**  in  35  ^ 
36  Vict.  c.  94.  s.  12,  mean  premises  open 
to  the  public  for  the  sale  of  drink  under  the 
provisions  of  the  Act. 

A  publica/n  therefore  is  not  liable  to  be 
convicted  wider  this  section  for  being  found 
drunk  on  premises,  after  the  house  is  closed 
of  which  he  was  the  tenant,  and  which  are 
licensed  wnder  the  Act^  such  premises  not 
being  at  that  time  "  licensed  premises.** 

Case  stated  under  20  ft  21  Vict.  c.  43 
by  the  stipendary  magistrate  for  the 
borough  of  Salford. 

On  the  9th  day  of  January,  1877,  an 
information  was  laid  by  the  respondent 
against  the  appellant  for  being  *'  found 


drunk  on  certain  licensed  premises  in  his 
own  occupation,"  on  the  27th  day  of 
December,  1876. 

It  was  proved  at  the  hearing  that  the 
appellant,  a  licensed  person,  was  found 
drunk  at  11.30  p.m.,  after  closing  hours, 
on  licensed  premises,  by  a  constable 
called  in  by  the  appellant's  wife.  The 
premises  in  question  were  licensed  pre- 
mises in  the  occupation  of  the  appellant 
as  tenant  and  licensee,  and  no  person, 
save  the  appellant,  his  family,  and  ser- 
vants were  upon  the  premises  at  the  time 
the  appellant  was  found  drunk.  The 
magistrate  being  of  opinion  that  the 
words  "  every  person,"  in  section  12,  in- 
cluded the  appellant,  and  that  the  pre- 
mises were  still  ''  licensed  premises," 
for  all  the  purposes  of  the  Act,  though 
legaUy  closed  and  the  public  excluded, 
convicted  the  appellant,  but  stated  a  case 
for  the  opinion  of  this  Court. 

The  questions  submitted  were : — 
First,  whether  the  words  "every 
person  "  in  35  &  36  Vict.  c.  94.  s.  12  (1), 
include  a  licensed  person  and  include  the 
tenant  and  licensees  of  the  licensed 
premises,  and  whether  the  appellant  was 
guilty  of  an  offence  under  section  12, 
in  being  found  drunk  upon  licensed 
premises  in  his  own  occupation  as  tenant 
and  licensee  of  the  same;  secondly, 
whether  it  was  an  offence,  under  the 
aforesaid  section,  for  the  licensed  tenant 
to  be  found  drunk  on  his  own  licensed 
premises  during  the  time  when  the  same 
were  directed  to  be  closed,  and  were,  in 
fact,  closed,  and  the  public  excluded 
therefrom,  pursuant  to  the  statute  made 
in  that  behalf. 

Ambrose,  for  the  appellant.  —  The 
magistrate  ought  not  to  have  convicted. 
The  words  "  every  person,"  in  section  12, 
do  not  include  a  licensed  person.  When 
licensed  persons  are  intended  to  be  in- 
cluded in  the  provisions  of  the  Licensing 
Act,  1872,  they  are  specially  named — See 
sections  13,  14,  15,  16,  17,  18.      Again, 

(1)  By  the  Licensing  Act,  1872  (35  &  36  Vict 
c.  94),  section  12,  under  the  hetid  of  Oflfencea 
against  Public  Order,  "  a  penalty  is  imposed  on 
every  person  found  drunk  in  any  highway  or 
other  public  place,  whether  a  building  or  not,  or 
on  any  licensed  premises/* 
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pabfic-hoaseSy  when  legally  closed  and  the 
pablic  excluded,  are  not  ^'  licensed  pre- 
mises "  within  the  meaning  of  the  Act,  so 
as  to  render  a  publican  found  drunk 
daring  the  night  liable  to  a  penalty.  He 
cited  Warden  y.  Tye  (2),  and  was  then 
stopped. 

Mclnytre,  for  the  respondent.  —  This 
case  comes  within  the  words  and  spirit 
of  the  Act.  The  words  are  "every 
person,"  not  "  any  person "  not  being 
the  owner  of  the  premises,  which  would 
hare  been  used  had  the  appellant's 
contention  been  correct.  Then  there  is 
nothing  in  the  statute  to  indicate  any 
intention  on  the  part  of  the  l^slature  to 
confine  the  meaning  of  the  words  "  licen- 
sed  premises  "  to  the  hours  during  which 
a  boose  is  open  for  the  sale  of  liquor  to 
the  public.     He  referred  to  21  Jac.  1. 

C.   #.  S.  mJ» 

Mbllor,  J. — I  think  that  the  decision 
arrired  at  by  the  magistrate  in  this  case 
ia  erroneous  and  must  be  reversed.     The 
facte  are,  that  the  appellant  was  convicted 
under  85  &  36  Yict.  c.  94.   s.  12,   for 
being  found  drunk  on  licensed  premises 
in    his    own    occupation,  on    the  27th 
of  December,  1876.    The  appellant  was 
himself  licensed,  and  the  time  he  was 
found  drank  by  the  constable  was  after 
the  house  had  been  closed  for  the  sale  of 
liquor.    I  think  the  magistrate  has  put 
too  large  a  construction  on  the  section  of 
the  Act  under  which  the  information  was 
laid,  the  consequences  of  which  would 
be  manifestly  unreasonable ;  for,  accord- 
ing to  him,  a  publican,  in  addition  to 
other  obligationB,  must  be  considered  as 
a  person  under  the  obligation  of  keeping 
sober  the  whole  of  the  night.     It  would 
he  a  strange  construction  for  us  to  hold 
that  the  words  "  licensed  premises  "  were 
to  apply  to  all  hours  of  the  night  when 
the  public  are  excluded.     Now,  the  ex- 
pression, "found  drunk,"  taken  in  con- 
nection  with   the   words   which    follow, 
appear  to  me  to  mean  places  where  the 
pablic  go,  or  which  are  open,  and  where 
the  public  may  enter  and  consume  drink ; 
and  I  feel  no  doubt  that  at  such  times  a 

(2)  46  Law  J.  Bep.  M.C.  HI ;    s.  c.  Law  Rep. 
2Ci.IKT.74. 
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person  is  liable  to  the  penalties  imposed 
by  this  section,  whether  the  tenant  or  not* 
However  that  may  be,  I  cannot  bring  my- 
self to  think  that  when  a  public-house  has 
been  closed  and  everybody  else  excluded, 
save  the  publican,  his  family  and  servants, 
that  the  publican  can  afterwards  be  con- 
victed of  being  found  drank  on  licensed 
premises.  To  hold  that  he  could  would  be 
to  impose  a  penalty  beyond  what  was  in- 
tended by  the  Legislature,  who  might 
and  would  have  used  the  words,  "  found 
at  any  time,"  if  a  case  like  the  present 
were  meant  to  be  included.  I  think  the 
decision  was  erroneous,  and  that  tho 
house  was  no  longer  a  public-house  after 
it  had  been  closed  under  the  provisions 
of  the  Licensing  Act. 

Lush,  J. — ^The  words  of  the  12th  section 
must  receive  some  modification  in  order 
to  carry  out  the  intention  of  the  Legis- 
lature.     Now  that  section  is  the  first 
of  a  series  under  the  heading  of  ^'Of- 
fences  against  Public  Order."      It  was 
not  intended  simple  drunkenness  should 
any  longer  be  considered  an  offence,  the 
old  Act  of  James  1.  c.  27.  s.  3  being 
repealed.     Drunkenness  now  is  only  an 
ofience  when  public  order  is  violated.   On 
the  other  hand  I  cannot  agree  with  Mr. 
Ambrose  that  the  words,  "  every  person," 
do  not  include  an  innkeeper,  who,  for 
instance,  is  found  drunk  on  a  highway. 
There  is  nothing  to  shew  any  distinction 
as  regards  this  between  innkeepers  and 
any  other  members  of  the  public ;   while 
the  words,  "  whether  a  building  or  not," 
were  inserted  in  order  to  include  sheds 
and  other  places  which  were  open  and 
would  be  otherwise  excluded.  The  section 
then  goes  on  to  use  the  words,  "  licensed 
premises,"  which,  in  my  judgment,  mean 
premises  open  to  the  public,  or  in  other 
words,  "  licensed  premises  used  as  such." 
And  I  cannot  help  thinking  that  just  as 
an  innkeeper  can  be  made  liable,  under 
the  12th  section  of  the  Licensing  Act, 
1872,  for  being  found  drunk  on  a  high- 
way, so  he  may  also  be  made  liable  for 
being  found  drunk  on  licensed  premises 
during  such  hours  as  drink  is  sold  under 
the  provisions  of  the  Act.     In  this  case 
the  premises  were  no  longer  open,  and 
became  after  closing  hours  the  publican's 
own  private  house.     Had  the  appellant 
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lived  next  door  and  been  found  drunk 
during  the  night  there  can  be  no  doubt 
whatever  that  he  would  be  guilty  of  no 
offence ;  why,  therefore,  should  any  dis- 
tinction be  made  between  the  two  cases  ? 
These  premises  were  quite  as  much  the 
appellant's  own  private  house  as  though 
he  had  lived  next  door.  I  cannot,  tiiere* 
fore,  adopt  the  construction  that  the 
section  applies  to  licensed  premises  at 
all  hours.  If  that  were  so,  any  innkeeper 
who  happened  to  be  drunk  in  his  own 
bedroom  during  the  night  would-be  liable 
to  be  convicted.  I,  therefore,  come  to 
the  conclusion  that  inasmuch  as  the 
public  were  excluded  by  law  at  the  time 
when  the  appellant  was  found  drunk, 
that  he  was  not  found  drunk  on  licensed 
premises  but  in  his  own  private  house  to 
which  the  public  had  no  right  of  access. 
Accordingly,  I  think  the  magistrate's  de- 
cision was  wrong  and  ought  to  be  re- 
versed. 

Oonviction  quashed. 


Solicitors— Le  Riehe  &;  Son,  for  appellant ;  Milne, 
Riddell  &  Mellor,  for  respondent. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1877.       1    THE  QUEEN  t;.  THE  INHABITANTS 

May  17.  j        of  central  wingland. 

Highway — Extra-parochial  Place — LiO' 
hility  of  Inhahitants  for  Non-repair  of 
Boad—StatutM  20  Vid.  c.  19 ;  25  ^  26 
Vict.  c.  61.  8,  32;  amd  27  ^  28  Vict.  c. 
101.  *.  3. 

The  provision  in  25  ^  26  Vict.  c.  61 
{the  Highway  Act,  1862),  s.  32,  hy  which 
any  place  declared  to  he  a  parish,  in  pur" 
stLance  of  20  Vict.  c.  19,  for  poor  law  and 
other  purposes,  shall  he  deemed  to  he  a 
parish  separately  maintaining  its  ovm  high' 
ways,  does  not  render  the  inhahitants  of  a 
place,  formerly  extra-parochial,  liahle  in 
respect  of  the  repair  of  a  highxoay. 

This  was  an  indictment  for  non-repair 
of  a  highway,  and  was  tried  at  the 
Lincoln  Assizes,  when  the  following  facts 
appeared : — 


Prior  to  the  passing  of  the  Nene  Oat- 
fall  Act,  1827,  all  the  lands  that  now 
form  Central  Wingland  were  unreclaimed 
salt  marshes,  and  extra-parochial. 

Pursuant  to  the  Nene  Out&ll  Act, 
1827  (7  <fe  8  Geo.  4.  c.  85),  the  lands 
were  embanked  and  reclaimed  from  the 
sea,  and  by  section  176  of  that  Act  they 
were  declared  to  be  extra-parochial.  By 
section  180  of  the  Act  it  was  provided 
that  the  surveyor  appointed  under  the 
Act  should  set  out  so  much  of  the  lands 
as  he  thought  proper  for  pubUc  roads  and 
highways ;  and  such  surveyor  accordingly 
made  his  award,  dated  20th  of  December, 
1836,  setting  out  inter  alia,  the  road  now 
in  question  as  a  public  highway. 

The  Nene  Outfall  Commissioners,  under 
the  said  Act,  became  the  owners  of  the 
whole  of  Central  Wingland,  and  on  the 
20th  of  August,  1840,  they  sold  by  auc- 
tion, under  conditions  of  sale,  a  portion 
of  the  land  adjoining  the  road  in  question. 
Under  one  of  the  conditions  the  purchasers 
were  required  to  enter  into  coyenants  to 
repair  the  road  proportionately  to  their 
frontage. 

Since  the  passing  of  20  Yict.  c.  19, 
Central  Wingland  hsA  been  added  to  the 
Holbeaoh  Union,  by  an  order  of  the  Poor 
Law  Board,  dated  the  2nd  of  May,  1866, 
and  an  oyerseer  and  a  guardian  have 
been  appointed  from  time  to  time.  In 
May,  1875,  a  surveyor  of  highways  was 
appointed  for  Central  Wingland  byjas- 
tices,  though  the  defendants  contended 
that  such  appointment  was  invalid. 

Central  Wingland  is  not  a  highway 
district,  and  no  highway  board  has  been 
appointed  for  any  distnct  in  which  Cen- 
tral  Wingland  is  included.  The  road  in 
question  is,  and  has  for  some  time  been, 
out  of  repair.  In  January,  1876,  a  sum- 
mons was  taken  out  by  the  surveyor,  in 
respect  of  the  non-repair  of  the  road,  and 
the  justices,  at  the  hearing,  directed  an 
indictment.  , 

At  the  trial  a  verdict  was  entered  for 
the  Crown,  leave  being  reserved  to  move 
to  enter  it  for  the  defendants  on  the  fol- 
lowing grounds : — 1st,  that,  on  the  facts 
above  stated,  the  defendants  were  entitled 
to  a  verdict ;  2nd,  that  the  justices  had 
no  power  to  appoint  a  surveyor,  or  to 
constitute  the  parish  a  highway  parish, 
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the  same  not  being  a  highway  distxict ; 
3rd,  Uiat  the  Nene  OutfaU  Act  provides 
that  Central  Wingland  shall  at  all  times 
be  extra-paroehiaX  and  the  said  Act  is 
not  repealed  by  the  subsequent  General 
Acte ;  4thy  that  the  provisions  of  5  &  6 
Will.  4  c.  50.  8.  23,  have  not  been  com- 
plied with.  A  rale  nisi  was  subsequently 
obtained  to  enter  the  verdict  for  the 
defendants,  against  which 

Mereweiher  and  Vugdale  shewed  cause. 
—It  is  not  disputed  that  the  effect  of 
20  Vict  c.  19,  was  to  make  extra-paro« 
chial  places  parishes  only  for  the  relief 
of  the  poor;  but  25  &  26  Vict.  c.  61.  s. 
31,  expressly  enacts  that  where,  in  pur* 
snanoeof  20  Vict.  c.  19,  "any  place  is 
declared  to  be  a  parish,  such  place  shall, 
for  the  purposes  of  this  Act,  be  deemed 
to  be  a  parish  separately  maintaining  its 
ovn  highways."  The  real  question  here 
tarns  on  the  meaning  of  the  words, 
**  purposes  of  this  Act,"  and  these  include 
the  repairs  of  highways,  inasmuch  as  25 
&  26  Vict.  o.  61,  is  to  be  construed  as 
one  with  5  AS  Will.  4.  c.  50,  which  deals 
with  the  repair  of  highways — See  25  & 
26  Vict.  c.  61.  s.  42. 

Orahanij  in  support  of  the  rule. — The 
words  in  25  &  26  Vict.  c.  61.  s.  52,  are 
"purposes  of  this  Act,"  not  "purposes 
of  these  Acts,"  which  latter  would  have 
been  used  had  the  Legislature  intended 
to  make  the  inhabitants  liable  to  an  in- 
dictment  for  non-repair  of  this  road. 
The  provisions  of  the  32nd  section  are 
only  applicable  to  places  where  there  is  a 
highway  district.  See  definition  of  "  high- 
way parish  "  in  27  &  28  Vict.  c.  101  (the 
Highway  Act,  1864),  s.  3.  "A  parish 
separately  maintaining  its  own  highways  " 
is  declared  by  27  A  28  Vict.  c.  101.  s.  5, 
to  he  a  parish  "  in  which  there  are  no 
highways  repairable  at  the  expense  of  the 
place,  or  in  which  the  highways  are  re- 
paired at  the  expense  of  any  person  other- 
wise howsoever  than  out  of  a  highway 
rate  or  other  general  rate."  He  cited 
The  Queen  v.  Inhahiiants  of  Midmlle  (1). 

Mellob,  J.— I  think  that  this  rule 
should  be  made  absolute.  The  case  is 
one  of  some  nicety,  arising  from  the  ne- 

(1)  4  Q.B.  Rep.  240 ;  s.  c.  2  G.  &  D.  522. 
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cessity  of  referring  to  several  Acts  of 
Parliament.      The  question  is,  whether 
the  object  of  the  sections,  to  which  our 
attention  has  been  called,  was  to  impose 
a  liability  on  this  parish,  or  to  provide  a 
new  machinery  for  the  repair  of  highways 
which  should  be  productive  of  economy. 
Mr.  Merewether  has  argued  that  the  de- 
fendants   are  liable    to    an   indictment 
for  non-repair  of  this  highway,  but  I 
think  that  his  argument  has  failed.    A 
quantity  of   land,    it    appears,  became 
vested   in   Commissioners,  and  was  de- 
clared to  be  extra-parochiid,  so  that  there 
was  no  obligation  on  the  inhabitants  to 
repair  the  highways.     Accordingly,  when 
the  land  was  sold  by  the  Commissioners, 
the  purchasers  were  compelled  to  enter 
into  covenants  to  repair  the  highways  in 
proportion  to  their  frontage.   But  though 
these  lands  were  originally  extra-paro- 
chial, they  were  afterwards  constituted  a 
parish  for  certain  purposes  therein  enu- 
merated under  the  provisions  of  20  Vict, 
c.   19,  but  not  for   highway  purposes. 
Consequently,  though  these  lands  became 
for  some  purposes  a  parish,  the  inhabit- 
ants were  under  no  obligation  to  repair 
any  highways.  But  then  it  is  said  that  by  a 
subsequent  statute,  namely,  25  &  26  Vict, 
c.  61.  8.  32,  this  district  became  a  parish 
liable  to  repair  its  highways,  and  this 
depends  on  the  meaning  to  be  attached  to 
the  words,  "  for  the  purposes  of  this  Act." 
The  statute  was  intended  to  introduce  a 
new  system  for  the  carrying  out  the  re- 
pairs of   highways,  by    uniting  several 
parishes  and  places  into  a  district.     The 
purposes  of  the  Act,  therefore,  are  the 
matters  incident  to  the  formation  of  such 
district..    I  can  see  nothing  in  the  Act  to 
shew  that  any  alteration  was  intended,  so 
far  as  the  liability  to  repair  highways  is 
concerned ;   its  object,  in  my  judgment, 
was  to  furnish  an  improved  machinery, 
and  to  make  provision  for  cases  in  which 
there  might  be  some  obstacle  in  canying 
the  provisions  of  the  Act  into  efiect,  by 
reason  of  places  being  extra-parochial. 
It  being  an  important  part  of  the  scheme 
that  new  arrangements  should  be  made, 
and  extensive  districts  formed  throughont 
the  country  for  highway  purposes,  it  was 
enacted  that  the  fact  of  places  being  extra- 
parochial,  and  therefore  not  liable  as  pa« 


384 


CASES  CONNECTED  WITtf 


The  Queen  v.  Inhabitants  of  Central  Winffland, 

rislies  for  tlie  repair  of  the  highways,  should 
not  prevent  their  being  pat  into  highway 
districts.  It  seems  to  me  that  the  words 
nsed  are  satisfied  by  this  constmction,  and 
that  it  lies  on  Mr.  Merewether  to  shew  that 
it  was  intended  to  constitute  this  a  district 
for  all  purposes,  including  general  high- 
way purposes.  It  appears  to  me  that  we 
should  be  going  beyond  what  was  in- 
tended by  the  Legislature  were  we  to 
give  effect  to  the  contention  put  forward 
on  behalf  of  the  Grown.  I  am,  therefore, 
of  opinion  that  there  is  no  authority  for 
proceeding  against  the  inhabitants  of 
this  district  in  the  same  way  as  if  a  lia- 
bility had  attached  to  them  at  common 
law,  and  that  our  judgment  must  be  for 
the  defendants. 

Field,  J. — I  am  very  clearly  of  the 
same  opinion.  The  indictment  charges 
that  the  highway  out  of  repair  is  in  the 
parish  of  Centiul  Wingland,  and  con- 
cludes in  the  ordinary  way  with  an  alle- 
gation that  the  inhabitants  ought  to  re- 
pair the  same.  It  is  not  objected  that 
the  proceedings  are  good  if  Central  Wing- 
laud  is  a  parish,  because  there  is  a  duty 
imposed  by  the  common  law  on  the  in- 
habitants of  a  parish  to  repair  the  high- 
ways within  it.  But  it  must  first  be  proved 
that  Central  Wingland  is  a  parish,  which 
it  clearly  was  not  prior  to  the  passing  of 

19  &  20  Vict.  c.  19.  At  that  time,  so  far 
from  being  a  parish  whoso  highways  the 
inhabitants  were  bound  to  repair,  it  was 
an  extra-p0.rochial  place  without  any  such 
liability.  There  were  then  a  great  many 
other  places  in  a  similar  position.  To 
remedy  this,  as  the  preamble  shews,  the 

20  Vict.  c.  19,  was  passed,. to  make  poor 
law  relief  and  other  analogous  liabilities 
applicable  to  extra-parochial  places.  The 
Legislature  afterwards  determined  to  in- 
troduce a  new  machinery  for  the  repair 
of  highways,  but  in  no  way  to  alter  the 
liabihties  that  existed  before,  namely,  by 
grouping  together  under  one  management 
many  miles  of  country  where  the  chain 
of  communication  would,  in  cases  like  the 
present,  be  broken  by  extra-parochial 
places.  With  such  places  the  Legislature 
determined  to  deal,  and  accordingly  the 
25  &  26  Vict.  c.  61.  s.  82,  was  passed. 
[His  Lordship  read  this  section.]  The 
words,  it  will  be  observed,  are,    ''shall 
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for  the  purposes  of  this  Act,  be  deemed  to 
be  a  parisn  separately  maintaining  its 
own  highways,"  and  I  was  much  struck 
with  the  latter  words,  which  seem  to  have 
no  meaning  as  applied  to  a  parish  in  the 
ordinary  sense.  Mr.  Graham,  however, 
has  drawn  our  attention  to  section  5  of  a 
later  Act,  27  &  28  Vict.  o.  101,  which  re- 
moved the  doubt  I  previously  entertained 
as  to  the  meaning  of  the  words  "  sepa- 
rately maintaining."  [His  Lordship  read 
the  section.]  Now,  comparing  the  lan- 
guage used  in  27  4?  28  Vict.  c.  101.  s.  5, 
with  that  used  in  section  32  of  the  prin- 
cipal Act,  it  seems  to  me  very  clear  that 
when  section  82  speaks  of  '*  purposes  of 
this  Act,"  it  does  not  mean  the  purposes 
of  the  Highway  Act  generally,  but  is  con- 
fined to  &e  purpose  of  25  &  26  Vict.  c. 
61  only.  Mr.  Merewether  contended 
that  the  purpose  of  the  Act  was  to  secure 
the  better  repair  of  highways ;  that,  no 
doubt,  is  so  in  a  sense,  but  that  is  the 
ultimate  purpose,  not  the  particular  and 
immediate  purpose,  which  wa9  to  furnish 
a  new  machinery  by  which  the  improve- 
ment  could  be  effected.  The  intention,  I 
think,  was  to  make  these  places  highway 
parishes,  and  the  effect  is  to  bring  them 
within  the  general  scheme  of  legislation 
with  regard  to  highway  districts.  The^ 
may  be  put  into  such  a  district,  and  then 
will  have  a  waywarden,  and  be  repre- 
sented upon  the  board,  and  so  have  a  re- 
medy against  any  persons  who  are  liable 
to  keep  in  repair  the  highways.  The  ob- 
ject was  to  bring  those  places,  as  it  were, 
into  one  harmonious  whole,  and  to  pre- 
vent a  shifting  liability.  For  these  rea- 
sons I  think  uiis  rule  must  be  made  ab- 
solute, and  judgment  entered  for  the 
defendants. 

Judgment  for  the  defendants. 


Solicitors— Baxters  &  Co.,  for  the  profieeution ; 
Chae.  Mossop,  agent  for  Mossop  &  Co.,  Looff 
Sutton,  for  defendants. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 


1877. 
June  13. 


THE  GUARDIANS  OF  THE  POOR  OF 
THE  NEWARK  UNION  (appeU 
lanU)  V.  THE  GUARDIANS  OF 
THE  GLANFORD  BRIGG  UNION 

(jespcndenW), 

Order  of  Removal — IrremoveahiUty — 
Break  of  Residence— 9  ^  10  Vict  c.  66.  a.  1. 

A  man^  who  had  resided  for  fifteen  years 
in  B.  Union,  being  compelled  to  quit  the 
house  in  which  he  had  been  limng,  took 
another  about  half  a  mile  distatU,  and 
mooed  with  his  family  and  furniture  into 
it;  <U  the  time  he  did  sOy  he  was  not  aware 
that  his  new  house  was  situate  in  0.  Union. 
He  discovered  this  fact  the  next  morning^ 
having  slept  only  one  night  in  the  houses 
and  at  once  moved  back  to  a  house  in  the 
B.  Union: — Held,  on  appeal  against  an 
order  of  removal  from  the  B.  Union  to  the 
place  of  his  seUlementy  that  he  had  ceased 
to  reside  in  the  B.  Union,  and  was  therC' 
fore  removedble. 

1.  This  is  a  specul  case  stated  bj  con- 
seni  of  partieB,  and  by  order  of  the  Hon. 
Mr.  Jastice  Manisty,  one  of  the  Judges  of 
Her  Majesty's  High  Court  of  Justice,  in 
an  appeal  against  an  order  dated  the 
1st  day  of  Auenst,  1876,  and  made  by 
two  of  Her  Majesty's  justices  of  the 
peace  for  the  parts  of  Lindsey  and 
oonnty  of  Lincoln,  for  the  removal  of  a 
paoper  named  Joseph  Crosby,  together 
with  his  wife  and  child,  from  the  union  of 
the  respondents  to  that  of  the  appellants. 

2.  Due  notice  of  appeal  to  the  Court  of 
Quarter  Sessions  was  given. 

3.  The  pauper  resided  in  the  parish  of 
Scawby  in  the  respondents'  union  for 
fifteen  years  continuously,  when  he  be- 
oame  unable  to  work,  and  became  charge- 
able to  the  respondents'  union. 

4  He  still  continued  to  reside  in 
Scawby,  and  to  receive  relief  from  the 
respondents  continuously  for  two  years 
and  a  half. 

5.  During  such  period  the  pauper 
resided  in  diffiarent  houses,  and  on  the 
3rd  of  August^  1875,  he  took  a  house  of 
one  William  Wilson,  at  two  shillings  per 
week,  for  which  he  paid  the  rent  until 
his  tenan^  was  determined,  on  the  13th 
of  May,  lb76,  by  a  week's  notice  to  quit. 


6.  In  the  month  of  March,  1876, 
William  Wilsonr's  house  was  sold,  and 
the  pauper  having  received  notice  to 
quit  arranged  (throagh  his  wife)  to  take 
a  house  situate  in  the  parish  of  Bigby  in 
the  Caistor  Union,  belonging  to  one 
George  Dent,  from  the  14th  of  May, 
1876,  as  weekly  tenant.  The  pauper 
sold  a  portion  of  his  furniture,  and  on 
the  15th  day  of  May,  1876,  removed  into 
Dent's  house  with  all  his  family,  and  all 
his  unsold  goods,  chattels,  furniture  and 
effects,  and  resided  and  slept  in  such  house 
one  night,  namely,  the  night  of  the  said 
15th  of  May,  1876.  Dent's  house  is  dis- 
taut  about  half  a  mile  from  Wilson's, 
and  when  the  pauper  hired  the  former 
house  he  was  not  aware  that  in  going  to 
live  there  he  was  removing  into  another 
union. 

7.  On  the  16th  of  May,  1876,  being  the 
weekly  pay  day,  the  pauper  went  as 
usual  to  the  relieving  officer  of  the  re* 
spondents'  union  for  relief,  but  was  in- 
formed that  as  he  had  moved  into 
another  union,  his  residence  in  the  re* 
spondents'  union  had  been  broken,  and 
relief  could  not  be  given  him  for  such 
^union.  The  pauper  thereupon  went  and 
hired  a  house  in  the  township  of  Olanford 
Brigg,  also  in  the  respondents'  union, 
and  moved  into  such  house  on  the  said 
16th  of  May,  1876.  The  pauper  subse- 
quently made  a  fr'esh  application  to  the 
relieving  officer  of  the  respondents' 
union  for  relief,  and  on  the  23rd  of  May, 
1876,  was  again  relieved  by  the  re- 
spondents. 

The  question  for  the  Court  is  whether 
the  removal  by  the  pauper  from  the 
respondents',  into  the  said  Caistor  Union, 
under  the  circumstances  above  set  out, 
constitutes  such  a  break  in  the  residence 
as  to  destroy  the  pauper's  status  of  irre- 
moveability  in  the  respondents'  union. 

If  the  Court  should  be  of  opinion  that 
such  break  of  residence  has  destroyed  the 
pauper's  status  of  irremovability,  then 
the  order  of  the  justices  is  to  stuid,  and 
judgment  affirming  the  same  to  be 
entered  at  the  sessions  accordingly;  if 
the  Court  should  be  of  opinion  that  such 
break  of  residence  has  not  destroyed  the 
status  of  irremovability,  then  judgment 
quashing  the  said  order  to  be  entereid. 
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CASES  COKNBOTED  WTTH 


[N.S. 


Newark  Union  y.  GUmfird  Brigg  Unkm^  Q,B» 

Oave  (HorcLce  Smith  with  him),  for  the 
appellants. — There  was  no  intention  on 
the  part  of  the  paaper  to  remove  out  of 
the  nnion,  and  the  mere  fact  of  his 
having  gone  oat  of  the  union  for  one 
night  will  not  constitute  a  break  of 
residence. 

[Mellor,  J. — Does  it  not  depend  on 
his  intention  at  the  time,  which  was  in 
fact  to  go  out  ?] 

He  meant  to  go  to  the  house,  but  that 
was  all ;  as  soon  as  he  knew  it  was  not  in 
the  union  he  returned. 

[Lush,  J. — The  question  is  was  this 
his  place  of  residence  ?  The  statute  means 
continuous  residence.  Did  he  cease  to 
reside  in  the  appellants*  union  P] 

The  cases  shew  that  a  break  of  resi- 
dence means  something  more  than  merely 
sleeping  outside  the  district.  In  The 
Queen  v.  St  Leonard* s,  Shoreditch  (1) 
the  paaper  slept  for  twenty-one  succes- 
sive nights  out  of  the  parish,  and  yet  was 
held  to  be  irremovable.  In  The  Queen  v. 
TJie  Oua/rdians  of  the  Whitby  Union  (2) 
bodily  removal  in  the  absence  of  inten- 
tion was  held  not  to  constitute  a  break. 
In  TJie  Queen  v.  St,  Ives  (3)  the  decision 
is  in  the  same  direction.  So  that  unless 
intention  to  remove  is  established,  no 
small  break  of  residence  in  fact  will 
suffice  to  destroy  the  status  of  irremov- 
ability acquired. 

Appleton^  for  the  respondents,  was  not 
called  upon  to  argue. 

Mellob,  J. — I  think  that  under  these 
circumstances  the  order  of  removal  was 
right.  There  must  be,  to  constitute  a 
break  of  residence,  an  actual  and  inten- 
tional desertion  of  one  house  and  an 
actual  and  intentional  occupation  of 
another,  and  here  there  was  doubtless  an 
intention  on  the  part  of  the  pauper  to  go 
to  the  new  house  which  he  bful  taken, 
and  to  which  he  had  removed  his  furni- 
ture. The  question  whether  his  residence 
in  the  respondents'  union  was  broken  or 
not  is  answered  by  the  fact  that  he  goes 

(1)  35  Lav  J.  Rep.  M.C.  48  ;  s.  c  Law  Rep.  1 

aB.  31. 

(2)  39  Law  J.  Rep.  M.G.  97 ;  s.  c.  Law  Rep.  5 
Q.B.  325. 

(3)  41  Law  J.  Rep.  M.C.  94  ;  b.  c.  Law  Rep.  7 
Q.B.  467. 


from  it  intentionally  to  a  house  in  another 
union.  Then  that  he  comes  back  again 
afterwards  does  not  enable  him  to  say 
that  there  was  no  break  at  the  time.  I 
think  therefore  that  judgment  must  be 
for  the  respondents. 

Lush,  J. — I  also  am  of  opinion  that 
the  pauper  did  cease  to  reside  in  the 
respondents'  union ;  therefore  he  did  not 
fulfil  the  requirements  of  the  Act,  which 
says,  ^'  No  person  shall  be  removed,  nor 
shall  any  warrant  be  granted  for  the 
removal  of  any  person  from  any  parish 
in  which  such  person  shall  have  resided 
for  three  years  next  before  the  applica- 
tion for  the  warrant." 

Judgment  for  the  respondenUs. 


Solicitors — Swann  &  Co.,  agents  for  Newton, 
Newark,  for  appellants ;  Coll jer-Bzistow, Withers 
&  RusBell,  agents  for  Hett,  Yreer  &  Hett,  Brigg, 
for  respondents. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1877.       1  THE  QUEEN  V.  6RADLAUGH  AND 

June  28.  j  bebant. 

Indictment — Fuhlicatlon  of  Obscene  Booh 
—  Words  not  set  out  in  Indictment — Motion 
to  quash  Indictment — Arrest  of  Judgment. 

The  defendants  were  found  guiUy  upon  an 
indictment  for  publishing  a  certain  indecent 
book  called  the  '*  Fruits  of  Philosophy." 
The  book  itself  was  not  set  out  in  the  tn- 
dictment: — Held,  that  such  omission  was 
no  growidfora  motion  to  quash  the  indict- 
ment  or  to  arrest  the  judgment. 

The  defendants  were  tried  and  found 
guilty  upon  an  indictment  removed  by 
certiorari  into  the  Queen's  Bench  Divi- 
sion, charging  that  they,  unlawfully  and 
wickedly  devising,  contriving  and  intend- 
ing as  much  as  in  them  la}*^,  to  vitiate 
and  corrupt  the  morals  as  well  of  youth 
a9  of  divers  other  subjects  of  Our  Lady 
the  Queen,  and  to  incite  and  encourage 
the  said  subjects  to  indecent,  obscene, 
&c.,  practices,  and  bring  them  to  a  state 
of  wickedness,  lewdness  and  debanoheryy 
unlawfully,  maliciously,  Ac.,  did  sell  and 
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utter  a  certain  indecent,  Ac.,  libel,  to  wit, 
ft  certain  indecent,  ^.,  book,  called 
"  Fruitfl  of  Philosophy,"  Ac. 

The  trial  took  place  before  Cockbnrn, 
L.C. J.,  on  the  18th  of  Jane,  187  7,  where 
evidence  was  given  of  the  publication  bj 
the  defendants  of  the  book,  the  subject 
of  the  indictment. 

The  jnrj,  in  answer  to  questions  left  to 
them  by  the  learned  Judge,  found  that 
the  book  was  calculated  to  deprave  the 
pubhc  morals,  but  they  entirely  exone- 
rftted  the  defendants  from  any  corrupt 
motives  in  publishing  it.  Thereupon,  a 
verdict  of  gmlt^  was  ordered  to  be  entered, 
leave  being  given  to  the  defendants  to 
move  to  quash  the  indictment  on  the 
ground  of  its  insufficiency. 

The  defendants  now  moved  in  person, 
according  to  leave  reserved,  and  also  to 
arrest  the  judgment. — Where  words  are 
the  gist  of  the  offence  they  must  be  ex- 
pressly specified  in  the  indictment — 
ArMold's  Criminal  Pleading,  p.  58,  18th 
Edition.  In  Dr.  Henry  SacheverelVe  Oaae 
(1)  this  very  point  came  before  the  House 
of  Lords,  and  the  Judges  gave  an  express 
and  unanimous  opinion  that  all  words 
and  writings  which  are  supposed  to  be 
criminal  onght  to  be  expressly  mentioned 
in  the  information  or  indictment.  It  is  ad- 
mitted that  in  Ohristopher  Layer's  Case  (2) 
Lord  Chief  Justice  Pratt,  as  well  as  other 
Judges,  impugned  the  accuracy  of  the  law 
as  bud  down  by  the  Judges  in  Sacheve' 
reWs  Case  (1),  but  some  hundred  years 
afterwards  it  was  again  held  that  the 
words  must  be  set  out — The  Qiteen  y. 
Ooldttein  (3).  See  also  Zenohio  v.  Ax- 
idl  (4).  The  reason  that  the  charge 
should  be  specifically  set  forth  in  the  in- 
dictment is  in  order  that  notice  may  thus 
be  given  to  the  accused  person  of  what 
he  is  called  upon  to  answer — Brown  and 
Eadley*s  Commeniaaries,  vol.  iv.  p.  408. 
They  also  cited  The  Quem  v.  Curll  (5). 

The  8oUeitar.General  (Sir  H.  Oiffard) 
and  Mead  (Douglas  Straight  with  them) 
hhewed  cause. — Layer's  Case  (2)  followed 
the  decision  in  Dr.  SacJieverdVs  Case  (1) 

(1)  15  How.  SUto  Trials  at  p.  466. 

(2)  16  How.  State  Trials,  at  p.  317. 

(3)  8  B.  &  B.  at  p.  210. 

(4)  6  Term  Bep.  162. 

(6)  17  How.  State  Triab,  164« 
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of  the  Hou.se  of  Lords,  who  differed  firom 
the  opinion  expressed  by  the  Judges.  If 
the  defendants'  contention  were  correct 
it  would  be  incumbent  on  the  prosecution, 
in  cases  where  the  libel  consists  in  the 
form  of  a  picture,  to  copy  the  picture  in 
the  indictment.  In  The  Commonwealth  v. 
Sharpless  (6)  it  was  objected  that  this 
very  thing  ought  to  have  been  done ;  but 
Tilghman,  G.J.,  said,  '*  Must  the  indict- 
ment describe  minutely  the  attitude  and 
posture  of  the  figures  ?  I  am  for  paying 
some  respect  to  the  chastity  of  our 
records.  There  are  circumstances  which 
may  well  be  omitted.*'  See  also  to  the 
like  effect  The  Commonwealth  v.  Holmes  (  7  ) . 
In  Dugdale  v.  The  Queen  (8)  the  defen- 
dant was  indicted  for  procuring  obscene 
prints  for  the  purpose  of  publication, 
and  the  libels  were  not  set  out;  but 
though  various  objections  were  raised  to 
the  form  of  the  indictment  no  such  point 
as  this  was  ever  raised  during  the  argu- 
ment. Secondly,  the  objection,  even  if  a 
valid  one,  cannot  be  raised  now.  The 
defendants  ought  to  have  demurred. 
Issue  having  been  joined,  and  the  defen- 
dants having  pleaded,  this  Court  will  not 
now  quash  an  indictment  for  an  objection 
which  ought  to  have  been  taken  by  de- 
murrer. They  also  cited  14  &  15  Vict., 
c.  100.  s.  25,  and  The  Queen  v.  Gold- 
smith (9). 

The  defendant  Bradlaugh  replied. 

CoCKBUBN,  L.G.J. — The  contention  here 
is  that  the  indictment  cannot  be  sus- 
tained, and  that  we  ought  now  to  arrest 
the  judgment  on  account  of  the  insuffi- 
ciency of  the  indictment.  This  contention 
is  put  forward  on  the  ground  that  where  a 
libel  consists,  as  here,  of  words,  the  words 
must  be  set  out  in  order  that  the  defen- 
dant may  know  the  charge  which  he  is 
called  upon  to  answer,  and  may  have  the 
opportunity  afforded  him,  should  he  so 
desire,  of  taking  the  opinion  of  the  Court, 
by  way  of  demurrer,  on  the  sufficiency  of 
the  indictment.  It  is  said,  on  the  other 
hand,  that  it  would  be  highly  inconvenient 

(6)  2  Serg.  &  Bawl.  91. 

(7)  17  Mass.  Bep.  335. 

(8)  1  Dean.  64  ;  s.  c.  22  Law  J.  Rep.  M.C.  60. 
(qS  42  Law  J.  Rep.  M.C.  94 ;  s.  c.  Law  Rep.  2 

CCiL  74. 
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[N.S. 


The  Quern  t.  Bradlaugh,  Q^, 

that  obscene  matters  should  be  set  out 
on  the  record ;  and  that  if  this  was  once 
recognised  as  the  rule  in  the  case  of  in- 
decent words,  the  same  rule  must  also  be 
applied  to  indecent  prints,  and  that  it 
would  be  open  to  the  grayest  objection 
to  be  compelled  to  exhibit  indecent  prints 
as  part  of  the  record  of  the  Court. 
Two  decisions  of  the  American  Courts 
have  been  cited  before  us  during  the 
argument  by  the  learned  Solicitor- Gene- 
ra] ;  and  although  it  is  quite  true  that 
they  are  not  binding  on  us,  they  are  yet 
entitled  to  the  highest  respect,  and  afford 
considerable  assistance  in  coming  to  a 
proper  solution  of  this  question.  But, 
apart  altogether  from  those  decisions, 
the  question  of  convenience  presses  upon 
us  strongly.  I  quite  agree  that  where 
particular  passages  are  made  the  subject- 
matter  of  an  indictment,  it  is  highly 
expedient  that  those  against  whom  such 
indictment  is  brought  should  know  the 
portion  of  the  work  on  which  the  prose- 
cution rely  for  the  purpose  of  framing 
their  defence.  On  the  other  hand,  in 
cases  where  no  particular  portions  of  a 
work,  but  the  work  itself  in  its  entirety,  is 
made  the  subject-matterof  an  indictment, 
it  would  be,  to  say  the  least  of  it,  highly 
inconvenient  to  have  to  set  out  the  whole 
work.  We  heard  not  long  ago  that  a 
prosecution  was  intended  to  be  instituted 
for  a  publication  known  as  the  **  Memoirs 
of  the  Comte  de  Grammont,"  on  the  ground 
of  its  being  an  indecent  and  obscene  pub- 
lication. On  the  character  of  this  work 
which  has  existed  and  been  very  widely 
circulated  for  so  many  years,  I  express 
no  opinion  ;  I  merely  mention  the  fact  to 
shew  the  monstrous  inconvenience  which 
would  ensue  from  having  to  set  out  the 
whole  of  a  book.  So  with  regard  to  any 
other  publication  of  an  indelicate  charac- 
ter, and  which  may  be  made  the  subject- 
matter  of  an  indictment,  it  would  be 
highly  inconvenient  to  expect,  in  cases 
where  such  publication  is  considered 
objectionable  in  totOj  that  the  whole  work 
should  be  set  out  at  length.  I  don't 
think  I  could,  apon  this  objection,  quash 
the  indictment,  and  it  appears  to  me  that 
I  went  too  far  in  granting  the  defendants 


leave  to  move,  upon  the  point.  I  also 
think  that  this  objection  might  have  been 
taken  by  demurrer,  or  if  a  valid  one,  by 
a  writ  of  error.  Therefore,  not  without 
some  sense  of  the  difficulty  pointed  out 
by  the  defendants,!  cannot  help  thinking 
that,  upon  the  balance  of  convenience, 
we  shall  do  more  wisely  in  saying  that 
the  motion  to  arrest  the  judgment  ought 
not  to  be  made  absolute,  but  that  if  there 
be  a  valid  objection  it  should  be  taken 
advantage  of  by  writ  of  error. 

Bnt  further,  although  the  subject- 
matter  of  this  indictment  falls  within  the 
law  of  libel,  in  some  respects  it  is  different 
from  an  ordinary  libel,  and  I  doubt, 
therefore,  whether  the  authorities  that 
have  been  cited  for  the  purpose  of  shew- 
ing that  in  an  indictment  for  libel  the 
words  must  be  set  out  apply.  No  doubt 
the  oonseqnences  which  result  may  entail 
hardship  on  a  defendant,  and  put  him  to 
considerable  inconvenience  and  expense ; 
but  I  think  on  the  whole,  the  best  course 
will  be  to  shelter  ourselves  under  the 
decisions  of  the  American  Courts,  and 
leave  the  defendants,  if  so  advised,  to  go 
to  a  Court  of  Error  for  the  determination 
of  this  question. 

Mellob,  J. — I  am  of  the  same  opinion, 
and  on  the  same  g^unds.  I  cannot  help 
thinking,  notwithstanding  what  has  been 
said,  that  there  is  nothing  which  prevents 
an  objection  of  this  kind  from  being  taken 
by  demurrer.  Bat  the  objection  not 
having  been  taken  by  demurrer,  ought 
we  now  to  arrest  judgment?  I  am  of 
opinion,  apart  from  the  authorities  cited, 
that  we  ought  not.  The  objection,  how- 
ever, if  a  valid  one,  may  still  be  taken  in 
error.  I,  therefore,  entirely  agree  with 
the  conclusion  at  which  the  Lord  Chief 
Justice  has  arrived  (10). 

Motion  refused. 


Solicitor — T.  J.  Nelson,  for  the  CrowD. 
Defendants  in  person. 


(10)  That  portion  of  the  argument  as  well  as  of 
the  judgment  of  the  Court,  which  dealt  with  an 
application  for  a  new  trial,  has  been  intentionallj 
omitted  from  this  report. 


END    OF    THE    MAGISTRATES*    CASES. 
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TO  THE  REPORTS  OF  CASES 

oommcnD  wmi 

THE    DUTIES    AND    OFFICE    OF    MAGISTRATES. 

MICHAELMAS  1876  to  MICHAELMAS  1877. 


AocissoBT — iitdieimeiU  against  principals  and  ac' 
cuioriu/or  murder:  prtncipcUs  Jtmnd  guilty 
of  mamdauakter  ofdg :  oonuiction  of  aocesaories] 
—Upon  the  trial  of  an  indictment  against 
wTeml  prisoners,  charging  some  with  murder 
and  others  with  haying  afterwards  harboured 
them,  the  prindpaLs  were  found  guilty  of  man- 
aUughter,  and  the  harbourers  of  having  been 
MeesBories  thereto  after  the  fact : — Held,  that 
the  latter  oould,  upon  such  indictment  and 
Terdiet,  be  legally  convicted  as  accessories 
aftsr  the  £»ct  to  the  crime  of  manslaughter. 
R.  T.Biekards  (C.C.R.),  200 

Acnov — ^When  it  lies.    See  Inclosnre  Act. 

Addltbbatiok  or  Food — excessive  dikUion  of 
compound  artide] — ^By  section  6  of  the  Sale  of 
Food  and  Drags  Act,  1876  (38  &  39  Vict  c. 
63),  it  is  enacted  that  "no  person  shall  sell  to 
the  prejudice  of  the  purchaser  any  article  of 
food  or  any  dmg  which  is  not  of  the  nature, 
Bubctance  and  quality  of  the  article  demanded 
by  such  purchaser,  under  a  penalty/*  The  re- 
spondent having  asked  for  a  pint  of  gin,  and 
being  told  by  the  appellant  that  he  kept  gin  at 
2f.  and  is.  4d.  per  pint,  purchased  from  him 
a  pint  at  the  latter  price.  On  analysis  the 
gin  was  found  to  contain  43  per  cent.  «f  water, 
but  not  to  be  injurious  to  health.  Gin  is  a 
eompound  article  and  never  sold  pure;  the 
higher  the  price  the  more  nearly  of  proof 
strength  the  purchaser  expects  it  to  be,  and 
the  variations  range  as  low  as  22  per  ceuL 
under  proof.  Upon  an  information  under  the 
above  section  the  appellant  was  convicted: — 
Beldj  that  it  was  for  the  magistrate  to  decide  as 
a  question  of  £iet,  whether  the  purchaser  in 
snch  a  case  obtained  an  article  of  the  nature, 
nibetance  and  quality  demanded  by  him  ;  and 
dilution  of  gin  being  recognised  commercially, 
H  became  a  question  of  degree  whether  or  no, 
in  the  particular  case,  the  dilution  was  so  ex- 
cesaive  as  to  make  the  article  supplied  some- 
thinff  dii&rent  from  what  was  asked  for.  Webb 
V.  Knight,  264 

Amuuis  —  prevention  of  cruelty  to :    obligaiion 

to  feed  animals  impounded] — ^The  keeper  of  a 

common  ponnd  is  not  as  such  within  the  words 

of  section  6  of  12  &  13  Vict  c.  02,  *'a  person 
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who  imponndB  or  confines  or  causes  to  be  im- 
pounded or  confined"  animals  brought  to  his 
pound ;  he  is  therefore  not  under  an  obligation  * 
to  provide  such  animals  with  food  and  water, 
nor  subject  to  the  penalty  for  neglecting  to  do 
so.    Dargan  v.  Davies,  122 

^.^-^  cruelty  to] — ^To  cut  a  cock's  comb  for  the 
purpose  of  exhibiting  him  as  a  game  cock  is 
to  *' cruelly  illtreat  and  torture"  him  within 
12  &  13  Vict.  c.  92. 8. 2.     Murphy  v.  Manmng, 

.    211 

Appkal — in  ervminal  mooter*]— The  e£fect  6i  s.  47 
of  the  Judicature  Act,  1873,  explained  by  section 

19  of  the  Act  of  1875,  is  to  prohibit  appeals 
not  only  from  the  Court  of  Criminal  Appeal, 
but  also  in  all  criminal  matters  and  proceedings 
in  the  High  Court.    R,  v.  Sted  (App.),  1 

The  taxation  of  costs  allowed  to  a  suocessfhl  de- 
fendant in  a  criminal  information  for  libel  is  a 
'*  proceeding  in  a  criminal  cause "  within  the 
meaning  of  the  above  sections,  and,  therefore, 
no  appeal  lies  from  an  order  of  the  Queen's 
Bench  Division  as  to  such  taxation.    Ibid. 

—  ffi  criminal  matters] — The  operation  of  sec- 
tion 47  of  the  Judicature  Act,  1873,  in  pro- 
hibiting appeals  in  criminal  matters,  extendb  to 
all  orders  of  the  High  Court  in  criminal  cases, 
even  where  the  original  criminal  proceedings 
were  not  in  the  Hip^h  Court.  And  where  the 
Queen's  Bench  Division  was  applied  to  for  a 
certiorari  to  quash  a  conviction  for  trespassing 
in  pursuit  of  game,  on  the  ground  that  there 
was  a  bona  fide  claim  of  right,  ousting  the  juris- 
diction of  the  magistrates,  and  that  Court 
revised  the  order, — Hefd,  that  this  was  a  pro- 
ceeding in  a  criminal  matter,  and  that  no  appeal 
lay  to  the  Court  of  Appeal.  B,  v.  Fletcher ; 
ex  parte  Bimie  (App.),  4 

— ..  from  justices :  lodging  case:  costs] — Where 
an  appellant  has  neglected  to  lodge  a  case 
stated  by  justices  within  the  time  specified  by 

20  &  21  Vict.  c.  43.  s.  2,  the  Court  has  power 
to  grant  the  costs  of  a  rule  to  shew  cause  why 
it  shoald  not  be  struck  out  from  the  list. 
Brown  v.  Shaw  (Law  Rep.  1  Exch.  Div.  42d> 
not  followed.  Great  Northern  and  London  and 
North'Westem  Joint  Committee  v.  Indt,  287 
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ApPEikL  (ooDtinned) —  at  quarter  sessions:  reference 
to  arbitration:  entry  ofjudgvwnt:  taxation  of 
costs  out  of  session8[ — Where  the  matter  of  an 
appeal  at  Quarter  Sessions  is  refeired  to  an  ar- 
bitrator under  12  &  13  Vict.  c.  45.  s.  13,  and 
the  order  of  reference  gives  the  arbitrator  power 
over  theoosts,  taxation  of  the  costs  maytake  place 
after  the  sessions  are  over  at  which  the  award  is 
entered  as  the  judgment  of  the  Court,  if  such  be 
the  usual  practice  and  no  objection  has  been  raised 
at  the  time.  Southampton  Oaslight  and  Coke 
Co,  y.  Ouardians  of  Southampton  Union,  238 

—  See  Borough  Bate. 

Bastabdt — affiliation:  evidence  in  corroboration'] 
— On  the  hearing  of  an  aflftliation  summons, 

*  evidence  was  given  of  acts  of  familiarity  on  the 
part  of  the  alleged  father  towards  the  mother 
Having  occurred  several  months  before  the  ishild 
could  have  been  begotten,  and  that  in  conse- 
quence he  had  been  forbidden  the  house  by 
her  parents.  It  was  also  proved  that  the  woman 
was  a  person  of  weak  intellect.  No  corrobora- 
tive endence  in  direct  relation  to  the  actual 
begetting  of  the  child  was  given : — Heldy  that 
the  evidence  given  was  in  point  of  law  admissi-. 
ble  as  corroborating  the  woman's  statement. 
The  efiect  of  it  on  the  question  of  paternity  was 
for  the  consideration  of  the  justices,  who  were 
entitled  to  act  upon  it  if  they  thought  it  did 
materially  corroborate  her. — Cole  v.  Afanninff, 
176 

BoBOuoH  Batb — rates  for  sanitary  purposes  in  a 
borough :  exemption  conferred  by  local  Act  not 
affected  by  Public  Health  Acts:  apptication  to 
Assessment  Committee  not  a  condition  precedent 
to  right  of  appeal] — The  council  of  a  borough 
made  a  borough  rate  to  meet  the  expenses  of  a 
Local  Improvement  Act,  and  other  sanitary  Acts, 
as  well  as  for  the  purpose  to  which  the  borough 
fand  is  applicable  under  5  &  6  Will.  4.  c.  76  ; 
and  assessed  the  same  upon  defendants'  rail- 
way situate  in  that  part  of  the  borough  which 
was  in  the  Commissioners'  district.  Defendants, 
who  claimed  exemption  from  so  much  of  the 
rate  as  was  applicable  to  sanitary  purposes 
gave  due  notice  of  appeal,  but  did  not  seek  re- 
lief from  the  assessment  committee : — Held, 
first,  that  defendants  had  a  right  to  appeal 
without  going  before  the  assessment  committee, 
as  the  latter,  there  being  no  objection  to  the 
valuation  list,  could  not  have  given  any  relief. 
Secondly,  that  the  Local  Improvement  Act  was 
not  repealed  ipso  facto  by  the  later  public  Acts, 
and  an  exemption  granted  to  defendants  in  1848 
still  continued  in  force ;  such  exemption  must, 
therefore,  be  given  effect  to  by  the  authority, 
whosoever  that  might  be  (whether  the  Commis- 
sioners or  the  town  council),  who  exercised  the 
power  of  that  Act  within  the  part  of  the  dis- 
trict included  in  the  borough.  B.  v.  The 
London  and  North  Western  Rail,  Co,,  102 

Ca8B— by  justices.    See  Justice  of  the  Peace. 


OnrraAL  CBmnf  al  Coubt.    See  ManalaYighter. 

CoMPAxnr.    See  Conspiracy.    Evidenee.    Bailway 
Company. 

CoKSPiRkcr— stock    exchange:  fraudulently   ob- 
taining a  quotation  of  shares  in  a  new  coTttpamt: 
suffideney   of  indictment  after  vtrdkci]  —  De- 
fendants, direetprs  and  promoters  of  a  company 
called  the  Eujnon  Fuel  and  Gas  Company,  li- 
mited, were  indicted  for  conspiring  to  induce 
the  committee  of  the  Stock  Exchange,  contruy 
to  the  true  intent  of  the  rules  of  the  Stock 
Ezchanfie,  to  order  a  quotation  of  the  eluuree  of 
the  said  company  in  their  official  list;  "and 
thereby  to  induce  and  persuade  divers  liege  sub- 
jects of  our  Lady  the  Queen,  who  should  there- 
after buy  and  sell  the  shares  of  the  said  com- 
Sany,  to  believe  that  the  said  company  w&s 
uly  formed  and  constituted,  and  had,  in  all  re- 
spects, complied  with  the  rules  and  regula- 
tions **  of  the  Stock  Exchange  *'so  as  Uj  en- 
title the  said  company    to  have  their  shares 
quoted  on   the  official  list  of  the  Stock  Ex- 
change : " — BiAd,  that  the  indictment  was  good 
after  verdict ;  as  the  Court  would  take  judicial 
notice  of  the  fact  that  the  shares  were  intended 
to  be  bought  and  sold  on  the  Stock  Exchange, 
and  it  was  a  necessary  inference  firom  the  in- 
dictment and  verdict  that  the  intention  of  Uie 
conspirators  was  to  induce  the  public  to  act 
'  on  the  belief  that  the  company  had  been  duly 
constituted,  &&,  and  to  deal  in  the  shares  (rf 
the  company ;  and  consequently  that  the  in- 
tention of  the  conspirators  was  to  defiraud  and 
cheat  the  buyers  and  sellers  of  shares.     B,  v. 
^^'fia^(App.),  145 

CoKvicTioN  —  Reversal  of  by  the  justices.  See 
Game.    And  see  Mandamus. 

Costs — Taxation  of  out  of  Sessions.    See  Appeal. 

Couirrr  Rate.    See  Mandamus. 

Cbikinal  Ikforkatiov.    Costs.    See  Appeal. 

Cbttbltt.    See  Animals. 

Dbsbbtiox — of  children.    See  Vagrant  Act. 

Dbainaob  Ratb.    See  Inclosure  Act. 

Elxmbntabt  Educatiok  Act — neglect  to  send 
child  to  school :  form  ofproceedtna  where  neglect 
habitual] — The  offence  created  by  section  1 1 
of  39  &  40  Vict.  c.  79  (the  Elementary  Edu- 
cation Act,  1876)  of  habitually  neglecting  to 
provide  efficient  elementary  instruction  for  a 
child,  and  upon  which  the  consequences  speci- 
fied in  section  12  may  follow  is  distinet  fiK>m 
that  of  neglecting  to  cause  a  child  to  attend 
p^ool,  dealt  with  by  bye-laws  made  under  the 


Vol.  46.] 


INDSZ  TO  MAGISTRATES'  OASES. 


291 


Elementarj  Education  Act,  1^70  (33  &  84 
Yict  c.  75X  and  bjr  section  24  of  the  Ele- 
monUkry  Education  Act»  1873  (36  &  37  Vict  e. 
86X  and  therefore  section  50  of  the  Act  of 
1876  does  notgi^e  to  a  school  board  or  local 
anthoritj  any  discretion  in  cases  of  habitual 
nqgleet  as  to  instituting  proceedings  in  any 
other  mode  than  that  prescribed  in  section  11. 
Ex  parte  2%e  Sekocl  Board  for  London  ;  inre 
Mmrphy,  193 
Where  on  the  application  of  a  school  board  for  a 
summons  under  a  bye-law  the  magistrate  was 
satisfied  that  the  facts  brought  the  case  within 
the  terms  of  section  11  of  39  &  40  Vict  c.  79, 
— HM,  that  he  rightly  refused  to  issue  a 
summons  under  the  bye-law,  and  that  the  school 
board  were  bound  to  apply  for  one  under  section 
11.     Ibid. 

EiiBBCLBXENT— ^  monoy :  proceeds  of  cheque: 
manager'] — It  was  the  duty  of  the  prisoner  as 
bead  manager  of  afire  insurance  company  at  the 
head  oflice  to  receive  remittances  and  cheques 
sent  to  the  head  office  from  the  managers  of 
district  branches.  These  cheques  were  usually 
drawn  on  the  local  bank  and  made  payable  to 
prisoner's  order.  On  receipt  it  was  also  part  of 
the  prisoner's  duty  to  indorse  them  and  hand 
them  orer  to  the  cashier  who  paid  them  into  the 
eompany's  bankers  and  accounted  for  them  in 
the  books.  Prisoner  received  two  cheques  lor 
the  company  from  district  managers  of  the 
amounts  respectively  of  400/.  and  200/.  Instead 
of  handing  them  over  to  the  cashier,  he  indorsed 
and  cashed  the  cheques  through  private  fHends 
of  his  own,  and  later  in  the  day  paid  the 
amount,  via.,  600/.,  to  the  cashier  to  be  put 
sgainst  his  salary  account  which  was  over- 
drawn to  that  amount  The  cashier  did  so,  and 
returned  him  I.  O.  U.*s  to  tJiat  amount.  After 
some  interval  of  time  the  fraud  was  dis- 
covered. The  prisoner  was  indicted  for  em- 
beoling  the  two  sums  of  400/.  and  200/.: — 
Held,  that  the  prisoner  had  been  guilty  of 
embesslement  of  the  money  notwithstanding 
tiiat  the  cash  was  paid  to  him  by  his  friends  on 
his  own  aooonnt.     S.  v.  Gale  (O.O.R.),  134 

EriDBfCB — refreeking  memory:  time  book:  com- 
pany Itintta^T— isntries  made  in  a  time  book 
of  a  odlliery  by  the  timekeeper  may  be  referred 
to  by  the  pay  clerk  to  refiraeh  his  memory,  if 
the  pay  clerk  has  seen  the  entries  at  the  time 
cf  the  timekeeper  calling  them  out  at  pay 
thne,  in  order  to  pove  that  the  pay  derk  paid 
certain  sums  at  the  pay  time.  J^.  v.  Laiufton 
(C.C.R.).  136 

In  order  to  satisfy  the  allegation  in  an  indict- 
ment  laying  the  property  in  a  company  limited, 
it  is  not  necessary  to  prove  the  incorporation  of 
the  oomjpany  by  the  certificate  of  incorppration, 
but  it  IS  sufficient  to  shew  that  the  company 
acted  and  carried  on  business  in  £act  as  such 
company.    Ibid. 

—  in  corroboration.  See  Bastardy.  And  see 
Perjury. 


Falsb  Prhtekcis — oommendation  of  article] — A 
travelling  hawker,  representing  himself  to 
be  a  tea  dealer  of  Leicester,  induced  the  wife 
of  a  licensed  victualler  to  purchase  same  lb. 
packages,  by  representing  them  to  be  good  tea, 
and  producing  samples  of  good  tea  and  com- 
paring it  with  some  taken  from  the  packages. 
The  packages  contained,  in  fact,  only  one 
quarter  in  weight  of  tea,  the  rest  being  sand, 
quartz,  earth,  oxide  of  iron,  unfit  to  drink 
and  injurious  to  health.  The  mixture  was 
known  in  the  trade  as  lie  tea,  and  had  been 
purchased  by  the  defendant  at  a  much  less  price 
than  that  for  which  he  sold  it.  The  jury 
found  that  the  prisoner  knew  the  real  nature  of 
the  packages,  and  that  they  contained  not  tea 
but  a  mixture  of  articles  unfit  for  drink,  and 
that  he  knowingly  and  falsely  pretended  that 
they  contained  good  tea : — Heldt  that  the  con- 
viction was  right.    B.  v.  Foeter  (O.C.R.),  128 

—  rejprMento^tofts  in  letter  amounting  to  false 
pretences']  —  A  prisoner  was  convicted  upon 
an  indictment  wmch  charged  that  he  obtained 
eight  tons  of  potatoes  by  falsely  pretending 
that  he  was  a  dealer  in  potatoes,  and  in  a 
large  way  of  business,  and  in  a  position  to 
do  a  good  trade  in  potatoes,  anch  was  able  to  pay 
for  large  quantities  of  potatoes  as  and  when 
the  same  might  be  deliveored  to  him.  The  only 
evidence  was  the  following  letter  by  the  prisoner 
to  the  prosecutor,  and  upon  which  the  prose- 
cutor acted:  "Please  send  me  one  truck  of 
Regents  and  one  truck  of  Rocks  as  samples,  at 
your  prices  named  in  your  letter.  Let  them 
be  good  quality,  then  1  am  sure  a  good  trade 
will  be  done  for  both  of  us.  I  will  remit  you 
the  cash  on  arrival  of  goods  and  invoice.  ^.S. 
— I  may  say  if  you  use  me  well  I  shall  be  a 
good  customer.  An  answer  will  oblige,  saying 
when  thev  are  put  on  " : — Held,  that  Uie  words 
used  in  the  letter  naturally  and  reasonably  con- 
veyed the  &lse  pretences  idl^ed  in  the  indict- 
ment ;  that  it  was  for  the  jury  to  say  whether 
the  letter  was  capable  of  bearing  the  meaning 
attached  to  it,  and  the  jury  having  found  that 
it  was  so,  the  conviction  was  right.  S,  v. 
Cooper  (C.C.R.),  219 

Food.    See  Adulteration  of  Food. 

FnAVD— agent :  insurance  broker:  chattel  or 
valuable  security:  policy  of  insurance]'~T^e 
prisoner,  an  insurance  broker,  was  entrusted 
with  certain  policies  of  insurance  on  a  ship  by 
the  owner  of  the  ship  after  a  loss  had  occurred, 
for  the  purpose  of  collection.  He  received 
the  moneys  due  from  the  insurers  in  cheques 
to  his  own  order,  which  he  indorsed  and  paid 
into  his  own  bankers  to  his  own  credit,  but  he 
&iled  either  then,  or  at  any  time  afterwards,  to 
pay  the  amount  to  the  ship  owner,  and  two 
months  later  filed  a  petition  for  liquidation. 
The  jury  found  that  the  policies  were  en- 
trusted to  the  prisoner  for  a  special  purpose, 


292 


INDEX  TO  lUaiSTRATEBr  OASEB. 


[N.8 


▼is.,  that  he  shonld  recdiye,  and  when  receiyed, 
forthwith  pay  over  the  moneys  to  the  ehip 
owner,  and  that  the  prisoner  had  no  authority 
toselU  negotiate,  transfer  or  pledge  the  policies, 
and  in  violation  of  good  fiiith  oonrerted  the  pro- 
ceeds to  his  own  use : — Heldf  that  whether  or 
not  a  policy  of  insurance  could  be  considered 
as  a  chattel  or  valuable  security  within  the  sec- 
tion, the  prisoner  had  not  committed  an  offence 
against  the  24  &  25  Vict.  c.  06.  s.  75.  27.  v. 
TaUoek,  7 
OocxBVBN,  C. J.,  and  Kkllt,  C.B.,  doubted  whether 
a  policy  of  insurance  is  a  chattel  or  valuable 
security  within  the  section,  but  held  it  to  be 
necessary  that  at  the  time  of  the  receipt  of  the 
money  the  prisoner  should  have  intended  to 
have  converted  it  to  his  own  use,  and  that  the 
statute  cannot  be  applied  to  a  case  where,  as 
here,  ihe  money  is  to  be  retained  by  the  pri- 
soner, and  accounted  for  only  after  an  interval 
of  time  by  settlement  of  accounts  in  the  way 
of  business.  Amfhlbtt,  B.,  and  Bramwkix,  6., 
held  that  the  policies  of  insurance  were  valuable 
securities,  but  were  entrusted  to  the  prisoner 
not  for  a  special  purpose  within  the  second  part 
of  the  section,  but  that  the  case  was  within 
the  first  part  of  the  section,  and  as  there  was  no 
writing  the  conviction  must  be  quashed.    Ibid. 

OAXE—treapau  in  pursuit  of  game :  permission 
of  landlord :  reversal  of  conviction  by  the  jus- 
tices]— A  landlord,  who  on  letting  a  farm  ver- 
bally has  reserved  the  game  to  himself,  has 
thereby  a  sufficient  authority  to  give  leave  to  a 
person  to  kill  game  on  such  Jarm  to  prevent  any 
such  person  firom  being  a  trespasser  thereon  in 
pursuit  of  game  within  the  meaning  of  section 
30  of  1  &  2  Will.  4.  c.  32.  Jones  v.  Williams, 
270 

After  a  conviction  by  two  justices  under  such  sec- 
tion, and  before  any  formal  conviction  had  been 
drawn  up,  one  of  such  justices  changed  his  mind, 
and  together  with  a  third  justice  who  had  not 
heard  Uie  case,  but  without  the  concurrence  of 
the  other  justice  who  had  convicted,  reversed 
such  conviction : — Held,  that  such  reversal  was 
irregular,  but  that  as  no  conviction  had  been 
drawn  up  there' was  no  good  conviction  exist- 
ing, and  the  whole  proceeding  was  a  miscar- 
riage.   Ibid. 

HioHWAT — locotnotive  traction  engine:  construe' 
tion  of  vohcds :  "  shoes  or  other  hearing  surface ;" 
width  of]— The  24  &  25  Vict.  c.  70  (an  Act  for 
regulating  the  use  of  locomotives  on  roads),  by 
section  3  provides,  that  the  "wheels  of  eveiv 
locomotive  sliall  be  cylindrical  and  smooth  soled, 
or  used  with  shoes  or  other  bearing  surface  of 
a  width  of  not  less  than  nine  inches  :** — 
Held^  that  the  part  of  the  wheels  which  is  in 
contact  with  the  ground  must  always  have  an 
uninterrupted  pressing  surface  of  nine  inches 
from  side  to  side  of  the  wheel ;  and  that  there- 
fore, where  a  locomotive  wheel  had,  upon  its 
tyre  which  was  eighteen  inches  broad,  shoes  only 
four-and-a-half  inches  wide,  but  in  length  ex- 


tending teom  edge  to  edge  of  the  tyn,  and 
placed  diagonally  at  distances  of  three  inches 
apart  so  that  in  tome  positions  of  the  wheel  the 
bearing  sorfifice  pressing  on  the  ground  would, 
indeed,  be  more  than  nine  inches,  but  would  be 
broken  by  the  intentioes  between  two  bars 
which  together  made  up  the  nqnisite  Bap6^ 
ficial  area  of  bearing  surfiMse, — the  locomotive 
was  not  constructed  in  compliance  with  the 
Act.    Stringer  v,  Sgkes,  1 39 

—  Malieious  Injury  to  Property  Act :  nmsance 
to  highway :  removal  by  surveyor] — ^By  the  side 
of  the  highway  and  under  the  entamnce  to  T.'a 
premises  a  drain  ran.  T.  substituted  for  it  a 
culvert,  and  by  so  doing  raised  the  entrance 
and  the  part  of  the  highway  adjoining  it.  The 
surveyor  of  the  highways  served  T.  with  a  no- 
tice to  reinstate,  alleging  that  the  colvert  caused 
a  nuisance  to  the  highway.  On  T.'s  failing  to 
re-instate  the  highway  the  surveyor  himself 
removed  the  culvert,  and  in  doing  so  broke 
some  of  the  tiles : — Heldy  that  an  information 
against  the  surveyor  under  the  52nd  section 
for  malicious  injury  to  property  ought  to  be 
dismissed.    Denny  v.  Tnwaites,  141 

<-~^  extror'parockial  place:  liability  of  inhahi- 
tants  for  non^repair  of  road]  — The  provision 
in  25  &  26  Vict.  c.  61  (the  Highway  Act,  1862), 
s.  32,  b^  which  any  place  declared  to  be  a 

S Irish,  in  pursuance  of,  20  Vict.  c.  19,  for  poor 
w  and  other  purposes,  shall  he  deemed  to  be 
a  parish  separately  maintaining  its  own  high- 
ways, does  not  render  the  inhabitants  of  a 
place,  ibrmeriy  extra-parochial,  liable  in  re- 
spect of  the  repair  of  a  highway.  R.  v.  The 
Inhabitants  of  Central  Wingland,  282 


Ikclosubb  Act — atoard:  power  to  levy 

action  for  rotel—By  an  AOb  for  enclosing  cei^ 
tain  common  Luids,  commisiioners  weie  em- 
powered by  their  award  to  order  and  direct  by 
whom  and  at  whose  expense  the  saiddrain-s. 
&c.,  should  be  made  and  thereafter  repaired, 
maintained,  &e.  By  their  award,  the  com- 
missioners provided  that  such  repairing,  &c, 
should  be  by  a  rate,  to  be  made  by  two  sor^ 
veyors  (elected  in  manner  provided  for),  and 
should  •*  be  levied  and  recovered  by  such  ways 
and  means  as  parish  rates  or  assessments  are 
by  law  recovered  within  the  said  parish."  An 
action  for  the  amount  of  a  drainage  rate,  made 
under  the  above  award,  being  brought  by  the 
surveyors  against  an  occupier  of  land  liable  to 
pay  the  same,  it  was  held  that  no  action  would 
lie.     Danby  v.  Watson,  179 

IiTDTCTsnBMT  —  oAcEt^tiM/  prsvious  conviction  in] 
—In-  an  indictment  for  obtaining  money  by 
false  pretences  a  previous  conviction  for  felony 
may  be  charged,  and  on  a  conviction  upon  both 
charges  the  least  sentence  of  penal  servitude 
which  can  be  awarded  is  for  seven  years.  /?• 
V.  Veane  (C.C.R.).  155    - 
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'-'-' pMblieaHtm  of  obioeite  book:  words  not  set 
out  in  indictment:  motion  to  quash  indictment : 
•nut  of  judgment^ — ^Defendant  wb8  found 
gmlty  upon  an  indictment  for  publishing  a  cer- 
tain indecent  book  called  the  "  Fruits  of  Phi- 
loeophj."  The  book  itself  was  not.  set  out  in  the 
indictment: — Held,  that  such  omission  was  no 
ground  for  a  motion  to  quash  the  indictment  or 
amst  the  judgment.    R,  v.  Bradlaiugh,  286 

IinrKDPBB — ftfteshmmt  bar:  right  to  refuse  ad- 
mUtanee  and  refreshment:  travdter:  traveller 
eeeompanied  by  a  dog"] — An  innkeeper  is  bound 
bj  the  eommon  lav  to  receive  and  provide  rea- 
sonable refreshment  and  accommodation  for 
tiavellen  or  wayfetrers,  and  cannot  lawfully 
lefose  such  refreshment  or  accommodation, 
onless  for  reasonable  and  lawftd  cause  or  ex- 
cuse, and  for  a  breach  of  such  duty  is  indictable, 
but  the  keeper  of  a  refreshment  bar  attached 
to  an  hotel,  but  not  being  an  hotel  itself,  but 
a  shop  for  the  sale  of  spirits,  is  not  an  innkeper 
within  the  above  rule  of  law ;  nor  is  a  neigh- 
bouring householder,  a  near  resident  in  the  same 
town,  walking  about  the  town  for  amusemtont  or 
recreation,  a  trareller  within  the  rule.  And  if 
a  traveller  requires  such  refreshment,  &c.,  at 
an  inn  when  aooompanied  by  a  large  dog,  and 
iosists*  after  being  requested  by  the  innkeeper 
to  withdraw  him,  on  the  dog  staying  with  him 
in  the  inn,  the  presence  of  such  dog  affords  a 
rBasooable  and  lawful  excuse  to  the  innkeeper 
to  refuse  to  receive  such  traveller,  or  arord 
him  refreshment  or  accommodation.  R,  v. 
Bpner  (CCB.),  108 

bnoxicATiMO  IdQUOBS.    See  Licensing  Act. 

JuBXBDicnox.    See  Manslaughter. 

Jvsncs  OF  THB  VnkCA—jpovaer  to  state  case:  deter- 
mination of  *'  complaint "] — Where  application 
VBsmade  to  justices  under  section  305  of  the 
PaUic  Health  Act,  1875,  for  an  order  authorising 
the  entry,  for  the  purposes  of  that  Act,  of  a  local 
authority  upon  the  lands  of  a  person  who  had 
refused  to  permit  such  entry,  and  the  justices 
after  hearing  declined  to  make  an  order, — Hdd, 
that  the  justices  had  no  power  to  state  a  case 
imder  20  &  21  Vict  c.  43.  s.  2,  their  decision  not 
being  the  determination  of  a  complaint  within 
that  section,  and  the  application  being  one  wholly 
vithin  their  jurisdiction  to  grant.  The  Diss 
Urban  Sanitary  Authority  v.  Mdrich,  183 

lAsoDrr — baiUs:  bill  of  exchange:  conversion: 
vabtahU  security] — ^A  person  who  receives  a 
bill  of  exchange  for  the  purpose  of  getting  it 
discounted  and  handing  the  proceeds  over  to 
soother,  and  instead  of  getting  it  discounted 
indorses  it  to  a  creditor  of  his  own  in  pav- 
ment  of  his  account,  intending  to  pass  the 
property  in  the  bill  absolutely  to  the  creditor, 
is  a  Uulee  of  a  valuable  security,  and  guilty 


of  a  f^udulent  conversion  of  the  same  to 
his  own  use  within  24  &  25  Vict.  c.  96.  s.  3. 
R.  Y.  Oxenham  (C.C.R.),  125 

Jacehsdxq  Acr—'permiiting  drunkenness  on  li- 
censed premises :  publican  himself  drunk] — By 
section  13  of  the  Licensing  Act,  1872,  it  is  an 
offence  for  any  licensed  person  to  permit  drunk- 
enness or  riotous  conduct  to  take  place  on  his 
premises,  or  to  sell  any  intoxicating  liquor  to 
any  drunken  person  : — Held,  that  the  publican 
himself  could  not  be  convicted  of  being  drunk 
on  his  own  premises  under  that  section.  Warden 
V.  TJi^,  111 

—  dosing  licensed  premises :  independent  trade 
carried  on  in  licensed  premises:  premises 
not  kept  open  for  sale  qf  intoxicating  liguors] 
— The  appellant,  a  grocer  and  draper,  being 
licensed  to  sell  wines  and  spirits  by  retail, 
not  to  be  consumed  on  the  premises,  was 
charged  "for  that  he  did  keep  open  certain 
premises  for  the  sale  of  intoxicating  liquors" 
after  ten  o'clock  at  night.  The  appellant  had 
but  one  shop  for  his  general  trade,  but  the 
wines  and  spirits  were  kept  in  a  large  case, 
which  after  ten  o'clock  was  closed  by  shutters 
and  locked ;  upon  the  case  and  in  the  window 
were  hung  notices  that,  in  accordance  with  the 
new  licensing  Act,  wines  and  spirits  could  not 
be  supplied  i^r  ten  o'clock  at  night  The  shop 
itself  was  open  after  ten  o'clock,  but  there  was 
no  proof  of  any  sale  or  exposure  of  intoxicating 
liquors.  The  justices  held  the  chazge  proved 
under  section  9  of  37  &  38  Vict.  c.  49,  and 
convicted  the  appellant: — Held,  that  the  con- 
viction was  wrong;  that  before  the  justices 
could  convict  upon  this  information  they  must 
be  satisfied  that  the  premises  were  opened  or 
kept  open  for  the  sale  of  intoxicating  liquors. 
TasseU  v.  Ovenden,  228 

LocoMonvB — on  road.    See  Highway. 

Malicious  Ihjubt— to  property.    See  Highway. 

Mandamus — quashing  conviction  on  a  point  of  law 
without  hemring  evidence] — Where,  on  an  appeal 
against  a  conviction  coming  on  for  hearing  at 
the  Sessions,  objection  was  taken  to  the  con- 
viction by  reason  of  the  omission  of  certain 
words  alleged  to  be  material,  and  the  justices, 
after  discussion,  quashed  such  conviction,  de- 
clining either  to  amend  or  hear  the  evidence, 
the  Court  has  no  power  to  interfere  by  man- 
damus, there  having  been  a  decision  on  the 
legal  merits.  R.  v.  The  Justices  of  Middlesex 
—Slade's  ease,  225 

county  rate:  borough:  other  purposes  ac- 
count]—By  the  Municipal  Corporations  Act, 
1835  (5  &  6  WiU.  4.  c.  76),  sec.  117.  the 
treasurer  of  a  county  is  bound  to  keep  an  ac- 
count of  the  »um«  of  money  expemU<<l  out  of 
the  county  rate  for  other  purposes  than  the 
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costs  arising  out  of  the  prosecution,  &c.,   of 
offenders,  and  to  send  a  copy  of  the  said  account 
to  the  council  of  erery  borough  irithin    the 
county  in  which  a  separate  Court  of  Quarter 
Sessions  shall  be  holden,  and  which  before  the 
passing    of   the    Bouudaiy     Act,    1832,    was 
chargeable   with    or    liable  to  contribute,  in 
whole  or  in   part,  to  the  county  rate  of  such 
county,  and  to  make  an  order  on  the  council  of 
such  borough  for  the  payment  of  such  proportion 
as  would  have  been   chargeable, "if  the  first- 
mentioned  Act  had  not  passed,  on  such  borough, 
as  the  same  shall  be  oounded  according  to  the 
provisions  of  the  said  Act,  and  the  council  of 
such  borough  is  forthwith  to  order  the  same  to 
be  paid  to  the  treasurer  of  the  county.     A 
borough    which,   before    the   parsing   of  the 
Boundary  Act,   1832  (2  &  3    Will.  4.  c.  64), 
had  a  separate  Court  of  Quarter  Sessions,  and 
a  charter  containing  a  non-intiomittant  clause, 
and  was  therefore  exempt  fh>m  the  county  rate, 
had  by  that  Act  a  portion  of  the  county  added 
to  it.    By  the    Municipal    Corporations  Act, 
1835,  sec.   7,  the    metes    and  bounds    of  all 
boroughs  named  in  the  first  section  of  schedule 
A,  of  which  the  said  borough  was  one,  are  to 
be  the  same  as  the  limits  settled  by  the  Bound- 
ary Act,  1832: — Held,  affirming  the  decision  of 
the  Queen's  Bench  Division  f  45  Law  J.  Rep. 
M.C.  50),  that  such  borougn  was  chargeable 
to  the  county  rate  in  respect  of  the  expenses 
other  than  the  costs  of  the  prosecution,  &c.,  of 
ofifenders,  as    a  borough   which  was  liable  to 
contribute,  in  respect  of  the  part  of  the  county 
added    by  the    Boundaiy  Act,    1832,  to   the 
county  rate.    R,  v.  Monck  (App.),  251 

Manslauohtrh — cottisum  on  high  seas :  foreign 
ship  under  command  of  a  foreigner :  Jurisdicium] 
— A  German  vessel  canying  the  German  flag, 
under  the  command  and  immediate  direction 
of  the  prisoner,  a  German  subject,  collided 
with  an  English  steamer  navigating  the  Eng- 
lish chaxmel  at  a  point  within  two  miles  and 
a  half  from  Dover  beach,  and  the  collision  caused 
the  English  ship  to  sink  and  the  death  by 
drowning  of  an  English  subject  on  board  of 
her.  The  prisoner  was  tried  and  found  guilty 
of  manslaughter  at  the  Central  Criminal  Court : 
— Hddj  by  the  majority  of  the  Court,  consisting 
of  CocKBUiur,  C.J.,  Kbllt,  C.B.,  Bbamwell, 
J. A.,  Lush,  J.,  Pollock,  B.,  Field,  J.,  and 
Sir  R.  Phillimork,  that  the  Central  Criminal 
Court  had  no  jurisdiction  to  try  the  case.  But 
held  by  Lord  Colbridob,  C.J.,  Brrtt,  J.A., 
Gbovb,  J.,  Dbnmam,  J.,  Amphlktt,  J.A.,  and 
Ldidlsy,  J.,  that  such  Court  had  jurisdiction. 
R.  V.  Kegn^The  Fraficontfl  (C.C.R.),  17 


See  Accessory. 


Marxbt — Markets  and  Fairs  Clauses  Act :  sale  of 

manufactured  goods  within   limits  of  market: 

skittle  alley :  open  place  or  shap] — By  a  Local 

Act  (30  Vict.  c.  xix.),  which  incorporated  the 


provisions  of  the  Markets  and  Fairs  Clauses 
Act,  any  person  not  licensed  was  prohiUtfid, 
under  a  penalty,  from  selling  or  exposing  for 
sale  manufactured  goods  "in  any  open  place 
within  the  limits  of  the  market,  except  in  his 
own  dwelling-place  or  shop.**  The  respondent, 
who  had  no  license,  sold  and  exposed  ibr  sale 
manufiurtured  goods  in  the  skittle  alley  of  an  inn, 
rented  for  that  purpose  from  the  landlord,  and 
within  the  prescribed  limits.  The  alley  was 
under  cover  and  connected  with  the  house  r  the 
goods  were  ranged  on  a  table  near  to  which  the 
respondent  stood : — Heldf  that  such  place  was 
an  "open  place"  and  not  a  ''shop,"  within 
the  meaning  of  the  Local  Act.  Hooper  v.  Ken- 
shale,  160 

MsTROFous  Local  MANAoncBirr  Act  ~  pomna 
part  of  new  street :  apportionment  of  expnuet] 
— Where  a  vestry  resolve  under  the  Metropolis 
Local  Management  Acts  to  pave  a  new  street 
on  one  side  only,  the  cost  of  such  paving  must 
be  apportioned  among  the  owners  of  the  land 
and  houses  adjoining  the  street  on  both  sides. 
The  vestry  has  no  power  to  throw  the  whole 
expense  on  the  owners  of  land  adjoining  the 
side  so  paved.  Judgment  of  Uie  Court  below 
(45  Law  J.  Rep.  M.C.  75)  affirmed.  JVf^ry  of 
Mile  End  Old  Ihwn  v.  Guardians  of  WhUe- 
chapd  Union  (App.),  138 

scavenger :   ashes :  refuse  of  a  trade] — Ashes 

from  coals  burnt  in  the  furnace  of  a  steam 
engine  which  is  used  for  the  purpose  of  the 
business  of  a  pianoforte  manufiicturer  are  the 
refuse  of  such  business  within  the  meaning  of 
section  128  of  the  Metropolis  Local  Manage- 
ment Act  (18  &  19  Vict,  c  120),  which  enacts 
that  if  any  scavenger  be  required  by  the  oc- 
cupier of  any  house  to  remove  the  refuse  of 
any  business,  such  occupier  is  to  pay  the 
scavenger  a  reasonable  sum  for  such  removal. 
Gay  V.  Cadbt/t  260 

METROPOLrrAN  Buildino  Act— construction  of 
words  addition,  alteration^  unitinol — The  altera- 
tion of  an  old  building  by  an  adaition  is  not  an 
uniting  of  two  buildings,  within  rule  2  of  section 
28  of  18  &  19  Vict.  c.  122,  unless  the  addition 
was  at  some  time  a  separate  building  in  itself. 
Section  9  confines  the  operation  of  role  4  of  sec- 
tion 27  to  cases  where  an  addition  to  an  old 
building,  taken  by  itself,  contains  more  than 
the  statutory  number  of  cubic  feet.     Deosion 

iante  p.    117)  below  reversed.   Scott  v.  Legg 
App.),  267 

Mums  RaouLikTiOK  AcT'-'Construetion  of:  "per- 
sons empUyed: "  special  rules'] — By  section  52 
of  the  Mines  Regulation  Act,  1872,  there  are 
to  be  established  in  every  mine  to  which  the 
Act  applies  special  rules  for  the  conduct  of 
persons  acting  in  the  management  of  such  mine, 
or  employed  in  or  about  the  same,  as  may  ap- 
pear best  calculated  to  prevent  dangerous  ac- 
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odents,  and  to  proride  for  the  safety  and  proper 
diBcipline  of  the  persons  employed  in  or  about 
the  mine,'  &e.  One  of  the  special  rules  of  a 
miDd,  passed  by  yirtue  of  the  above  section, 
provided  that  "Persons  employed  on  or  about 
the  wozks  shall  not  go  down,  or  up,  or  into  the 
pit,  contraiy  to  the  direction  of  the  banksman 
or  hooker  on."  The  respondents,  being  -workmen 
employed  in  the  mine,  went  down  into  the  pit 
u  Qsoal  to  do  their  work.  They  shortly  after- 
muds  discharged  themselves,  and,  contrary  to 
the  directions  of  the  hooker  on,  caused  them- 
selves to  be  drawn  up  out  of  the  pit.  On  a 
rammons  preferred  against  the  respondents  for 
breach  of  the  above  rme,  the  magistrates  having 
held  that  the  respondents  by  discharging  them- 
lelves  had  ceased  to  come  within  the  definition 
of  "persons  employed  in  or  about  the  mine," 
sod  therefore  were  not  subject  to  the  special 
rale,— J9e2i,  on  appeal,  that  the  decision  was 
vTong.  Per  Obotb,  J. — That  the  respondents 
most  be  taken  to  have  accepted  their  employ- 
ment subject  to  the  regulations  of  the  mine,  and 
were  still,  therefore,  subject  to  the  special  rule. 
Per  LnfDLBY,  J.— That  the  respondents*  cha- 
racter as  workmen  continued  until  they  were 
out  of  the  pit,  or  until  a  reasonable  time 
elapsed  before  they  were  let  out.  ERgham  v. 
Wfigki,  223 

MransB.    See  Accessory. 

Osscpni  Book.    See  Ihdictment. 

Obder  of  RsacovAL — irremoveahUUy  :  break  of 
rmdenee] — A  ntian,  who  had  resided  for  fifteen 
years  in  B.  Union,  being  compelled  to  quit  the 
house  in  which  he  had  been  living,  took  another 
about  half  a  mile  distant,  and  moved  with  his 
£unily  and  furniture  into  it ;  at  the  time  he 
did  so,  he  was  not  aware  that  his  new  house 
was  situate  in  C.  Union.  He  discovered  this 
£ict  the  next  mominff,  having  slept  only  one 
night  in  the  house,  and  at  once  moved  back  to 
a  house  in  the  B.  Union : — Held,  on  appeal 
against  an  order  of  removal  from  the  B.  Union 
to  the  place  of  his  settlement,  that  he  had 
ceased  to  reside  in  the  B.  Union,  and  was  there- 
fore removeable.  The  Chuirdiana  of  Newark 
Union  ▼.  The  Quardiane  of  Gla^ford  Btigg 
Union,  285 

PArpSK  LuKATic — lialnlitp  of  guardians  on  an 
order  for  maaUenanee] — ^Where  under  16  &  17 
Viet.  c.  97.  8.  96  (the  Lunatic  Asylums  Act), 
an  order  is  made  for  the  payment  to  the  pro- 
prietor of  an  asylum,  in  which  a  pauper  lunatic 
is  oonfLmed,  of  the  reasonable  charges  of  his 
maintenance  by  the  guardians  of  the  union  from 
which  such  lunatic  has  been  sent  for  confine- 
ment, there  is  no  limit  to  the  retrospective  cha- 
racter of  such  order,  but  the  guardians  upon 
whom  it  is  made  must  pay  under  it  in  respect 
of  any  nnmber  of  previous  years'  charges  com- 
prised in  it,  notwithstanding  that,  by  s.  97» 
they  can  only  recover  one  year's  charges  from 
the  union  that  may  ulUma&eiy  be  a^j^idged  to 


be   the  union  of  settlement   of  the  pauper. 
Finch  V.  The  Guardiane  of  the  York  Union,  120 

Fbbjubt — evidetice  of  the  existence  of  the  action 
in  which  perjury  committed :  copy  of  the  writ 
and  pleaaingej — Upon  the  trial  of  an  indict- 
ment for  perjury,  alleged  to  have  been  com- 
mitted at  the  hearing  of  an  action  in  the  High 
Court  of  Justice,  the  production  by  the  officer 
of  the  Court  of  the  copy  of  the  writ  filed  under 
Order  V.  rule  7*  and  the  copy  of  the  pleadings 
filed  under  Order  XU.  rule  1,  of  the  Bules  of 
the  Supreme  Court  is  sufficient  evidence  that  the 
action  existed.    R.  v.  8oott  (C.C.B.),  269 

Poor — Bemoveabllity.    See  Order  of  BemovaL 

PooB  Batb— <ioai  mine :  machinery  jind  buildings 
in  connection  with  a  valueless  mine'] — Appel- 
lants were  the  owners  and  occupiers  of  a  coal 
mine  which  had  been  drowned  out  some  years 
ago,  and  was  wholly  unproductive.  They  con- 
structed an  engine  and  boilers,  together  with  an 
engine  house  and  boiler  sheds  on  certain  lands 
they  had  taken  for  that  purpose,  and  also  made  a 
railway  on  part  of  such  lands  for  conveying 
coals  for  the  boilers.  The  whole  of  the  boilers, 
engines  and  plant  were  used  only  for  the  pur- 
pose of  endeavouring  to  pump  out  the  water 
from  the  mine,  but  since  1870  the  water  had 
remained  at  about  the  same  level,  and  no  coal 
had  as  yet  been  worked : — Held,  tiiat  though 
the  appejUants  were  rateable  to  the  relief  of  the 
poor  for  the  surface  lands  they  occupied,  they 
were  not  so  rateable  for  the  buildings,  boilers, 
enffine  and  plant,  and  railway,  as  these  were 
only  part  of  a  valueless  colliery,  and  were  not 
shewn  to  have  any  value  apart  from  such  colliery. 
Tyne  Coal  Company  v.  Overseers  of  WaUsend 
Parish,  185     . 

^— .  rateability  of  moorings  in  the  river  Thames] 
— Plaintiffs,  by  permission  of  the  Thames  Con- 
servancy, howered  stones  and  ballast  into  the 
bed  of  the  river  Thames,  so  as  to  make  per- 
manent moorings,  to  which  they  attached  by 
like  permission  certain  fioating  hulks  to  be 
used  for  the  loading  and  unloading  of  coal. 
The  works  were  carried  out  under  £e  super- 
intendence of  and  by  workmen  employed  by 
the  Conservancy,  but  at  the  cost  of  plaintifis, 
and  the  hulks  were  to  be  used  subject  to  regu- 
lations laid  down  by  the  Conservancy.  A  rent 
was  to  be  paid  by  plaintiffs  to  the  Conservators 
for  the  accommodation,  and  the  moorings  were 
to  be  removeable  at  the  pleasure  of  the  Con- 
servators on  a  week's  notice : — Held,  affirming 
the  judgment  of  the  Court  of  Appeal  (45  Law 
J.  Bep.  M.C.  145),  that  plaintiffs  were  in  the 
exclusive  permanent  and  beneficial  occupation 
of  the  moorings,  and  rateable  in  respect  of  the 
same.     Cory  v.  Bristow  (H.L.),  273 

pier:  part  beyond  low  water  mark:  extra* 

parochial:  accretion] — The  appellants  received 
tolls  for  the  use  of  a  pier,  which  extended  from 
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the  shore  into  the  sea  for  seFeml  feet  beyond 
low  water  mark.  The  pier  was  constructed  of 
a  wooden  deck  resting  on  iron  piles  driven  into 
the  sands,  so  that  the  water  flowed  under  it,  and 
no  alteration  was  made  in  the  line  of  low  water 
mark: — Held,  that  the  part  of  the  pier  bejond 
low  water  mark,  being  beyond  the  realm,  was 
not  extra-parochial,  within  the  meaning  of  31 
&  32  Vict.  c.  122.  8.  27,  and  as  such  annexed 
to  any  other  parish,  nor  was  it  an  accretion 
from  the  sea,  and  that  therefore  that  section  did 
not  enable  it  to  be  rated.  Bletckpool  Pier  Com- 
peony  y.  ABdeumeiU  Committee  of  Fylde  UmUm 
and  Overeeere  of  Ley  Urn  with  Warbreek,  189 

PooB  Rate  (continued) — watertoorke:  rateable 
value:  chofvee for  water:  sUUutory  restrictions] — 
In  estimatinff  the  rateable  value  of  waterworks, 
in  a  parish  lyinff  partly  without  and  partly  within 
a  borough,  c^irned  on  by  the  municipal  corpora- 
tion, tts  a  local  board  under  1 1  &  1 2  Vict.  c.  63  for 
the  1)enefit  of  the  inhabitants  of  the  borough, 
any  restrictions  imposed  by  the  statute,  affecting 
the  profits  in  the  hands  of  such  a  public  body 
exercising  their  powers  properly  for  the  benefit 
of  the  inhabitants  of  the  borough,  and  bona  fide 
making  their  rates  so  as  to  leave  a  small 
margin  of  profit,  are  to  be  regarded,  though 
the  statute  does  not  expressly  limit  the  power  of 
rating  to  the  water-rate  to  the  sum  charged. 
It  is  the  profitable  occupation  as  it  actually  is, 
and  not  the  amount  which  such  a  body  as  a 
trading  company  carry  on  business  solely  for  the 
purpose  of  profit  without  restriction  might 
realise,  whidi  is  to  determine  the  rateable 
value. — The  decision  below,  45  Law  J.  Bep. 
M.O.  81 ,  affirmed.  The  Mayor,  ^c,  of  Worcester 
V.  T^  Assessment  Committee  of  The  Droitwich 
Union  (App.),  241 

—  occupation  of  land :  license  to  erect  hoardings : 
rateabifity  of  otoner  of  hoardings] — A  license  in 
the  nature  of  an  easement  to  erect  advertising 
hoardings  upon  land  in  the  possession  of  the 
licensor  does  not  create  in  the  licensee  an 
occupation  of  the  soil  so  as  to  render  him  liable 
to  be  rated  in  respect  of  the  huanlings.  To 
constitute  an  occupation  of  land  within  the 
meaning  of  the  Rating  Acts  by  a  person  erect- 
ing hoardings  upon  the  premises  of  another, 
there  must  be  either  a  demise  to  him  of  the  soil 
on  which  the  hoardings  rest,  or  the  same  must 
be  permanently  attached  to  the  soil  as  a  fixture, 
and  give  the  actual  and  exclusive  possession 
of  such  soil  to  him.  R.  v.  The  Assessment 
Committee  of  the  Parish  of  8t,  Pancras,  2i' 
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Pbkvious  Conviction— for  felony  on  indictment 
for  &l8e  pretences.    See  Indictment. 

Public  l^srsa^tAnmKMT^skating  rink :  music  and 
dancing:  license]— By  25  Geo.  2.  c  86.  s.  2,  it 
is  enacted  that  no    house,  room,   garden  or 


other  place,  shall  be  kept  for  public  dancing, 
music  or  other  public  entertainment  of  the  like 
kind  in  London  or  Westminster,  or  within 
twenty  miles  thereof,  without  a  license.  De- 
fendant was  indicted  under  that  Act  for  keeping 
without  a  license  a  place  for  skating  by  means 
of  wheel  skates,  or  "  rinking,'*  to  which  the 
public  were  admitted  on  payment,  and  at  which 
a  band  of  music  played : — Held,  that  the  rink 
was  a  place  of  public  entertainment  within  the 
Act,  and  required  a  license.  S,  v.  Tucker 
(C.C.R),  197 

See  Befireshment  House. 

PuBuc  Hb^th  Act — local  board  election:  fabri- 
cation of  voting  paper :  right  to  proceed  for 
penalty:  *^ party  aggrieved^* \ — By  Schedule  U. 
rule  69,  of  the  Public  Health  Act,  1875,  a  penalty 
is  imposed  upon  any  one  fabricating  a  voting 
paper,  but  section  253  enacts  that  **  proceed- 
ing for  the  recovery  of  any  penalty  under 
this  Act  shall  not  be  had  or  taken  by  any 
person  other  than  by  a  party  aggrieved  or  by 
the  local  authority  of  the  district  in  which 
the  oflfonoe  is  committed,  without  the  consent, 
in  writing,  of  the  Attomey-Qeneral."  The 
appellant  was  one  of  two  candidates  for  elec- 
tion to  a  local  board,  and  was  in  a  minority 
of  five  at  the  close  of  the  poll.  The  respond- 
ents were  charged  with  fabricating  a  voting 
paper  for  three  votes  in  favour  of  the  sue- 
ceuful  candidate: — Heid,  that  the  appellant 
was  a  "part^  aggrieved"  within  the  section, 
and  was  entitlea  to  proceed  against  the  re- 
spondents for  the  penalty.  And  per  LrsB,  J. 
— Independentlv  of  any  consideration  of  the 
effect  of  a  fabricated  vote  upon  the  result  of  an 
election,  any  candidate  is  aggrieved  by  the 
&brication  of  a  vote  within  the  meaning  of 
the  Act     Verdm  v.  Wray,  170 

— —  private  improvement  expenses:  paving  street: 
liabtlity  of  owner :  notice  of  demand :  limita- 
tion o/ rtwie]— The  council  of  a  borough  gave 
notice  to  the  respondent,  as  well  as  the  other 
owners  of  property  abutting  upon  a  street  (not 
being  a  highway),  to  pave,  &c.,  the  same  under 
the  provisions  of  11  &  12  Vict,  c  63.  s.  69, 
and  such  notice  not  having  been  complied  with, 
executed  the  works,  and  nad  the  expenses  ap- 
portioned by  their  surveyor  among  the  owners 
according  to  the  frontage.  Notice  of  such  ap- 
portionment was  served  on  the  respondent  on 
April  12th,  1875,  and  not  being  disputed  within 
three  months  became  binding  on  him  under 
section  A3  of  the  Local  Qovemment  Act,  1858 
(21  &  22  Vict,  c,  98).  On  July  81st  the 
council,  who  had  never  declared  the  expenses 
to  be  private  improvement  expenses,  served 
on  the  respondent  a  notice  demanding  pay- 
ment, and  within  six  calendar  months  after- 
wards preferred  a  complaint  before  the  justices 
for  the  recoveiy  of  the  sum  duo.  By  11  & 
12  Vict.  c.  43.  8.  11,  a  complaint,  where  no 
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tou  ifl  iimitud,  most  be  made  within  six 
ealendar  montliB  from  the  time  whm  the 
matter  arose: — Hdd,  that  a  notiee  of  demand 
of  payment  was  necessary,  and  that  the  siz 
months  nnder  11  &  12Vict  c.  43.  s.  11,  began 
to  mn  from  the  serrice  of  such  notice.  Qrece 
T.  EmU,  202 

Railvat  Compakt — bye-laws :  pataenger  travdlimg 
withtmt  a  tiekef\^A.  bye-laV  was  made  by  a 
railway  company,  nnder  the  powers  of  their 
special  Act,  and  of  8  &  0  Vict.  c.  20,  in  these 
terms :  '*No  passenger  will  be  allowed  to  enter 
any  carriage  on  the  railway,  or  to  travel 
therein  npon  the  railway,  nnless  furnished  by 
the  company  with  a  ticket,  specifying  the  class 
of  carriage  and  the  stations  for  eonyeyance  be- 
tween which  such  ticket  is  issued Any 

person  txayelling  without  a  ticket,  or  failing  or 
refusing  to  shew  or  deliyer  np  his  ticket  as 
aforeeaid,<  shall  be  required  to  pay  the  fare  from 
the  station  whence  the  train  originally  started 
to  the  end  of  the  journey : " — HM,  tkat  in  order 
to  entitle  the  company  to  take  proceedings 
under  this  bye-law,  a  notice  of  demand  for  the 
fare  due  must  haye  been  first  made  to  the 
passenger  who  refhsed  or  was  unable  to  produce 
his  tii^et.  BfOfBn  y.  The  Great  Eastern  Rail. 
Co.,  231 

Raps— oonio/  eonmesion  had  by  meane  of  a  faUe 
pretmoe] — A  man,  who  by  fraudulently  and 
fftlsely  pretending  to  giye  medical  adrice  to 
a  female  patient,  and  in  pursuance  of  such  ad- 
rice  to  perform  a  suzgicA  operation  upon  her, 
procmes  her  submission  to  his  medical  treatment 
of  her,  under  colour  of  which  he  has  carnal 
eonnezion  with  her,  she  belieying  all  the 
while  that  she  was  undergoing  medical  treat- 
ment, is  guilty  of  a  rape.  R.  y.  Flattery 
(aCB.),  180 

Batil  See  Borough  Bate.  Inclosure  Act.  Man- 
damus.   Poor  late. 

BauufiNu  Btolbx  GKxmm — kuBband  and  wife: 
admlterer]'-'On  the  28ni  of  June  a  wife  left  her 
husbands  house  at  Burslem,  taking  with  her 
a  quantity  of  money  and  other  articles  belong- 
ing to  her  husband.  The  prisoner,  who  was  a 
policeman  stationed  in  the  same  place  at  the 
time,  called  and  saw  the  husband  a  few  days 
afterwaids,  and  again  about  a  week  after  that> 
and  eontinued  in  the  force  at  that  place  till  the 
24th  of  July.  In  the  October  following  the 
prisoner^  and  the  wife  were  found  together  in 
Belfast,  in  possession  of  the  husband's  property. 
The  prisoner  had  actual  manual  possession  of 
a  portion  of  the  property.  They  were  proved 
to  baye  committed  adultei^  at  Chester  in  the 
pveoeding  August.  The  pnsoner  was  tried  and 
cooyieted  on  the  count  in  the  indictment,  which 
chaiged  him  with  receiving  the  goods,  know- 
ing them  to  have  been  stolen :  — Held,  that 
there  was  no  evidence  of  a  taking  of  the  goods 
Vol.  46.— M.C. 


by  anyone  other  than  the  wifb ;  that  a  wife  can- 
not be  eonyicted  of  stealing  her  husband's  goods 
alone,  notwithstanding  her  adultery ;  and,  tiiere- 
fore,  that  the  prisoner  could  not  be  convicted 
of  receiring  from  her  goods  taken  by  her  alone, 
and  without  his  participation.  R.  v.  Kenny 
(C.C.R).  166 
The  Queen  v.  Deer  (L.& G. 240),  and  7^  Queen y. 
Featherstone  (Dears.  C.C.  360)  corrected  by  a 
reference  to  the  Law  Journal  Beports  in  32 
Law  J.  Bep.  M.C.  33,  and  23  Law  J.  Bep.  M.C. 
127f  respectiyely.    Ibid. 

Bkfrbshmbmt-housh — ehop  kept  open  for  refreek- 
ment,  resort  and  entertainment'^  — A  shop  con- 
sisting of  one  room  only,  open  m  front,  without 
seats  of  any  kind,  was  kept  for  the  supply  of 
ginger  beer  and  lemonade,  to  be  drunk  at  the 
counter,  and  kept  open  for  that  purpose  till 
two  or  three  o'clock  a.m. — Held,  that  it  was 
a  house  kept  open  for  public  refreshment, 
resort  and  entertainment,  within  the  meaning  of 
23  Viet.  c.  27.  s.  6,  and  required  a  license  under 
that  statute.  Judgment  of  the  Ck)urt  below 
a&med — Baooallat,  JA.,  dissenting.  Howee 
y.  Board  of  Inland  Revenue  {kg^.\  15 

School  Boabd — Summons  under  bye-law.  See 
Elementary  Education  Act. 

SsTTUDfBKT— paifpfr  not  retnoted  to,  but  rdief 
paid  by,  parish  adjudged :  payment  of  relief 
without  removal] — An  order  for  the  removal  of 
a  pauper  in  1810  was  produced  on  the  hearii\g 
of  an  appeal  in  which  it  was  desired  to  ptoye 
his  last  settlement.  And  it  was  proved  that 
after  the  date  of  the  order  the  pauper,  who  was 
a  cripple,  was  living  in  the  parish  from  which 
he  was  so  ordered  to  be  removed,  and  that 
while  there  and  down  to  his  death  in  1844  he 
regularly  received  payment  of  relief  from  the 
parish  to  which  he  had  been  ordered  to  be  re- 
moved ;  but  there  was  no  eridence  of  his  ever 
haying  been  in  fact  bodily  remoyed.  There 
was  no  record  of  any  appeal  against  the  order : 
— Held,  that  the  payment  of  relief  by  the  parish 
adjudged  liable  to  maintain  under  the  order  was 
a  sufficient  execution  of  the  order^  without  any 
evidence  of  there  haying  been  an  actual  removal, 
and  although  the  pauper  continued  to  reside 
in  the  parish  from  which  he  had  been  ordered 
to  be  remoyed.    Reginay.  Clifton  Union,  209 

Skatdio  BiMX.    See  Public  Entertainment. 

SrATtms — retrospeetive  operation :  divided  parishes 
and  poor  law  amendment  aet :  status  of  vrre- 
movabUUy  lost  before  pasting  of  steltite]— The 
operation  of  39  fr  40  Vict.  c.  61.  s.  34,  by  which 
persons  who  reside  for  three  years  in  a  parish  in 
such  manner  as  to  have  acquired  in  each  of  such 
years  a  status  of  irremoyability  in  accordance 
with  the  statutes  in  that  behalf  shall  be  deemed 
to  be  settled  tJiere,  is  not  retrospectiye  so  as 
to  include  cases  where  such   status  has  been 
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aoquived  and  lost  before  the  Act  came  into  ope- 
ration. B,  V,  Quardiam  of  the  Iptmdh  TJnion^ 
207 

Tdoi.    See  Fablic  Health  Act 

Vaccihatioh — eeriifioaie  of  insuseepHMUy  of  nte- 
ce^ful  vaceinaHon :  luMit$f  of  parent  for  noU' 
tranamiseum  of  certificate  of  his  child  having  had 
^amaU'pox  to  vacematmg  officer^— 'By  section  20 
ofthe  principal  Vaccination  Act,  1867*  "if  anj 
public  vaccinator  or  medical  practitioner  shall 
find  that  a  child  whom  he  has  three  times  nn- 

\  snccessfnlly  yaccinated,  or  that  a  child  brought 
to  him  for  vaccination  has  already  had  the 

*  small-pox,  he  shall  deliver  to  the  parent  a  cer- 
tificate," according  to  Form  G.  in  the  schedule. 
Ej  section  7  ofthe  Vaccination  Amendment  Act, 
187 If  "  Every  certificate  of  a  child  being  unfit 
for  or  insusceptible  of  successful  vaccination,  if 
given  by  any  medical  officer  other  than  a  public 
vaccinator,  shall  be  transmitted  by  the  parent 
of  such  child  to  the  vaccination  officer.  ..." 
And  every  person  who  fails  to  comply  with  any 
provision  of  this  section  is  made  liable  to  a 
penalty.  The  Local  Government  Board,  by  virtue 
of  the  power  given  to  them  by  sectioi^  15  of  the 
same  Act,  drew  up  a  form  of  certifi(»te  in  lieu 
of  form  C,  and  which  was  in  the  alternative, 
to  be  used  either  in  the  case  of  a  child  being 
three  times  unsuccessfully  vaccinated,  or  in 
the  case  of  a  child  having  had  the  small- 
pox, in  which  the  former  case  is  ^ne  treated 
as  *'  insusceptibility  of  successful  vaccination : " 
—  Heidi  that  section  7  imposes  no  obligation 
on  the  parent  to  transmit  the  certifici^te  to  the 
effect  that  his  child  has  had  the  small-pox. 
Broadhead  v.  Holdeworth,  172 

Vaobant  Act — epirittudiem:  "  uHng  subtle  crafty 
means  or  device  by  palmistry  or  otherwise  to 
deceive :  *'  rogvs  and  vagahona] — The  imposture 
of  exercising,  with  intent  to  deceive,  a  pre- 
tended power  of  holding  intercourse  with  the 
invisible  world,  and  of  obtaining  manifestations 
and  communications  from  supernatural  and  in- 
visible spirits,  is  an  attempt  to  deceive  by  using 
"subtle  craft,  means  or  device  by  palmistry 
or  otherwise,"  within  section  4  of  the  Vagrant 
Act,  5  Geo.  4.  c.  83.    Monck  v.  Hilton,  163 

It  is  not  necessary  to  constitute  a  man  a  rogue 
and  vagabond  within  this  section,  that  he  should 
lead  a  wandering  and  vagabond  life.    Ibid. 

i— ^  married  women  deserting  children :  meaning 
of  "person"] — The  provisions  contained  in  6 
Geo.  4.  c.  83.  s.  4,  with  reference  to  persons 
running  away,  and  leaving  their  children 
chargeable  to  any  parish,  do  not  apply  to  a 
married  woman  who  has  been  deserted  by  her 
husband,  and  has  not  the  means  of  supporting 
them.  Peters  v.  Cowie,  177 

Valuabis  Sbcubitt.    See  Larceny. 

Vai^ttatiom  List — times  within  which  proceed- 
ings to  be  done  not  inmeroHve] — Section  42  of  32 
9d  88  Vict.  c.  67  is  directory  and  not  impera- 


tive, and  non-oompliance  withitadireetioDsas 
to  dates  does  not  make  a  valuation  list  void, 
whilh  was  in  tiuit  signed  and  approved  in  time 
to  be  discussed  and  a^judicatea  upon,  on  the 
hearing  of  appeals  against  it  at  the  (Hnezal 
Assessment  Sessions,  and  in  such  case  the  jus- 
tices cannot,  under  section  35,  order  another 
list  to  be  made.  B.  v.  Ingall,  113 
Quare,  whether  neglect  on  the  part  of  those  who 
have  undertaken  a  public  duty  may  not  make 
them  liable  in  an  action  at  the  suit  of  any  one 
who  has  sufiered  damage  through  their  non- 
compliance with  the  directions  of  the  statute? 
Ibii 

remuneration  to  vestry  clerk  for  preparvsa 

valuation  list] — The  duties  of  a  vestry  derk 
undS*  section  7  of  the  Vestry  Clerks  Act  (13 
&  T4  Vict.  c.  57)  do  not  include  that  of 
preparing  a  valuation  list  imder  the  Valuation 
(Metropolis)  Act,  1869  (32  &  33  Vict,  c  67); 
but  the  overseers  may  employ  the  vestry  clerk 
to  prepare  such  list,  and  if  they  do  so,  may 
charge  his  reasdfiable  remuneration  therefor, 
not  limiting  it  to  hie  actual  disbursements,  upon 
the  poor  rate  under  the  Union  Assessment 
Committee  Amendment  Act,  1864  (27  &  28 
Vict  0.  39),  s.  7.    B.  v.  Cumberleget  214 

VBflTBT  Clbbx.    See  Valuation  List. 

Wild  Fowls  Pbotbction  Act — having  in  possession 
wUhin  prohibited  time :  foreign  oird  statute, 
repeal  o/]— The  Wild  Birds  Protection  Act, 
1872,  which  allows  the  excuse  of  the  wild  bird 
having  been  bought  or  received  from  abroad 
to  be  an  answer  to  a  summons  for  killing, 
wounding  or  taking  any  wild  bird,  or  exposing 
or  offering  for  sale  any  wild  bird  recently  killed 
or  taken  between  the  15th  of  March  and  the 
1st  of  August,  is  impliedly  repealed  by  the  Wild 
Fowls  Protection  Act,  1876,  which  omits  the 
excuse,  and  in  other  ways  extends  the  former 
statute.    Whitehead  v.  Sadthers,  234 

By  the  Wild  Fowls  Protection  Act,  1876  (39  & 
40  Vict.  c.  29.  s.  2),  "any  person  who  shall 
kill,  wound  or  take  ....  any  wild  fowl  .... 
or  shall  have  in  his  control  or  possession  any 
wild  fowl  recently  killed,  wounded  or  tabsn 
....  between  the  15th  of  February  and  the 
10th  of  July  in  any  year,  shall  on  conviction 
foifeit  and  pay,"  &c.  i—Held,  that  it  was  no 
defence  to  a  summons  preferred  under  the 
above  section  to  shew  that  the  bird  had  been 
imported  from  abroad.    Ibid. 

Words—"  OompUint,"  188 

"  Open  place,"  160 

"  Party  aggrieved,"  170 

"  Persons,"  177 

"  Persons  employed,"  228 

"Reftise,"260 

"  Shop,"  J  60 
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Angost  8.  J 

Possession — Foreigners — Jurisdiction-'^ 
Bail 

Oreek  subjects,  P.  ^  P.,  in  possession  of 
a  Greek  ship,  under  a  judgment  of  a  Oreek 
Court,  brought  the  ship  to  this  country, 
where  they  were  forcibly  dispossessed  by  E., 
another  Greek  subject.  In  a  cause  of  pos- 
iession  by  P.  ^  P.  the  Gonsul-Oeneral  of 
Greece  requested  the  English  Admiralty 
Court  to  entertain  the  suit : — Held,  that  the 
Court  had  jurisdiction. 

In  suits  for  possession  the  Court  of 
Admiralty  can  take  bail. 

This  was  an  action  of  possession  to 
which  the  defendant  appeared  under  pro- 
test to  the  jurisdiction  of  the  Court. 

The  petition  on  protest  on  behalf  of 
the  defendants  was  as  follows  : — 

1.  The  plaintiff  and  the  defendants  are 
subjects  of  his  Majesty  the  King  of 
Greece,  and  are  resident  within  the 
kingdom  of  Greece. 
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2.  The  defendants  are  the  owners  of 
tbe  sbip  or  yessel,  Evangelistria,  which 
is  a  Greek  vessel  belonging  to  the  port  of 
Syra,  in  Greece. 

3.  On  or  about  the  4th.  of  October, 
1874,  at  Syra  aforesaid,  by  a  certain 
aOTcement  or  instrument  of  mortgage 
wnich  was  made  at  Syra  aforesaid,  the 
said  yessel  was  mortgaged  by  the  defen- 
dants to  the  plaintiff  to  secure  repay- 
ment to  tbe  plaintiff  of  the  sum  of 
54,450  dr.,  together  with  interest  at  the 
rate  specified  in  the  said  agreement. 

4.  The  said  sum,  as  will  appear  in 
reference  to  the  said  agreement,  was 
advanced,  as  to  one  third  thereof,  for  a 
period  of  two  years  from  the  date  of  the 
said  agreement,  and  it  was  a  further 
condition  of  the  said  agreement  that  in 
case  of  default  in  payment  of  either 
interest  or  principal,  the  said  ship  should 
be  brought  by  the  plaintiff  to  Syra,  to 
be  there  sold  or  otherwise  dealt  with. 
No  default  has  been  made  in  payment  of 
interest  pursuant  to  the  said  agreement, 
and  no  part  of  the  said  principal  sum  is 
due  or  payable. 

5.  The  Evangelistria  lately  arrived  at 
the  port  of  Swansea,  laden  with  a  cargo 
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of  grain  from  Lagos,  and  is  now  lying  at 
the  said  port  of  Swansea. 
'  6.  On  or  abont  the  10th  day  of  May, 
1876,  the  EvangeUstria  was  arrested  in  a 
suit  for  necessaries,  instituted  in  this 
Honourable  Court  by  one  John  Fetters. 

7.  The  said  necessaries,  in  respect  of 
which  the  said  suit  was  instituted, 
were  supplied  to  the  EvangeUstria 
at  Syra  aforesaid,  whilst  the  said 
ship  was  building  there.  On  her 
completion  she  was  registered  as  a 
Greek  ship,  and  has  since  continued  so 
registered.  The  present  plaintiff  ap- 
peared under  protest  in  the  said  suit,  and 
has  since  filed  a  petition  on  protest, 
praying  the  Court  to  pronounce  against 
its  jurisdiction,  on  the  ground  that  the 
claim  of  the  plaintiff  in  that  suit  is  not  a 
claim  for  necessaries  within  the  meaning 
of  3  &  4  Vict.  c.  65.  s.  6,  or  24  Vict.  c. 
10.  s.  5. 

8.  The  present  sait  was  commenced 
by  writ  dated  the  17th  of  May,  1876, 
after  the  said  ship  had  been  arrested  in 
the  said  suit  for  necessaries. 

The  endorsement  on  the  said  writ  is  in 
-the  words  and  figures  following  : — 

*'  The  plaintiff  claims  to  be  the  sole 
owner  or  mortgagee  of  the  ship  Evan- 
geliatria,  of  the  port  of  Syra  in  Greece, 
and  to  be  entitled  to  have  possession  of 
the  said  ship  decreed  to  him  or  to  have 
the  said  ship  sold  for  the  repayment  of 
various  sums  of  money  now  due  and 
owing  to  the  plaintiff,  and  the  plaintiff 
claims  3,500Z.'* 

9.  This  Honoarable  Court  has  no 
jurisdiction  to  entertain  the  said  cause  of 
necessaries,  and  by  reason  thereof  the 
said  arrest  of  the  Evangelistria  is,  under 
the  circumstances  stated  in  this  petition, 
irregular  and  void,  and  the  defendanta 
submit  that  the  said  proceedings  in  the 
said  cause  of  necessaries  being  null  and 
void,  and  by  reason  of  the  circumstances 
aforesaid,  this  Honourable  Court  has  no 
jurisdiction  to  entertain  this  suit. 

The  defendants  therefore  pray  this 
Honourable  Court — 

1.  To  pronounce  against  the  jurisdic- 
tion of  this  Honourable  Court,  and  to 
dismiss  this  suit  with  damages  and  costs. 

2.  To    grant  such    further  or   other 


relief  as  the  nature  of  the  case  may 
require. 

The  material  parts  of  the  answer  were 
as  follows : — 

Art.  3.  By  an  agreement  or  deed  of 
sale  dated,  the  21st  day  of  September, 
1874,  and  duly  made  at  Syra,  in  the 
kingdom  of  Greece,  the  defendants,  being 
owners  of  the  Evangelistria^  sold  to  the 
plaintiff  the  EvangeUstria,  and  delivered 
to  him  the  possession  thereof  for  the 
price  of  54,450  drachmas  paid  to  them 
by  the  plaintiff. 

Art.  4.  The  said  ag^reement  was  vaHd 
and  effectual  according  to  the  law  of 
Greece  to  pass  the  property,  ownership, 
and  right  of  possession  of  the  said  ship  to 
the  plaantiff ,  in  whom  such  property  and 
ownership  and  right  of  possession  have 
been  ever  since  and  are  now  vested. 

Art.  5.  Such  sale  to  the  plaintiff  was 
duly  registered  on  the  23rd  day  of  Sep- 
tember, 1874,  at  the  port  of  Syra  afore- 
said by  the  proper  authorities,  and  the 
plaintiff  thereupon  became,  and  has  ever 
since  been,  and  still  is  the  sole  registered 
owner  of  the  said  ship. 

Art.  6.  set  forth  an  agreement  dated 
October,  1874,  giving  the  defendants  a 
right  to  repurchase  the  ship  upon  certain 
conditions. 

Art.  8.  Before  the  EvangeUstria  could 
leave  the  kingdom  of  Greece  the  plaintiff 
was  compelled  by  the  law  of  Greece  to 
give,  and  he  did  before  she  left  the  king- 
dom of  Greece  give,  with  the  knowledge 
of  the  defendants,  a  bond  to  the  proper 
authorities  in  two-thirds  of  the  vaAe  of 
the  EvangeUstria  conditioned  for  the 
return  of  the  EvangeUstria  to  the  king, 
dom  of  Gfreece  t^ithin  the  period  of  two 
years  from  the  date  of  her  so  leaving 
Greece.  The  said  period  of  two  years 
will  expire  in  the  month  of  September 
now  next  ensuing. 

Art.  10.  On  or  about  the  15th  day  of 
October,  1875,  the  plaintiff  instituted  a 
suit  in  the  commercial  division  of  the 
Court  of  first  instance  at  Syi'a  aforesaid, 
being  a  Court  of  competent  jurisdiction 
in  that  behalf,  against  the  defendants, 
and  prayed  the  said  Court  by  reason  of 
such  default  as  aforesaid,  and  upon  other 
grounds,  to  order  that  the    defendants 
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or  such  one  of  them  as  was  aciine  as 
master  of  the  Evangeltstria  Bhonld  be 
Bubstitnted  by  a  man  of  his  (the  plain- 
tiff's) confidence,  and  that  the  said  ship 
should  be  brought  to  Sjra,  and  that  a 
provisory  execution  of  the  decision  should 
be  ordered  as  well  as  the  personal  arrest 
of  the  defendants,  and  that  the  defen- 
dants should  pay  the  costs. 

Art.  11.  The  defendants  were  duly 
summoned  to  appear  in  the  said  suit  in 
accordance  with  the  law  of  Greece,  but 
fiuled  to  appear  therein. 

Art  12.  On  the  22nd  day  of  April, 
18 ?6,  the  said  suit  was  heard  before  the 
said  Court,  and  the  said  Court  delivered 
judgment  therein,  and  ordered  expulsion 
of  tibe  defendants  from  the  said  ship,  and 
that  they  should  be  substituted  by  a 
captain  enjoyiugthe  plaintiff's  confideuee, 
aud  ordered  the  personal  arrest  of  the 
defendants,  and  condemned  them  in 
costs,  and  requested  the  proper  officers  to 
execute  or  assist  in  executing  the  said 
judgment. 

Art.  13.  By  order  of  such  judgment 
the  (3reek  consular  authorities  in  this 
country,  being  the  proper  authorities  in 
that  behalf,  dismissed  the  defendants 
from  the*  said  ship  on  her  arrival  at 
Falmoath  on  or  about  the  28th  day  of 
April,  1876,  and  put  on  board  her  a 
person  appointed  by  the  plaintiff  and 
enjoying  his  confidence,  and  put  her  into 
the  possession  of  such  person  on  behalf 
of  the  plaintiff,  and  such  person  took  the 
said  ship  from  Falmouth  to  Swansea  to 
discharge  her  cargo. 

Art.  14.  On  the  arrival  of  the  said  ship 
at  Swansea  the  defendants,  against  the 
will  of  the  plaintiff  and  of  the  said  consu- 
late authorities,  forcibly  ejected  the  said 
master  so  appointed  by  the  plaintiff  from 
the  said  ship,  and  forcibly  took  posses- 
sion  of  her,  and  they  remain  in  posses- 
sion  of  her  against  the  will  of  the  plaintiff 
and  of  the  said  consulate  authorities. 

Art.  15.  By  the  law  of  Greece  all  persons 
in  charge  of  any  Greek  vessel  entering  a 
foreign  port,  are  required  to  deposit  all 
the  ship's  papers  with  the  Greek  consular 
officer  at  such  port.  On  the  arrival  of 
the  said  ship  at  Swansea,  the  Yice- 
Consul  of  Greece  at  that  port,  being  such 
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consular  officer  as  aforesaid,  applied  to 
the  defendants,  and  required  them  to 
deposit  such  papers  with  him.  Such 
papers  include  the  libretto  or  certificate 
of  registry,  shewing  the  ownership  of  the 
said  ship.  The  defendants  have  refused 
and  still  refuse  so  to  deposit  such  papers, 
and  the  plaintiff  is  unable  to  obtain 
possession  of  the  said  papers,  including 
the  said  libretto,  although  such  libretto 
shews  the  plaintiff  to  be  sole  owner  of  the 
said  ship. 

Art.  17.  The  defendants  have  threat, 
ened  and  iz.tend,  unless  prevented  by 
this  Court,  to  take  the  JBvangelistria  to 
South  America,  or  to  some  other  foreign 
port  or  place  not  being  a  Greek  port  or 
place,  and  to  deprive  the  plaintiff  of  the 
power  of  taking  the  Evangelistria  to 
Greece  within  &e  time  allowed  by  the 
said  bond  and  of  the  power  of  selling  the 
Evangelistria  at  Syra  under  the  said 
agreement  of  the  4th  day  of  October, 
1874,  and  they  refuse  to  give  up  posses- 
sion of  the  said  ship  to  the  plaintiff,  and 
the  plaintiff  cannot  obtain  possession  of 
the  said  ship  or  of  her  papers  without 
the  assistance  of  this  Honourable  Court. 

The  plaintiff  prays  this  Honourable 
Court  to  pronounce  for  the  jurisdiction 
of  this  Court,  and  to  overrule  the  petition 
on  protest,  and  to  condemn  the  defen- 
dants in  costs,  and  to  give  such  further 
relief  as  may  be  required. 

On  the  27th  of  June  and  the  4th  of 
July  motions  were  made  by  the  plaintiff 
and  defendants  respectively  to  dismiss 
the  petition  on  protest  and  the  action, 
but  were  rejected,  and  the  questions  of 
law  and  fact  came  on  for  hearing  on  the 
8th  of  August,  together  with  a  motion  by 
the  original  plaintiff  in  the  suit,  to  decree 
possession  of  the  ship  to  him  upon  his 
giving  bail  to  take  the  ship  to  Sjra  or 
otherwise,  as  the  Court  should  direct. 
Evidence  was  adduced  in  support  of  the 
facts  in  the  pleadings,  and  the  acting 
consul  in  London  for  the  Greek  Govern, 
ment,  who  had  made  an  affidavit  with 
respect  to  the  Greek  law,  was  cross- 
examined  on  behalf  of  the  defendants 
under  protest,  and  said  that  he  had 
received  instructions  from  the  Greek 
Government  desiring  this  Court  to  exer- 
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else  jurisdiction  in  this  suit.  A  notarial 
copy  of  the  judgment  of  the  Greek  Court 
at  S jra  was  also  put  in  in  evidence. 

Benjamin  and  W.  G,  Phillvmorey  for  the 
defendants  in  support  of  the  petition  on 
protest. — The  equitable  rights  of  the  plain- 
tiff are  only  those  of  a  mortgagee,  and 
over  such  the  Court  has  no  jurisdiction. 
In  the  case  of  the  mortgage  of  a  British 
ship  the  Court  had  originally  no  jurisdic- 
tion— The  Highlander  (1),  The  Neptime 
(2),  and  it  has  even  now  only  a  limited 
jurisdiction,  i.e.  if  the  ship  has  a  British 
register — The  Cathcart  (3),  or  if  the  ship 
is  under  the  arrest  of  the  Court.  In 
this  case  the  ship  is  foreign,  and  she  was 
only  under  arrest,  the  arrest  was  not 
hofiafide,  and  the  suit  has  been  abandoned 
by  reason  of  the  Court  having  no  juris- 
diction — The  India  (4).  The  parties  are 
not  part  owners,  and  if  they  were  they 
are  foreigners,  and  the  Court  has  always 
been  reluctant  to  assume  jurisdiction  in 
such  cases.  Even  if  the  Court  now 
has  the  personal  jurisdiction  of  the  Court 
of  Chancery  over  mortgages  it  could  not 
exercise  it  in  a  suit  in  rem. 

Butt  and  JEJ.  G.  GlarJcson  against  the 
petition. — If  the  plaintiff  was  only  a 
mortgagee,  still  he  was  a  mortgagee  in 
possession,  and  the  Court  would  have 
jurisdiction  to  ascertain  whether  he  has 
been  forcibly  dispossessed.  Prima  fade 
evidence  has  been  gplven  of  a  decree  of 
the  Court  at  Syra,  giving  possession  to 
the  defendants  under  protest,  and  the 
Court  upon  being  requested  so  to  do  by 
the  proper  authority  will  enquire  into 
and  give  possession  to  the  person  in 
whose  favour  the  judgment  has  been 
given — The  See  Renter  (5).  The  Court 
now  has  the  jurisdiction  of  the  Court 
of  Chancery  over  mortgages,  and  though 
the  suit  is  in  rem  the  plaintiffs  under 
protest  have  appeared  personally  in  the 
original  suit. 

W.  0.  Fhillirmre  in  reply. 


(1)  2  W.  Rob.  109. 

(2)  3  Hagg.  Adm.  133. 

(3)  Law  Rep.  1  A.  &  E.  314. 

(4)  32  Law  J.  R«p.  Prob.  M.  &  A.  185. 
(6)  1  DodgsoD  23. 


Sib  B.  Phillimobis. — This  case  has 
been  very  carefully  and  elaborately 
argued,  and  it  raises  a  qnestion  by  no 
means  free  from  difficulty,  but  at  the 
same  time,  a  careful  examination  of  the 
matter  results  in  this,  that  the  only 
question  which  the  Court  has  to  deter- 
mine  is  whether  it  has  jurisdiction  to 
examine  into  the  claims  of  the  respective 
parties  to  the  suit. 

The  contest  is  between  two  foreigners 
each  claiming  possession  of  the  vessel, 
one  contending  that  he  is  the  actual 
possessor  and  that  he  had  never  parted 
with  the  property  in  the  ship  by  sale  or 
otherwise,  the  other  contending  that  the 
right  to  the  possession  of  the  Bhip  had 
passed  to  him.  One  of  the  pieces  of 
evidence  which  has  been  submitted  to 
the  Court  is  the  judgment  of  the  Greek 
Court  of  first  instance  at  Syra,  in  &vour 
of  the  ownership  of  the  plaintiff.  Against 
this  judgment  many  objections  have  been 
taken,  but  the  j.udgment  has  been  put  in 
force  by  the  Consul-General  of  Greece, 
80  far  as  it  was  competent  for  him  to 
do  so,  and  the  Consul-General  has  ex- 
pressed his  desire  that  this  Court  should 
exercise  a  jurisdiction  in  the  matter. 

Now  it  has  been  contended  ihski  this 
Court  has  no  jurisdiction  in  questions  of 
mortgage  except  the  jurisdiction  con- 
ferred  by  recent  stetutes,  and  that  what- 
ever  jurisdiction  the  Court  may  have 
with  respect  to  mortgages  of  British 
ships  it  ought  not  to  interfere  in  ques- 
tions arising  respecting  foreign  ships. 

The  Court  has,  [however,  occasionally 
been  in  the  habit  of  entertaining  suits 
between  foreigners  in  matters  of  Admi- 
ralty  law  and  jurispmdcmce  In  this 
case  the  question  is  whether  the  plaintiff 
is  not,  to  aU  intente  and  purposes,  the 
owner  of  this  vessel.  In  the  case  which 
has  been  cited.  The  See  Beuter  (5),  Lord 
Stowell  said:  "The  Court  never  inter- 
venes unless  with  the  consent  of  the 
parties,  or  through  the  intervention  of 
the  representative  of  the  foreign  state, 
devolving  the  jurisdiction  of  his  own 
country  on  this  Court.*'  And  then  he 
proceeds  to  consider  whether  that  autho- 
rity which  was  produced  in  that  case 
should  be  considered  equivalent  to  the 
consent  of  an  accredited  agent,  and  he 
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said:  "Here  is  a  judicial  order  or 
decree  bj  the  burffomaaters  and  conn- 
sellors  of  the  city  of  Rostock  assembled, 
and  in  whom  the  admiralty  jurisdiction 
of  the  city  is  said  to  be  vested,  directing 
the  master  to  deliver  np  the  possession 
of  the  ship  to  Mr.  Martens.  This  docu- 
ment is  officially  subscribed  by  the 
protfaDnotary  of  Rostock,  is  given  under 
the  seal  of  that  city,  and  its  authenticity 
is  not  denied  on  the  part  of  the  master. 
I  am  of  opinion  that  this  instrument  arms 
this  Court  with  sufficient  authority." 

Now  what  are  the  facts  of  this  case, 
that  there  is  9k  prima  facie  judgment  of  a 
competent  Greek  Court  in  a  matter 
where  two  Greeks  are  concerned  pro- 
nouncing in  favour  of  the  plaintiff's  right 
to  this  vessel,  and  that  judgment,  what- 
ever its  &ults  may  be,  has  been,  as  I  have 
already  mentioned,  acted  upon  by  the 
Consul- General  of  Greece  in  this  country, 
and  he  has  said  expressly  that  he  wishes 
the  jurisdiction  of  this  Court  to  be 
exercised.  Without  entering  into  the 
argnment,  which  appears  to  me  to  deserve 
considerable  attention,  as  to  the  provi- 
sions with  respect  to  jurisdiction  in  the 
Judicature  Act,  I  think,  for  the  reasons 
I  have  stated,  that  I  ought  not  to  decline 
to  exercise  jurisdiction  so  far  as  to 
enquire  into  the  position  of  the  respective 
parties.  As  it  is  undesirable  that  the 
ship  should  remain  under  arrest,  I  should 
he  inclined  to  allow  the  arrest  to  be 
removed  if  bail  is  given  (6). 

All  questions  of  costs  and  as  to  the 
merits  are  reserved. 


Soliciton  —  Pritchaid     &    Sods,    for   plaintiff; 
Toller  &  SoiiB,  for  defendants  under  protest. 


(6)  His  Lordship  at  the  time  of  the  argument 
laid :  "  I  had  some  doubts  whether  it  was  accord- 
ing to  the  practice  of  the  Court  of  Admiralty  to 
release  on  bail  a  ship  arrested  in  a  cause  of  pos- 
WMioD,  but  I  hare  satisfied  myself  that  the  Court 
I^M  jurisdiction  to  take  bail  in  such  suits  just  as 
io  any  other  snit." 


METEBN  V.  METEBN  AND 
MTBBS. 


DiVOBOE.  1 
1876.       I 

Nov.  28.  r 
Dec.  5.  J 

Dissolution  of  Marriage  —  Damages, 
Apportionment  of — Children  of  full  Age — 
Provision  for  Respondent  dum  casta. 

The  husband  obtained  a  decree  nisi, 
afterwards  made  absolute,  for  dissolution  of 
mxirriage  by  reason  of  the  wife^s  adultery 
with  the  co-respondent,  against  whom 
damages  to  the  amount  of  bfiOOl.  were 
assessed.  There  were  four  children,  of 
whom  one  was  still  a  minor,  issue  of  the 
marriage.  In  apportioning  the  damages, 
the  Court  directed  thai  vn  the  first  instance 
1,5002.  should  be  settled  on  the  youngest 
child  of  the  marriage,  a  minor,  who  was 
in  the  custody  of  the  petitioner,  the  money 
to  go  to  the  petitioner  in  the  event  of  the 
child^s  death  before  attaining  its  majority ; 
that  the  petitioner* s  extra  costs  be  paid  out 
of  the  dam>ages  in  addition  to  a  further  sum, 
of  1,5002./  and  thai  the  balance  of  the 
damages  be  applied  in  the  purchase  of  an 
aainuity  for  the  life  of  the  respondent,  to  be 
paid  to  her  so  long  as  she  lived  chastely, 
and  that  in  the  event  of  her  not  living 
chastely,  or  becoming  the  wife  of  the  cO" 
respondent,  it  be  paid  to  the  petitioner  for 
his  life. 

This  was  the  husband's  suit  for  disso- 
lution of  marriage  bj  reason  of  the  wife's 
adultery  with  the  co-respondent,  against 
whom  damages  were  claimed.  The 
issues  Were  tried  before  the  Court  and  a 
special  jury.  The  verdict  was  in  favour 
of  the  petitioner,  and  the  damages  were 
assessed  at  5,000/.  There  were  four 
children  of  the  marriage, — Frederick, 
Ida^  Alfred  and  John  Joseph  Meyem, 
aged  respectively,  twenty-six,  twenty- 
four,  twenty-three  and  five  years.  The 
youngest  boy  was  in  the  custody  of  his 
£&ther,  and  two  of  the  other  children  had 
thrown  in  their  lot  with  the  mother.  It 
was  alleged  by  the  petitioner  that  the 
intimacy  between  the  respondent  and 
co-respondent  was  continued  after  the 
decree  in  the  suit  was  pronounced,  but 
this  they  denied,  the  co-respondent, 
however,  admitting  that  he  did  con- 
tribute    towards    the    support    of    the 
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respondent  pending   the  apportionment 
of  the  damages  by  the  Gonrt. 

Inderunck  (with  him  Bayford),  for  the 
petitioner,  asked  that  the  damages  might 
be  applied  exclosiyely  for  the  benefit  of 
the  petitioner  and  the  youngest  child  who 
was  in  his  charge. 

Dr.  Spinks  (with  him  Searle),  for  the 
respondent  and  co-respondent,  submitted 
that  the  respondent  ought  not  to  be  left 
destitute,  and  asked  that  some  provision 
might  also  be  made  for  her  and  the  other 
children. 

Gut,  adv.  wit. 

Judgment  was  (on  Dec.  5)  delivered 

The  President  (Sir  James  Hannen). 
— All  parties  ask  that  a  sum  of  1,500Z. 
shall  be  settled  on  the  youngest  child 
of  the  marriage.  I  direct  that  that  sum 
shall  be  so  settled  on  the  child,  the 
money  to  go  to  the  father  in  the  event  of 
the  death  of  the^  child  before  attaining 
his  majority.  I  further  direct  that  all 
the  petitioner's  extra  costs  be  paid  out  of 
the  damages,  and  that  a  sum  of  1,5002. 
be  also  paid  to  him;  and  I  then  direct 
that  the  balance  of  the  5,000Z.,  whatever 
it  may  be,  shall  be  applied  in  the  pur- 
chase of  an  annuity  for  the  life  of  the 
respondent,  to  be  paid  to  her  so  long  as 
she  shall  live  chastely,  but  that  in  the 
event  of  her  forfeiting  it  by  reason  of  her 
not  living  chastely,  or  in  the  event  of  her 
ever  becoming  the  wife  of  the  co-respon- 
dent, then  that  the  annuity  be  paid  to 
the  petitioner  for  his  life.  My  reason  for 
making  this  apportionment  is  this:  It 
appears  that  the  co-respondent  is  a 
married  man,  and  it  is  said  that  since  her 
separation  from  the  petitioner,  the  re- 
spondent has  been  supported  and  visited 
by  the  co-respondent.  Indeed,  I  am 
asked  to  come  to  the  conclusion  that 
their  guilty  intercourse  has  been  carried 
on  since  the  pronouncing  of  the  decree 
in  the  suit.  My  object,  then,  in  making 
the  annuity  payable  to  the  respondent,  so 
long  as  she  lives  a  chaste  life,  is  that  she 
shall  have  the  strongest  possible  motive 
to  abstain  from  troubling  the  married 
life  of  the  co-respondent  ai.d  his  wife. 
I  do  not  impose  as  n  condition  that  the 


respondent  shall  not  marry  again;  tiiat, 
perhaps,  would  be  the  best  thing  that 
could  happen.  But,  in  the  event  of  the 
co-i^spondent's  wife  dying,  and  his 
marrying  the  respondent,  then,  as  she 
would  have  to  be  supported  by  him, 
there  would  be  no  reason  for  her  con- 
tinning  to  receive  this  annuity,  and  in 
that  event  it  ought  to  go  to  the  petitioner. 
I  pass  over  the  children,  save  the  young- 
est, but  not  because  I  think  they  might 
not  be  entitled  to  some  share  in  the 
damages  by  reason  of  their  being  of  fall 
age.  I  do  not  think  that  would  be  a 
sufficient  reason  for  passing  them  over. 
There  might  be  circumstances  under 
which  I  should  have  allowed  some  por- 
tion of  the  damages  to  be  paid  to  them, 
but  two  of  these  three  children  have 
cast  in  their  lot  with  their  mother,  and, 
in  putting  her  in  possession  of  this 
annuity,  I  leave  it  to  her  to  apply  such 
portion  of  it  to  their  maintenance  as  she 
may  think  fit,  and  also  furnish  another 
and  additional  motive  for  her  observance 
of  the  conditions  which  I  have  named. 


Solicitors — Green,  AUin  &  Greenop,  for  petitioner ; 
Trayers,  Smith  &  Co.,  for  respondent  and  co- 
respondent. 


Probate. 

1876. 
Dec.  12. 

187?. 
Jan.  23. 


IN  THE  GOODS  OF  THE 
CHEVALIER  FRAKgOIS  DE  BOSIZ. 


Will — AppointrnefiU  of  Executor — Ex' 
trinsic  Evid&nce  to  explain  Description. 

Testator  appoitited  several  exeotUors 
of  his  tvill^  amongst  them  one  described  as 
"  Percival  •^— —  of  Brighton^  Esq,^  the 
father : " — Held,  that  the  words  were 
capable  of  bearing  an  intelligible  mewiing, 
and  that  extrinsic  evide^ice  was  admissible 
to  shew  who  was  msant  by  the  description. 

The  Chevalier  Fran9ois  de  Bosaz,  late 
of  Upper  Bedford  Place,  in  the  connty 
of  Middlesex,  and  of  Arundel  Terrace, 
Brighton,  in  the  county  of  Sussex, 
mtleman,  deceased,  died  on  the  21st  of 
ieptember,  1876.  He  appointed  several 
executors  of  his  will,  which  bore  date  of 
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the  4th  of  September,  1876,  and  amongst 
them  one  who  was  thns  described : — 

"Percival  of  Brighton,   Esq., 

the  father." 

If  parol  evidence  were  admissible  to 
identify  the  person  who  was  meant  by  this 
description,  there  was  abnndant  evidence 
(as  will  be  seen  from  the  facts  set  ont  in 
the  judgment)  to  shew  that  a  Mr.  William 
Perciv^  Boxall,  of  Brighton,  was  the 
person  intended  by  the  testator. 

G.  A.  Middleton  moved  the  Gonrt  (on 
Dec.  12),  to  decree  probate  of  the  will 
to  Mr.  William  Percival  Boxall.  He 
sabmitted  that  the  case  was  one  in  which 
the  Conrt  was  entitled  to  place  itself  in 
the  testator's  position  in  order  to  ascer- 
taui  whether  ibere  existed  any  person  to 
whom  the  description  given  in  the  will 
oonld  with  reasonable  and  sufficient  cer- 
tainty apply  —  Oharter  v.  Charter  (1), 
and  that,  if  necessary,  evidence  of  the 
testator's  declarations  of  intention  was 
also  admissible — Price  v.  Pctge  (2),  Jarmo^i 
cm  WUh,  voL  1,  p.  402. 

Bayford,  for  the  other  executors,  stated 
^t  they  believed  Mr.  Boxall  was  the 
person  intended  by  the  description  in  the 
will,  and  that  they  were  willing  that  he 
should  be  included  in  the  probate. 

Gur,  adv.  vult. 

^   On  the  23rd  of  January  the  following 

jnagment  was  delivered  by 

Til-      President  (Sie  James  Hannen). — 

k-.^^  an  application  for  the  grant  of 

probate  to  a  person  claiming  to  be  one 

of  the  executors  named  in  the  will   of 

the    Chevalier  FTan9ois   de   Bosaz,   de- 

*'®*®®^-     The  testator  appointed  several 

executors  of  his  will,  and  amongst  them 

one  IS  thus  described :— •*  Percival 

,S^Sli*on,  Esq.,  the  father." 
^^  applicant,  whose  complete  names 
^  Williain  Percival  Boxall,  claims  to  be 
^he  person  designated  by  the  testator. 

The  first  question  which  I  have  to 
Ofitemine  is  whether  parol  evidence  is 
^dmisBible  to  any  and,  if  to  any,  to  what 
6>^t^  in  order  to  assist  the  Court  in 

(1)  43  Uw  J.  Bep.  Plob.  &M.  73 ;  8.  c.  7  Law 
fiejp.  HX.  369. 

(2)  4  Vee.  680. 


ascertaining  the  meaning  of  the  testator 
as  expressed  in  his  will.  I  have  said  his 
meaning  as  expressed  in  his  will,  because 
it  is  clearly  settled  law  that  the  Court  is 
not  entitled  to  inquire  into  the  intention 
of  the  testator  apart  from  the  language 
which  he  has  used.  The  whole  of  the 
testator's  will  must  be  in  writing,  and 
the  Court  is  therefore  confined  to  putting 
an  interpretation  on  words  actually  used 
by  him,  or  as  the  rule  is  expressed  by 
Sir  James  Wigram — "  The  judgment  of 
a  Court  in  expounding  a  will  should  be 
simply  declaratory  of  what  is  in  the 
instrument  "  (3).  In  considering,  there- 
fore, whether  a  particular  person  has 
been  sufficiently  indicated  by  a  testator, 
there  must  be  words  to  which  the 
required  meaning  may  be  attached.  A 
complete  blank  cannot  be  filled  up  by  parol 
testimony  however  strong.  Thus  a  legacy 

to  "  Mr. "  cannot  have  any  effect 

given  to  it — Baylis  v.  The  Attorney- 
Oenerdl    (4),    nor  a  legacy  to    "Lady 

"  Hunt  V.  Hujd  (5).     But  if  there 

are  any  words  to  which  a  reasonable  mean- 
ing may  be  attached  (within  certain 
limits)  parol  evidence  may  be  resorted  to 
to  shew  what  that  meaning  is.  Thus  a 
legacy  to  a  person,  described  by  an 
initial  as  "  Mrs.  C,"  admits  of  explana- 
tion as  by  shewing  that  the  testator  was 
accustomed  to  speak  of  a  particular 
person  by  the  initial  of  her  name — Abbott 
V.  Massie  (6),  and  Clayton  v.  Lord 
Nugent  (7).  And  where  a  blank  was  left 
for  the  Christian  name  parol  evidence 
has  been  admitted  to  shew  who  was 
intended — Price  v.  Page  (2). 

In  the  present  case  there  are  words 
which  are  capable  of  bearing  an  intelligible 
meaning.  Looked  at  by  themselves  with- 
out the  aid  of  extrinsic  evidence  they 
convey  this  meaning,  that  the  testator 
appoints  as  one  of  his  executors  a 
person  bearing  the  Christian  name  of 
"  Percival,"  who  resides  at  Brighton,  and 
has  a  son.  The  question  is,  whom  did 
the  testator  intend  to  appoint  by  this 

(3)  Wigram  on  Extrinsic  Evidence,  6,  6. 

(4)  2  Atk.  239. 

(6)  3  Bpo.  C.C.  311. 

(6)  S  Yes.  14S. 

(7)  13  Hee.  &  W.  200 ;  a.  c.  13  Law  J.  £ep 
Ereb.  863.  ^' 
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description  P      In  order  to  answer  this 
question  Sir  J.  Wigram's  fifth  proposition 
mnst  be  called  in  aid.     ''For  the  pur- 
pose   of   determining    the   object    of  a 
testator's  bounty,  a  Court  may  inquire 
into  every  material  fact  relating  to  the 
person  who  claims  to  be  interested  under 
the  will,  and  to  the  circumstances  of  the 
testator,  and  of  his  &mily  and  affairs,  for  the 
purpose  of  enabling  the  Conrt  to  identify 
the  person  intended  by  the  testator."  (8). 
Applying  this  proposition  in  this  case,  it 
appears  that  the  testator  had  an  intimate 
friend  of  the  name  of  William  Percival 
Boxall  (the  present  applicant),  residing 
in   Brighton,  that  the  testator  was  ac- 
customed to  address  him  as  "  Percival,*' 
and  not  by  the  name  of  "  William,"  that 
he  had  appointed  him   as  his  executor 
under  previous  wills,   that  Mr.   Boxall 
had  a  son   also  named    Percival,    well 
known  to  the  testator,  and  finally,  that 
no  one  else  bearing  the  name  of  Percival, 
either  as  surname  or  Christian  name,  was 
known  to  the  testator.     In  these  circum- 
stances it  appears  to  me  that  the  words 
used  by  the  testator  necessarily  point  to 
the  present  applicant.  It  is  true  that  at  the 
present  day  and  amongst  persons  of  the 
station  in  life  occupied  by  the  deceased, 
it  is  at  least  unusual  to  designate  a  man 
by  his  Christian  name  without  the  sur- 
name, though  accompanied  by  his  place 
of    residence,    and    the     distinguishing 
adjunct  of  "  the  elder  "  or  "  the  father, 
but  though  unusual  it  is  not  incorrect, 
and  assuming,  as  I  am  bound  to  do,  that 
the    words    were    really    those    of   the 
testator,   circumstances    may    be  easily 
imagined   which  would  account  for  his 
making  use  of  such  a  description.     Sup- 
pose a  testator  should  desire  to  leave  a 
legacy  to  a  particular  person  whose  sur- 
name he  had  forgotten  or  was  unknown, 
not  an  uncommon  state  of  things  amongst 
the  poor  in  some  parts  of  the  country,  a 
description  of  him  by  his  Christian  name 
and  place  of  abode  in   a  small  village 
would  in  many  cases  be  sufficient.    If  the 
name  were  an  uncommon  one,  the  evidence 
would  be  stronger,  andif  he  were  described 
as  the  father,  and  it  were  shewn  that  no 
other  person  than  one  father  and  one  son 


bore  that  name  in  the  parish,  the  case 
would  amount  to  certainty ;  and  thongh 
it  may  be  conjectured  that  greater  diffi- 
culty might  arise  in  ascertaining  who  was 
meant  as  to  a  person  bearing  a  com- 
mon Christian  name  and  residing  in  a 
populous  place  such  as  Brighton,  this 
cannot  alter  the  principle  applicable  to 
the  two  cases.  There  is,  however,  in  this 
case  no  reason  to  suppose  that  there 
is  any  other  person  to  whom  the  de- 
scription given  in  the  will  can  apply 
unless  it  be  to  the  present  applicant ;  indeed 
there  is  evidence  that  there  is  no  such 
person,  and  I  am  therefore  able  to  see 
without  any  doubt  that  the  applicant  is 
the  person  designated  by  the  language  of 
the  will. 

I  have  dealt  with  the  case  thus  far  on 
the    supposition    that    evidence    of  the 
testator's    declarations    of   intention    is 
not  admissible.     In  the  case  of  Charter  v. 
Charter  (1),  the  Lord  Chancellor  (Lord 
Cairns),  says — "  The  only  case  in  which 
evidence  of  this  kind  can  be  received  is 
where  the  description  of  the  legatee  or 
of  the  thing  bequeathed  is  equally  applic- 
able in  all  its  points  to  two  persons  or 
two  things."     Sir  J.  Wigram  states  the 
proposition  thus — "  The    only    cases  in 
which  evidence  to  prove  intention  is  ad- 
missible are  those  in  which  the  description 
in  the  will  is  unambiguous  in  its  applica- 
tion to  each  of  several  subjects  "X^)-    ^ 
these  expositions   of  the  law  are  to  be 
taken  without  any  qualification,  evidence 
of    the    testator's    expressed    intention 
could  not  be  given  in  this  case,  for  there 
is  here  only  one  known  subject  to  which 
the  testator's  language  can  apply.     It  is 
possibly  open  to  question  whether  such  a 
case  as  this  was  in  the  contemplation  of 
Lord  Cairns  and  Sir  J.  Wigram.     In  the 
present  case,  as  I  have  said,  it  is  not  shewn 
that  there  is  any  other  person  who  could 

properly  be  designated  as  **  Percival 

of  Brighton,  the  father."  If  there  were 
any  such  person,  evidence  of  testator's 
intention  would  be  admissible.  Is  such 
evidence  the  less  admissible  because  the 
claimant  has  no  competitor  ?  Probably 
the  answer  is  that  if  the  description  in 
the  will  is  in  itself  sufficient  to  describe  the 


(8)  Wigram,  Prop.  V. 


(9)  Wigram,  Prop.  VII, 
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only  known  subject  to  whioli  it  is  songht 
to  applj  it,  no  evidence  of  intention  is 
needed,  and  if  it  is  insufficient^  snch 
evidence  is  inadmissible.  "In  point  of 
priaciple,"  sajs  Sir  J.  Wig^ram,  "it  is 
submitted  that  a  description  which  is  so 
imperfect  as  to  be  useless  as  it  stands,  i.e. 
unless  it  be  aided  by  evidence  of  intention, 
is  not  distinguishable  from  one  which  is 
wholly  incorrect "  (9).  It  is  not,  how- 
ever, necessary  for  me  toexpress  a  positive 
opinion  on  this  point,  as  I  decide  the  case 
irrespective  of  the  testator's  enressed 
intentions,  but  if  evidence  of  his  declara- 
tions be  admissible,  the  matter  might 
have  been  disposed  of  in  a  very  few 
words,  for  I  have  before  me  the  draft  in 
the  testator's  own  handwriting  from 
which  the  will  was  copied,  and  in  that 
the  name  of  Percival  Boxall  is  plainly 
written,  the  explanation  of  the  omission 
being  that  in  the  haste  of  copying  the 
word  was  passed  over  as  illegible,  though 
the  stationer  now  admits,  as  the  fact  is, 
that  the  word  is  plainly  discernible.  The 
interests  involved  in  the  present  case  are 
of  small  importance,  but  I  have  thought  it 
necessary  to  consider  it  at  some  length  on 
account  of  the  serious  questions  of  prin- 
ciple on  which  its  determination  depends. 


Solidton — ^Bozall  &  Bozall,  for  applicant ;  R.  S. 
Taylor  &  Son,  for  remaining  executors. 
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THE  CARGO  KX  SGfllLLEB. 


Life  Salvage — Cargo  subsequently  reS" 
cued. 

Salvors  of  life  are  entitled  to  salvage 
reward  from  the  oioners  of  cargo  subse* 
quetUly  rescued  by  the  owners  of  the  cargo. 

Tufenty^fhe  tnen^  the  crews  of  four  boats^ 
saved  the  lives  of  ten  men,  and  gave  infor^ 
mation  to  a  steamboat^  which  rescued 
others.  The  services  lasted  about  four 
hoursj  amd  were  aitended  with  much  da/n^ 
ger.  Part  of  the  cargo ^  of  the  value  of 
Vol.  46.— p.,  D.  icji. 


40,000Z.,  having  been  afterwards  recovered, 
the  Court  awarded  the  salvors  of  life  6()0L 

This  was  an  action  to  recover  compen- 
sation for  life  salvage  against  part  of  the 
cargo,  the  ship  itself  having  been  lost. 
[The  services  are  stated  in  the  judgment.] 
The  statement  of  defence  alleged  that  the 
services  were  rendered  at  some  but  not 
great  risk  to  the  salvors,  and  that  the 
property  saved,  consisting  of  specie  of  the 
value  of  40,000Z.,  was  rescued  bj  the 
owners  themselves,  and  without  any 
assistance  from  the  plaintiffs.  In  other  re- 
pects  the  services  were  admitted,  and  that 
they  were  rendered  in  British  waters. 

Dr.  Deane  and  W.  0.  Phillimore,  for  the 
plaintiffs,  referred  to  the  Merchant  Ship- 
ping Act,  1854,  17  &  18  Vict.  c.  104. 
ss.  458,  459,  The  Johannes  (1),  the 
Admiralty  Court  Act,  1861,  24  Vict, 
c.  10.  s.  9,  the  Merchant  Shipping 
Act,  1862,  25  &  26  Vict.  c.  63.  s.  69, 
The  Willem  III.  (2),  The  Fusilier  (3). 

Butt  and  Lodge,  for  the  defendants. — 
The  cargo  was  recovered  long  after  the 
services  were  rendered  by  the  plaintiffs, 
and  by  the  defendants  themselves.  The 
plaintiffs*  rights  are  by  German  law 
against  the  persons  whose  lives  were 
saved. 

Cur,  adv.  vult. 

The  following  judgment  was  given  on 
May  15,  by 

Sib  Bobebt  Phillimobb.  —  This  is 
a  suit  for  salvage  brought  by  a  pilot 
cutter  and  some  small  boats  against 
a  portion  of  the  cargo  recovered  from  the 
North  German  ship  Schiller,  which  went 
to  pieces  not  long  ago  off  the  Scilly 
Islands.  The  suitors  are  the  Rapid,  a 
pilot  cutter  valued  at  500Z.,  with  a  crew  of 
eight  hands  on  board  her ;  the  0.  ^  M., 
a  six-oared  gig  of  the  value  of  401,,  with 
six  hands  on  board  her ;  the  Quinevre,  a 
six- oared  gig  also  of  the  same  value,  with 
seven  hands,  including  Stephen  HickB, 
her  coxswain,  and  the  Swift,  a  boat  be- 

(1)  Lush.  182  ;  s.c.  30  Law  J.  E«p.  Prob.  M.& 
A.  91. 

(2)  Law  Rep.  3  A.  &  E.  487. 

(3)  Br.  &  Lush.  341 ;  s.  c.  3  Moore  P.C.C.  (n.9.) 
66 ;  B.  c.  34  Law  J.  Rep.  Prob.  M.  &  A.  26. 
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longing  to  the  iflland  of  St.  Agnea,  with 
a  crew  of  four  faaiida,  including  her  oox- 
Bwain  Uriah  Lcjg. 

It  appears  that  on  the  7th  of  May  last 
year,  shortly  before  midnight,  they  heard 
the  whistlo  of  a  steam-Bhip  and  the  re- 
port of  a  gan  at  the  island  of  St.  Agnea ; 
aud  there  was  at  that  time  a  veiy  dense 
fog  over  the  whole  of  the  Scilly  Islands. 
Nevertheless,  suspecting  that  some  vessel 
mi^ht  be  in  danger,  the  crew  of  the 
0.  Sf  M.  started  from  the  island  of 
St.  Agnes  towards  wlut  is  called  the 
Western  Bocks,  and  the  crew  of  the 
Qumevre  pnt  off  and  proceeded  in  the 
same  direction.  These  facts  seem  to  be 
all  admitted.  The  weather  at  that  time 
coatinned  densely  thick  with  fog,  the 
wind  was  from  the  S.W.,  and  a  very 
heavy  sea  was  running  tbroagh  the  rocks 
and  breaking  over  the  sonken  ledges 
(between  which  the  boats  had  to  pass 
before  they  could  get  outaide)  to  such  an 
extent  as  to  greatly  imperil  the  lives  of 
those  on  board.  I  mnst  here  qnalify 
what  I  said  as  to  alt  these  facta  being  ad< 
mitted.  They  are  all  admitted,  I  think, 
with  the  exception  of  this  one,  as  to 
which  the  adraisaion  is  qualified,  for  they 
say  though  there  was  some  danger  there 
was  no  very  great  danger.  The  wind  in- 
creased as  they  went  on.  The  fog  shut 
out  all  landmarks;  and  notwithstanding 
that  many  of  the  salvors  were  licensed 
Trinify  pilots,  they  had  great  difficulty 
in  making  their  way.  One  of  the  men, 
being  on  the  island  of  Bryher,  saw  three 
spurs  wash  on  shore  and  some  broken 
deck  planks,  and,  summoning  the  crew 
of  the  Rapid,  he  got  under  way,  and 
passed  down  the  channel  between  the 
islands  of  Sampson  and  Bryher,  and  the 
crew  of  the  Rapid  underwent  some  diffi. 
culty  in  doing  this.  Uriah  Legg,  who 
was  on  the  look-oot  hill  above  Smith 
Sound,  on  the  iaiand  of  St.  Agnes,  be- 
tween six  and  seven  on  the  same  morn- 
ing, saw  a  broken  ship's  life-boat  drifting 
to  the  southward,  with  something  dark 
in  it  which  he  could  not  distinguish  for 
the  fog,  and  he  immediately  launched  the 
Sii-iff,  and  went  in  the  direction  of  the 
life-boat,  and  rowing  up  to  her  fonnd 
that  she  belonged  to  the   SekUler,  and 


that  there  waa  lying  in  bar  a  passenger, 
groaning,  beanmbed  with  oold,  and  in  a 
very  wmJc  state.  The  life-boat  was  very 
much  damaged,  one  half  of  ber  port  side 
being  clean  gone.  She  was  floating  on  a 
level  with  the  water,  and  the  passenger 
was  immersed  in  water  except  bis  head 
and  shoulders,  and  he  had  lost  all  power 
of  speech.  They  got  him  on  board,  aad 
took  all  proper  measures  to  restore  him 
to  animation.  In  the  meantime  the  other 
boats  were  going  to  the  wreck  of  the 
Schiller,  and  the  statement  goee  on  to 
shew  that  they  went  in  the  direction  of 
the  cries  between  the  rocks  which  are 
called  Miucarto  and  Uinalto,  the  chaaael 
between  which  is  filled  with  sunken  rocks 
and  ledges,  and  they  saw  one  man  float- 
ing on  the  water.  And,  going  on,  they 
saw  another  man,  whom  they  rescued. 
It  appears  that  the  Rapid  made  some 
tacks  to  see  if  there  were  any  men  Boat- 
ing on  the  wat«r ;  but  not  seeing  any, 
and  finding  the  men  they  had  got  re- 
quired care,  they  rowed  to  St.  Mary's  for 
medical  assistance.  Whilst  so  proceeding, 
they  passed  quantities  of  boxes,  clothes 
and  trunks,  which  they  did  not  stop  to 
pick  up,  being  anxious  to  obtain  ossis- 
auce  for  the  two  men.  I  mention  that 
fact  because  it  is  not  disputed ;  and  it 
appears  to  me  greatly  to  the  credit  of  the 
salvors,  when  they  give  an  account  of 
faow  they  rowed  through  a  quantity  of 
wreckage,  and  eventually  saved  six  men, 
and.upon  the  whole  they  saved  ten  hves 
themselves  ;  and  they  may  be  considered 
as  indirectly  saving  more,  because  they 
made  use  of  a  steam-heat  which  was 
going  to  Penzance,  and  sent  word  of  the 
distress  and  danger  in  which  other  men 
were,  and  some  of  those  men  were  saved 
on  board  the  steam-boat. 

Now  a  question  of  law  has  been  raised 
with  respect  to  these  services ;  and  first 
of  all  it  baa  been  contended  that  the 
cargo  is  not  liable  to  pay  salvage  remo- 
neration  for  the  saving  of  the  lives  of 
these  people.  It  is  admitted  that  no  part 
of  the  cargo  or  the  ship  was  saved  by  the 
salvors,  and  their  claim  is  rested  eicla- 
sively  and  entirely  on  the  preservation  of 
human  life. 

It  was  admitted  that  this  question  had 
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been  much  discussed  in  The  FusUier  (3), 
both  in  the  High  Coarfc  of  Admiralty  and 
in  the  Privy  Gonncil,  and  that  an  adverse 
decision  had  been  come  to  in  both  these 
Coorte ;  bat  it  was  pressed  upon  me  that 
the  decision  might  be  erroneons,  and 
might  be  reviewed  before  another  tribn- 
nal.  I  will  quote  shortly  the  case,  which 
is  to  be  found  in  the  third  volume  of 
Moore's  Privy  Council  EeporU  (N.S.),  p.  56. 
There  the  learned  Judge  said  :  '*  Several 
questions  of  law  have  arisen  respecting 
what  is  called  life  salvage,  and  to  this 
question  I  will  address  my  attention 
before  considering  the  particular  facts  of 
the  case.  First,  then,  as  to  the  old  law 
respecting  salvage  of  life  when  not  con- 
nected with  the  salvage  of  property,  the 
law  before  any  statute  was  passed  on  the 
subject.  There  is,  I  apprehend,  no  doubt 
that  the  law  was  that  where  no  ship  or 
cargo  had  been  salved,  no  property 
rescued  from  destruction,  but  lives  had 
been  saved  from  the  ship,  no  suit  for  sal- 
vage  reward  could  be  maintained.  One 
reason  of  this  state  of  the  law  was  that 
no  property  oould  be  arrested  applicable 
to  the  purpose.  There  could  be  no 
proceeding  in  rem — the  ancient  founda- 
tion of  a  salvage  suit.  It  is  true  that  an 
anomalous  case  did  sometimes  arise 
where  one  set  of  salvors  exclusively 
salved  life,  and  another,  wholly  distinct, 
Balved  the  ship  and  cargo.  But  even  in 
these  circumstances  the  salvors  of  life 
alone  could  not  render  the  property 
amenable  to  their  claims.  Then  as  to 
cases  where  life  and  property  had  both 
been  salved  by  one  set  of  salvors,  it  was 
the  practice  of  the  Court  to  increase  the 
amount  of  salvage  which  would  have  been 
given  if  property  only  had  been  salved. 
And  such  doctrine  does,  I  think,  rest  on 
too  high  authority  to  be  doubted.  The 
practice,  too,  was  that  all  the  property 
Balved  should  pay  in  such  increased  rate 
of  salvage  the  ship,  the  freight  and  the 
cargo  each  in  proportion  to  its  value. 
Such  being  the  state  of  the  law  and  the 
practice  of  the  Court,  the  question  arises, 
what  was  the  grievance  which  required 
the  interposition  of  the  legislature? 
That  grievance  clearly  was  that  persons 
who  had  risked  their  own  lives  perhaps, 


and  salved  life  only,  or  with  so  little  pro- 
perty as  not  to  afiford  the  payment  of  an 
adequate  reward,  could  not  be  justly  com- 
pensated. That  was  the  grievance  in- 
tended  to  be  remedied.  No  doubt  the 
leading  motive  for  a  legislative  enact- 
ment to  remedy  this  grievance  was  to 
encourage  the  salving  of  life,  but  there 
was  a  subsidiary  ground — the  encourage- 
ment of  salvors  generally  for  reward  of 
life.  Salvage  operates  as  a  further  in- 
centive to  salvage  exertions.  This  being 
so,  it  wouhl  be  reasonable  to  suppose  a 
priori  that  the  remedy  given  by  the  legis- 
lature would  be  commensurate  to  the  evil, 
and  effect  no  ftirther  change."  And  then 
the  learned  Judge  considered  the  sections 
of  the  Merchant  Shipping  Act  of  the 
17  &  18  Vict.  c.  1U4,  both  of  the 
458th  section  and  of  the  459th  section, 
and  he  came  to  the  conclusion  that  the 
cargo  was  clearly  liable  to  pay  the  life 
salvage. 

The  matter  was  argued  on  appeal 
before  the  Privy  Council,  and  1  had  the 
honour,  I  think,  of  appearing  for  the  ap- 
pellants. Dr.  Deane  appearing  for  the 
respondents. 

The  question  was  very  fully  gone  into 
indeed,  and  very  carefully  considered  in 
the  Privy  Council ;  and  Lord  Chelmsford 
delivered  the  judgment,  and  he  said : 
'*  The  general  rule  as  to  the  parties  liable 
to  pay  salvage  is  that  the  property  actu- 
ally benefited  is  alone  chargeable  with 
the  salvage  recovered.  But  this  rule  is 
inapplicable  in  the  case  of  life  salvage, 
because  it  is  difficult  to  imagine  a  case 
where  the  saving  of  the  lives  either  of 
the  crew  or  of  the  passengers  of  a  vessel 
in  distress  would  be  of  any  benefit  either 
to  the  vessel  or  to  the  cargo.  The  legis- 
lature, therefore,  could  not  have  intended 
that  the  benefit  to  property  should  be  the 
criterion  of  the  liability  to  the  payment 
of  life  salvage.  All  that  seems  to  have 
been  contemplated  is  that  there  should 
be  included  iu  the  entire  sum  payable  for 
salvage  of  ship  and  cargo  a  distinct 
reward  for  the  preservation  of  human 
life.'' 

His  Lordship  then  considered  the 
question  of  the  458th  section  of  the 
Merchant     Shipping    Act,    which     was 
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7He  Cargo  ex  SchilUr,  Adm. 
much  discussed  before  me,  and  he  s&js : — 
"  The  legielatore  seems  merely  to  hare 
had  in  view  the  rewarding'  at  a  higher 
rat«  persona  whose  Hervices  were  more 
meritorious  from  having  rescaed  hnman 
life  OS  well  as  property  from  peril,  and 
almost  to  have  assumed,  that  the  liability 
to  the  salvage  woald  attach  without  any 
distinction  upon  all  the  owners  of  pro. 
perty  exposed  to  the  common  danger." 
And  then,  entering  into  a  consideration 
of  the  468th  and  469th  sections  of  the 
stGtnto  as  removing  any  donbt  that  the 
previoas  section  might  have  created  on 
this  point,  their  Lordships  ended  their 
indgment  by  saying  :  "  The  object  of  the 
legislature  in  the  different  sections  re- 
ferred to  seems  to  have  been  to  give  a 
legislative  sanction  to  the  practice  of  the 
Conrt  of  Admiralty  of  indirectly  reward- 
ing salvors  for  the  preservation  of  human 
life  by  allowing  the  value  of  their  ser- 
vices to  be  made  the  subject  of  a  distinct 
estimate,  bat  without  intending  to  fix  the 
responsibility  of  payment  upon  one  class 
of  owners  of  the  property  involved  in  the 
peril  more  than  another." 

Now  it  has  been  contended,  as  I  have 
already  observed,  that  these  judgments 
are  erroneous,  and  would  be  re-con. 
sidered  and  perhaps  reversed  before 
another  tribuiud.  I  am  not  of  that 
opinion  myself  ;  but  I  am  clearly  of 
opinion  that  if  I  were,  it  would  be  im- 
proper in  me  to  give  a  judgment  in  any 
way  at  variance  with  the  decision  of  my 
predecessor  and  the  Privy  GonncU  in  this 
matter,  and  I  decline  to  do  so. 

It  is  then  contended  that  there  is  a 
distinction  between  this  case  and  The 
Fuailier  (^),  namely,  that  in  this  case 
the  cargo  was  saved  afterwards  by 
the  owners,  and  there  waa  no  cargo 
saved  at  the  time,  as  I  nndentand 
the  argument,  by  the  salvora  when 
the  lives  of  these  passengers  were  saved. 
Now  I  confess  I  am  nnable  to  follow  any 
distinction  in  principle  between  the  two 
cases  of  The  Fusilier  (3)  and  this  case  now 
before  me.  The  argument  that  tt  is  not 
salvage  becanse  the  owners  saved  the 
property  afterwards  seems  to  me  un- 
tenable. The  value  of  the  property  saved, 
no  doubt  by  the  owners  themselves,  in 
this  case  amounted  to  about  40,0002.  in 


specie.  I  think  that  cargo  so  saved  was 
liable  under  the  statute  to  which  I  have 
referred,  in  accordance  with  the  prin- 
ciples of  the  judgment  I  have  adverted  to, 
to  pay  salvage  remuneration  to  those  who 
saved  the  lives  on  board  the  vessel,  by 
whomsoever  that  property  was  saved, 
whether  by  another  set  of  salvors,  or 
whether  saved  by  the  owners  aa  alleged 
in  this  case.  I  am  of  opinion,  therefore, 
that  the  judgment  in  The  FtuiUer  (3) 
binds  me,  and  that  I  must  follow  it  on  the 
present  occasion  ;  and  it  remaiuB  only  to 
say  what  amount  of  remuneration  the 
Goart  ought  to  award.  The  property  is 
very  large— 40, OOOi. — but  the  servioos, 
though  very  efficient,  were  not  long 
or  accompanied  with  mnoh  danger, 
although  with  some  danger  to  the  parties 
performing  them.  They  lasted  on  an 
average  between  three  and  four  hours, 
and  there  is  no  doubt  whatever  that  the 
lives  of  these  people  would  have  been 
irretrievably  lost  but  for  the  exertions  of 
these  men, 

I  have  already  spoken  with  the  praise 
which  I  think  they  deserve  of  their 
hastening  to  save  hnman  life,  and  disre- 
garding portions  of  the  cargo  which 
might  hare  been  valuable  to  them  had 
they  saved  them  ■  and  I  need  not  refer  to 
that  again.  It  has  been  said  they  have 
received  751. ;  but  looking  to  the  affidavit 
referred  to,  I  think  they  must  be  con- 
sidered as  not  having  been  paid  by  the 
cai^,  but  by  the  passengers,  who  were 
naturally  prompted  to  give  a  reward  out 
of  their  own  pocket  to  those  who  had 
saved  their  lives. 

There  were  four  boats  of  the  value  I 
have  described,  and  the  number  of  men  1 
have  mentioned,  and  I  think  I  shall 
make  a  fair  award  if  1  allot  SOOl.  to  all 
the  boats  in  this  case. 
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DBNGH  v.   DENCH. 


TFiK — Lithogrdphed  Form — Unattested 
Inierlineaiions  and  Obliterations — Dedara- 
turn  of  Intention  of  Testator  before  Execu- 
tion of  Paper — Probate  with  Alterations, 

Testaior  made  his  will  on  a  lithographed 
formy  which  he  adapted  to  his  purposes  by 
fiUing  up  the  blank  spaces  therein  and  by 
making  certain  obliterations  and  inter' 
lineaHons  which  appeared  in  the  body  of 
the  wiU.  The  surviving  attesting  witness 
cotUd  give  no  information  as  to  whether  or 
not  the  obliterations  and  interlineations 
were  on  the  wiU  when  he  attested  it ;  but  it 
appeared  that  the  testaior  had  made  cer- 
tain dedaraiions  as  to  his  intentions  before 
ike  date  of  the  execution  of  the  wiUj  and 
that  to  give  ejfect  to  those  intentions  it  was 
necessary  that  the  aUerations  in  question 
should  be  so  made  in  it.  In  these  circum- 
stances the  Court  came  to  the  conclusion 
that  the  alterations  were  made  before  the 
€3oeeution  of  the  instrument  and  decreed 
probate  of  it  in  its  altered  form. 

Edward  Dench,  late    of  York  Place, 
Brighton,  in  the  county  of  Sussex,  gentle- 
man, deceased,  died  on  the  23rd  of  Jann- 
ary,  1876,  leaying  a  daly  executed  will, 
dated  the  2nd  of  May,  1871,  whereof  he 
appointed  Mr.  William  Martin  executor. 
The  will  was  on  a  lithographed  form,  en- 
doraed,  "  Form  of  will  where  the  property 
is  left  to  wife  for  life,  and  after  her  death 
to  the  children  absolutely."    By  it  the 
testator,  after  directing  that  all  his  just 
debts,  fhneral  and  testamentary  expenses 
be  paid  by  his  trustee,  gare,  devised  and 
bequeathed  all  the  rest,  residue  and  re- 
mainder of  his  estate  and  effects  whatso- 
ever and  wheresoever,   both    real    and 
personal,  whether  in  possession  or  rever- 
Bion,  reoiainder  or  expectancy,  unto  Mr. 
William  Martin,  of^  Ac,  his  executors  and 
administrators,  upon  trust  to  permit  and 
Buffer  his  wife,  Mary  Anne  Britten  Dench, 
to  have  the  use  and  enjoyment,  &c.,  &c., 
daring  the  term  of  her  natural  life,  and 
from  and  after  her  decease  he  gave,  de- 
vised and  bequeathed  the  same  and  every 
part  thereof  unto  "  my  only  son,  Harry 
Dench."    The  words  marked  by  the  in- 


verted  commas  were  interlined  in  the 
testator's  handwriting,  and  the  pen  was 
drawn  through  the  clause  in  the  litho- 
graphed form  following  the  word  "  unto," 
and  which  rau,  "And  among  all  and 
every  my  children  who  shall  be  living  at 
the  decease  of  my  said  wife  in  equal 
shares  and  proportions,  and  the  issue  of 
such  of  them  as  shall  be  dead  (such  issue 
nevertheless  taking  only  the  share  to 
which  their  deceased  parents  would  have 
been  entitled  in  the  event  of  such  parents 
surviving  my  said  wife),  to  and  for  his, 
her  or  their  own  use  and  benefit  abso- 
lutely." 

The  will  was  propounded  by  the  plain- 
tiff, the  widow,  and  Harry  Dench,  a  minor, 
appearing  by  his  mother  as  guardian,  who 
claimed  that  probate  of  it  in  its  altered  form 
might  be  decreed,  and  the  question  raised 
in  the  suit  between  them  and  the  defendants 
was  the  time  at  which  the  obliterations 
and  interlineations  appearing  on  the  face 
of  the  will  were  made,  before  or  after  the 
execution  of  the  instrument. 

The  facts  of  the  case,  as  proved  by  the 
evidence  adduced  at  the  hearing,  were 
these :  The  testator  was  twice  married, 
and  he  left  surviving  him  his  widow,  four 
children,  issue  of  his  first  marriage,  and 
one  child,   Harry   Dench,  issue  of    his 
second  marriage.     He  had  no  propert<y 
of  his  own,  but  under  the  will  of  a  rela- 
tive of  his  first  wife  he  had  a  life  interest 
in   a  property  yielding    an    income    of 
1,000Z.  a  year,  which    became  divisible 
upon  his  death  among  the  children  of  the 
first  marriage,  who  each  took  a  vested 
interest  in  his  or  her  share  on  attaining 
the  age  of  twenty-one.     Harry  Dench, 
his  youngest  son,  who  was  bom  in  1869, 
was  unprovided   for,  and    in    1871  his 
mother  pressed  the  testator  to  make  pro- 
vision for  him  by  will.     Some  time  after- 
wards (the  exact  date  did  not  appear)  he 
gave  her  a  will,  saying  "  he  hoped  she 
would  be  satisfied . ' '     The  plaintiff  did  not 
examine  the  paper  at  the  time,  and  when 
on  the  death  of  the  testator,  who  was 
very  careless  about  his  papers,  it  came  to 
bo  looked  into,  it  was  found  to  be  not 
the  will  of  1871,  which  was  contained  in 
a  bundle  of   other  papers  subsequently 
given  to  the  plaintiff  by  the  deceased,  but 
a  will  which  he  had  made  whoUj  in  her 
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Dmck  V.  J)fnch,  Prob. 
favour  shortly  after  their  marriage.    The 

earviving  atteetrng  witneax,  who  etated 
that  the  will  was  folded  wheu  he  eigned  it, 
conld  give  no  icfurmation  as  to  the  inter- 
lineations or  obliteratioDH  appearing  od 
the  fuce  of  it,  but  it  appi-ared  that  some 
time  before  May,  1871,  the  testator  told 
Mr.  Martin,  his  eiecator,  who  was  well 
acquainted  with  his  affairs  and  the  cir- 
cumstances ef  the  family,  that  he  intended 
to  make  a  will  as  there  was  a  "  poor  boy 
to  be  looked  out  for."  One  of  the  child- 
ren of  the  first  marrif^e,  of  whom  there 
were  five  surviving  at  the  date  of  the 
will,  died  in  July,  1875,  after  attaining  his 
majority.  The  testator  thus  became  en. 
titled  abaolntely  to  one-fifth  share  in  the 

{iroperty,  in  the  whole  of  which  he  had  a 
ife  interest,  and  he  also  died  possessed  of 
other  property,  personalty,  to  the  amount 
of  600i. 

Deane  (with  him  0.  A.  Middleton),  for 
the  plaintifis,  contended  that  the  wiU  as 
altered  ought  to  be  admitted  to  probate. 
Where  a  lithographed  form  of  will  was 
nsed  by  a  testator  blanks  had  to  be  filled 
up  and  alterations  made  to  adapt  it  to  bis 
purposes,  and  therefore  the  presumption 
that  unattested  altemtions  appearing  on 
the  face  of  a  will  mnst  have  been  made 
after  ite  execution,  was  much  weaker  in 
the  case  of  a  lithographed  form  of  will 
than  in  that  of  an  engrossed  instrument. 
The  statement  of  the  testator  to  Mr.  Mar- 
tin shewed  that  be  intended  to  make  a 
provision  for  his  yonngest  son,  and  it  was 
reitsouable  to  conclude  that  the  alterations 
in  the  form  by  which  etToct  was  given  to 
his  intentions,  were  made  before  the  exe- 
cntion  of  the  instrument. 

Iii-derwick  (with  him  Soarle),  for  the 
deteudiints,  allowed  that  tliere  was  a  dif- 
ference between  alterations  in  a  litho- 
graphed form  of  will  and  a  written  will, 
and  that  the  statements  made  by  the  de- 
ceased to  Mr.  Martin  were  admissible  in 
evidence.  But  when  it  was  sought  to 
rebut  by  evidence  of  declaratiojia  of  in. 
tention  by  a  testator  the  presumption  of 
law  that  unattested  alterations  in  the  will 
were  made  after  its  execution,  the  de- 
clarations mast  be  of  a  specific  and  clear 
character,  and  must  point  to  the  altera- 
tions made  in  the  will.  Here  the  de- 
clarations were  not  of  that  chai-acler. 


The  Pbbsident  (Sib  Jdies  Huihem). 
— I  think  the  will  should  be  admitted  to 
proof  with  the  alterations.  I  do  not  Ihinl: 
that  it  is  necessary  upon  this  occasion  to 
determine  a  question  which  has  inciden- 
tally arisen  as  to  whether  or  not  a  state- 
ment made  by  the  testator  upon  an  occa- 
sion after  the  execution  of  the  will,  tending 
to  shew  that  it  was  bo  altered  before  it 
was  eiecntcd,  is  admissible  in  evideoce. 
It  is  not  necessary  on  this  occasion  to 
determine  whether  or  not  evidence  of 
that  kind  woald  be  admiasihle,  because  1 
do  not  think  that  Mr.  Martin's  evidence 
could,  under  any  circumstances,  have 
shewn  when  the  alterations  were  made. 
They  might  have  been  made  before  the 
time  of  the  conversation  with  him,  but 
after  the  execution  of  the  will,  and  there- 
fore I  do  not  think  that  he  could  have 
carried  the  cose  farther  than  it  stAnda. 
But  it  is  clear  that  when  the  Court  has 
to  determine  whether  alterations  on  the 
face  of  a  will  have  been  made  before  or 
after  its  execution,  statements  of  the  tes- 
tator before  the  execution  may  be  given 
in  evidence  with  a  view  to  shew  that  tbe 
intention  which  be  expressed  his  deter- 
mination t«  carry  out  would  not  be  car- 
ried out  nuless  the  alter&tioue  in  qaestion 
were  made.  That  is  laid  down  in  Doe  v. 
Palmer  (1),  and  it  has  been  recognised 
since  as  good  law.  I  adopt  it  on  ihis  oc- 
casion, and  I  apply  it  to  the  facts  before 
me  in  this  manner  : — The  testator  at  the 
time  he  made  this  will  was  not  possessed 
of  the  share  which  subsequently  came  to 
him  by  reason  of  the  death  of  one  of  tlie 
children  by  his  first  marriage,  and  though 
of  course  he  might  have  anticipated  the 
possibility  of  one  of  those  dying,  yet  one 
cannot  but  feel  that  the  language  which 
he  used  must  have  had  more  immediale 
reference  to  the  property  of  which  he  was 
then  possessed.  It  does  not  appear  that 
it  was  more  than  6001.,  or  that  his  posi- 
tion was  then  such  as  to  render  it  pro- 
bable that  the  amount  of  personalty  which 
he  would  die  possessed  of  would  be  greater. 
Now  he  had  already  left  the  whole  of  liis 
property  over  which  he  had  a  power  of 
disposal  to  his  wife.  His  attention  ap- 
pears to  have  been  directed  at  a  later 
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period  to  the  qnestion  whether  or  not  he 
should  make  some  special  provision  for 
the  child  of  the  second  marriage,  and 
though  Mrs.  Dench  does  not  state  exactly 
when  the  conversation  occnrred  about  the 
risk  which  the  boj  must  run  if  he  were 
not  provided  for,  it  is  evident  that  she 
was  under  the  impression  that  the  will  of 
May,  1871,  was  made  in  consequence  of 
the  suggestion  of  hers,  that  something 
should  be  done  for  the  boy,  and  I  sup- 
pose it  was  through  the  careless  habits  of 
the  testator  that  he  gave  her  the  earlier 
will  instead  of  the  will  of  1871.  Whether 
that  be  a  true  explanation  or  not,  it  ap- 
pears from  the  evidence  of  Mr.  Martin 
that  his  attention  was  drawn  to  the  ques- 
tion as  to  whether  or  not  he  should  make 
some  special  provision  for  this  boy.  He 
states  that  the  testator  said,  **  there  was 
a  poor  boy  to  be  looked  out  for,"  but  if 
the  will  had  stood  in  the  way  in  which  it 
does  in  the  lithographed  form  before  any 
alteration  was  made,  it  would  have  left 
this  boy  a  share  only  with  bis  brothers 
and  sisters  of  the  half-blood  in  whatever 
personalty  the  deceased  might  die  pos- 
sessed of.  In  other  words  it  would  have 
lefl  this  child  with  a  provision  of  only 
about  1002.  It  appears  to  me  that  it 
would  be  idle  for  any  man  to  talk  of  that 
as  a  fulfilment  of  the  intention  he  ex. 
pressed  to  look  out  for  the  boy.  It  is  in- 
conceivable that  that  is  what  he  could 
have  intended;  and  as  that  would  not 
have  satisfied  his  expressed  intention,  I 
think  it  is  incredible  that  the  will,  as  it 
originally  stood,  was  the  form  of  will 
wluch  he  intended  to  make.  Well,  I  find 
that  an  alteration  has  been  made  which 
would  carry  out  the  expressed  intention 
of  the  testator,  and  the  declaration  to 
which  I  have  referred  leads  me  to  the  in- 
ference that  the  alteration  must  have  been 
in  existence  at  the  time  when  the  will 
was  executed.  1  can  conceive  no  reason 
why  the  testator  should  have  made  the 
change  in  his  testamentary  dispositions 
which  would  result  from  giving  effect  to 
the  lithographed  form  only  without  the 
alterations.  I  do  not  rest  my  decision 
upon  the  appearance  of  the  doctunent, 
because  I  confess  I  am  unable  to  see  any- 
thing that  would  lead  me  to  a  safe  con- 
doaion  upon  the  subject,  in  the  colour  of 


MICHAELMAS   1876  to  MICHAELMAS   1877. 


15 


the  ink  and  so  on.  The  evidence  of  the 
attesting  witness,  also,  I  think,  leaves  the 
matter  unexplained.  He  states  that  the 
will  was  turned  down  or  folded  in  half 
when  he  signed  it,  and  that  he  is  unable 
to  say  whether  there  were  any  lines  drawn 
through  the  portion  of  it  which  he  saw. 
I  am  left  entirely  to  draw  an  inference 
from  the  facts  of  the  case,  apart  from  his 
testimony,  but  for  the  reasons  I  have 
stated,  I  come  to  the  conclusion  that  these 
alterations  must  have  been  in  the  will  at 
the  time  it  was  executed,  because  other- 
wise it  would  not  have  gpiven  effect  to  the 
intention  the  testator  expressed,  to  look 
out  for  and  benefit  the  boy — his  son  by 
his  second  marriage.  I  pronounce  for 
the  will  with  the  alterations. 


SolicitoM— Waddilove  &  Nutt,  for  plaintiffs ;  Nash 
&  Field,  for  defendants. 


>.} 


THE   ANNA.* 


[IN  THE  COURT  OF  APPEAL.] 

{Appeal  from  the  Admiralty  Division.) 

1876. 
May  18. 

Cause  of  Necessaries — Foreign  Ship  in 
Colonial  Port— Jurisdiction  of  Adtniralty 
Division— 3  ^  4  Vict,  c.  65.  s.  6. 

The  Court  has  jurisdiction  to  entertain  a 
claim  against  a  foreign  ship  to  recover  pay* 
ments  made  to  enable  the  master  of  the 
ship  to  supply  her  with  necessaries  whiU 
lying  in  a  British  colonial  port. 

The  Wataga  (1)  upheld. 

This  was  an  appeal  from  a  decision  of 
the  Admiralty  Division  (Sir  R.  Philli- 
more)  in  favour  of  the  plaintiff"  upon  a 
demurrer  to  the  statement  of  claim  in  a 
cause  of  necessaries. 

The  phiintiffs  were  a  firm  of  ship, 
brokers  who  had  accepted  and  honoured 
a  bill  of  exchange  drawn  upon  them 
by  the  master  of  a  Norwegian  vessel, 
in  order  to  obtain  an  advance  for 
necessaries.  The  defendants  were  the 
owners  of  the  vessel.   It  appeared  by  the 

*  Coram  James,  L.J.;  Baggallay,  J. A.;  and 
Lush,  J. 

(1)  Swab.  Ad.  165. 
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Btateraent  of  claim  that  the  necessaries 
were  supplied  to  the  ship  whilst  Ijing  ia 
the  port  of  Qaebeo. 

The  defendant  demarred  on  the  ground 
(inter  alia)  that  the  Court  had  no  jnria- 
dictioD  under  3  &  4  Vict.  c.  65.  b.  6,  to 
proceed  i»  rem  where  the  ship  is  a 
fbreif^  vesKel  and  was  lying,  at  the  time 
of  the  anpply  of  the  necessaries,  at  a 
colonial  port. 

The  learned  Jndge  felt  bound  upon 
this  point  by  the  decision  of  Dr.  Lush- 
ington,  in  The  Wataga  (1),  and  orer- 
raled  the  demnirer  giving  leave  to  the 
defendants  to  appeal. 

Mijbargh  {itihvard  with  him),  for 
the  defendants. — There  ia  nothing  in  the 
language  of  the  Act  to  warrant  the  de- 
cision in  The  Wntaga  (1),  and  that  case 
should  be  overruled.  The  case  of  a  ship 
lying  in  a  British  colonial  port  is  undia- 
tinguishable  in  principle  from  that  i»f  a 
vessel  lying  at  a  foreign  port.  Yet  the 
latter  has  been  held  to  be  without  the 
purview  of  the  Act — The  India  (2). 
See  also  Tke  Ella  A.  Olark  (3). 

E.  0.  Olarhton,  for  the  plaintiff's,  was 
not  called  on  to  argne. 

jAHKa,  L.J. — Tbia  appeal  mnst  be  dia- 
missed.  Dr.  Lnahiugton  twenty  years 
ago  in  the  case  of  The  Wataga  (1),  went 
fully  into  the  construction  of  this  statute, 
and  the  judgment  which  he  delivered  on 
that  occasion  has  been  accepted  ever 
since.  The  legislature  with  that  decision 
before  them  nave  legislated  upon  the 
same  subject  matter,  and  have  allowed 
the  decision  to  remain  nna5ect«d  by 
statutory  provisions.  It  is  too  late  to 
raise  a  question  of  jurisdiction  involving 
the  reversal  of  that  decision  now. 

BiaoALL^T,  J.A.,  and  Lube,  J.,  con- 
curred. 

Judgment  affirmed. 


Solicitors — H.  W.  CoIUdb  &  Robisaoa,  Urerpool, 
for  plaintiffs ;  Qregor;.  Bovcliffss  &  Co.,  ageata 
for  Hull,  StoDS  &  Fletcher,  LiTerpool,  for 
defendantt. 


Pbobate.  1 

1876.       >niTHEaOODE0PHABBieTCLiBIE. 

Nov.  14.  J 

Administration — Party  entitled  to  Qranl 
aged  and  infirm — Grant  to  Party  enlUled  in 
Dietribulion. 

A.  died  a  spinster  and  inteetate,  leaving 
B.,  /ier  mother  and  next-of-kin,  and  C.,  her 
titter,  together  ttie  only  per»on»  entitled  in 
ditlribulion  to  her  pergonal  estate  and 
effeet».  B.,  the  mother,  beiiiy  aged  and 
infirm,  ami  preeumalily  itteapable  of  ad. 
ministering  the  estate,  the  Court  made  the 
grant  to  G.  -under  the  73rd  section. 

Harriet  Clarke,  late  of  Manchester, 
died  on  the  14th  of  October,  1876,  a 
spinster  and  intestate,  leaving  surviving 
her,  Sarah  Clarke,  her  mother  and  next* 
of-kin,  and  Kmma  Clarice,  her  sister, 
together  the  only  persons  entitled  in  dis- 
tribution to  her  persona]  estate  and 
effects.  Sarah  Clarke,  the  mother,  was 
aeventy-nine  years  of  age,  and  in  such 
feeble  health,  suffering  from  heart  and 
brain  disease,  that  she  could  not  be  safely 
informed  of  the  death  of  her  daughter. 

C.  A.  Middleton  moved  the  Court  to 
decree  letters  of  administration  to  the 
personal  estate  and  effects  of  the  de- 
ceased to  Emma  Clarke,  the  sister. — The 
circumstances  of  this  case  are  special 
and  warranted  tbe  grant  being  made 
under  section  73  of  20  St  21  Vict.  c.  77. 

Thb  Peebidbkt  (Sie  J,  Haxhen). — I 
was  considering  whether  it  was  or  not 
my  duty  to  make  tbe  grant  for  the 
mother's  use  and  benefit.  The  grant 
would  come  tb  an  end  upon  the  moUier's 
death ;  and  then  another  application 
wonld  have  to  be  made.  I  was  not  sore 
it  was  not  my  duty  to  make  the  gnutt  in 
that  form.  Some  advantage  might  accrue 
to  the  revenue  firom  a  second  application, 
but  I  do  not  think  that  this  is  a  case  in 
which  1  am  bound  to  take  that  into  con- 
sideration, and  the  grant  may  go  as 
prayed, 

Qrant  aecorHagly. 

Solicitor — Vtindrej,  apnt  for  T.  Sonliwuii,  Uui- 
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THE  M.   MOXHIM.* 


fIN  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  Admiralty  Dmsion.) 
187G. 

(hnflid  of  Laws — Negligence — Master 
and  Servant — Damage  to  a  Pier  Abroad — 
British  Ship — Lex  Loci — Lex  Fori — Per- 
sonal Staiide, 

A  British  ship  damaged  a  pier  affixed 
to  the  soU  of  Spaifiy  and  was  arrested  in 
that  country.  She  was  released  on  con' 
dition  that  the  questions  of  negligence  and 
damages  should  he  tried  in  England^  the 
question  of  UahiLUy  to  be  determined  on  the 
tame  footing  as  if  the  case  had  been  tried 
in  Spain.  A  ntit  having  been  instituted 
against  the  ship  in  the  Court  of  Admiralty ^ 
ike  answer  aUegedy  inter. alia,  that  the  pier 
was  part  of  the  land  of  Spain,  and  that  by 
the  law  of  Spain  in  force  at  the  time  and 
place  of  the  collision,  the  master  and 
mariners,  and  not  the  ship  or  her  owners, 
was  or  were  liable  in  da/mages : — 

Held  (reversing  the  decision  of  the  Court 
lelow),  that  so  much  of  the  answer 
as  alleged  nonliability  by  the  law  of 
Spain  was  material,  and  ought  not  to  be 
struck  out,  as  the  law  of  Spain  was  the  law 
by  which  the  liability  of  the  ship  and  of 
her  owners  must  be  determined. 

Thifl  was  an  appeal  from  the  deciBion 
of  the  Court  of  Admiralty,  reported  45 
Law  J.  Rep.  P.  D.  &  A.  36. 

The  ship  had  done  damage  to  a  pier 
forming  part  of  the  soil  of  Spain,  and 
had  been  arrested  in  that  country,  but  it 
was  agreed  that  the  case  shonld  be  tried 
in  England,  no  greater  liability  to  attach 
to  the  ship  or  her  owners  than  wonld 
haye  attached  if  the  case  had  proceeded 
in  the  Courts  of  Spain. 

WcUkin  Williams  and  ClarJcson  (/.  C, 
Maihew  with  them),  for  the  defendants. — 
The  allegation  that,  by  the  law  of  Spain, 
neither  the  ship  nor  the  owners  are 
liable,  is  material.  It  is  conceded  that 
in  agreeing  to  haye  the  case  tried  in 
England  the  parties  did  not  intend  that 
any  greater  liability  should  be  imposed 

^  CoTom  JamM,  L.J.;  Mellish,  L.J.;  and 
B«ggiillay.  J.A. 

Vol.  46.--P.,  D.  dE  A. 


upon  the  defendants  than  if  the  trial  had 
proceeded  in  Spain.     Bnt  it  is  contended 
that    the    Sx)anish    Court    wonld    haye 
applied  English  law  and  not  Spanish  law, 
and  that  by  English  law  the    rules    of 
Spanish  law  are  immaterial  to  the  case. 
This  is  not  a  correct  yiew.     Even  if  the 
Spanish  Courts  were   to  proceed    upon 
the  principles  applicable  by  English  law 
to  the  case,  they  would  haye  to  hold  that 
the  rule  of  Spanish  law  now  relied  on 
was  a  defence  to  the  action  if  proved.   The 
circumstances  are  such  that  the  lex  loci 
would  be  enforced  in  an  English  Court. 
The     defendants     do     not   rely     upon 
the  wide  terms  of  24  ft  25  Vict.  c.  10. 
s.  7,  for  that  section  doubtless  was  not 
intended  to  confer  on  the  Court  of  Ad- 
miralty  any  jnrifldiction   previonsly  nn- 
known  to  the  Courts  of  Common  Law. 
They    contend  that,    accordincr    to    the 
prii^iples  which  have  guided  the  Com- 
mon   Law  Courts  in  matters  aUeged  to 
have    arisen     abroad,   the   Spanish  law 
affords  them  a  defence  in  the  present 
case.     The  questions  in  such  a  case  are : 
First — ^Did  Ihe  cause  of  action  arise  in  a 
foreign    country  or  upon   a  ship  which 
was  subject  to  foreign  law  ?     Second — ^If 
the  cause  of  action  arose  in  a  foreign 
country  or  on  a  ship  which  was  subject 
to  foreign  law,  is  the  action  one  which, 
according  to  the  ancient  distinction,  is 
transitory  ?  Third — If  the  cause  of  action 
arose  in  a  foreign  country,  or  upon  a  ship 
which  was  subject  to  foreign  law,  and  if 
there  is  no  objection  on  the  ground  of 
the  action  being  in  its  nature  local,  the 
question  arises,  is  the  rule  of  foreign  law 
which  is  invoked  as  a  defence,  a  rule  of 
substantive  law,  or    of  mere  procedure  ? 
And,  lastly — If  the  defence  is  one  of  sub- 
stantive   law,  is    it    one    to    which    an 
English  Court  can  give    effect  without 
contravening  the  express  law  of  England 
or  the  principles   of  natural  justice  as 
understood  in  this  country?     All  these 
questions  must  be  answered  in  favour  of 
the  defendants.     Here  the  cause  of  action 
arose  in  Spain,  for  the  damage  was  done 
to  the  soil  of  Spain.     Moreover  The  King 
y.  Coombe  (1)  shews  that  where  an  act 
is  done,  on  board  a  ship,  which  does  in- 


(1)  1  Leuch  388. 
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jury  on  land,  the  offence  is  committed 
on  the  land.  if^  however,  the  Court 
holds  that  the  act  here  complained  of 
took  place  on  board  the  ship,  still  the 
ship  was  not  a  man-of-war  entering  a 
poi*t  as  a  matter  of  international  right, 
but  a  private  vessel  approaching  the  soil 
of  Spain  for  the  purposes  of  trade.  She 
was,  therefore,  subject  to  the  Spanish 
law.  This  distinction  is  pointed  out  in 
The  Exchange  v.  M'Fadden  (2).  The 
matter,  therefore,  having  arisen  in  a  place 
subject  to  the  law  of  Spain,  the  defend- 
ants do  not  desire  to  take  any  objection 
here  on  the  ground  of  the  local  nature  of 
the  action  ;  for  the  parties  have  agreed  to 
try  the  case  here. 

The  next  question  is  as  to  the  defence 
being  one  of  substantive  foreign  law  and 
not  of  mere  procedure.  The  scope  of 
this  distinction  is  apparent  from  the  cases 
collected  in  the  notes  to  Mostyn  v.  Fdb}^ 
gas  (3).  In  Hie  General  Steam  Navigation 
Compamj  v.  OuUlon  (4),  Parke,  B.,  said, 
at  p.  895,  in  dealing  with  the  third  plea, 
"  The  injury  complained  of  is  averred  to 
have  arisen  on  the  high  seas  out  of  the 
jurisdiction  of  England,  and  not  to  have 
been  conmiitted  by  the  defendant  per- 
sonally, but  by  a  third  person  who  was 
master  of  a  French  vessel,  the  defendant 
being  a  French  subject.  So  far 
the  plea  is  free  from  obscurity.  If 
the  defendant  was  not  liable  for 
the  acts  of  that  other  by  that  law 
which  is  to  govern  this  case,  he  has  a 

good  defence  to  the  action ;  and,  for  the 
efendant,  it  is  contended  that  the  plea 
means  to  aver  that  by  the  law  of  France  he 
was  not  liable  for  those  acts,  but  that  a 
body  established  by  French  law  .... 
were  ....  alone  liable  ....  and  if 
such  be  the  true  construction  of  this  plea 
we  are  all  strongly  inclined  to  think 
that  there  is  a  good  defence  to  this 
action.*'  His  Lordship  then  alludes  to 
the  ''well-established"  distinction  be- 
tween matters  of  substance  and  matters 
of  procedure,  and  the  same  principle  has 

(2)  7    Cranch.  (U.S.  Sup.  Court)  Rep.  116,  at 
p.  144. 

(3)  1  Smith  L.C.  7th  ed.  p.  703,  et  $eq, 

(4)  11  Mee.  &  W.  877;   s.  c.  13  Law  J.  Rep. 
:ibcch   168. 


been  applied  in  the  recent  case  of  BuUoch 
V.  Gaird  (6).  The  defence  here  set  up  is 
that  the  act  complained  of  is  not,  as 
against  the  ship  or  owners,  a  wrong  at 
all.  This  is  substantive  not  adjective 
law,  and  therefore  aflfbrds  protection  to 
the  defendant  within  the  rules  laid  down 
in  those  cases,  and  in  Mostyn  v.  Fahri- 
gas  (3),  The  Halley  (6)  and  PhiUips  v. 
Eyre  (7). 

Lastly,  in  giving  effect  to  the  foreign 
law  in  this  instance,  there  is  no  infringe- 
ment of  an  express  enactment  of  English 
law,  as  the  holding  of  a  master  liable  for 
the  negligence  of  a  compulsory  pilot 
would  have  been  in  The  Halley  (6).  Nor 
is  the  defence  contrary  to  natural  jus- 
tice. The  English  rule  of  respondent 
superior  is  purely  artificial,  and  has  no 
application,  even  in  this  country,  to  a 
contractor. 

Benjamin  and  Butt,  for  the  plaintiff. — 
The  allegation  of  non-liability  by  Spanish 
law  is  immaterial.  Conceding  that  the 
law  to  be  here  applied  is  that  which  the 
Spanish  Court  would  have  applied,  still 
it  is  the  English  law  of  maater  and 
servant  which  would  have  been  appli- 
cable to  the  case.  The  extent  of  liability 
to  which  the  servant  can  commit  the 
master,  i.e.,  to  which  the  master  of  the 
ship  can  commit  the  owner,  is  what  the 
civilians  called  a  personal  statute.  The 
lex  domicilii  in  this  respect  follows  the 
person  all  over  the  globe. 

[James,  L.J. — Legitimacy,  marriage, 
Ac.j  are  questions  of  that  sort,  but  uie 
civilians  never  so  regarded  agency  or  a 
liability  for  the  tortious  acts  of  another.] 

Lloyd  Y.  Quvbert  (8)  shews  that  in 
estimating  the  extent  of  responsibilily  of 
a  ship  owner  for  liabilities  inciuTed  by 
the  master,  the  law  of  the  flag  is  to  pre> 
vail,  because  the  flag  is  notice  to  all  the 
world  of  the  ship's  nationality,  whereas 
no  other  law  can  be  applied  to  the  case 

(5)  44  Law  J.  Rep.  Q.B.  124 ;  8.  c.  Law  Rep. 
10  Q.B.  276. 

(6)  37  Law  J.  Rep.  Adm.  33  ;  s.  c.  Law  Rep. 
2  P.C.  193. 

(7)  40  Law  J.  Rep.  Q.B.  28 ;  8.  e.  Law  Rep.  6 
Q.6.  1. 

(8)  35  Law  J.  Rep.  Q.6.  74 ;   s.  c.  Law  Re^ 
1  Q.B.  116. 
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with  eqaal  justice.  That  was,  no  donbt, 
a  case  of  contract,  but  the  same  reasons 
would  apply  to  the  cansing  of  damage. 
AU  persons  seeing  the  English  flag  mnst 
be  taken  to  know  that  thej  are  dealing 
with  a  master  whose  employer  is  bonnd, 
by  the  law  of  the  flag,  to  use  diligence  in 
selecting  a  competent  and  carefnl  person 
to  navigate  his  ship,  and  that  if  the 
master  is  negligent  the  owner  is  respon- 
sible. As  was  pointed  out  bj  Willes,  J., 
in  the  Exchequer  Chamber,  the  ignorance 
of  the  law  of  the  flag  which  may,  in 
point  of  fact^  exist  is  nothing  more  than 
exists  in  many  cases  where  the  law  to  be 
applied  is  indisputable.  The  reason  is 
that  there  is  a  holding  out  or  notice,  by 
the  owner,  of  the  nationality  of  the 
ship. 

[Hellish,  L.J. — ^In  that  case  the  owner 
was  held  entitled  to  exemjption  because 
he  had  given  notice  of  the  law  under 
which  the  exemption  was  claimed.  In 
that  case  it  would  be  immaterial  whether 
the  parties  claiming  against  him  had 
availed  themselves  of  the  notice.  But 
here  yon  seek  to^  the  master  by  reason 
of  a  holding  out.] 

The  decision  in  LLoyd  v.  Ouibert  (8) 
is  a  negative  pregnant.  The  master  was 
sot  liable  there  becanse  there  was  no 
liability  by  French  law,  the  law  of  the 
flag,  but  would  have  been  liable  if  there 
had  been  a  liabiUiy  by  the  law  of  the 
flag. 

[MiLLiSH,  L.J. — In  that  event  there 
would  have  been  a  liability  both  by  the 
foreign  law  and  by  the  lex  fori,  and  the 
rule  established  by  the  authorities  wonld 
have  been  satisfied  that  there  must  be  a 
liability  bv  both  laws.  That  is  not  the 
case  here.] 

The  rule  established  by  the  authorities 
is  not  that  there  mnst  be  a  liability  by 
both  laws,  but  that  if  the  act  is  excusable 
or  justifiable,  or  there  has  been  an  act  of 
indemnity  so  as  to  make  the  act  no 
wrong  at  all,  either  by  the  foreign  law  or 
by  the  lex  fori,  that  fact  is  an  answer  to 
the  action.  But  here  the  act  done  is  a 
wrongful  act,  and  all  that  the  defendants 
can  say  is,  that  by  a  foreign  law  some- 
one else,  and  not  they  or  their  ship,  is  or 
are  liable.  Therefore,  the  English  law, 
or  law  of  the  flag,  being  prima  facie  the 


law  applicable  to  the  case,  no  exception 
is  afforded  by  the  foreign  law  here  relied 
on,  since    the  act  complained   of    is  a 
wrong  even  by  the  Spanish  law.     That 
being  so,  the  English  Court  has  jurisdiction 
to  grant  the  relief,  not  only  becanse  the 
parties    have  contracted  that   the  case 
shonld  be  tried  here,   but  because   the 
tendency   of  the    Courts    has    been  to 
favour    jurisdiction  where  the  damage, 
though  done  to  realty,  can  be  adequately 
compensated  by  damages.      It  is  only 
where  title  to  realty  abroad  is  in  question 
that  the  Courts  have  absolutely  declined 
jurisdiction,  the  substantial  reason  being 
that  in  such  a  case  the  Court  cannot  give 
efiect  to  its  decree  or  judgment,  having 
no  control  over  the  subject-matter.     In 
claims  of  mere  damages,  the  objection  on 
the  ground  of  venue  is  technical,  and  the 
Courts  have  not  &voured  it  where  the 
effect  would  be  to  deprive  the  parties  of 
relief  which  they  might  adequately  obtain 
in  this  country — Mostyn  v.  Fabrigas  (3). 
And  now  under  the  Judicature  Acts  the 
Legislature    has  abolished  the    techni- 
caUty    altogether.      Moreover,    in    the 
cases  of  trespass  to  realty  abroad  the 
act  was  completed  upon  the  land.    Here 
the  negligence  is  on  board  an  English 
ship,   so  that  the  cases  are  not  wholly 
analogous.     Th^  Queen  v.  Anderson  (9) 
shews  that  distinct  principles  apply  to 
acts  done  upon  a  ship  to  those  which  go- 
vern acts  done  upon  a  carriage  or  on 
land.       No    doubt    the  wrong    in    The 
Queen  v.  Anderson  (9)  was  done  whoUy 
upon  the  ship,  but  the  present  case  is 
quite  as  analogous  to  that  as  to  the  cases 
where  the  whole  act  is  done  upon  land, 
and  Lloyd  v.  Ouibert  (8)  shews  that  the 
balance  of  convenience  is  in  favour  of 
applying  the  law  of  the  flag. 

James,  L.J. — In  this  case  the  occupier 
of  a  portion  of  Spanish  soil  brings  an 
action  against  the  owner  of  an  English 
ship  for  knocking  against  that  part  of 
Spanish  land  and  doing  damage  thereto. 
In  this  respect  it  is  novel,  and  if  there 
had  been  no  agreement  between  the  par- 
ties a  very  difficult  question  might  have 

(9)  38  Law  J.  Bep.  M.C.  12  ;  s.  c  Law  Bep.  1 
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The  if.  Xiuelum  (App.),  Mm. 
ftriBeii  as  to  the  power  of  this  Court  to 
deal  nith  &  olum  for  dam^e  done  to 
Spanish  land.  Bat  here  an  agreement 
has  beea  made  iu  order  to  obtain  the  re- 
lease of  the  ship,  which  had  been  arrested 
ia  Spaie,  that  the  case  shonld  be  heard 
here,  and  the  owner  shonid  be  liable  to 
the  same  extent  as  he  would  have  been 
in  the  Conrta  of  Spain,  Mr,  Benjamin 
very  properly  admits  that  he  cannot  snp. 
port  the  decision  of  the  Conrt  below 
nnleSB  the  defendant  wonid  have  been 
liable  if  the  case  had  been  tried  in  Spain. 
Bnt  he  says  the  defendant  wonld  nave 
been  liable  there  because  the  principle  of 
English  law  as  to  principal  and  agent 
wonld  follow  a  master  all  over  the  world, 
not  only  int&r  se  between  the  principal 
and  agent  bnt  also  as  to  third  parties, 
even  if  those  third  parties  be  foreigners 
with  whom  he  may  be  bronght  into  con- 
tact, whether  by  contract  or  by  reason  of 
tort.  No  anthority  is  cited  to  ns  for  that 
proposition,  and  I  am  nnable,  on  prin- 
ciple, to  assent  to  it.  I  can  onderatand 
that  the  law  of  principal  and  agent  in 
this  conntry  may  be  material  as  between 
the  principal  and  a  foreigner  to  the  ex- 
tent of  det«rminit]g  the  anthority  of  the 
agent  abroad  to  bind  the  prinnipsl,  bnt  I 
cannot  think  that  where  a  tort  is  com- 
mitted in  a  foreign  coantry  for  which  a 
principal  is  not  liable  by  the  law  of  that 
conntry,  the  law  of  this  conntTT  can  be 
invoked  to  render  him  liable  in  the  Courts 
of  that  conntry.  If  I  take  my  servant 
abroad  with  me  to  drive  my  carriage  I 
do  not  take  the  maxim  respondeat  auperior 
with  me.  That  being  so,  it  is  admitted  for 
the  purpose  of  this  case  that  by  the  law  of 
Spain,  where  a  servant  commits  a  wrong- 
ful act  of  this  sort,  the  wrong  is  not  im< 
pnted  to  the  superior.  And  the  Spanish 
Court  not  being  bound,  in  my  opinion,  to 
apply  the  English  law  to  the  case,  no 
liability  on  the  part  of  the  owner  is  niade 
oat  to  my  mind,  and  I  think  the  jndg. 
ment  of  the   Coiut  below  mnst  be  re- 


Mellibh,  L.J. — I  am  of  the  same  opin- 
ion. Man^  cases  were  cited  relating 
either  to  injuries  to  personal  property  or 
personal  injuries.  Bnt  it  appears  to  me 
to  be  perfectly  well  established  by  the 


cases  of  TkeHaUey  (6)  andPAvUipi  v.  Eyre 
(7),  that  in  respect  to  injuries  to  personal 
property  or  personal  ininriee  no  action 
can  be  maintained  in  this  oonntiy  for  an 
act  done  abroad,  unless  the  act  complained 
of  is  wrongfnl  both  by  the  law  of  the 
conntry  in  which  it  is  committed,  and 
also  by  the  laws  of  this  conntry.  If  that 
is  the  rule  with  re^rd  to  personal  inja- 
ries  and  wrongs  to  perwnat  property,  it 
seems  to  me  that  it  must,  a  fortiori,  be 
the  rule  with  regard  to  wrongs  to  real 
property.  Whether,  supposing  the  injnry 
to  be  done  to  real  property  in  the  present 
case,  that  injury  could  be  the  subject  of 
enquiry  in  this  conntiy,  is  a  qneetion 
which  does  not  arise,  beoauBe  of  the 
agreement  made  in  this  case,  that  if  the 
ship  were  released  in  Spain  the  rights  and 
liabilities  of  the  parties  should  be  deter- 
mined in  this  ooantry  as  if  the  case  were 
tried  in  Spain. 

But  it  is  said  this  was  not  an  injoi; 
committed  on  the  land  at  all.  It  was 
said  that  the  injury  was  caused  by  negli- 
gent management  of  the  vessel,  and  there- 
fore the  wrong  was  done  on  board  a 
British  vessel,  and  therefore  the  English 
law  wonld  have  been  applicable  even  in 
Spain.  I  am  unable  to  accede  to  that 
proposition.  It  is  unnecessary  to  consider 
what  wonld  be  the  law  applicable  where 
a  man  on  a  British  ship  on  the  high  seas, 
fired  a  gnn,  for  instance,  and  did  damage 
on  the  shore  of  a  foreign  conntry.  Here 
the  ship  was,  aa  Mr.  Clarkaon  pointed 
out,  merely  touching  at  the  pier  for  pur- 
poses of  trade,  and  was  there  subject  to 
the  law  of  the  country.  Whilst  there  she 
comes  into  contact  with  the  pier,  which 
is  so  fixed  to  the  soil  as  to  be  a  part  of 
the  land  of  a  foreign  country,  and  it 
seems  to  me  impossible  to  say  that  this  is 
not  an  injury  done  by  a  ship,  which  at  the 
time  was  subject  to  the  Spanish  law  to 
the  actnal  Ituid  or  soil  of  Spain.  Then 
Mr.  Benjamin  says,  that,  although  if  the 
act  is  innocent  or  excusable  by  the  law  of 
the  country  where  the  act  is  done,  pro- 
ceedings will  not  be  entertained  in  this 
conntry,  yet  where  the  act  is  not  an  inno- 
cent or  excusable  act,  but  a  wrongfnl  act 
by  the  law  of  the  foreign  coantry,  as  w^ 
as  a  wrong  by  our  law,  that  English  law 
may  be  applied  in  determining  which  of 
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certain  persons  is  responsible  for  that 
wrongfdl  act.  But  I  think  this  is  not  a 
sound  distinction.  There  is  a  well  recog- 
nised  distinction  between  qnestions  of 
sabstantive  law  and  questions  of  proce- 
dure, and  no  donbt,  if  in  so  applying 
the  English  law,  we  were  merely  fol- 
lowing the  procedore  of  the  tribunsd 
in  which  the  substantive  law  appli- 
cable to  the  case  was  being  enforced, 
the  contention  would  be  well  founded. 
But  whether  or  not  a  certain  person  is 
responsible  for  an  act  is  not  a  question  of 
adjectiye  but  of  substantive  law.  It  is 
nothing  less  than  a  question,  so  far  as 
that  person  is  concerned,  of  whether 
a  wrong  has  been  committed  at  aU.  The 
case  of  The  General  Steam  Navigation 
Company  v.  ChtUlon  (4)  is  an  authority 
on  this  point  in  the  defendant's  favour. 
For  these  reasons,  I  am  of  opinion  that 
the  Courts  in  Spain  would  have  been 
bound  to  apply  Spanish  law  to  the  case, 
and  that,  as  by  Spanish  law,  the  defen- 
dant would  not  be  liable,  he  has  com- 
mitted no  wrong  for  which  he  can  be  ren- 
dered liable  in  this  country,  although  the 
act  was  one  for  which,  by  a  principle  of 
English  law,  he  might  have  been  made 
responsible  if  it  had  been  committed  in 
this  country. 

Baogallat,  J.A. — I  am  of  the  same 
opinion.  The  learned  Judge  of  the  Court 
below  relied  very  much,  in  his  judgment, 
upon  the  case  of  The  Queen  v.  Anderson 
(9),  but  there  the  offence  was  committed 
wholly  upon  the  vessel  itself,  and  the 
question  chiefly  discussed  was  whether, 
although  a  foreigner,  the  defendant  was 
not,  by  his  contract  to  serve  on  a  British 
vessel,  brought  into  the  position,  during 
such  service,  of  a  British  subject.  I  do 
not  myself  see  the  analogy  between  that 
case  and  the  present.  Nor  does  the  case 
of  The  Halley  (6),  which  was  also  relied 
upon  in  the  judgment  of  the  Court  be- 
low, appear  to  me  to  support  that  judg- 
ment. The  principles  applicable  to  such 
cases  as  the  present  were  clearly  laid 
down  in  the  case  of  Phillips  y.  Eyre  (7) — 
Firstly,  that  the  act  complained  of  must 
be  of  such  a  character  that  it  would  have 
been  actionable  if  committed  in  England ; 
secondly,  that  the  act  must  not  be  such 


21 


as  would  have  been  justifiable  by  the  law 
of  the  place  where  it  was  committed. 
Applying  those  principles  to  the  circum- 
stances before  us,  it  appears  to  me  that 
that  portion  of  the  answer  which  alleges 
the  non-liability  of  the  defendant  by  the 
law  of  Spain,  affords,  if  piK>ved,  a  defence 
to  the  action,  and  ought  not  to  be  struck 
off  the  record. 

Judgment  reversed. 


Solicitors— C.  C.  Ellis  &  Co.,  for  plaintiffs ;  Parker 
&  Clarke,  for  defendant. 
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WUl  —  Bevocation  —  Conditioned  Will, 
with  Clause  of  Bevocation — Condition  not 
fulfilled — Earlier  Will  admitted  to  Probate. 

A.  made  a  will  in  1864.  In  1874  he 
and  his  wife,  previous  to  starting  on  a  jour' 
ney  hy  railway,  made  a  joint  will  in  these 
terms  : — '*  This  is  the  last  wiU  and  testa- 
ment of  us,  A.  Sf  B.,  8fc.,  8fc.,  in  case  we 
shall  he  called  out  of  this  world  at  one  and  the 
same  time,  and  by  one  and  the  same  accident. 
We  direct,  8^c,,  8fc.  We  revoke  all  former 
wills,  and  declare  this  to  be  our  last  will 
and  testament.^ ^  They  met  with  no  acci' 
dent  on  their  journey,  and  A,  died  in  De- 
cember, 1876,  leaving  B.,  his  wife,  surviv- 
ing him :  Held,  that  the  intention  to  re- 
voke all  previous  wills  was,  in  commxm 
with  the  other  provisions  of  the  wiU,  subject 
to  the  condition  on  which  the  instrumfiut 
had  been  made  dependent,  and  that  the 
condition  not  having  been  fulfilled,  the  in- 
strument did  not  operale  as  a  revocation  of 
the  wUl  of  1864,  which  was  accordingly 
admitted  to  probate. 

The  testator,  the  Bev.  Thomas  Hugo, 
rector  of  West  Hackney,  in  the  county 
of  Middlesex,  died  on  the  31st  of  Decem- 
ber, 1876. 

He  duly  executed  a  will  on  the  15th  of 
March,  1864,  and  thereby  devised  and 
bequeathed  all  his  property,  real  and  per- 
sonal,   to  his  wife,  Agnes  Jane  Hugo, 
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in  re  Tie  Good)  of  H'ugo,  Pnb. 
absolntelj,  and  also  appointed  her  sole 
ezecntriz. 

On  the  12th  of  October,  1874,  the  tea- 
tator  and  his  wife,  being  about  to  go  on 
a  jonrney  by  railway,  shortly  after  tbe 
occnrrence  of  a  severe  railway  accident, 
made  a  joint  will  in  these  terms : — 
"  This  is  the  last  will  and  testament  of 
ns,  Thomas  Hugo  and  Agnes  Jane  Hugo, 
his  wife,  residing  at  the  rectory  house. 
West  Hackney,  in  case  we  shall  be  called 
ont  of  this  world  at  one  and  the  same 
time,  and  by  one  and  tbe  same  accident. 
We  direct  that  payment  be  made  of  all 
oar  joint  debts  and  faneral  and  testamen- 
tary expenses,  and  snbject  thereto,  and 
tbe  faith fnl  carrying  ont  of  certain  'earnest 
wishes '  in  the  envelope  which  contains 
this  paper,  we  give,  devise  and  bequeath 
&c.  We  nominate,  canstitnte  and  ap- 
point the  said  F.  H.  &  E.  H.  (the  persons 
named  in  the  will  of  1864),  executors. 
We  revoke  all  former  wills,  and  declare 
thin  to  be  our  lost  will  and  testament," 

On  the  death  of  the  deceased,  who  died 
not  from  accident  but  from  disease,  the 
joint  will  was  found  loose  in  an  envelope, 
with  five  sheets  of  note  paper,  headed, 
"  Earnest  Wishes,"  bnt  dated,  "  The  Mor- 
row of  the  Feast  of  Our  Lord's  Ascension, 
1875."  The  will  of  18G4  was  also  found 
in  an  envelope. 

The  deceased  left  Bnrriving  him  bis 
widow  and  three  sisters,  who  consented 
to  probate  being  decreed  of  the  first  will. 

Dt.  Bwahey  moved  tbe  Court  to  decree 
probate  of  the  will  of  tbe  15th  March, 
1864.  The  will  of  1874  was  dependent 
on  a  contingency  which  never  hap- 
pened. It  was  to  take  effect  only  upon 
the  death  of  the  testator  and  his  wife  at 
one  and  tbe  same  time,  and  by  one  and 
tbe  same  accident,  and  there  was  nothing 
to  shew  that,  the  wife  surviving,  he  de- 
sired to  revoke  the  previous  will.  The 
condition  affected  the  whole  of  the  joint 
will,  including  the  general  revocatory 
clause,  and  the  earlier  will  was  entitled 
to  probate.  He  referred  to  In  the  Qoode 
of  ba  Silva  (1),  In  the  Good*  of  Winn  (2), 

<1)  2  Sw.  &  Tr.  316;  ».  c,  30  Law  J.  Hep. 
P.  M.  &A.  171, 

(.2)  2  St.  &  Tr.  147. 


Panont  v.  Lanoe  (3),  Eoherli  v.  Eoierti 
(4),  In  the  Goods  of  Porter  (5), 

Thb  Pebsidekt  (Sm  Jamxs  Hasnef).— 
I  am  of  opinion  that  the  application  should 
be  granted.  The  case  of  Da  Silva  (1) 
establishes  that  if  a  conditional  iastrD- 
ment  is  a  codicil  to  an  original  will,  and 
is  connected  with  it  by  a  distinct  refer- 
ence to  the  will,  it  must  be  admitted  to 
probate,  and  that  seems  to  m.e  to  be  sach 
a  decision  as  I  think  shonld  be  given  in 
snch  a  case.  But  I  have  here  further  to 
consider  whether  this  last  instrument  is 
itself  entitled  to  probate  as  tbe  testator's 
will,  and  for  that  purpose  1  must  see 
whether  or  not  it  is  to  take  effect  abso- 
lutely on  his  death,  or  only  on  certain 
events  which  have  not  happened.  Now 
he  distinctly  says,  "  This  is  tbe  last  will 
and  testament  of  us,  Ac.,  Ac.,  in  case  we 
shall  be  called  ont  of  the  world  at  one 
and  the  same  time,  and  by  one  aud  the 
same  accident."  The  condition  upon 
which  it  is  dependent  has  not  happened, 
and  therefore  I  have  to  consider  tbe 
case  just  as  though  it  were  tbe  only  in- 
strument in  question. 

(Having  referred  to  t4ie  cases  cited  in 
the  argument,  the  learned  President  con- 
tinued). In  this  case,  also,  the  will  being 
conditional,  and  tbe  condition  having 
failed,  tbe  paper  is  not  entitled  to  be  ad- 
mitted to  probate,  and  I  think,  ftirther, 
that  the  observation  of  Dr.  Swabey  is 
well  founded,  that  the  condition  attaches 
to  the  whole  of  tbe  instrument.  The  ex- 
pression of  an  intention  ia  revoke  all 
other  wills  was  only  subject  to  the  condi- 
tion which  is  mentioned  at  the  beginning 
of  the  will  itself.  The  will  not  being  en- 
titled to  probate,  being  no  will  in  fact, 
there  is  nothing  which  it  has  operated 
upon,  and  the  earlier  will  must  therefore 
be  admitted  to  probate. 


SoliciUm — H«aJea  b  Son. 


(3)  1  VeLBen.  189. 

(4)  2  Sw.  &  Tr.  387 ;   a.  c. 
P,M.  &A.  4S, 

(5)  39  Law  J.  B«p.  Prob.  &  I 
R«p.  2  P.  &  D.  22. 
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T        11  DBMPSET  V,  LAWSON. 

Jan.  11. 
Feb.  20.  . 

Wm --Inconsistent  WiUs—WhoU  8uh- 
jed-Matfer  of  Earlier  WUl  iiot  covered  by 
Later  Will,  and  Earlier  WUl  not  expressly 
revoked — Revocation  by  Implication  of 
Earlier  WiU. 

If  it  can  be  collected  from  the  language 
of  the  wUlj  taken  in  connection  with  the 
facts  ioith  which  it  was  used,  that  it  was 
the  intention  of  the  testator  to  dispose  of 
his  property  in  a  different  manner  to  that 
in  which  he  disposed  of  it  by  an  earlier 
unU,  the  earlier  will  will  be  revoked,  and 
this  although  m  soms  particulars  the  laler 
wiU  does  not  completely  cover  the  whole 
svihjeet-maMer  of  the  earlier  with 

In  1858  A.  executed  a  will  in  which  she 
named  B,,  0.  and  D.  residuary  legatees. 
She  executed  a  second  will  in  1860.  The 
dispositions  of  the  two  wills  were  in  the 
main  the  same,  but  the  name  of  B.  was 
omitted  from  the  later  unU  which  contained 
no  general  residuary  bequest,  and  did  not 
expressly  revoke  the  earlier  wUl.  A,  died, 
leaving  considerable  personal  estate  which 
did  not  pass  under  the  later  will.  The 
Court  construing  the  language  of  the  later 
wHl  in  connection  with  the  facts  with  which 
it  was  used,  came  to  the  conclusion 
that  the  testatrix  intended  that  it  should 
stand  alone,  and  thai,  though  she  did  not 
intend  an  intestacy  as  to  any  portion  of  her 
property,  it  revoked  by  implicalion  the 
whole  of  the  earlier  wiU, 

The  testatrix,  Elizabeth  Baroness  Staf- 
ford, late  of  Hombj  Castle,  in  the  county 
of  York,  died  on  the  29th  of  October, 
1862,  possessed  of  considerable  real  and 
personal  estate  in  the  United  States  of 
America  and  of  personal  estate  in  Eng- 
land. 

She  dnlj  execated  a  will  on  the  28th 
of  Angnst,  1858,  and  by  it,  after  dis- 
posing of  her  American  property,  real  and 
personal,  she  bequeathed  all  her  personal 
estate,  not  before  bequeathed,  to  Sir 
William  Lawson,  of  Brough  Hall,  in  the 
county  of  York,  Baronet^  and  his  sons, 
John  and  Thomas,  in  trust — First,  to 
pay  debts  and  funeral  expenses ;  second, 


to  pay  a  perpetual  annuity  of  lOOZ.  a 
year  to  Dr.  Grant,  Roman  Catholic 
Bishop  of  Southwark,  and  his  successors  ; 
third,  to  pay  certain  annuities  in  the  will 
mentioned ;  fourth,  to  raise  and  pay  a 
sum  of  3,0002.  to  her  step-son,  Lord  Staf- 
ford ;  fifth,  to  pay  the  interest  arising 
from  the  residue  to  her  sister,  the  Duchess 
of  Leeds,  for  life,  and  after  her  decease 
to  her  other  sister,  Mrs.  Emily  Mac 
Tavish  for  life,  and  "  after  the  decease 
of  the  survivor  of  my  said  sisters,  upon 
trust,  as  to  such  portions  of  my  said 
residuary  personal  estate  as  may  by  law 
be  bequeathed  to  charitable  purposes, 
and  the  stocks,  funds  and  securities  upon 
which  the  same  may  have  been  invested 
as  aforesaid,  upon  taist  as  to  one-third 
part  thereof  to  pay,  assign,  transfer  and 
apply  the  same  to  or  for  the  benefit  of 
the  Bioman  Catholic  Convent  of  the 
Sisters  of  Mercy,  at  Bermondsey,  in  the 

county  of for  ever ;  and  as    to 

one  other  third  part  to  pay,  assign, 
transfer  and  apply  the  same  to  and  for 
the  benefit  of  the  Roman  Catholic  Con- 
vent    of at    Richmond,   in 

the  county  of  York,  for  ever ;  and  as 
to  the  remaining  third  part,  to  pay,  as- 
sign,  transfer  and  apply  the  same  to  the 
Roman  Catholic  Convent  of  the  associa- 
tion called  the  Sisters  of  the  Gt>od  Shep- 
herd, at  Hammersmith  in  the  county  of 
Middlesex,  for  ever,  for  the  respective 
charitable  purposes  of  the  said  institu- 
tions respectively ;  and  as  to  any  parts  of 
my  residuary  personal .  estate  which  can. 
not  by  law  be  bequeathed  to  charitable 
purposes,  and  also  as  to  any  part  of  my 
residuary  personal  estate  he)*einbefore 
bequeathed  the  trusts  whereof  may.  on  any 
account  fail,  or  be  or  become  invalid  or 
incapable  of  taking  effect,  I  give  and  be- 
queath the  same  to  my  said  sisters,  Louisa 
Catherine,  Duchess  of  Leeds,  and  Emily 
MacTavish,  their  executors,  adminis- 
trators  and  assigns,  as  joint  tenants,  for 
their  use  and  benefit.  I  give  and  be- 
queath to  the  said  Sir  William  Lawson 
the  snm  of  200Z.  as  an  acknowledgment 
for  the  trouble  he  will  have  in  the  trus- 
teeship and  executorship  of  this  my  will, 
and  in  the  event  of  his  dying  in  my  life- 
time I  bequeath  the  same  to  his  sons, 
John    and    Thomas    Paulinus    Lawson, 
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equally  to  be  divided  between  them,  in 
like  acknowledgment,  provided  they  act 
B8  executors  and  trustees  of  this  my  will. 
I  appoint  the  said  Sir  William  IjLWBon 
and  the  said  John  and  Thomas  Fanlinos 
L&wson  executors  of  tbia  my  will,  save 
and  except  aa  to  my  property  aforeaaid 
in  the  UDit«d  States  of  America,  of  which 
I  have  already  appointed  executors." 

This  will  was  prepared  by  Mr.  Charles 
Blount,  of  Bichmond,  in  the  county  of 
York,  the  sohcitor  to  the  t«statriz.  In 
1860  the  testatrix  iuHtmcted  Mr.  Blount 
to  prepare  a  new  will  for  her,  and  a  fur 
copy  of  such  will,  embodying  her  wishes 
and  containing  a  clanso  revoking  all  pre. 
vious  wills,  was  forwarded  to  her  in  or 
about  December,  1860.  The  testatrix, 
however,  did  not  adopt  this  paper,  and 
in  the  course  of  her  correspondence  with 
Mr.  Blount  she  wrote  to  hira  on  the  13th 
of  February,  1862,  as  follows ;— "  The 
Duchess  shewed  me  your  letter,  and  I 
thank  yon  for  your  care  of  me.  I  am 
sure  it  is  out  of  pure  kindness.  But 
Huch  calamities  have  happened  in  my 
family  that  the  will  was  no  longer  appli- 
cable. Besides  I  have  given  away  a 
great  deal  of  property  since  then.  .  .  . 
I  have  written  my  own  will,  a  very  sim- 
ple one My   funds  I   have 

left  to  Sir  William  and  his  sons,  who, 
afler  paying  my  annuities,  will  divide  the 
remainder  between  my  sisters,  and  after 
their  death  will  go  half  to  charity  and 
half  to  my  little  great  nieces  and  nephews, 
just  enough  to  keep  them  from  starving. 
...  Of  course  I  shall  repay  you  for  your 
trouble  about  the  will  though  I  do  not 
use  it." 

The  will  the  testatrix  herself  prepared 
contained  no  revocatory  clause,  and  it 
was  executed  by  her  on  the  5th  of  De- 
cember, 1860.  By  it  she  devised  to 
Basil  R.  Spalding,  Esq.,  of  Baltimore,  all 
her  real  estate  in  the  United  States  of 
America  whatsoever,  wheresoeyer  and 
howsoever,  in  tmst  as  to  certain  lands 
for  the  nse  and  benefit  of  her  sister,  the 
Duchess  of  Leeds,  and  various  other 
devises  and  bequests  followed,  varying 
some  of  the  dispositioDs  of  the  will  of 
1858,  as  to  the  American  property  and 
repeating  others,  but  not  mentioning 
by  description  all  the  estates  referred  to 


in  that  will.  The  will  then  contintied— 
"  I  give  and  bequeath  to  Sir  Wilham 
Lawson,  Baronet,  of  Brongh  Hall,  in 
North  Yorkshire,  and  his  two  sons,  John 
and  Thomas  Lawson,  all  my  Baltimore 
and  Ohio  railroad  shares,  all  my  Spanish 
stocks  and  certificates,  and  all  other 
shares  and  stocks  I  may  be  possessed  of 
or  entitled  to  at  the  time  of  my  death 
whatsoever,  wheresoever  and  howsoever, 
in  trust  for  the  following  purposes — First, 
to  pay  my  debts  and  funeral  expenses, 
which  I  desire  may  be  as  moderate  as 
possible ;  Secondly,  to  pay  to  Henry 
Valentine,  Lord  Stafford,  three  thousand 
pounds  sterling  if  he  survives  me,  and 
then  to  pay  the  following  annuities  to  the 
persona  hereinafter  mentioned." 

[Here  followed  an  enumeration  of  the 
annnities,  most  of  them  being  to  the 
same  persons  and  for  the  same  amonnta 
as  in  the  will  of  1858,  and  the  will 
continued.] 

"  All  the  residue  of  income  from 
the  above  stock  and  shares,  after  paying 
the  annuities  above  meutaoned,  I  be- 
qneath  equally  between  my  two  sist«n, 
the  Duchess  of  Leeds  and  Mrs.  Emily 
MacTavish  during  their  lives;  if  the 
Duchess  survives  Mrs.  MaoTavish,  then  I 
give  to  her  the  whole  income  for  her  life. 
At  the  death  of  both  my  sisters  I  leave 
one-half  of  all  the  sud  stocks  and  shares 
whatsoever  and  wheresoever  to  the  chil- 
dren of  Charles  C.  Carroll  MacTavish, 
my  nephew ;  the  other  half  of  the  said 
stocks  and  shares  I  request  Sir  W. 
Lawson  and  his  sons  to  hold  for  the  fol- 
lowing charities  or  to  secure  the  funds 
to  them  tor  the  use  of  his  country,  and 
not  to  be  diverted  to  any  foreign  chari- 
table institntions.  I  request  my  tmstees 
to  appropriate  one-fourth  of  Uie  above 
sum  to  the  establishment  of  the  Order 
of  the  Sisters  of  Charity  in  London,  in 
connection  with  Lady  Ceorgiana  Fullar- 
tou,  if  she  be  living,  or  to  the  establish- 
ment she  shall  have  founded ;  one-fourth 
to  the  Good  Shepherd  at  Hammersmith ; 
one-fourth  to  the  Priory  of  onr  Lady  of 
Peace,  at  Richmond,  in  Yorkshire ;  one- 
eighth  toafnnd  for  aged  and  infirm  Roman 
Catholic  priests  in  England,  and  one- 
eighth  for  the  education  of  poor  Rimtaii 
Catholic  diildreit.   I  appoint  Sir  William 
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Lawson  and  his  sons,  John  Lawson,  Esq., 
and  Thomas  Lawson,  Esq.,  exeentors  of 
this  mj  last  will  and  testament  for  all 
matters  and  things  in  England  and  in 
respect  of  all  mj  shares,  funds  and 
stocks,  &c.,  wheresoever  and  howsoever." 

On  the  18th  of  June,  1862,  the  testatrix 
execnted  a  codicil,  and  by  it,  after  making 
some  unimportant  alterations  in  her  tes- 
tamentary dispositions,  she  confirmed  her 
'"  last  will  and  testament  in  all  respects, 
except  so  far  as  it  is  altered  by  this 
codicil." 

At  the  death  of  the  testatrix  a  sum  of 
8,9872.  4a.  6d.  stood  to  her  credit  at 
Messrs.  Rothschild's,  being  the  proceeds 
of  the  sale  of  some  of  the  Spanish  certi- 
ficate^  which  she  held  at  the  date  of  the 
will  of  1858,  and  which,  by  her  direc- 
tions, had  been  sold  on  the  30th  of  June, 
1862.  She  had  not,  at  the  time  of  her 
death,  given  any  directions  as  to  the  re- 
investment of  this  money.  Beyond  this 
amount  she  died  possessed  of  two 
balances  at  her  bankers  of  438Z.  16«.  8d. 
and  187^  4«.  6d.  respectively,  and  52Z. 
due  to  her  in  respect  of  her  jointure. 
The  trustees  and  executors  who,  on  the 
24th  of  March,  1863,  proved  in  common 
form  the  will  of  1860,  with  the  codicil 
of  18t>2,  acted  upon  the  assumption  that 
the  testatrix  had  died  intestate  in  re- 
spect  of  these  several  sums.  In  the 
administration  of  the  estate,  however,  a 
doubt  was  raised  whether  these  moneys 
did  not  pass  under  the  residuary  clause 
of  the  will  of  1858,  and  hence  this  action. 

The  plaintiff,  the  superioress  of  the 
Roman  Catholic  convent  of  Sisters  of 
Mercy  at  Bermondsey,  one  of  the  resi- 
duary legatees  named  in  the  will  of  1858, 
propounded  the  three  instruments — the 
will  of  the  26th  of  August,  1858,  and 
the  will  of  the  5th  of  December,  1860, 
with  the-  codicil  of  the  18th  of  June, 
1862,  as  together  containing  the  last  will 
and  testainent  of  the  deceased. 

The  defendants,  the  surviving  executors 
of  the  will  of  1860,  pleaded  that  the  will  of 
1858  was  revoked  by  the  subsequent 
testamentary  disposition  of  the  deceased, 
contained  in  the  will  and  codicil  bearing 
date  respectively  the  5th  of  December, 
1860,  and  18th  of  June,  1862  ;  and  upon 
this  plea  iaaue  was  joined. 
Vol.  46.— p.,  D.  &  A. 
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The  case  was  heard  before  the  Court 
itself  on  January  11,  1877. 

Inderwick  (with  him  Bearle)^  for  the 
plaintiff. 

Dr,  Sjpinka  (with  him  Bayford  and 
Williamson), iov  the  defendants. 

WiUiams  on  Executors,  vol.  i.  p.  163, 
7th  ed. ;  L&mage  v.  Ooodban  (1),  In  the 
Goods  of  Leese  (2),  In  the  Goods  of  Gra- 
ham  (3),  Geaves  v.  Price  (4),  Birks  v. 
Birks  (5),  In  the  Goods  of  Fen" 
wiek  (6),  In  the  Goods  of  Griffith  (7),  In 
the  Goods  of  Petchell  (8),  were  referred  to 
in  the  argument  which  will  be  found 
reviewed  in  the  judgment. 

Our.  adv.  vidt. 

On  February  20,  the  following  judg- 
ment was  delivered  by 

The  Pbesident  (Sib  James  Hanhen).— 
The  testatrix,  Elizabeth,  Baroness  Staf- 
ford, died  on  the  29th  of  October,  1862, 
and  on  the  24th  of  Idarch,  1863,  her  will, 
bearing  date  the  5th  of  December, 
1860,  with  a  codicil  of  a  later  date,  was 
proved  in  common  form.  In  January, 
1876,  this  action  was  commenced,  in 
which  the  plaintiff  propounds  an  earlier 
will  of  the  26th  of  August,  1858,  wherein 
the  testatrix  appointed  the  Boman  Catho- 
lic convent  of  Sisters  of  Mercy  at  Ber- 
mondsey, one  of  the  residuary  legatees, 
of  which  convent  the  plaintiff  is  supe- 
rioress, and  she  claims  that  probate  be 
granted  of  the  said  will  of  August,  1858, 
together  with  that  of  December,  1860, 
as  forming  together  the  last  will  and 
testament  of  the  deceased. 

By  the  will  of  1858  the  testatrix,  after 
disposing  of  certain  real  and  personal 
property  in  the  United  States,  bequeaths 
aU  her  personal  estate,  not  before  be- 
queathed, to  Sir  W.  Lawson  and  his  sons 
John  and  Thomas  in  trust,  first,  to  pay 

(1)  35  Lav  J.  Hep.  Fiob.  &  M.  28  ;  s.  c.  Lav 
Bep.  1  P.  &  B.  57. 

(2)  2  Sw.  &  Tr.  442 ;  8.  c.  31  Law  J.  Bep.  P.  M. 
&  A.  169. 

(3)  3  Ibid.  69 ;  s.  e.  32  Law  J.  Bep.  P.  M.  &  A.  1 1 3. 

(4)  8  Sw.  &  Tr.  71. 

(5)  4  Ibid.  28. 

(6)  36  Law  J.  Bep.  Prob.  &  M.  54;  «.  c.  Lav 
Bep.  1  P.  &  D.  319. 

(7)  Lav  Bep.  2  P.  &  D.  457. 

(8)  43  Lav  J.  Bep.  Prob.  &  M.  22 ;  a.  c  Lav 
Bep.  3  P.  &  D.  163. 
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Dtrnjuty  T.  LatBion,  Frob, 
debts,  funeral  and  testamentaiyexpeQBes; 
eecondlj,  to  pay  a  perpetual  annnity  of 
1001.  a  year  to  Dr.  Grant  and  his  snc- 
ceasors,  Roman  Catholic  Bishops  of  Sonth- 
wark ;  thirdly,  to  pay  certain  annaities 
in  the  'will  mentioned ;  foorthly,  to  raise 
and  pay  a  sam  of  3,0001.  to  her  stepson. 
Lord  Stafford;  fillbty,  to  pay  the  in- 
terest arising  from  the  residae  to  her 
sister,  the  Dncbess  of  Leeds,  for  life,  and 
after  ber  decease,  to  her  other  sister, 
Emily  MaoTavisb,  for  life,  and  after 
the  death  of  the  snrriTor,  as  to  one-third 
to  apply  the  same  for  the  benefit  of  the 
Roman  Catholic  convent  of  the  Sisters 
of  Mercy,  at  Bermondsey,  for  ever,  as  to 
one   other  third  part  for  the  benefit  of 

the    Roman    Catholic    Convent   of 

at  Richmond,  in  Torkshire,  and  as  to 
the  remaining  third  for  the  benefit  of  the 
Boman  Catholic  convent  of  the  Good 
Shepherd  at  Hammenmith,  and  as  to 
any  parts  of  her  reeidoarj  estate  which 
coiild  not,  by  law,  be  beqaeathed  to 
charitable  pnrpoBes,  or  as  to  which  her 
bequest  might  fail,  she  beqaeathed  the 
same  to  the  Dachess  of  Leeds  and  Mrs, 
McTavish  absolutely  as  joint  tenants, 
Lastly,  the  testatrix  lefl  a  legacy  of  3002. 
to  Sir  W.  Lawson,  and  appointed  him 
and  bis  two  sons  executors. 

By  the  will  of  1860  the  testatrix 
devised  to  Basil  B.  Spalding,  Esq.,  of 
Baltimore,  all  the  real  estate  in  the 
United  States  of  America  whatsoever, 
wheresoever  and  howsoever,  in  trust,  as 
to  certain  lands  for  the  use  and  benefit  of 
her  sister,  the  Pnchess  of  Leeds,  and 
various  other  devises  and  beqnests  follow 
varying  some  of  the  dispositions  of  the 
will  of  1858,  as  to  the  American  pro- 
perty, aud  repeating  others,  bnt  not  men- 
tioning by  description  all  the  estates 
referred  to  in  that  will.  After  ap- 
pointing Basil  R.  Spalding  execntor  of 
her  will  in  all  matters  and  things  in  the 
United  States  of  America,  the  testatrix 
proceeds  as  follows : — "  I  give  and  be- 
queath to  Sir  W.  lAwBOn  and  bis  two 
sons,  John  and  Thomas,  all  my  Balti- 
more and  Ohio  Bailway  shares,  all  my 
Spanish  stocks  and  certificates,  and  aU 
other  shares  and  stocks  I  may  be  pos- 
'sessed.of  or  entitled  to  at  the  time  of  my 
death,  whatsoever,  wherefloever  and  how- 


soever, in  tmst  for  the  following  pur- 
poses: — "To  pay  debts,  Ac.;  to  raise 
and  pay  to  Lord  Stafford  3,0001.  ;  to  pay 
the  annuities  mentioned  in  the  will,  most 
of  them  being  to  the  same  persons  and 
for  the  same  amounts  as  in  the  will  of 
1858,  and  subject  thereto  to  divide  the 
income  between  the  Duchess  of  Leeds 
and  Mrs.  MacTavi.sh,  and  at  the  death  of 
one  of  them,  to  pay  the  whole  to  the 
survivor,  and  at  the  death  of  the  survivor 
one-half  of  the  said  stocks  and  shares 
whatsoever  and  wheresoever,  to  the  child- 
ren of  Charles  C.  MacTavish,  her  nephew, 
and  the  other  half  she  requested  Sir  W, 
Lawson  and  his  sons  to  bold  for  the 
following  charities  ;^-One-qnarter  to  the 
establishment  of  the  Order  of  Sisters  of 
Charity  in  London,  in  connection  with 
Lady  Oeorgiana  Fullarton,  if  she  be 
living,  or  to  the  establishment  she  shall 
have  founded  ;  one-quarter  to  the  Good 
Shepherd  at  Hammersmith  ;  one-qnarter 
to  the  Priory  of  onr  lady  of  Peace  at 
Richmond;  one-eighth  to  the  fnnd  for 
aged  and  infirm  Boman  Catholic  priesti, 
and  one-eighth  for  the  edncation  of  poor 
Roman  Catholic  children,  and  the  will 
concludes — "  I  appoint  Sir  W".  Lawson 
and  his  sons,  John  and  Thomas,  execu- 
tors of  this  my  last  will  and  testament 
for  all  matters  and  things  in  England, 
and  in  respect  of  all  my  shares,  funds 
and  stocks,  Ac.,  whatsoever  and  howso- 
ever," 

At  the  death  of  Lady  Stafford  a  sum 
of  8,9872.  4».  6d.  stood  to  her  credit  at 
Messrs.  Botbschild'8,being  the  proceeds  of 
the  sale  of  some  of  the  Spanish  certifi- 
cates, which  she  held  at  the  date  of  the 
will  of  1868,  and  which,  by  her  direction, 
had  been  sold  on  the  30th  of  June,  1862. 
She  had  not,  at  the  time  of  her  death, 
given  any  directions  as  to  the  re-invest- 
ment of  this  money.  Beyond  this  amoont 
Lady  Stafford  died  poBsessed  of  two 
balances  at  her  bankero  of  4381.  16(.  8d. 
and  1871.  ii.  6d.  respectively,  and  521. 
due  to  her  in  respect  of  her  jointnre. 

The  executors  and  trustees  under  the 
deceased's  will  appear  to  have  acted 
upon  the  assumption  that  she  died  intes- 
tate in  respect  of  these  several  sums,  but 
it  is  now  contended  on  the  part  of  the 
plaintiff  that    this    assumption  was  in- 
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correct)  and  that  the  money  in  the  hands 
of  Messrs.  Rothschild  and  the  bankers 
and  the  arrears  of  the  jointure  passed 
under  the  residuary  claase  of  the  will  of 
1658,  on  the  ground  that  the  clause  is 
not  revoked  by  the  will  of  1860.  Hence 
this  action. 

It  was  contended    on    behalf   of   the 
plabtiff  that  as  the  will  of    1860  con- 
tuns  no  express  revocation  of  the  earlier 
will,  it  was  to  bo  construed  as  revoking 
only  those  parts  of  it  with  which  the 
later   provisions  were  inconsistent,  and 
that  the  dispositions  of  the  wUl  of  1860 
are  not  inconsistent  with  the  residuary 
bequest    for   the    benefit    of    the  three 
Roman  Catholic  convents.     In  support 
of  this  contention,  Williams  on  Executors^ 
6th  ed.  p.  156,  and  the  cases  there  cited, 
were  relied  on.    I  assent  to  the  principle 
expressed  in  the  passage  referred  to,  and 
I  have  had  occasion  to  act  upon  it  in  the 
case  In  the  Goods  of  Petchdl  (8),  but  it 
becomes  necessary  on  the  present  occa- 
sion to  consider  more  minutely  the  nature 
and  extent  of  the  inconsistencnr  of  a  later 
testamentary  instrument  which  will  have 
the  effect  of  revoking  an  earlier  will.     In 
this  investigation  the  Court  is  necessarily 
called  npon  to  put  a  construction  upon 
the  language  of  the  instrument  in  ques- 
tion.   The  intention  of  the  testator  con- 
veyed in  that  language  has  to  be  ascer- 
tained  by    reference     to    the    facts    in 
connection  with  which  it  was  used,  but 
in  seeking  for  the  true  intent  and  mean- 
ing of  the  testator,  the  substance  and  not 
the  form  of   the    instrument   must    be 
regarded.     If  it  can  be  collected  from 
the  words  of  the  testator  in  the   later 
instrument  that  it  was  his  intention  to 
dispose  of  his    property  in    a   different 
manner  to  that  in  which  he  disposed  of 
it  by  the  earlier  document,  the  earlier 
document    will    be    revoked,   and    this, 
although  in  some    particulars  the  later 
will  does  not  completely  cover  the  whole 
subject  matter  of   the  earlier.     This  is 
what  was  decided  in  the  case  of  Plenty  v. 
West  (9).     There  the  Court  held  upon 
all  the  facts  before  it  that  it  was  the 
intention  of  the  testator  that  the  later 
paper  should  stand  alone,  although  that 
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disposed  of  a  part  only  of  his  personal 
estate,    and    therefore    that    in    effect, 
though    not    in    terms,  it    revoked    the 
earlier  will.     The  authority  of  this  case 
has  been  stated  in  Williams  on  Executors, 
7th  ed.  p.  163,  note  c,  to  be  doubtful 
since  the  decision  of  the  Privy  Council  in 
Outto  V.  OUbert  (10),  and  Lord  Penzance 
is  said  to  have  regarded  it  as  overruled. 
The  case  of  Guito  v.  OUbert  (10),  how- 
ever, merely  decides  that  the  bare  fact  of 
a  testator  having  executed  an  instrument 
as  his  "  last  will  and  testament,"  the  con- 
tents of  which  are  unknown,  does  not 
operate  as  a  revocation    of   a  previous 
will,  and  this  seems  very  obvious,  for  the 
missing  instrument  may  have  been  con- 
firmatory of  the  first  (See  Williams  on 
Executors,  p.  156,  note  c,  6th  ed.).     It 
certainly  does  not  appear  from  the  judg- 
ment in  this  case  that  there  was  any  in- 
tention to  overrule  the  decision  in  Plenty 
V.  West  (9).     Dr.  Lushington  at  p.  146 
says, '  Upon  this  case  we  will  first  observe 
that  the  two  wills  were  essentially  diffe- 
rent ;  that  no  executors  were  appointed 
by  the    first,  that   executors    were    ap- 
pointed by  the  second,  and  that  the  only 
ground  of  argument  for  the  uniting  the 
papers  was  that  the  whole  of  the  personal 
estate  was  not  disposed  of  by  the  second 
will.     It  is  true  that  Sir  H.  J.  Fust,  in 
his  judgment,  relies  upon  the  fact  that 
the  testator  called  the  will  of  1838  his 
last  will,  but  that  is  only  one    circum- 
stance in  conjunction  with  the  others,  on 
which   he  founded    his    decision."     The 
Judicial  Committee  thus  appear  to  have 
approved  of    the    decision  in  Plenty  v. 
West  (9),  upon     the   ground  that    the 
fact  that  the  whole  of  the  personal  estate 
was  not  disposed  of  by  the  second  will, 
was  not  by  itself  a  sufficient  reason  for 
uniting  the  earlier  with  the  later  will^ 
and  admitting  both  to  probate,  the  wills 
being,    in    other    respects,     "essentially 
different."       And     Lord     Penzance     in 
Lemage    v.   Ooodban    (1),  does  not  say 
that  Plenty  v.  West  (9)   is  overruled,  but 
with  his  accustomed  accuracy  only  says, 
"  The  case  of  Plenty  v.  West  (9),  so  far 
as  it  supports  the  doctrine  that  the  use  of 
the  words   *  last  wiU,'   in  a  testamentary 


(9)  1  Robert.  264. 


(10)  9  Moore  P.O.  131. 
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Demptey  t.  Laaxm,  Frob. 
paper,  necessarily  imports  a  reTOoatioa  of 
all  previoDs  inatrumentB  is,  I  tbiok,  over- 
rnled  by  Cutto  v.  OUbeH  (10)."  Lord 
Penzance  farther  srjb,  "  The  intention  of 
the  testator  in  the  matter  is  the  sole 
guide  and  control.  Bat  the  intention  to 
be  sought  and  discovered  relates  to  the 
disposition  of  the  testator's  property,  and 
not  to  the  form  of  the  will.  What  dia. 
position  did  he  intend,  not  which  or 
what  namber  of  papers  .did  he  desire  or 
expect  to  he  admitted  to  probate  ?"  I 
followed  that  decision  In  the  Qoodt  of 
Peichdl  (8).  I  considered  that  the  in. 
tention  of  the  testator  in  the  second  will 
was  to  benefit  her  danghter  by  postpon. 
ing  the  payment  of  the  specific  legacies 
nntil  after  the  daughter's  death,  and 
that  no  intention  appeared  to  deprive 
her  daughter  of  the  renidae  after  pay- 
ment of  the  legacies.  I  therefore  came 
to  the  conclnsion  that  the  original  resi- 
dnary  bequest  in  her  favour  was  not 
revoked.  Even  if  the  second  instroment 
contains  a  general  revocatory  clause, 
this  is  not  coDclnsive,  and  the  Court  wiil, 
not witbetaii ding,  consider  whether  it 
was  the  inteution  of  the  testator  to  revoke 
a  bequest  contained  in  a  previous  will. 
Denny  v.  Barton  (11). 

On  the  other  hand,  though  there  be  no 
express  revocatory  clause,  the  qaestioQ  is 
nlicthcr  the  intention  of  the  testator 
to  be  collected  from  the  instrument  was 
thai  the  dispositions  of  the  earlier  should 
remain  in  whole  or  in  part  operative. 
Dr.  Lnahington  in  giving  the  judgment 
of  the  Privy  Council  in  Henfroy  v.  Ren- 
frey  (12)  says,  "The  qnestion  is  total 
revocation  or  partial  revocation."  On 
this  qncstion  Sir  J.  Kicholl  says  in 
Methuen  v.  Methuen  (13),  "  In  the  Court 
of  Probate  the  whole  question  is  one  of 
intention.  The  animus  tettandi  and 
the  aidmiu  revocandi  are  completely  open 
to  investigation  in  this  Court." 

In  the  present  case  I  am  of  opinion 
that  the  intention  of  the  testatrix,  to  be 
collected  from  the  disposition  of  the  two 
wills,  is,  that  the  second  should  stand 
alone,  and  be  in  complete  substitution  for 

(11)  2Pliil,  S75. 

(12)  i  MrwreRC.  298. 

(13)  2  Pbil.  426. 


the  first,  and  that  it  contains  all  the  tes- 
tamentary dispositions  which  she  intended 
at  that  time  to  constitute  her  last  will  and 
testament,  and  consequently  that  it  does, 
by  implication,  revoke  the  whole  of  the 
will  of  1658.  I  think  that  the  whole 
scheme  of  the  will  of  1860  shews  that  it 
was  intended  to  be  in  substitntion  for  the 
will  of  1858.  I  do  not  think  it  necessary 
to  state  in  detail  the  several  passages 
from  which  I  draw  this  inference,  because 
I  adopt  the  view  of  Lord  Penzance,  that 
the  question  is,  what  dispositions  did  the 
testatrix  intend,  not  which  or  what  num. 
ber  of  papers  did  she  desire  or  expect  to 
be  admitted  to  probate.  It  is  sufficient 
to  observe  that  it  was  not  suggested,  and 
it  may  be  stated  with  confidence  that  it 
is  impossible  to  shew,  that  there  is  any 
provision  in  the  will  of  1858  (anless  it  be 
the  residuary  clause  in  qnoation)  which 
is  kept  in  operation  by  the  will  of  1860 
otherwise  than  by  its  repetition  in  that 
instrument,  and  if  this  be  the  case,  it 
strongly  tends  to  shew,  though  it  falls 
short  of  absolute  proof,  that  the  non- 
repetition  of  the  reaidaary  clause  in  the 
wUl  of  1860  indicates  that  the  testatrix 
did  not  intend  that  it  should  continue  in 
force. 

With  regard  to  the  dispositioa  of  the 
residuary  personal  estate  contained  in  the 
will  of  1858,  it  seems  to  me  to  be  clear 
that  the  testatrix  intended  by  the  will  of 
I860  to  make  a  totally  different  disposition 
of  that  property  which  was  inclnded  in 
the  residuary  clause  of  the  first  will.  In 
the  first  place,  she  omita  altogether  the 
Roman  Catholic  convent  of  Sisters  of 
Mercy  at  Bermondsey,  while  she  seems  to 
have  desired  to  admit  to  a  participation 
in  her  bounty  another  estabhshment  con- 
nected in  some  way  with  Lady  Oeorgiana 
Fallarton,  as  well  as  the  two  charities  for 
aged  priests  and  poor  Roman  Catholic 
children  ;  secondly,  those  establishments 
which  she  still  continues  to  wish  to  benefit 
are  to  receive  only  one-fonrth  of  one-half 
of  her  stocks  and  shares  after  the  death  of 
her  sisters,  iuatead  of  one-third  of  the 
whole,  as  under  the  will  of  1858.  The 
other  half  of  ber  stocks  and  shares  she 
gives,  after  the  death  of  her  sisters,  to 
the  children  of  her  nephew.  These  stocks 
and  shares  constituted,  at  the  time  she 
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made  the  will  of  1860,  the  whole,  or 
nearlj  the  whole,  of  the  personal  pro- 
perty  which,  by  the  will  of  1858,  she  had 
given  to  these  convents.  The  intention 
and  effect  of  the  will  of  1860  was  to  de« 
prive  these  three  establishment,  to  a  large 
extent,  of  the  benefits  she  had  previonsly 
conferred  on  them,  and  to  give  them  what 
remained  in  a  diiSTerent  manner  and  in 
different  proportions.  This  appears  to 
me  to  amonnt  to  what  is  called,  in  CAdio  y. 
aiXbert  (10),  an  "essentially  different" 
disposition  of  the  principal  subject-mat- 
ter of  the  residuary  clause  of  the  will 
of  18*58,  and  therefore  to  be  a  revo- 
cation of  that  clause.  It  is  true  that  by 
the  sale  of  the  Spanish  certificates  in 
1862  the  testatrix  had  removed  them 
from  the  operation  of  her  will  of  1860, 
bat  Avhen  we  are  considering  that  ques- 
tion of  the  deceased's  intention  in  1860, 
the  accidental  change  in  her  investments 
in  1862  can  give  little,  if  any,  assist- 
ance. It  is  in  the  highest  degree  impro* 
bable  that  the  testatrix  was  aware  that 
the  sale  of  the  certificates  had  any  effect 
on  her  testamentary  dispositions.  It  is 
incredible  to  me  that  she  knew  that  by 
BO  doing  she  was  depriving  the  children 
of  her  nephew  of  nearly  5,000^.,  seeing 
that,  in  a  letter  written  in  February, 
1862,  she  writes :  "  My  funds  I  have  left 
to  Sir  William  and  his  sons,  who,  after 
paying  my  annuities,  will  divide  the  re- 
mainder between  my  sisters,  and  after 
their  death,  will  go  half  to  charity,  and 
half  to  my  little  great  nieces  and  ne- 
phews, just  enough  to  keep  them  from 
starving." 

It  may  be  doubted  whether  the  testa- 
trix intended  at  the  time  she  made  the 
will  of  18t>0,  to  dispose  only  of  her 
*' shares  and  stocks."  It  is  more  pro- 
bable that  the  absence  of  more  compre- 
hensive words  was  purely  accidental,  but 
I  entertain  no  doubt  that  if  the  testatrix 
had  such  an  intention  it  was  because  she 
considered  that  the  '*  shares  and  stocks  " 
constituted  the  whole  of  her  personal 
property  not  previously  disposed  of,  and 
therefore  any  general  residuary  bequest 
was  useless  and  unnecessary.  The  possi- 
bility of  an  undisposed  of  residue  arising 
did  not  occur  to  her  mind  as  a  contin- 
gency to  be  provided  for,  and  therefore 
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she  made  no  provision  with  regard  to  it. 
To  put  the  matter  in  familiar  language  : 
If  the  testatrix  had  been  asked,  after  the 
execution  of  the  will  of  1860,  "  Do  you 
intend  the  convents  to  have  any  residue 
which  there  may  be  ?  "  I  think  her  an- 
swer, fairly  to  be  collected  from  that  will, 
would  have  been,  "  No,  because  I  have 
otherwise  provided  for  them  and  others 
by  a  disposition  which  I  imticipate  will 
leave  no  residue,  and  therefore  I  have  not 
thought  it  necessary  to  make  any  general 
residuaiy  bequest."  The  result  is  that 
I  am  of  opinion  that  the  will  of  1858 
was  entirely  revoked  by  that  of  1860, 
and  I  therefore  reject  the  application  to 
adpiit  it  to  probate. 


Solicitors — Thomas  Sismey,  agent  for  Arnold, 
Fooks  &  Co.,  Gravesend,  for  plaintiff;  Wil- 
liamson, Hill  &  Co.,  for  defendants. 
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n  ihe  goods  of  benjamin 

BLACKWELL. 


Will — LUention  to  appoitU  Executor — 
Appointment  bad  for  Uncertainty, 

B.J  by  his  willy  left  all  his  property  to 
his  three  sisters  therein  named,  or  to 
such  of  them  as  were  alive  at  the  time  of  his 
decease,  and  appointed  *'  either  one  of  my 
three  sisters  my  sole  executrix.**  Two  of 
the  three  sisters  predeceased  the  testator^ 
and  on  his  death  A,,  the  surviving  sister , 
applied  for  a  grant  of  probate  of  the  unll 
as  executrix. 

The  Court  rejected  the  motion,  holding 
the  appointment  of  ^*  either  of  my  three 
sisters  "  to  be  void  for  uncertainty, 

Benjamin  Blackwell,  late  of  Chertsey, 
in  the  county  of  Surrey,  grocer,  died  on 
the  10th  of  December,  1876,  having  made 
a  will,  bearing  date  the  Ist  of  June,  1868, 
whereby  he  gave  all  his  property  to  his 
three  sisters,  Jane,  Mary  Anne  and  Anne 
Blackwell,  or  '*  to  such  of  them  as  are 
alive  at  the  time  of  my  decease,"  and 
appointed  his  executrix  in  the  words  fol- 
lowing : — ''  I  do  hereby  appoint  either 
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/»  lie  Good*  o/BtnjamiH  BiaeiweU,  Prvb. 
one  of  vaj  Bistera  my  sole  ezeontrix  of 
thi§  my  last  will." 

Jane  and  Uary  Anne  BIsckwell  pre- 
deceased the  testator. 

Searle  moved  the  Conrt  to  deoree  pro- 
bate of  the  will  to  Ann  Blackwell,  the  snr- 
viviug  siBt«r,  as  execntrix. — The  case  is 
dUtingniBbable  from  In  the  goodt  of  Bay- 
lit  (1),  by  the  &ct  that  there  is  only 
one  person  who  conid  make  claim  to  the 
grant  within  the  terms  of  the  will.  Al. 
thoQgb  there  was  an  nncertainty  at  the 
time  the  deceased  ezeGnt«d  bia  will  aa  to 
which  HiBter  he  intended  to  appoint  bis 
executrix,  such  nncertainty  ceased  when 
the  will,  which  spoke  from  the  death  of 
tbe  testator,  came  into  operation. 

The  Fbbsideijt  (Sik  Jahbs  Hanhbn). 
— I  cannot  infer  that  the  intention  of  the 
testator  was  tbat  any  one  of  his  siatere 
who  might  be  alive  at  the  time  of  hia 
death  sbonld  be  his  execntrix.  I  may 
conjectnre  that  if  he  had  thought  of  tbe 
present  state  of  things  he  would  have 
given  snch  a  direction,  bnt  he  hae  not 
given  ancb  a  direction.  He  seems  to 
have  thought  it  a  matter  of  indifference 
which  of  hia  aieters  sbonld  be  appointed 
execntrix.  I  do  not  think  the  case  ia 
distingniahable  iVom  In  the  goods  of 
Baylig  (1),  and  I  mnst  therefore  refuse 
the  grant  to  the  applicant. 

Solicitors— NbI son,  Son  &  Hwtings. 


Pbobate. 

1877. 
Feb.   27. 


\       In 


the  goods  of  ince. 


A  codicil  Teferring  by  date  only  to  a  re- 
voked will  doe»  not  revive  the  will. 

Testatrix  made  a  ifiU  on  the  26th  of 

January,  1S76,  and  added  a  codicil  thereto 
Oil  the  21»t  of  Fehrvary  following.  Onlhe 
18(A  of  January,  1877,  she  executed  a  new 
will,  by  Khich  she  revoked  all  preiious 
wilU,  mid  on  the  same  day  execvttd  also  a 

(1)  2Sw.&Tr.613;«.c31  Law  J. Hep.  P. M. 
&  A.  119. 


eodic3  to  the  wid.  The  docu/nienia  wers 
prepared  tn  n  hurry,  and  an  erroneous  re. 
ferenc«  to  the  will  was  given  in  the  codicil, 
which  purported  to  be  a  codicil  to  "  her  last 
will,  dated  the  26iA  of  January,  1876." 
The  Court  bring  satisfied  that  the  testotrix 
Jiad  no  intention  of  reviving  the  vriU  nf 
January,  1876,  and  that  the  reference  to  it 
Wat  a  mistake,  decreed  private  of  the  wiU 
and  codicil  of  February,  1877. 


ary,  1877,  of  Louisa  Ince,  late  of  No.  19, 
Great  Cnmbertand  Place,  Hyde  Park,  in 
the  county  of  Middlesex,  spinster,  who 
died  on  tbe  22nd  day  of  Febrnary,  1877. 

It  appeared  that  the  deceased  had 
made  a  will  on  tbe  2€th  of  January, 
1876,  and  a  codicil  thereto  on  tbe  2lBt  of 
February  following.  She  subsequently 
made  another  will,  disposing  of  her  pro. 
perty  in  a  different  manner,  and  in 
Januaiy,  1877,  she  waa  desiroos  of  can- 
celling the  subsequent  wilt,  and  reviving 
the  first  will  and  codicil.  Instrnctions 
were  given  to  her  solicitor  to  that  effect, 
but  there  not  being  time  enough  to  make 
a  new  will,  the  first  will  and  codicil,  i.e., 
the  will  of  the  26th  of  January,  1876, 
and  the  codicil  of  the  21st  of  February 
following,  were  recopied,  and  by  mistake 
the  words  in  the  first  codicil,  "  This  is  a 
codicil  to  my  will  of  January  the  26th, 
1876,"  were  inserted  in  the  copy.  The 
will  and  the  codicil,  with  the  mistake  in 
the  recital  in  the  latter,  were  both  exe- 
cuted by  the  deceased  on  the  18tb  of 
January,  1877,  bnt  at  different  times. 

PrUchard  moved  the  Court  for  probate 
of  the  two  documents  execnted  by  the 
deceased  on  tbe  18th  of  Febmaiy,  1877. 
He  referred  to— Jn  the  goods  of  St^la  (1) 
and  In  the  goods  of  May  (2). 

The  PBEeiDBNT  (Sib  Juies  Haknes). 
— The  case  is  perfectly  clear.  On  the 
18th  of  January,  1877,  the  testatrix  eje- 
cated  a  will,  which  for  tbe  moat  port, 
indeed  in  all  but  one  particular,  was  simi- 
lar to  that  which  she  executed  in  1876. 

(1)  37  Law  J.  Hep.  Prob.  &  M.  72,  s. ;  b.  c 
Law  Sep.  t  P.  &  D.  675. 

(a)  87  Law  J.  Rsp.  Piob.  ft  M.  eS;  i-c  £«w 
Rc^.  1  P.  &  D.  STB. 
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h  the  Goods  o/Inee,  Prob. 

On  the  18fch  of  Jannarj,  1877,  she  exe- 
cated  this  will,  bj  which  she  revokes  all 
other  wills  heretofore  made  by  her,  and  on 
the  same  day  she  makes  a  codicil  *'  to  her 
last  will."  It  is  tme  that  she  gives  as  the 
date  of  that  will  the  date  of  the  will  of 
1876,  bnt  I  am  of  opinion  that  she  meant 
that  which  was  really  and  truly  her  last 
will,  namely,  that  which  she  had  executed 
on  the  morning  of  the  day  she  exeijsnted 
the  codicil.  It  is  simply  a  mistake  on 
her  part  as  to  the  date  of  the  will.  There 
is  an  atter  absence  of  any  intention  on  her 
part  in  the  codicil  to  revive  the  will  of 
1876.  It  is  perfectly  plain  that  the  date 
is  a  mistake,  and,  therefore,  I  ^ant  pro- 
hate  of  the  will  and  codicil  of  Jannary, 
1877. 
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Solicitor — G.  Bixon. 


Pbobatb. 

1877. 

Feb.  27. 


} 


In  the  goods  of  Amelia 

SEAGOOD  BROWN. 


the 


WiU  —  Executor    according    to 
Tenour, 

Testatrix  appointed  the  executors  of  her 
wiU  in  the  terms  follomng : — "  I  appoint 
my  said  sister  8,  B.  my  executrix^  only  re- 
questing thai  my  nephews  F,  P.  and  J.  A.  B, 
wiU  kindly  act  for  or  with  this  dear 
sister  "  .-—Held,  that  F.  P.  and  J.  A.  B.  were 
executors  according  to  the  tenour. 

The  testatrix.  Miss  Amelia  Seagood 
Brown,  late  of  Byde,  in  the  Isle  of 
Wight,  spinster,  died  on  the  9th  of 
January,  1877.  On  the  29th  of  April, 
1871,  she  executed  a  will,  in  which  she 
appointed  her  executors  as  follows : — "  I 
appoint  ^y  said  sister  Susannah  Brown 
my  executrix,  only  requesting  that  my 
nephews,  Frederick  Poynder  and  John 
Arthur  Beddome,  will  kindly  act  for  or 
with  this  dear  sister."  Susannah  Brown 
and  John  Arthur  Beddome  predeceased 
the  testatrix. 

Searle  moved  the  Court  to  decree  pro- 
bate of  the  will  to  the  Rev.  Frede- 
rick Poynder  as  executor  according  to 
the  tenour  of  the  will.  In  requesting 
W  nephews  to  act  /or,  as  distinct  fit)m 
vfUh^  her  sister,  the  testatrix  meant  in 


the  place  of  so  that  if  for  any  reason  the 
sister  could  not  act,  the  nephews  should. 
He  referred  to  Chant  v.  Leslie  (1),  and 
PomeU  V.  Stratford  cited  therein,  and  In 
the  Goods  of  WUmot  (2). 

The  President  (Sie  J.  Hannen). — My 
first  impression  was  that  the  words  in 
question  did  not  constitute  this  gentle- 
man executor ;  but  on  further  considera- 
tion, I  am  of  opinion  that  I  am  justified 
in  holding  that  the  nephews  are  consti- 
tuted executors  as  well  as  the  sister.  I 
have  already  said  that  I  was  struck  by 
the  peculiarity  of  the  language,  she  ex- 
pressly appointing  her  sister  executrix, 
and  then  only  requesting  her  nephews  to 
act  for  or  with  her  sister.  But  I  think 
that  is  only  a  courteous  mode  of  express- 
ing her  desire  that  her  nephews  should 
act  as  her  executors  ;  and  undoubtedly  it 
is  not  necessary  that  the  words  should  be 
*<  I  appoint."  n  a  person  requests  another 
to  act  as  executor,  that  is  a  sufficient  in- 
dication to  the  party  to  act  upon  the 
request,  and  to  take  upon  himself  the 
office  of  executor.  Passing  over  the 
"  only  requesting,"  I  have  to  consider 
the  meaning  of  the  later  words,  in  which 
she  conveys  to  her  nephews  her  desire 
that  they  will  "  kindly  act  for  or  Ynth 
this  dear  sister."  Now  I  do  not  see  how 
I  can  give  effect  to  those  words  without 
holding  that  they  confer  the  power  of 
executors  upon  the  nephews.  In  Powell 
y.  Stratford  the  person  who  was  held 
to  be  executor  according  to  the  tenour 
was  only  requested  to  assist  the  execu- 
trix. 

But  in  this  case  the  testatrix  asks  her 
nephews  to  do  something  more.  She 
asks  them  to  act  "  for  or  with  "  the  exe- 
cutrix, and  they  can  only  act  for  or  with 
the  executrix  in  the  same  character  that  she 
possesses.  Therefore  I  think  on  the  prin- 
ciple of  those  decisions  in  the  cases  re- 
ferred to  in  Williams  on  Executors^  voL  I, 
p.  235,  6th  edit.,  which  appear  to  me  to 
be  very  analogous  to  this,  I  g^nt  the 
application. 

Solicitors — ^PitmaD  &  Lane. 


(2) 


3  PhU.  116. 
2  Bobert.  579. 
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[IN   THE   COURT   OF   APPEAL.] 
Matrimonial.  ^ 

1876      ♦   s     we8thead  v.  westhead 

Nov.  8.      J  ^»   GORDON.* 

Appeal — ^et^  Trial — Refusal  of  Rule 
nisi — Divorce  Acts  (20  ^21  Vict  c,  85. 
s.  55 ;  21  ^  22  Vict.  c.  108.  s.  18 ;  23  8f 
24  Vict.  c.  144.  ss,  1,  2,  3) — Judicature 
Acty  1873,  Si?.  16,  19 — Appellate  Jurisdic- 
tion Act,  1876,  s,  20. 

^  w  appeal  from  the  decision  of  a  Judge 
of  the  Probate  Division^  if  not  made  to  the 
House  of  Lords,  can  only  he  heard  by  the 
full  Court,  whose  decision  is  final.  The 
Court  of  Appeal  has  no  jurisdiction  to 
entertain  the  appeal, 

Mr.  Inderwich  moved  ex  parte,  by  way 
of  appeal,  &om  a  ref  asal  of  the  President 
of  the  Probate,  Divorce  and  Admiralty 
division,  for  a  rule  to  shew  cause  why  a 
new  trial  should  not  be  directed,  or  a 
verdict  entered  for  the  respondent. — The 
practice  as  to  appeals  from  the  Divorce 
Court  is  regulated  by  the  following 
statutes : — 

The  20  &  21  Vict.  c.  85.  s.  55,  enacts, 
that  either  party  dissatisfied  with  any 
decision  of  the  Court  in  any  matter 
which,  according  to  the  provisions  afore- 
said, may  be  made  by  the  Judge  Ordinary 
alone  may,  within  three  calendar  months 
after  the  pronouncing  thereof,  appeal 
therefrom  to  the  fuU  Court,  whose  de- 
cision shall  be  final ;  and  section  56  gives 
a  right  of  appeal  to  the  House  of  Lords 
from  the  decision  of  the  full  Court  on  any 
petition  for  dissolution  of  marriage ;  and 
by  the  21  &  22  Vict.  c.  108.  sec.  18, 
where  any  trial  shall  have  been  had  by  a 
jury  before  the  full  Court,  or  before  the 
Judge  Ordinary,  or  upon  any  issue  di- 
rected by  the  full  Court,  or  by  the  Judge 
Ordinary,  it  shall  be  lawful  for  the  Judge 
Ordinary,  subject  to  any  rules  to  be  made, 
to  grant  a  rule  nin  for  a  new  trial,  but  no 
su(^  rule  shall  be  made  absolute  except  by 
the  full  Court. 

By  the  23  &  24  Yict.  o.  144  (made 
perpetual  by  the  25  &  26  Yict  o.  81), 
power  is  given  to  the  Judge  Ordinary 
alone  to  hear  and  determine  all  matters 
arising  in  the  said  Court,  and  to  exercise 

*  CStn^am  James,  LJ.;  BBggallay,  J.A. ;  Biam- 
well,  JJL 


all  powers  and  authority  whatever  which 
might  then  be  heard  and  determined  and 
exercised  respectively  by  the  full  Court. 
Provided  always   (section  2),   that  the 
Judge   Ordinary    may,   where   he   shall 
deem  it  expedient,  direct  that  any  sach 
matter  as  aforesaid  shall  be  heard  and 
determined  by  the  full  Court ;  and  in  ad- 
dition to  the  cases  in  which  an  appeal  to 
the  full  Court  now  lies  from  the  decision 
of  the  Judge  Ordinary,  either  party  dis- 
satisfied with  the  decision  of  such  Judge, 
sitting  alone,  in  granting  or  refusing  any 
application  for  a  new  trial,   which,  by 
virtue  of  this  Act,  he  is  empowered  to 
hear  and  determine,  may,  within  fourteen 
days  after  the  pronouncing  thereof,  ap- 
peal to   the  full  Court,   whose   decision 
shall  be  final.     And  by  section  3,  where 
there  is  a  right  of  appeal  to  the  House  of 
Lords    from    the   decision    of   the    full 
Court,  there  is  the  like  right  of  appeal 
from  the  decision  of  the  Judge  Ordinary 
sitting  alone. 

The  Judicature  Act  of  1873,  section  16, 
transferred  the  jurisdiction  of  the  Divorce 
Court  to  the  High  Court  of  Justice,  and 
the  19  th  section  gave  the  Court  of  Appeal 
jurisdiction  to  hear  and  determine  appeals 
from  any  judgment  or  order  of  the  High 
Court,  or  any  Judge  thereof. 

Finally,  by  the  Appellate  Jurisdiction 
Act,  1876,  section  20,  where,  by  Act  of 
Parliament,  it  is  provided  that  the  deci- 
sion of  any  Court  or  Judge,  the  jurisdic- 
tion of  which  Court  or  Judge  is  trans- 
ferred to  the  High  Court  of  Justice,  is  to 
be  final,  an  appeal  shall  not  lie  in  any 
such  case  from  the  decision  of  the  Higb 
Court  of  Justice,  or  of  any  Judge  thereof, 
to  Her  Majesty's  Court  of  AppeaL 

It  appears  from  this  last  provision 
that  an  appeal  such  as  the  present  must 
be  heard  and  finally  decided  by  the  full 
Court,  but  there  is  great  difELcnltj  in 
getting  the  full  Court  together,  and  it 
is  quite  uncertain  when  it  will  sit  again. 

Jambs,  L.J.,  said  the  Court  of  Appeal 
had  no  jurisdiction  to  entertain  the  ap- 
peal, which  would  only  lie  to  the  fnll 
Court,  whose  decision  would  be  final. 

Solicitora — ^Lems  &  Whitsed. 
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JIFFSBT  V.  THB  OWNERS  OF  THE 
FEANCONIA.* 


\m  THE  COURT  OF  APPEAL.] 
(Appeal  from  the  Admiralty  Division.) 

1877.  -] 
May  2.  V 
Jnne  2.  J 

Admiralty  Dimnon  —  Jwrisdiction  — 
Death  caused  by  Collision  at  Sea  (24  Viot, 
e,  10.  s,  7) — Damage  done  by  any  Ship — 
Action  under  Lord  Campbells  Act  (9  ^  10 
Vict.  c.  93). 

A  cause  of  damage  having  been  instil 
luted  in  the  Admiralty  Division  against  a 
ship^  by  the  widow  of  a  person  whose  death 
was  caused  by  a  collision  at  sea,  to  recover 
damages  under  Lord  OampbeHTs  Act  (9Jc 
10  Vid.  c.  93), — ^Held,  by  James,  L.J;, 
afu2  Baogallat,  L.J.,  that  the  Admiralty 
Division  had  jurisdietion  to  try  such  a 
cause  under  24i  Vict  c.  10*  s.  7. 

By  Bramwell,  L. J.,  and  Brett,  L.J., 
that  thai  Court  had  no  such  jurisdiction. 

The  plaintiff's  husband  had  been  a 
aeftman  on  board  the  ship  Strathdyde, 
and  had  been  killed  in  the  collision 
between  that  vessel  and  the  Franconia. 

The  plaintiff  bronght  this  action  as 
widow  and  administratrix,  to  recover 
damage  for  her  hnsband's  death,  and  also 
for  the  loss  of  his  goods. 

The  defendant-8  moved  to  set  aside  so 
mnch  of  the  writ  as  claimed  damages  for 
loss  of  life,  on  the  gronnd  that  the  Admi- 
nUtj  Division  had  no  jurisdiction  to  try  a 
claim  under  Lord  Campbell's  Act  (9  & 
10  Vict.  c.  93). 

The  Jndge  of  the  Admiralty  Gonrt 
having  refnjBed  the  motion,  the  defen- 
dants  appealed. 

Benjamin  {Oohen  and  PhiUimore  with 
him),  for  the  defendants. — The  Merchant 
Shipping  Act,  17  &  18  Vict.  c.  104.  s. 
527,  gives  the  Court  of  Admiralty  power 
to  enforce  damages  for  injary  to  property, 
by  detaining  the  ship.  That  Act  was 
followed  by  24  Vict.  c.  10  (1)  (the  Ad- 

*  Oofum  James,  LJ. ;  Baggallay,  L. J. ;  Bram- 
wdl,  LbJ. ;  and  fintt,  L. J. 

(1)  24  Vict,  c  10.  8.  7  is  as  follows :— •*  The 
High  Court  of  Admiralty  shall  have  jurisdiction 
oTer  any  claim  for  damage  done  by  any  ship." 

9  ft  10  Vict,  c  93.  B  1,  enacts :  "  That  whenso- 
tJtr  the  death  of  a  person  shall  he  caused  by 

Vou  4«.— P.,  D.  &  A 


miralty  Act,  1861),  which,  by  section  7 , 
gives  the  Gonrt  power  to  enforce  in  an 
action,  either  in  rem  or  in  personam, 
claims  for  *'any  damage  done  by  any 
ship,"  and  the  question  is  whether  those 
words  extend  the  remedy  so  as  to  give  a 
right  of  action  under  Lord  Campbell's 
Act.  This  involves  the  question  whether 
the  loss  occasioned  to  the  widow  by  her 
husband's  death  can  be  considered  as 
"  damage  done  by  a  ship." 

The  course  of  authority  in  the  Admi- 
ralty Court  differs  from  that  in  the 
Queen's  Bench.  In  The  Sylph  (2)  it 
was  held  that  the  Admiralty  Court  had 
jurisdiction  in  cases  of  personal  injury, 
and  in  The  Ouldfaxe  (3)  that  Court  held 
that  a  claim  under  Lord  Campbell's  Act 
was  within  its  jurisdiction  also. 

In  the  case  of  The  Rockers  (4i)  the 
Court  of  Admiralty  wns  held,  under  the 
old  law,  to  have  jurisdiction  in  a  case  of 
assault,  but  that  was  an  action  in  per- 
sonam^  where  the  master  was  arrested 
and  held  to  bail. 

The  Beta  (5),  which  is  relied  on  for 
the  full  extent  of  the  jurisdiction  claimed, 

wrongful  act,  neglect  or  default,  and  the 
act,  neglect  or  default  is  such  as  would, 
if  death  had  not  ensued,  have  entitled  the 
partj  injured  to  maintain  an  action,  and  recover 
damages  in  respect  thereof,  then  and  in  every  such 
case  the  person  who  would  have  been  liable,  if* 
death  had  not  ensued,  shall  be  liable  to  an  action 
for  damages,  notwithstanding  the  death  of  the 
person  injured,  and  although  the  death  shall  have 
Deen  caused  under  such  circtlmstances  as  amount 
in  law  to  felony.*' 

Section  2.  "  That  eyerv  such  action  shall  be  for 
the  benefit  of  the  wife,  nusband,  parent  and  child 
of  the  person  whose  death  shall  hare  been  so 
caused,  and  shall  be  brought  by  and  in  the  name 
of  the  executor  or  administrator  of  the  person 
deceased,  and  in  eveiy  such  action  the  juiy  may 
give  such  damages  as  they  may  think  proportioned 
to  the  injury  resulting  from  such  death  to  the 
parties  respectively  for  whom  and  for  whose 
benefit  such  action  shall  be  brought,  and  the 
amount  so  recovered  after  deducting  the  costs  not 
recovered  from  the  defendants  shall  be  divided 
amongst  the  before-mentioned  parties  in  such 
shares  as  the  jury  by  their  verdict  shall  find  and 
direct." 

(2)  37  Law  J.  Rep.  Adm.  14 ;  s.  e.  Law  Rep.  2 
Ad.  &  £.  24. 

(3)  88  Law  J.  Rep.  Adm.  12 ;  s.  c.  Law  Rep. 
2  Ad.  &  Ed.  825. 

(4)  4  C.  Rob.  78. 

(6)  38  Law  J.  Rep.  Adm.  60  ;  s.  c.  Law  Rep.  2 
P.C.  447. 
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Jefrey  v.  7%f  Franamia  (Af^.),  Adm. 
nhK  not  in  reality  nnder  Lord  Camp- 
bell's Act,  and  it  vaa  unnecesBaiy  for  the 
i^neeo's  Bench  to  dissent  from  that  case 
is  Smith  T.  Broiim(6'),  in  which  the 
Court  held,  thongh  not  withont  some 
donbt  on  the  part  of  Blackbam,  J.,  that 
the  Admiraltj  liad  not  jnriEdiction  to 
entertain  a  claim  nnder  Lord  Catnpbett'a 
Act,  in  a  snit  t'ti  rem  under  24  Vict.  c. 
10.  B.  7.  That  case  was  approved  of 
by  the  Court  of  Excheqner  in  Jamet  v. 
The  Lond<m  and  South  Wetlem  EaUu^ay 
Gompany  (7)  (see  the  judgment  of  Kelly, 
C.B.,  at  p.  89),  and  by  the  Conrt  of 
Common  Pleas  in  Stmpeon  v.  Blvu  (8). 

The  Privy  Conncil  afterwards  dis- 
lented  from  Simpgon  v.  Bines  (8),  which 
iras  a  question  as  to  the  jurisdiction  of 
the  Connty  Conrt,  in  the  case  of  The  Cargo 
Ke  Argot  (9).  Bat  the  decision  of  the 
Privy  Connoil  is  not  binding  on  this 
Court,  nor  does  it  claim  to  be  so,  aa 
uppears  from  the  jnd^rraent  in  that  case, 
[f  it  had  been  intended  that  section  7  of 
34  Vict,  c.  10  should  apply  to  personal 
injuries,  the  word  injury  would  probably 
have  been  used,  and  not  "  damage  ' 
vhich  more  properly  applies  to  goods. 
But  if  personal  injury  is  included,  yet 
lotions  under  Lord  Campbell's  Act  can- 
not be,  for  the  cause  of  actioo  is  more 
than  a  mere  action  for  injury  or  damage 
lone.  It  in  a  special  municipal  remedy 
^ven  in  certain  particular  cases  by 
^tatato,  the  cause  of  action  being  made 
op  of  more  ingredients  than  the  mere 
fact  of  an  injury  having  been  done,  and 
sue  for  which  there  is  no  similar  remedy 
in  other  countries.  The  trial  of  sncn 
tctions  in  the  Court  of  Admiralty  might 
lead  to  great  inconveniences  in  the  case 
)f  foreign  i-essels.  And  the  rule  of  the 
Admiralty  Court  as  to  contributorv  neg- 
ligence being  different  from  that  in  the 
:ommon  law  Courts,  wonid  lead  to  com- 
plications in  such  actions.     And  there  is 

(6)  fO  Iaw  J.  Hep.  (LB.  2U ;  *.  c.  Uw  Bap.  0 
IB.  729. 

<7)  41  Iaw  3.  Rep.  Eich.  82 ;  a.  c.  law  Rep, 
r  Eich.  1S7  :  in  Ezch.  Cb.  41  Lav  J.  Rep.  Bxeh. 
186  1  I.  c.  lair  It«p.  T  Eicb.  287. 

(8)  41  Idw  J.  Kep.  C.P.  121 ;  s.  a.  Law  Rep.  7 
D.P.  2B0. 


the  forther  difficulty,  as  point«d  oat  by 
Blackburn,  J.,  in  Smith  v.  Broain{6), 
that  the  damages  under  Lord  Campbell's 
Act  must  be  assessed  by  a  jury,  which  was 
impossible  in  the  Court  of  Admiralty, 
where  no  machinery  for  summoning  a 
jury  was  provided. 

EkU  {Clarkton  with  him),  for  the 
plaintiffs. — It  is  not  by  any  means  clear 
that  no  such  action  is  allowed  in  foreign 
countries.  There  is  such  an  action  in 
Germany. 

[Jambb,  L.J. — And  I  believe  in  France 
also.  The  action  there  for  debmation 
of  a  dead  ancestor  is  analogous.] 

As  to  the  argument  ab  ineonvenienii, 
the  facta  in  this  case  shew  the  necessity 
of  this  action.  The  decision  of  the  Court 
of  Criminal  Appeal  as  to  jurisdiction  put 
an  end  to  the  plaintiff's  right  of  action  in 
the  High  Court  «i  pertonam,  and  if  the 
Admiralty  Division  has  no  jurisdiction  in 
rem  the  plaintiff  has  no  remedy  at  all. 

The  words  of  the  section  give  jurisdic- 
tion in  any  claim  for  damage,  that  is 
claim  in  consequence  of  damage  done  by 
the  ship.  The  Beta  (5)  shews  that  personal 
injury  tximee  within  tlie  words  "  damage 
by  a  ship ; "  and  it  is  practically  ad- 
mitted in  iSJ>ii(fc  V.  Bn>wn(4),  that  it  is  im- 
possible to  put  personal  injury  resulting 
in  death  on  a  different  footing  to  other 
personal  injury. 

The  verbal  distinction  drawn  by  the 
Lord  Chief  Justice  in  Smith  v.  Broum{&} 
between  "  damage  "  and  "injury  "  is  un. 
tenable.  In  Atkby  v.  White  (10)  ihe  word 
damage  is  used  for  every  kind  of  injury. 
See  Broom's  Legai  Mamma,  p.  156  ;  also 
see  New  Testament,  Acts,  ch.  xxviL  verse 
10,  "  damage  not  only  of  the  lading  and 
ship,  but  also  of  our  lives."  Conversely, 
"  injury  "  is  applied  to  property — 17  &  18 
Vict.  c.  104.  s.  522.  Again  iu  section 
515  "damage"  refers  to  person,  and  in 
section  299  we  have  *'  damage  to  person 
or  property." 

As  to  the  necessity  for  a  jury  to  assess 
this  claim,  under  the  old  law  (17  &  18 
Vict.  c.  104,  B,  514)  where  there  were 
several  claims  against  the  shipowner, 
the  Conrt  of  Chancery  had  to  assess  the 
damages,  whether  in  respect  of  loss  of 

(lO)Ld.  Baym.  938;  s.  C.  1  Sm.  L.O.  337. 
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Je/rey  y.  T%e  Franeonia  (App,),  Aim. 

life  or  any  other  damage,  and  to  allot 
them  fro  raia  to  the  claimant.  This 
was  done  without  a  jury  ;  and  by  section 
13  of  the  Act  of  1861  the  Admiralty  are 
to  have  the  powers  of  Chancery.  Why 
then  should  not  the  Admiralty  Court 
tiy  such  a  case  as  this  without  a  jury  P 

[Bramwell,  L.J. — If  the  words  of 
24  Vict.  c.  10.  s.  7  are  larg^  enough  to 
give  the  Admiralty  Court  jurisdiction,  do 
you  say  they  repeal  the  special  enact- 
ment in  Lord  Campbell's  Act  that  the 
damages  are  to  be  assessed  by  a  jury  ?] 

Yes ;  if  necessary,  I  go  as  far  as  that. 

Benjcbmin,  in  reply. —  The  plaintifis 
assume  that  the  action  under  Lord 
Campbell's  Act  is  on  the  same  footing  as 
any  other  action  for  personal  injuries. 
But  the  two  causes  of  action  are  totally 
distinct.  One  is  a  conmion  law  action 
for  a  wrong  done,  in  which  the  wrong 
done  is  the  measure  of  damages.  The 
other  is  a  distinct  cause  of  action  in- 
vented by  the  statute,  haying  no  relation 
to  the  injury  done  to  the  person  who 
suffers  the  personal  injuries,  but  depend- 
ing on  a  yariety  of  considerations  apart 
from  the  nature  of  the  act  done.  So 
special  a  liability  should  not  be  extended 
beyond  the  terms  of  the  Act. 

Cw.  adv.  vulL 

On  June  22  Bbett,  L.J.,  read  the  fol- 
lowing  judgment  of  James,  L.J.,  and 
Baqoallat,  L.J. : — 

Anne  Jeffrey,  the  plaintiff  in  the  action 

in  which  this  appeal  is  brought,  is  the 

widow  and  administratrix  of  one  James 

Jeffrey,  who  was  a  mariner  on  board  the 

steamship  Strathclyde  and  was  killed  in 

the  collision  between  that  yessel  and  the 

Franeonia  in  the  Straits  of  Dover  on  the 

17th  of  February,  1876.     The  action  is 

broaght  by  Mrs.  Jeffrey,  as  administratrix 

of  her  deceased    husband,    to    recover 

damages  against  the  Frn/noonia  for   bis 

death  and  for  the  loss  of  his  goods.    The 

writ  was  issued  on  the  12th  of  February, 

1877,  and  thereupon  the  owners  of  the 

franeonia  moved  to  set  aside  so  much  of 

the  writ  as  claimed  damages  for  loss  of 

life.     This  motion  was  refased  by  the 

Jodge  of   the   Admiralty  Division,  and 

from  such  refusal   the  present  appeal  is 

broaght. 
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Both  in  the  Admiralty  Division  and 
upon  the  hearing  of  the  appeal,  the  case 
of  the  appellants  was  based  upon  the 
contention  that  the  Admiralty  Diyision 
had  no  jurisdiction  to  entertain  a  claim 
for  damages  in  respect  of  loss  of  life ; 
and  the  substantial  question  for  decision 
is  whether  the  Court  of  Admiralty,  pre- 
viously to  the  coming  into  operation  of 
the  Judicature  Acts,  had  jurisdiction  to 
entertain  any  such  claim;  for  notwith- 
standing  the  genend  tmnsfer  of  jonBdic. 
tion  to  the  High  Court  of  Justice,  it  is 
provided  by  the  third  sub-section  of  sec- 
tion 11  of  the  Judicature  Act  of  1875, 
that  no  person  shall  assign  any  cause  or 
matter  to  the  Admiralty  Division  unless 
he  would  have  been  entitled  to  oonmience 
the  same  in  the  Court  of  Admiralty  if 
that  Act  had  not  passed.  It  is  admitted 
that  if  the  Court  of  Admiralty  had  any 
such  jurisdiction  it  was  conferred  upon  it 
by  the  Admiralty  Jurisdiction  Act  of 
1861  (24  Vict.  c.  10),  the  7th  section  of 
which  enacts  that  **  The  High  Court  of 
Admiralty  shall  have  jurisdiction  ot^er 
any  claim  for  damage  done  by  any  ship." 
The  question  whether  the  term  "  damage  " 
as  used  in  that  section  is  applicable  to 
injury  to  the  person  as  well  as  to  injury 
to  property  has  been  the  subject  of  fre- 
quent discussion  and  of  conflicting  deci- 
sions; the  Court  of  Admiralty,  in  the 
case  of  The  Sylph  (2),  held  that  it  had 
jurisdiction  to  entertaon  a  claim  for  da- 
mages in  respect  of  personal  injury  not 
resulting  in  death,  and  this  view  was 
adopted  by  the  Judicial  Committee  of 
the  Privy  Council  in  the  case  of  The  Beta 
(5)  ;  and,  in  the  case  of  The  Ghddfaxe  (3), 
the  Court  of  Admiralty  held  that  it  had 
a  like  jurisdiction  in  respect  of  loss  of 
life  occarsioned  by  a  collision.  On  the 
other  hand,  the  Court  of  Queen's  Bench, 
in  the  case  of  Smith  v.  Brown  (6),  ex- 
pressly dissented  from  the  decision  of  the 
Judicial  Committee  in  the  case  of  The 
Beta  (5),  and  held  that  personal  injury 
occasioned  by  the  collision  of  two  ships 
was  not  included  in  the  term  *^  damage  " 
as  used  in  the  7th  section  of  the  Ad- 
miralty Jurisdiction  Act,  and  that  the 
Court  of  Admiralty  had  no  jurisdiction 
to  entertain  a  claim  for  damages  in  res- 
pect  of  per&onal  injury  resulting  in  death; 
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ftod  a  geoeraJ  concnrTence  in  this  decimon 
of  the  Court  of  Queen's  Bench  haa  been 
expreHaed  by  tho  Court  of  Common 
Pleas  in  the  case  of  Simpgon  v.  BUtei  (8), 
and  by  the  Court  of  Exchequer,  aud  on 
appeal  hy  the  Exchequer  Chamber,  in 
the  case  of  James  v.  The  London  and  South 
Western  Railway  Company  (7),  but  in 
neither  of  these  casee  did  the  qnestion 
turn  apoa  the  conBtroction  of  the  7th 
section.  We  are  unable  to  concur  in  the 
construction  of  the  Admiralty  Jurisdic- 
tion Act,  which  has  been  so  adopted  by 
the  Court  of  Queen's  Bench  and  ap- 
parently concurred  in  by  the  other  Courts 
to  which  wo  have  just  referred ;  it  appeara 
to  us  that  the  view  taken  hy  the  Court  of 
Admiralty  and  by  the  Judicial  Committee 
is  the  more  correct.  The  words  of  the  7th 
section  are  perfectly  geneml,  taken  by 
themselrea  they  would  appear  to  confer 
a  jurisdiction  upon  the  Court  of  Admiralty 
to  entertain  all  claims  in  respect  of  da- 
mage done  by  a  ship,  whatever  may  be 
the  nature  of  the  damage,  whether  to 
person  or  to  property.  There  is  nothing 
in  the  context  of  the  section  to  suggest 
that  the  word  "  damage  "  should  be  limi- 
t«d  in  its  meaning,  and  the  statute  being 
remedial  of  a  grievance  should  receive  a 
liberal  rather  than  a  narrowed  construc- 
tion. This  principle  was  acted  upon  by 
Dr.  Lushington  in  the  case  of  The  Bahia 
(11)  and  by  the  Judicial  Committee  iu 
the  case  of  Dapaeto  v.  Wijllie  (12).  We 
have  only  to  look  at  the  sections  of  the 
Act  which  follow  the  7th  to  see  that  it 
WAS  the  intention  of  the  Legislature  to 
give  to  the  Court  of  Admiralty  an  exten- 
ded jurisdiction  to  enable  it  to  do  com- 
plete justice  in  the  cases  which  might 
come  uuder  its  consideration.  The  13th 
section  in  particular  confers  a  jurisdiction 
under  which  in  many  cases  it  would  be 
necessary  that  the  Court  nf  Admiralty 
should  assess  the  amount  of  damages  in 
respect  of  loss  of  life  or  personal  injury, 
and  the  nature  of  the  juriRdiction  con- 
ferred by  this  section  (to  which  wo  shall 
have  occasion  to  refer  again  presently) 
appears  to  ns  to  negative  any  construc- 

(11)  Br.  &Loab61. 

(12)  43  Law  J.  Rnp,  A'!m.  20  ;  8,  c.  Litv  Rep.  6 
P.C.  i82- 


tion  of  the  Act  which  would  limit  the 
jurisdiction  thereby  conferred  to  the  some 
subject  mattera  as  were  previously  nuder 
its  cogDiBanoe  ; — a  view  of  the  case  which 
has  been  Buggeeted  in  the  coarse  of  the 
ai^nment.  It  is  further  to  be  observed 
that,  if  the  7th  section  is  to  receive  the 
limited  construction  which  has  been  sug- 
gusted,  it  ia  difficult  to  understand  wbjf 
it  was  introduced  into  the  Act^  seeing 
that  in  such  case  the  extonsiou  of  jurio- 
diction  would  have  been  of  a  very  trifling 
character,  as  the  Court  of  Admiralty  al- 
ready had  undoubted  jurisdiction  in  res- 
pect of  damage  to  property  occasioned 
by  collision.  It  has,  however,  been  urged 
on  the  part  of  the  appellants  that  not- 
withstanding the  general  terms  in.  which 
the  7th  section  is  expressed,  the  word 
"  damage,"  as  used  in  it,  ought,  for  rea- 
sons wmch  will  be  presently  mentioned, 
to  be  hmitod  in  oonstraotion  to  damage 
done  to  property,  or  at  any  rate  that  it 
ought  not  to  be  construed  so  as  to  in- 
clude loss  of  life.  As  simihu-  argnments 
fouud  favour  with  the  Court  of  Qaeen's 
Bench  in  the  case  of  Smiih  v.  BroJtm  (6), 
and  have  been  adopted  by  the  other  Courts 
to  which  we  have  referred,  and  as  two  of 
our  coUeagnea  think  that  our  decision  in 
the  present  appeal  ought  to  be  in  &vonr 
of  the  appellants,  we  proceed  to  express 
our  opinion  npon  the  points  so  pressed 
upon  ns,  and  we  do  so  with  much  diffi- 
dence, difiering  as  our  opinion  does  from 
the  opinions  of  those  for  whose  know- 
ledge aud  experience  we  entertain  the 
most  profound  respect,  aud  in  differing 
from  whom  wo  cannot  but  entertain  doubt 
as  to  the  correctness  of  our  owu  conclu- 
sions. In  support  of  tho  view  that  the 
word  "  damt^  "  as  used  in  the  7th  sec- 
tion of  the  Admiralty  Jurisdiction  Act 
should  be  limited  in  constructioD  to  da- 
mage to  property,  it  is  contended  that  not 
only  is  there  no  legislative  sanction  for 
the  use  of  the  word  as  denoting  injnry  to 
the  person,  but  that  the  L^slature  has 
in  other  recent  Acta  in  pari  materia, 
adopted  the  use  of  the  wonl  "  damage  " 
as  applicable  eictuBively  to  injnry  to 
property,  and  that  it  must  be  assumed 
that  the  Legislature  in  passing  the  Act 
in  question  did  not  lose  sight  of  the  dis- 
tinction which  it  had  recognised  in  its 
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otber  enactmeiits.  K  the  facts  were  so, 
we  shoald  feel  very  strongly  the  force  of 
the  argoments  based  npon  them,  bat  we 
do  not  BO  read  the  Merchant  Shipping 
Acts  of  1854  and  1862,  which  are  the 
statutes  to  which  reference  has  been  made ; 
the  latter  statute,  it  will  be  observed,  was 
passed  after  the  Admiralty  Jurisdiction 
Act. 

It  is  qnite  tme  that  in  the  sections  of 
the  Merchant  Shipping  Act  of  1854, 
which  have  reference  to  the  limitation  of 
the  liability  of  shipowners,  the  expressions 
**  loss  of  life  "  and  "  personal  injury  "  are 
used  with  reference  to  injury  to  the  per- 
son, whilst  the  word  '^  damage  "  is  used 
with  reference  to  injury  to  property,  but, 
under  the  provisions  of  these  sections,  a 
different  scale  of  liability  was  fixed  in 
respect  of  injuries  to  the  person  from 
that  in  respect  of  injury  to  property,  and 
it  was  convenient  (though  we  admit  not 
necessary)  to  use  different  forms  of  ex- 
pression to  distinguish  the  one  kind  of 
injury  from  the  other,  but  if  the  7th  sec- 
tion of  the  Admiralty  Jurisdiction  Act 
was  intended  to  apply  to  injury  to  the 
person  as  well  as  to  injury  to  property, 
there  was  neither  necessity  for  using,  nor 
any  convenience  in  using,  more  than  one 
expression  to  denote  both  kinds  of  injury. 
But  this  limited  use  of  the  word  *'  da- 
mage'* is  not  observed  throughout  the 
Merchant  Shipping  Act  of  1854.  In  the 
515th  section  the  words  "loss  or  damage'* 
are  used  in  reference  to  three  classes  of 
injury,  and  as  the  word  "  loss  "  would  be 
clearly  inapplicable  to  personal  injury  not 
resulting  in  death,  the  word  "  damage  " 
must  in  this  section  have  reference  to 
personal  injuiy  as  well  as  to  injury  to 
property.  Again,  if  we  turn  to  the  299th 
section  of  the  same  statute,  which  is  the 
last  of  a  series  of  sections,  enacting  va- 
rious rules  for  the  prevention  of  accidente, 
we  find  that  it  commences  with  the  words, 
*'  In  case  any  damage  to  person  or  pro- 
perty arises  from  the  non-observance  by 
any  ship  of  any  of  the  said  rules." 
Here  we  have  a  clear  and  unquestionable 
use  of  the  word  "  damage  "  in  a  sense 
applicable  to  injury  to  person  as  well  as 
to  property.  And  in  the  527th  section 
we  find  the  expression  "  injury  to  pro- 
perty/' ^hich  is  suggestive  at  least  of  the 
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words  "  damage  "  and  "  injury  "  being  to 
some  extent  interchangeably  used.  And 
so  again  in  the  other  Act  referred  to,  the 
Merchant  Shipping  Act  of  1862,  whilst 
on  the  one  hand  we  find  the  expressions 
"loss  of  life,"  "personal  injury"  and 
"  damage  to  property  "  used  in  the  sec- 
tions modifying  the  provisions  of  the 
Act  of  1854,  as  to  the  liability  of  ship- 
owners, we,  on  the  other  hand,  find  in 
the  28th  section  the  expression  "  damage 
to  person  or  property"  applied  to  injuries 
occasioned  by  breaches  of  the  reg^ulations 
therein  referred  to.  So  far  then  from 
there  being  no  legislative  sanction  for 
the  use  of  the  word  "  damage,"  as  de- 
noting injury  to  the  person,  and  from  the 
Legislature  naving  adopted  the  use  of  the 
word  as  exclusively  applicable  to  pro- 
perty, it  appears  to  us  that  the  very 
statutes  referred  to  as  supporting  these 
propositions  afford  intrinsic  evidence  to 
the  contrary. 

And  here  I  wonld  refer  to  a  statement 
made  by  Sir  B.  Phillimore  in  the  course 
of  his  judgment  in  this  case  in  the  Ad- 
miralty Division,  and  which  appears  to 
be  borne  out  by  the  report  of  the  case  of 
Ths  Euckers  (4),  before  Lord  Stowell,  to 
the  effect  that  an  action  commenced  in  the 
Court  of  Admiralty  in  respect  of  a  per- 
sonal assault  conmiitted  on  the  high  seas 
by  the  master  of  a  ship  on  a  passenger 
was,  previously  to  the  Act  of  1861,  always 
described  as  **  a  cause  of  damage."  But 
the  further  argument  remains  to  be  con- 
sidered, viz.,  that,  assuming  that  it  can- 
not be  maintained  that  such  a  limited 
meaning  as  has  been  suggested  ought  to 
be  given  to  the  word  "  damage  "  by  rea- 
son of  the  legislative  use  of  the  word  in 
the  Merchant  Shipping  Acts,  the  meaning 
of  the  word  ought  nevertheless  not  to  be 
so  extended  as  to  include  "  loss  of  life." 

This  argument  is  based  upon  the  provi- 
sions of  Lord  Campbell's  Act  (9  &  10 
Vict.  c.  93),  and  it  is  contended  that,  in- 
asmuch as  the  right  of  action  created  by 
that  Act  and  extended  or  modified  by  the 
subsequent  statute,  27  &  28  Vict.  c.  95, 
for  obtaining  compensation  for  the  &mi- 
lies  of  persons  killed  by  accident,  was 
confined  to  actions  brought  in  the  Conrte 
of  Common  Law,  and  that  great  practi- 
cal inconvenience  and  possible  injuatioo 
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might  arise  from  the  exercise  hj  the 
Gonrt  of  Admiralty  of  jurisdiction  in 
each  mattera,  it  is  impossible  to  suppose 
that  the  Legislature  intended,  under  a  ge- 
neral statate  each  as  that  which  we  are 
DOW  considering,  to  efiectso  great  a  change 
in  the  rights  and  relative  positions  of  the 
parties  to  snch  actions.  In  sapport  of 
this  view  it  has  been  niged  that  the 
transfer  of  jarisdiction  to  the  Conrt  of 
Admiralty  woold  not  only  deprive  tho 
parties  of  the  Common  Law  prooednre 
and  the  mode  of  trial  pointed  ont  by  the 
Act,  bat  might  also  materially  affect 
their  relative  rights,  having  r^^ard  to 
the  fact  that  the  C<3nrt  of  Admiralty, 
in  dealing  with  claims  for  damage  aris- 
ing from  collision,  acts  npon  pnnciples 
nnknown  to  the  Common  Law,  aa,  for 
instance,  in  dividing  the  loss  where  both 
parties  are  to  blame. 

It  is  qait&  possible  that  some  sach  iu- 
oonveniences  aa  those  soggested  might 
have  arisen  ^m  an  exercise  by  the 
Conrt  of  Admiralty  of   the  jnrisdiction 
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cise  of  the  like  jarudiction  by  the  Admi~ 
ralty  Division,  thoagh,  having  regard  to 
the  9th  sub-section  of  the  25th  claase  of 
the  Judicature  Act  of  18?3, 1  much  doubt 
trhether  any  such  conflict  between  the 
Civil  Iaw  and  the  Common  Law  aa  was 
su^ested  by  Lord  Blackburn  in  Smith  v. 
Brown  (6)  could  arise  after  that  Act  came 
into  operation,  but  however  this  may  be, 
the  Legislature  has  thought  6t  to  enact 
that  under  other  circumstances  of  asimilar 
character,  and  at  least  as  likely  to  occur, 
similar  inconveniences  must  be  submitted 
to. 

The  right  of  action  given  by  Lord 
Campbell  s  Act  has  in  certain  cases  been 
modified  and  restricted  by  the  sections 
of  the  Merchant  Shipping  Acts  already 
referred  to,  and  the  jnriBdiction  for  as- 
seesing  the  amount  of  damages  in  such 
oases  as  regards  injury  to  the  person  as 
well  as  injury  to  property,  has  been 
transferred  to  the  Court  of  Chancery ; 
and  by  the  13th  section  of  the  Admi- 
ralty Jurisdiction  Act,  the  jnrisdiction 
which  by  part  of  the  Merchant  Shipping 
Act,  1854,  was  conferred  upon  the  Court 
of  Chancery,  has  been  extended  to  the 
Court  of  Admiralty  whenever  the  ship  or 


the  proceeds  thereof  are  under  aneat.  In 
this  very  case,  though  the  ship  was  not 
arrested  in  the  action,  she  had  been  ar- 
rested in  other  actions,  and,  as  I  under- 
stand the  facts,  it  was  agreed  that  the 
case  should  be  treated  and  dealt  with  as 
if  she  were  in  arrest,  and  the  proceedings 
were  in  rem,  but  however  this  may  be  she 
might  have  been  in  arrest,  and  if  she  had 
been  the  Admiralty  Division  would  have 
been  bound,  under  section  13,  to  enter- 
tain an  action  at  the  instance  of  the 
owners  of  the  ship  for  the  distribntiou  of 
the  amount  of  their  babUitiea  rateably 
amongst  the  claimants,  and  in  snch  case 
to  asaess  the  amount  of  damages  payable 
to  the  plaintiS',  and  to  ascertain  the  pro- 
portions thereof  payable  to  the  different 
members  of  the  Jeffreys  family. 

Every  inconvenience  and  every  injus- 
tice which  have  been  suggested  as  likely 
to  occur  if  the  present  action  had  been 
brought  in  the  Court  of  Admindty,  would 
or  might  equally  arise  in  such  an  action 
as  has  been  snggested.  It  appears  to  us, 
therefore,  that  the  argument  based  upon 
the  probability  or  possibility  of  snch  preC' 
tic^  inconvenience  or  injustice  cannot  be 
maintained. 

Upon  the  whole  we  are  of  opinion  that 
the  judgment  of  the  Admiralty  Division 
should  be  affirmed. 

BiUMWELL,  L.J.,  then  proceeded  to  read 
the  judgment  of  himself  and  Bbett, 
L.J. — We  are  of  opinion  that  this  appeal 
should  be  allowed,  that  the  Admiralty 
haano  jurisdiction  tnrem  in  a  case  in  which 
the  right  of  action  is  under  9  di  10  Vict, 
o.  93.  We  offer  no  opinion  as  to  whether 
it  would  have  jurisdiotion  in  a  case  of 
personal  hurt,  where  there  was  no  death, 
and  the  person  hart  was  the  plaintiff. 
We  proceed  on  the  gronnd  that  an  action 
given  by  9  A  10  Vict.  c.  93  is  not  within 
the  words  and  meaning  of  24  Vict  c.  10. 
s.  7. 

The  Legislature  it  is  tme  has  given 
power  to  the  Admiralty  to  assess  and  ap- 
portion the  damages  in  snch  cases  nnder 
certain  circumstances  under  the  Merchant 
Shipping  Acts,  and  iu  such  cases  it  neces- 
sarily follows  that  the  machinery  of  a  jury 
was  dispensed  with.  It  is  true  that  ajury 
can  now  behadin  theAdmiialty  DiviBton; 
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and,  88  Mr.  Bntt  pointed  oat,  that  the 
woi*!  "  damage  "  in  section  7  df  24  Vict, 
c.  10  includes  damage  done  to  goods.  It 
is  also  trae  that  nnder  the  Judicature 
Act  any  action  in  per8ona/m,  may  as  a  mat- 
ter of  jurisdiction  he  hronght  in  the  Ad- 
miralty Division  as  well  as  in  any  other, 
yet  looking  at  the  terms  of  Lord  Camp- 
bell's Act  and  of  section  7,  and  constru- 
ing them  as  if  at  the  time  the  latter  was 
passed,  we  are  of  opinion  that  section  7  of 
the  latter  Act  gave  no  jurisdiction  in  rem, 
which  is  the  question  now  under  discus- 
sion. Lord  Campbell's  Act  is  express.  It 
says,  ^*  The  jury  may  give  such  damages 
as  they  may  think  proportionate  to  the 
injuiy,  Ac.,  and  the  amount  shall  be  di- 
vided in  such  shares  as  the  jury  by  their 
▼erdict  shall  find  and  direct."  As  to  the 
words,  *'  the  jury  may  g^ve,  &c.,"  that 
might  possibly  be  held  to  mean  jury 
where  there  was  a  jury,  and  Court  where 
there  was  not.  I  do  not  say  it  could  be, 
but  whether  or  no,  we  are  of  opinion  that 
under  that  section  it  must  be  a  jury  who 
findtatd  direct  the  division  into  shares. 
The  words  are  express.  Suppose  Lord 
Campbell's  Act  had  said  that  such  actions 
should  only  be  brought  in  a  Court  where 
there  was  ft  JiirVy  would  section  7  have  re- 
pealed that  r  But  it  does  say  so  in  effect, 
and  the  argument  is  that  it  is  repealed. 
Suppose  that  the  relations  had  assigned 
their  right  of  action,  could  the  assignees 
have  maintained  a  suit  in  Equity  P  Would 
an  action  lie  in  the  County  Court  without 
a  jury  ?  No.  The  jury  is  essential.  It 
is  remarkable  that  no  jurisdiction  ib  given 
in  a  case  of  bodily  hurt  to  a  passenger, 
nor  to  bis  goods  for  injury  done  in  the 
ship.  And  we  think  there  is  great  weight 
in  the  argument  that  the  words  of  section 
7  aiB  not  apt  words  to  include  a  case  under 
Lord  Campbell's  Act.  Such  a  claim  as 
this  is  neiUier  popularly  or  strictly  speak- 
ing a  claim  for  damages  done  by  a  ship. 
It  is  a  claim  for  compensation  for  loss  sus- 
tained partly  by  a  death  caused  by  a  ship 
and  partly  by  something  else,  which  may 
or  may  not  happen,  as  well  as  the  death, 
bat  which  must  also  happen  in  order  to 
substantiate  a  claim  for  relief.  It  is  a 
claim  not  proportioned  to  the  act  done, 
and  its  immediate  consequences,  if  the 
act  relied  on  be  the  act  done  by  the  ship, 
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but  to  the  result  of  that  act  oimI  other  cir- 
cumstances, namely,  the  death  of  the  per- 
son kiUed,  and  his  not  having  himself 
before  death  sued,  amd  the  circumstances 
of  his  relations,  and  of  their  and  his  pro- 
perty, and  his  disposal  of  it. 

Though  we  have  thought  right  to  make 
the  above  remarks,  of  course  we  avail 
ourselves  of  the  judgment  and  reasons 
in  Smith  v.  Brown  (6),  especially  the  diffi- 
culty arising  from  the  difference  between 
the  Admiralty  and  Common  Law  rule  as 
to  contributory  negligence.  Now  the 
Admiralty  would  have  either  to  give  up 
its  rule  or  to  give  an  action  for  loss  of 
life  in  a  form  not  prescribed  by  Lord 
Campbell's  Act. 

We  are  of  opinion  that  the  appeal 
should  be  allowed. 

(The  Court  being  equally  divided  the 
judgment  of  the  learned  Judge  in  Admi- 
ralty stands  affirmed.) 


Solidton— Gellatlj,  Son  &  Wharton,  forplaintifb ; 
Stokes,  Saunders,  &  Stokes,  for  defendants. 


BATE.    1 
77.        \ 
.30.     J 


In  the  goods  of  johk  hitx. 


Pbobatb 
1877 
Jan 

WiXl — Invperfect  Attestation  Clause — 
Attesting  Witnesses  not  to  he  fovind — Affi^ 
davit  as  to  Due  Execution  dispensed  with 
— Probate, 

Testator  left  a  wiU  which  concluded,  "  In 
the  presence  of  the  undersigned  as  witnesses^ 
on  this  the  fifth  day  of  June,  1871,  I  set 
my  hand  and  signature.*'  Testator's  family 
had  no  personal  knowledge  of  the  persons 
who  subscribed  thewiU  as  aUesting  witnesses, 
and  they  had  endeavoured,  but  in  vain,  to 
obtain  intelligence  of  them.  In  these  oiV- 
cumstances  the  Court  dispensed  with  the 
affidavit  as  to  the  dite  execution  of  the  wiU, 
and  decreed  probate  of  it,  the  executrix,  the 
only  person  who  would  be  benefited  by  an 
intestacy,  consenting  to  the  gra/nt. 

John  Huz,  lato  of  Milton  Street,  Mary- 
lebone,  in  the  county  of  Middlesex,  watoh- 
maker,  died  on  the  14th  of  January,  1876, 
leaving  a  will,  dated  the  5th  June,  1871, 
whereof  he  appointed  his  daughtori  Louisa 
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la  tit  gced*  iff  Aw. 
Hnz,  spinster,  and  hia  nephew,  Thonua 
James  Hnz,  execatora.  lie  will,  which 
was  in  the  testator's  h&ndwriting,  con- 
clnded,  "  In  the  presenoe  of  the  under* 
signed  as  witnesses,  on  this  the  fifth  day 
of  Jnne,  1871,  I  set  my  hand  and  signa- 
tnre— John  Hnz. 

"  Witnessed  by 

"  Joseph  Cole  Lawson. 
"WiUiam  Martin." 

It  appeared  tiiat  the  deceased  was  a 
roan  of  very  close  and  pecnliar  habits, 
and  that  he  seldom  spoke  to  any  of  his 
family  about  his  affairs.  They  did  not 
know  of  the  existence  of  the  will  until 
very  shortly  before  his  death,  when  it  was 
found  sesW  np  in  a  tin  case  belongmg  to 
the  deceased,  and  they  had  endeavoured 
by  advertisements  and  otherwise,  but 
without  success,  to  obtain  tidings  of  the 
attesting  witneesee,  of  whom  they  had 
personally  no  knowledge.  The  deceased 
left  surviving  him  his  widow  and  two 
daughters,  EUia,  wife  of  Matthew  Con- 
nolly, aud  Louisa  Hux,  whom  he  named 
executrix.  Bis  only  son,  Harry  Bodwell 
Hnz,  who  left  home  in  1851,  had  not  been 
heard  of  since  that  date,  and  was  belieyed 
to  be  dead.  The  property  of  the  deceased 
when  realised  wonld  not  be  sufficient  to 
pay  the  legacies  bequeathed  by  the  will 
in  full,  and  the  only  person  who  woald  be 
benefited  by  an  intestacy  was  his  danghter, 
Louisa  Hux,  who  was,  however,  willing 
that  the  wilt  should  be  proved  and  her 
fiither's  wishes,  as  therein  declared,  carried 
out.     In  these  oircumstancea, 

Tkrwpp  moved  the  Court  to  dispense 
with  the  nsnol  affidavit  by  the  attesting 
witnesses  or  either  of  them  as  to  the  due 
execution  of  the  will  and  to  decree  pro- 
bate of  it  to  the  executors.  He  referred 
to  In  ihe  Ooods  of  Nif.ka  (1). 

Thb  Fkebident  (Sib  Jaheb  Hahnbn). — 
I  think  as  I  have  the  consent  of  the  per- 
son who  alone  appears  to  be  interested  in 
a  different  resnlt  from  that  which  she 
seeks  for,  I  may  make  the  giant  as 
prayed. 

Solicitor— A.  F.  Oldenhaw. 


(1)  S4  Law  J.  Bep.  F.  &  M.  30. 


177.       l 
6,  20.  }    In  I 
■iilO.  J 


1877. 
Feb.  6,  20.  V    In  the  goodt  of  ucBon. 
April  r 

Holograph  Will — Tetiator  a  rVenciman 
by  Birth,  but  Naturalised  in  England— 
Will  Valid  according  to  the  Law  of  France 
where  made — Reference  te  WiU  and  Cadi- 
eil  Executed  in  the  English  Form — Incor- 
poration—24,  ^  25  Viet.  e.  114.  ».  1. 

The  deeeated,  a  Pranchtnan  by  birth,  tuJ 
naiiiTalited  in  England,  aeeouiod  at  Paris 
a  will  and  codicil  in  the  Englith  form  re- 
lating to  his  property  *n  England  otJi/, 
UTid  a  holograph  will  {valid  according  tu 
the  law  of  France)  ditpoting  of  hii  pro. 
perly  in  Frantx,  but  referring  directly  U> 
the  English  vnli.  He  died  at  Paris. 
It  appearing  from  the  affidavit  of  a 
French  advocate  that  the  wiU  and  codicil 
in  the  English  form  were  made  in  a  form 
permitted  by  the  law  of  France  in  tJte  case  of 
Briliih  tidgeets  resident  in  France, — Held, 
ttiat  the  papers  could  be  admitted  to  probate 
under  21 1-  25  Vict.  e.  lU.  s.  1,  as  valid 
according  to  the   law  of  the  place  where 


Eugene  Legnen  de  la  Croix,  a  natural 
bom  French  subject,  obtained  on  the 
9th  of  October,  1845,  a  certificate  of  na- 
turalisation in  this  country,  which  was 
duly  enrolled  in  the  High  Court  of  Chan- 
cery, in  accordance  with  the  provisions 
of  the  statute  7^8  Vict.  o.  66,  under 
which  the  certificate  was  gimnted.  He 
subsequently  returned  to  France,  and  in 
the  year  1874,  being  at  the  time  resident 
at  Paris,  be  executed  a  will  bearing  date 
the  4tb  of  June,  1874,  in  the  English 
form,  and  attested  as  required  by  the 
English  law,  and  two  codicils  dated  re- 
spectively the  dth  and  15th  of  June,  1874. 
By  these  testamentary  papers  he  disposed 
of  his  property  in  England  only.  On  the 
26th  of  December,  1874,  being  still  resi. 
dent  in  Paris,  he  made  a  holograph  will 
in  the  French  form  and  laugnoge,  of 
which  the  following  is  a  translation  :— 
DesirouB  of  acknowledging  the  great 
kindness  my  wife,  Jenny  Louise  Blackner, 
has  shewn  me,  especially  since  my  sad 
illness,  I  bequeath  in  her  &vour,  and  give 
her  the  enjoyment  for  life  of  my  moiety  of 
our  house  in  the  Rne  Duperre,   at  St. 
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M  the  goods  ofLaaroix, 

Servan,  as  well  as  the  fnmitare,  plate, 
lineD,  pictnres,  carriaffes,  horses,  wine- 
cellar  and  generally  of  all  the  f  nmitnre 
and  everything  contained  in  or  about  the 
same,  so  that  she  n^ay  live  therein  peace- 
fallj,  and  without  being  troubled  or  dis« 
tnrbed.  This  she  will  be  enabled  to  do 
with  the  share  I  have  given  her  ont  of  my 
property  in  England  by  my  wills  of  the 
4th,  9th  and  15th  of  June,  1874.  May 
Qod  protect  her  m  this  world,  as  also  my 
son  Engene,  even  as  I  bless  them  on 
leaving  it. 

(Signed) 
'^  Eugene  Leguen  de  Lacroix. 
"  Paris,  26th  day  of  December,  1874." 

The  testator  died  at  Paris  on  the  15th 
of  April,  1876. 

It  appeared  from  the  affidavit  of  M. 
Alexandre  Treitt,  an  advocate  of  the 
Court  of  Appeal  of  Paris,  that  the  will 
and  codicils  of  June,  1874,  would  be  up* 
held  by  the  French  Courts,  and  carried 
into  execution  by  them  as  being  the  will 
and  codicil  of  a  British  subject  made  in 
accordance  with  the  requirements  of  the 
law  of  his  nationality,  and  that  the  will 
in  the  French  language  dated  the  26th  of 
December,  1874,  was  made  and  executed 
in  conformity  with,  and  was  valid  by, 
the  laws  and  constitution  of  the  French 
Republic.  * 

Searle  moved  (on  February  6)  for 
probate  of  the  holograph  will,  with  the 
English  will  and  codicils,  as  together 
constituting  the  will  of  the  testator. — 
The  holograph  will  is  valid  according  to 
French  law  (the  law  of  the  place  where 
it  was  made)  and  it  is  therefore  ad- 
missible to  probate  under  24  d;  25  Vict, 
c.  114.  s.  1.  It  further  incorporates  by 
reference  the  English  will  and  codicils. 
The  case  differs  from  Pechell  v.  HU' 
derley  (1),  in  which  the  documents  were 
not  valid  either  by  the  law  of  this  coun- 
try or  the  law  of  Italy,  in  which  the  last 
instrument  was  made. 

Gur.  ad/v,  vvJt 

» 

Thb  Pbesidbht  (Sib  James  Hakksk) 
delivered  (on  Febmaiy  20)  the  following 
judgment : — 

(1)  88  Law  J.  Rep.  P.  &  M.  66 ;  8.  e.  Law  Rep. 
1  P.  &  D.  678. 

Vou  46.— P.,  D.  &  A. 


The  deceased  in  this  case,  a  naturalised 
British  subject,  made  at  Paris  a  will, 
dated  the  4th  of  June,  1874.  On  the 
9th  of  Jnne,  1874,  he  executed  a  codicil 
to  this  will,  and  on  the  15th  of  June, 
1874,  he  made  a  second  codicil  appa- 
rently  for  the  sole  purpose  of  correcting 
an  omission  in  the  first  codicil.  These 
three  instruments  were  duly  executed  ac- 
cording to  the  requirements  of  the  Eng- 
lish law,  or  rather  I  should  say,  were 
executed  in  the  form  required  for  Eng- 
lish wills.  On  the  26th  of  December, 
1874,  he,  also  at  Paris,  executed  a  holo- 
graph testamentary  instrument  in  the 
French  form,  and  by  it  he  confirmed  his 
will  of  the  4th,  9th  and  15th  of  June, 
1874. 

Application  was  made  to  me  to  admit 
to  probate  all  the  several  documents.  It 
appears  from  the  affidavit  of  a  French 
advocate  that  the  instruments  of  the  4th 
and  15th  of  June,  1874,  are  a  good  and 
valid  will  and  codicil,  which  would  be 
upheld  and  carried  into  execution  by  the 
Fi^nch  Courts,  as  being  the  will  and 
codicil  of  a  British  subject,  made  in  ac- 
cordance with  the  requirements  of  the 
law  of  his  nationality.  I  have  quoted 
the  exact  words  of  the  affidavit.  This 
assumes,  however,  that  the  will  and  co- 
dicil were  made  in  accordance  with  the 
requirements  of  the  law  of  England,  but 
they  were  not  so  made  unless  they  were 
made  in  the  form  required  by  the  law 
of  France,  or  unless  they  were  made  in 
the  form  required  by  the  law  of  the 
place  of  the  deceased's  domicile  at  the 
time  when  made.  It  does  not  appear 
what  his  domicile  was,  but  it  is  rather  to 
be  inferred  that  it  was  French.  It  is 
possible,  however,  that  the  French  advo« 
cate  may  mean  that  the  will  and  codicil 
are  made  according  to  the  forms  per- 
mitted by  the  law  of  France,  in  the  case 
of  a  British  subject  making  his  will  in 
France,  and  if  evidence  can  be  offered  to 
the  Court  that  by  the  law  of  France  it  is 
permitted  to  a  foreigner  in  France  to 
make  his  will  according  to  the  forms  re- 
quired by  the  law  of  his  country  as  to 
tiie  execution  of  wills  there,  and  that  a 
will  so  made  would  be  deemed  by  the 
French  Courts  to  be  good  and  valid,  and 
would  be  carried  into  execution  by  them, 
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/a  like  good*  of  Laeroir. 
ihiB  application  maty  be  renewed,  as  it 
wonid  then  appear  that  the  will  of  the 
4th  Jnne,  1874,  and  the  ctxltcil  of  the 
15th  Jane,  18?4,  were  valid,  as  having 
been  made  in  the  form  permitted  by  the 
law  of  Prance  in  the  case  of  British  Bub- 
jecta  in  France.  The  same  advocate 
further  deposes  that  the  will  of  the  26th 
December,  1874,  is  made  in  conformity 
with  the  requirements  of  the  French  law, 
and  ia  valid  hy  the  law  of  France. 

If  the  evidence  I  have  suggested  can 
be  obtained,  it  will  be  open  to  the  appli- 
cant to  contend,  and  I  think  sncceesfnlly, 
that  all  the  docomente  referred  to  are 
made  in  accordance  with  the  form  re- 
quired by  the  law  of  the  place  where  they 
were  made,  and  mnst,  therefore,  be  held 
to  be  well  executed  for  the  pnrpose  of 
being  admitted  to  probate  in  England, 
nnder  24  A  25  Vict.  c.  114.  The  case  of 
PecheU  V.  Silderh/  (1),  to  which  1  re- 
ferred when  the  motion  was  made,  is  not 
an '  anthority  against  my  granting  the 
application.  That  case  tnmed  on  the 
application  of  Italian  law  to  the  instrn- 
ments  then  in  question.  In  the  present 
case  I  mnst  be  guided  by  what  may  be 
shewn  by  a  competent  person  to  be  the 
French  law,  and  it  will  be  unnecessary 
to  consider  whether,  if  the  law  of  France 
were  proved  to  be  similar  to  the  law  of 
Itoly,  as  stated  in  the  evidence  before  the 
Court  in  that  case,  it  would  prevent  my 
granting  the  application.  The  case  mast 
stand  over  for  farther  evidence. 

Searle  (ou  the  10th  of  April)  renewed 
the  application  on  a  further  affidavit  by 
M.  Treitt  to  the  effect— first,  that  by  the 
law  of  France  a  will  of  a  naturalised 
British  subject  made  in  France  according 
to  the  forma  required  by  the  law  of  Eng- 
land to  give  validity  to  wills  executed  by 
Englishmen  in  England  is  valid,  and 
would  be  carried  into  execution  by  the 
French  Coarts,  whatever  may  be  the 
domicile  of  the  testator  at  the  time  of 
making  sacb  will,  or  at  the  time  of  his 
death ;  secondly,  that,  assuming  the  de- 
ceased Lacroix,  being  a  Frenchman  by 
birth,    aiterwards  be^me   a   natnrahsed 


subject  returned  to  France,  and  in  Fiance 
executed  a  will  according  to  the  form 
required  by  the  law  of  England  to  give 
validity  to  wills  executed  by  Englishmen 
in  England,  such  wiU  is  valid  by  l^e  law 
of  France,  and  would  be  carried  into 
execution  by  the  Courts  of  France,  what* 
ever  may  have  been  the  domicile  of  the 
deceased  at  the  time  of  making  the  same, 
or  at  the  time  of  his  death. 

Probate  of  the  English  will  and  codicil, 
dated  respectively  the  4th  of  Jnne,  1874, 
and  the  15tb  of  June,  1874,  was  accord- 
ingly granted. 


SolUiMrs— Ridsdals,  Craddock  &  BicUdsle. 


P&OfiATB. 

1877. 
June  12. 


12./ 


the  goods  of  L.,  J, 

BUCKENBUBT. 


Adminutraiicm,  to  a  Orediior — Bond  to 
pay  DeAii  raleaily  not  applied  for — Prac- 
tice. 

A  creditor's  adminittraiion  vxa  granted 
to  A.,  who  did  not  enier  into  a  bond  to  pay 
pro  rata  the  debts  of  the  deeeated.  The 
eitate  toag  insolvent,  and  A.  claimed  to  re- 
tain his  oa>n  debt  out  of  the  anete.  The 
grant  having  been  properly  obtained,  the 
Court  refused  to  revoke  U,  in  order  to  impoM 
upon  the  administrator  the  condition  of 
aistribttting  the  assets  rateably  amon^  oO 
the  creditors  of  the  deceased,  biU  intimated 
that  for  the  future,  and  whether  the  other 
crediiort  appeared  or  not,  the  person  taking 
the  grant  should  enter  into  a  bond  to  pay 
the  debts  pro  rata. 

Laugley  Joseph  Brackenbury,  late  of 
Alford,  in  the  county  of  Lincoln,  soU- 
oitor,  died  on  the  20th  of  May,  1875, 
having  duly  executed  hie  will,  dated  the 
9th  of  November,  1871,  whereof  he  ap- 
pointed his  wife.  Maty  Elizabeth  Bracken- 
bury,  sole  executrix. 

The  widow  renounced  probate  of  the 
will,  and  a  grant  of  administration,  with 
the  will  annexed,  was  made  on  the  28th 
of  June,  1875,  to  Charles  John  Allen,  as 
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jb  the  good*  of  Brackenbury. 

a  creditor  of  ihe  deceased.  He  gave  the 
nsoal  bond,  and  no  condition  was  con- 
tained in  it  tliat  he  should  distribute  the 
afiseta  rateablj  among  all  the  creditors. 
An  administration  suit  was  subsequently 
instituted  in  the  Court  of  Chancery,  and 
the  accounts  being  taken,  it  was  found 
that  the  assete  amounted  to  2,4442.,  and 
that  the  debts  exceeded  20,0002.  Mr. 
Allen,  the  administrator,  claimed  to  re- 
tain out  of  the  assets  a  sum  of  I,499Z.,  as 
a  debt  due  to  himself  and  partners,  and 
the  Master  of  the  Bolls  directed  him  to 
do  so. 

Oardiner^  on  behalf  of  the  Rev.  Arthur 
White,  also  a  creditor  of  the  deceased  for 
a  sum  of  8762.,  applied  to  the  Court  to 
require  Mr.  Allen  to  enter  into  a  bond, 
conditioned  to  administer  the  estate  rate- 
ably  among  all  the  creditors  of  the  de- 
ceased, or,  if  he  refused  to  do  so,  to  revoke 
the  letters  of  administration,  and  to  re- 
grant  them  to  the  applicant,  or  some 
other  creditor  willing  to  give  such  a  bond. 
He  referred  to  Menxies  v.  Pulbrook  (1), 
and  Coote*8  Probate  Practice^  4th  ed.  p.  83. 

Searle^  for  Mx.  Allen,  opposed  the  ap- 
plication.— ^The  grant  having  been  pro- 
perly obtained  the  Court  cannot  revoke 
it  except  for  some  just  cause.  There  was 
no  instance  in  which  the  Court  had  im- 
posed the  condition  to  distribute'  the 
assets  pro  raia  upon  a  creditor'  adminis- 
trator against  his  will,  and  it  was  due 
to  the  laches  of  the  other  creditors  that 
Buch  a  condition  had  not  been  inserted 
in  the  bond. 

Thb  Pebsidbkt  (Sib  Jambs  Hannbn).— 
If  I  could  regard  what  has  been  done  in 
this  case  as  having  been  done  improperly, 
I  should  be  very  much  disposed  to  exer- 
cise the  power  which  I  think  I  have  to 
revoke  this  grant,  though  counsel  has  not 
been  able  to  assist  me  by  shewing  any  in- 
stance in  which  it  has  been  done,  and  I 
must  add  that  the  officer  of  the  Court  also 
is  not  aware  of  any  instance  in  which  it 
has  been  done,  ft  is  impossible  to  say 
that  this  grant  was  made  out  of  the  ordi- 
nary course  of  practice.     The  adminis- 

(1)  2  Curt  845. 
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trator  availed  himself  only  of  the  regular 
practice  of  the  Court  in  obtaining  it ;  he 
is  entitled  to  the  benefit  of  his  greater 
diligence  over  the  other  creditors,  and  I 
do  not  think  I  ought  to  deprive  him  of 
the  advantage  which,  in  consideration  of 
his  diligence,  the  law  allows  him — the 
advantage  of  retaining  his  own  debt.  It 
was  also  open  to  the  other  creditors  to 
have  availed  themselves  of  the  existing 
practice  of  the  Court  to  protect  them- 
selves against  the  disadvantage  which 
has  arisen  in  their  case,  in  the  adminis- 
trator being  able  to  retain  his  own  debt 
instead  of  being  bound  to  administer  the 
estate  rateably. 

For  the  future,  however,  I  shall  not 
grant  administration  to  any  creditor, 
whether  there  be  other  creditors  or  not 
to  take  objection,  without  his  agreeing 
to  enter  into  a  bond  to  pay  the  debts  of 
the  deceased  pro  raia. 


SolicitX)rs — Traven,  Smith  &  Braithwaite,  for  the 
applicant ;  Norris,  Allen  &  Carter,  for  the  ad- 
ministrator. 


(^Before  the  Bight  Hon,  Sir  B.  J. 
Phillimore,) 
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SOrrOMATOB,  OrHBBWISE  DB 
BABBOS,  r.  DE  BABBOS. 


NuUity  of  Marriage — Foreigners — Lex 
loci  Oontractua — England. 

A  marriage  in  England  between  two 
Portuguese  subjects  domiciled  in  Portugal 
is  valid,  though  by  tJie  law  of  Portugal 
the  marriage  would  ha/ve  been  invalid  by 
reason  of  consanguinity. 

With  but  few  exceptions  the  Gourt  of  the 
lex  loci  contractus  is  not  bound  to  recognise 
incapacity  attaching  to  the  parties  by  the 
law  of  their  domicile. 

This  was  a  petition  for  declaration  of 
nullity  of  marriage.  The  petitioner  and 
the  respondent,  who  were  domiciled  Por- 
tuguese subjects,  were  married  at  the 
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BegiBtrar's  office,  in  the  city  of  London, 
on  the  2l8t  of  June,  1866,  the  petitioner, 
the  wife,  being  then  under  fifteen  years 
of  age,  and  the  respondent  nnder  seven- 
teen. The  petitioner's  father,  who  then 
carried  on  business  in  England,  had  be- 
come bankrupt,  and  the  petitioner  was 
induced  to  contract  the  marriage  in  order 
to  save  some  of  the  property.  The  parties 
were  cousins,  and  by  the  law  of  Portugal 
the  marriage  would  be  invalid.  The  re- 
spondent did  not  appear,  and  the  cause 
was  heard  on  the  5th  of  July,  1876,  when 
his  Lordship  directed  that  the  further 
hearing  should  be  adjourned  to  enable  the 
Queen's  Proctor  to  instruct  counsel. 

Inderwicky  Tristram  and  Bayford,  for 
the  petitioner.— By  the  law  of  Portugal 
the  marriage  is  invalid,  and  the  parties 
were  domiciled  there  at  the  time  of  the 
marriage.  Thoagh  the  petitioner's  family 
were  resident  they  were  not  domiciled 
here.  Her  father  was  a  Portuguese  and 
possessed  of  land  in  Portugal.  He,  as  well 
as  the  respondent's  father,  came  to  this 
country  only  for  the  purposes  of  business. 
He  afterwards  became  lunatic,  and  from 
that  time  could  have  had  no  intention  as 
to  domicile.  It  is  also  sworn  by  the  pe- 
titioner's mother  that  the  parents  never 
had  any  intention  of  changing  their  do- 
micile. Mere  residence  is  insufficient — 
Jopp  V.  Wood  (1),  Steel  v.  Braddell 
(2),  Story^s  Conflict  of  Laws,  s.  116  a. 
The  capacity  of  parties  to  contract  mar- 
riage depends  entirely  upon  the  law  of 
the  place  of  domicile,  and  if  the  marriage 
is  invalid  there  no  extent  of  domicile 
would  make  it  valid  either  here  or  there 
— Fentmi  v.  Livingstone  (3),  Warrender  v. 
Warrender  (4).  The  case  is  distinguish- 
able from  Simonin  v.  Mallac  (5),  for  there 
the  incapacity  was  conditional,  and  the 
marriage  might  have  been  made  valid  by 
subsequent  proceedings  in  France ;  but 
this  is  an  incestuous  marriage — Brook  v. 
Brook  (6).  The  marriage  is  also  invalid 
on  the  ground  of  fraud,  and  that  there 

(1)  34  Beav.  88. 

(2)  Milw.  Ecc.  Rep.  "Irish,"  1. 

(3)  3  Macq.  H.L.  497. 

(4)  2  CI.  &  F.  489. 

(5)  2  Sw.  &  Tr.  67. 

(6)  9  H.L  Cas.  207,  226,  227. 


was  no  intention  by  the  parties  to  con- 
tract marriage.  The  ceremony  was  en- 
tered into  for  another  purpose,  and  the 
parties  have  never  lived  together  as  man 
and  wife — Harrod  v.  Harrod  (7),  Miss 
Turner's  Case  (8),  Mette  v.  Mette  (9). 

WUlis  and  Jacques,  for  the  Queen's 
Proctor. — There  can  be  no  fraud  in  this 
case  as  the  parties  were  well  aware  of 
what  they  were  doing,  and  there  was  no 
such  importunity  as  amounted  to  coercion. 
As  to  the  incapacity — the  question  in  an 
English  Court  whether  or  no  the  state  of 
marriage  has  been  constituted  is  to  be 
determined  by  English  law  except  when 
the  marriage  is  not  celebrated  here,  and, 
therefore,  when  the  marriage  is  in  Eng- 
land and  its  validity  is  questioned  here, 
the  English  Court  will  not  regard  the  lex 
domicilii,  except  in  cases  offending  against 
the  universal  law  of  Christendom,  or  in 
cases  where  reasons  of  State  apply,  e.g. 
the  Duke  of  Sussex's  case.  In  this  case 
the  parties  were  by  English  law  capable 
of  contracting  the  marriage,  and  it  must 
therefore  be  held  valid — Simonin  y.  Mallac 
(5),  Dalrymple  v.  Dalrymple  (10),  Argent 
V.  Argent  (11).  The  evidence  shews  the 
parties  were  domiciled  here.  Long  resi- 
dence  here  after  the  marriage  would 
create  a  domicile  here,  or  at  least  would 
render  the  parties  liable  to  our  law. 

Indenvick,  in  reply.— In  Simonin  v. 
Mallack  (5)  the  dicta  relied  upon  by  the 
other  side  were  not  necessary  for  the  de- 
cision of  the  case.  The  petitioner  relies  on 
Brook  V.  Brook  (6).  The  parties  were 
minors,  and  could  not  acquire  a  domicile  for 
themselves.  Their  domicile  was,  therefore, 
that  of  their  parents,  which  was  Portu- 
guese. Gonway  v.  Beazley  (12)  is  the 
nearest  case  to  this.  There  are  many 
cases  in  which  the  English  Courts  adopt 
foreign  law,  e.g.  in  the  administration  of 
the  estates  of  foreigners. 

Cur.  adv.  vidL 

Sib  B.  J.  Phillimobe  (on  March  17, 
1877). — The  marriage  in  this  case  took 

(7)  1  Kay  &;  J.  4. 

(8)  Sess.  1827,  Macq.  H.L.  Fnc  496. 

(9)  1  Sw.  &Tr.  416. 

(10)  2  Hag.  Cons.  59. 

(11)  4STr.  &Tr.  68. 

(12)  3  Hag.  £c.  639. 
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place  on  the  18tb  of  Jane,  1866^  at  the 
Begistrar's  office,  in  the  city  of  London 
district,  between  Gbncalo  Lobo  Pereira 
Galdas  de  Barros,  the  yonnger,  and 
Iqnacia  Clara  Marima  Pacheco  Pereira 
Pamplona  de  Cnnha  Sottomayor.  On  the 
18th  of  November,  1874,  the  wife  filed  a 
petition  praying  that  the  marriage  might 
be  decreed  nnll  and  void  by  reason  of  the 
consangninity  between  the  parties.  On 
the  5th  of  Jnly,  1876,  the  case  came  be- 
fore the  Court  for  hearing.  A  witness 
was  examined  orally,  and  the  evidence  of 
witnesses  taken  under  a  commission  was 
read.  An  appearance  had  been  put  in  on 
behalf  of  the  respondent,  bat  he  had  not 
pleaded,  and  counsel  was  heard  on  behalf 
of  the  petitioner  only.  Taking  into  con- 
sideration the  peculiar  circumstances  of 
the  case  which  I  am  about  to  state,  1 
thought  it  expedient  that  the  averments 
in  the  petition  should  be  enlarged,  so  as 
to  enable  the  Court  to  consider  whether 
there  was  not  ground  for  a  decree 
of  nuUi^,  first,  by  reason  of  the  inca- 
pacity of  the  psj^ies  to  contract  marriage 
in  1866  ;  secondly,  by  reason  of  fraud  as 
shewn  by  the  evidence  already  laid  before 
the  Court ;  and  thirdly,  by  reason  of  the 
petitioner's  want  of  intention  to  coAtract 
a  marriage,  and  of  her  ignorance  of  the 
fact  of  the  ceremony,  as  shewn  by  the 
evidence  before  the  Court.  The  amended 
petition  has  been  duly  served  upon  the 
respondent,  and  I  moreover  thought  it 
right  that  Her  Majesty's  Proctor  should 
be  requested  to  intervene  in  this  case,  and 
I  have  re-heard  the  case  with  the  advan- 
tage of  an  able  argument  by  Mr.  WiUis, 
who  represented  the  Queen's  Proctor. 

At  the  time  of  the  marriage  the  wife 
was  of  the  age  of  fourteen  years  and  five 
months,  and  the  husband  of  the  age  of  six- 
teen years.  Their  parents  who  came  to  this 
country  in  1858  were  Portuguese  subjects, 
and  had  not,  in  my  judgment,  looking  to 
all  the  circumstances  of  the  case,  lost  weir 
original  Portuguese  domicile.  The  parties 
to  the  marriage  were  first  cousins.  The 
father  of  the  lady  was  insane.  The  mar- 
riage was  promoted  by  the  mother  and 
her  uncle,  the  father  of  the  husband.  It 
was  presumed,  erroneously  as  it  turned 
out,  that  the  marriage  would  have  the 
effect  of  relieving  the  commercial  pro- 


perty of  the  insane  father  from  certain 
pecuniary  embarrassment.  The  girl  most 
reluctantly  consented  to  the  marriage, 
yielding  at  last  to  the  entreaties  of 
ner  mother  and  the  assurances  that  the 
marriage  being  contracted  before  a  civil 
officer  in  En^nd,  and  being  illegal  by 
reason  of  consanguinity  in  Portugal,  would 
have  no  binding  effect.  The  marriage 
-was  never  consummated,  and  the  parties 
lived  in  exactly  the  same  relations  and 
without  any  change  of  name  or  any  co- 
habitation whatever  as  they  had  done 
before  the  marriage  was  contracted.  The 
mother  returned  to  Portugal  towards  the 
end  of  the  year  1872,  and  was  joined  by 
her  daughter  in  January,  1873.  The 
daughter  is  now  dwelling  in  her  parents' 
house  in  Lisbon.  Looking  to  all  these 
circumstances,  I  think  it  is  not  impro])er 
to  say  that  this  is  a  marriage  which  the 
Court  would  not  be  reluctant  to  pro- 
nonnce  invalid;  but  I  must  be  on  my 
guard  against  taking  any  other  view  than 
a  strictly  legal  one  of  the  unfortunate 
relations  in  which  these  parties  have  been 
placed  by  their  own  acts.  The  boy  and 
the  girl  were  both  of  marriageable  age  by 
the  law  of  this  country,  and  I  believe  also 
by  that  of  Portugal.  I  am  satisfied  by  the 
evidence  that  the  marriage  was  not 
brought  about  by  what  the  law  would  con- 
sider coercion  of  the  girl's  mother  or  her 
relations,  and  that  she  perfectly  under- 
stood that  she  was  about  to  contract  a 
marriage  appears  from  the  ereat  reluct- 
ance and  distress  with  which  she  alleges 
she  consented  to  it,  nor  can  it  vitiate  that 
contract  that  she  had  an  erroneous  view 
of  its  future  consequenses.  It  cannot  be 
set  aside,  therefore,  on  the  ground  of  in- 
capacity of  age,  or  coercion  or  fraud,  and 
this  I  may  say  was  at  the  last  hearing 
admitted  by  her  counsel. 

There  remains  a  very  serious  question 
and  one  in  some  measure  primcB  im- 
pressiotiiSf  namely,  whether  the  marriage 
can  be  pronounced  invalid  in  foro  con- 
tractuSy  that  is  in  our  English  Courts  by 
reason  of  it  being  treated  by  the  law  of 
the  domicile  of  the  parties  as  void,  on  the 
ground  of  their  consanguinity.  The 
Portuguese  advocate  who  has  been 
examined  says  "  that  the  marriage  was 
null  and  void,  because  according  to  the 
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UwB  in  force  in  Portnml  at  the  time  of 
the  said  marriage  and  qow,  first  ooneiDa 
are  incapable  of  contractiDg  marriage  on 
aocoant  of  conaangainity,  and  an;  euch 
marri^;e  is  bolden  hj  the  said  Uw  of 
Portng^  to  be  iQcestaons,  and  therefore 
that  tbe  petitioner  and  respondent  were 
incapable  of  contracting  a  valid  marriage 
whether  in  Portugal  or  elsewhere."  I 
mast  add  to  the  statement  of  the  law 
that  which  is  a  matter  publiei  jurit  bo  to 
apeak,  namely,  that  marriages  between 
first  coosina  in  Biomaa  Catholic  conutriea 
are  capable  of  being  and  not  nnfreqoently 
are  rendered  valid  bj  Papal  dispensation. 
This  marriage  cannot  be  pronounced 
invalid  because  it  is  incest nons  according 
to  the  general  law  of  Christendom,  it  is 
not  a  marriage  between  persons  in  a 
direct  legal  line  of  consangainity  or  in 
the  collateral  line  within  the  degree  of 
brother  and  sister,  both  which  classes  of 
marriage  are  by  the  aaage  and  practice 
of  Christian  Btat«8  and  the  general  cur- 
rent of  Christian  law  and  authority  con- 
sidered as  incestnons,  unnatural  and 
destmctive  of  civilised  life  {Slorey'e  Oori- 
Jlict  of  Laws,  §  114),  so  considered  to 
borrow  the  language  of  Grotius  on  this 
subject  as  laws,  "  qnee  humane  generi 
nniverso  sunt  datce  "  (Qrotins,  de  Jure 
Belli  et  Pocis,  Lib.  II.  c.  t.  s.  ziii.  p.  2). 
I  also  bear  in  mind  the  observations  of 
Lord  Cronworth  on  this  subject  in  Brook 
V.  Brook  (6).  The  prohibition  of  mar. 
riage  between  firat  cousins  cannot  be  put 
npoh  this  basis  or  upon  higher  ground 
than  that  of  a  prohibition  by  the  positive 
law  of  the  country  of  the  domicile.  The 
objection  of  consaugninity  in  this  case 
being  removable  by  a  Papal  dispensation 
is  of  the  nature  of  that  which  tbe  canon- 
ists coll  on  impedimenlum  impediens 
not  an  impedimenlwii  dirimene.  I  have 
considered  all  the  judgments  which  have 
been  given  in  this  country  upon  this 
much  vexed  subject  of  foreign  marriages. 
The  decided  oases  establish  the  doc- 
trine that  the  Court  of  the  domicile  recog- 
nises certain  inoapaoitiea  affixed  by  tbe 
law  of  the  domicile  as  invalidating  a 
marriage  between  parties  belonging  to 
that  domicile  in  a  foreign  State,  in  which 
snch  marriM^  was  lawful.  But  the  de> 
cided  cases  do  not  establish  the  converse 


doctrine  that  the  Conrt  of  the  plaoe  of 
the  contract  of  marriage  is  boond  to 
recognize  the  incapaoitiea  affixed  by  the 
law  of  the  domicile  on  the  parties  to  tbe 
contract,  when  these  incapacities  do  not 
exist  according  to  the  lex  loci  contractut. 
It  may  appear  that  according  to  the 
jw!  gentium  the  latter  proposition  is  a 
consequence  of  the  former ;  and  I  re- 
member addressing  soch  an  ailment  to 
the  full  Court  of  Divorce  in  the  case 
of  Simonin  v.  MaQae  (5),  but  in  vain. 
In  that  case  the  parties  were  French 
snbjects  and  came  to  England  for  tbe 
purpose  of  evading  the  French  law,  and 
being  married  by  license  returned  to 
Paris  the  day  after  the  marriage.  A 
French  tribunal  pronounced  a  decree  of 
nullity  against  the  marriage  on  the 
ground  tmt  the  marriage  had  been  cele- 
brated without  the  consent  of  tbe  parents 
and  without  the  precedent  pablications 
required  by  the  Code  Napoleon.  Appli- 
cation was  made  to  the  English  Court  to 
pronounce  a  decree  of  nullity  on  the 
ground  of  the  incapacity  of  the  parties 
according  to  the  law  of  their  origin  and 
domicile,  and  this  appeared  to  me  a  case 
in  which  the  English  tribunal,  according 
to  the  jut  gentium,  ought  to  respect  the 
French  law,  and  also  pronounce  a  decree 
of  nullity,  but  it  refused  to  do  so  in  a 
very  elaborate  and  careful  judgment 
delivered  by  Sir  Cresswell  Cresswell  on 
behalf  of  the  full  Court.  It  was  a  case 
primcB  impreteionit.  The  Court  said,  at 
page  80:— "It  is  very  remarkable  that 
neither  in  the  writings  of  jurists,  nor  in 
the  arguments  of  counsel,  nor  in  the  judg- 
ments delivered  in  the  Courts  of  justice, 
is  any  case  quoted  or  suggestion  ofierod  U> 
establish  tbe  proposition  that  the  tribacala 
of  a  country  where  a  marriage  has  been 
solemnized  in  conformity  with  the  Iswp 
of  that  country  should  hold  it  void  be- 
cause the  parties  to  the  contract  were 
the  domiciled  eubjecte  of  another  countiy 
where  snch  marriage  would  not  be  al- 
lowed. No  such  argument  has  been  ad- 
vanced, even  in  the  case  of  marriages 
deemed  to  be  incestuons."  It  was,  I 
think,  not  quite  correct  to  say  that  "  no 
suggestion  was  offered,"  but  in  other  re- 
Bpectfi  tbe  stalemeni  is  perfectly  accuiate. 
The  Court  then  relied  a  good  deal  upon 
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the  authority  of  Haberas  for  the  general 
law  that  marriages  valid  according  to  the 
lex  hd  contraettu  are  valid  everywhere, 
thongh  the  same  writer  (as  they  were 
aware,  for  they  cited  the  passage)  ex- 
cepted from  the  operation  of  thjB  prin- 
ciple, incestnons  marriages  and  marriages 
by  minors,  and  thonght  that  other  nations 
ought  to  refose  to  acknowledge  the  va- 
lidity of  each  marriages: — "Mnltoqne 
magis  stataendnm  est  eos  contra  jus  gen- 
tium fiicere  videri  qoi  civibos  alieni  im- 
perii soA  facilitate  jns  patriis  legibns 
contrarinm  scientes  volentes  imper- 
tinntnr." 

It  is  trae  that  in  this  case  the  objection 
to  the  marriage  was  of  a  very  different 
character  from  that  which  is  presented  in 
the  case  before  me,  and  that  Lord  Gamp- 
bell  when  the  case  of  Brook  v.  Brook  (6) 
was  argaed  before  the  Honse  of  Lords, 
dwelt  strongly  on  the  fieust  that  the  objec- 
tions in  the  case  of  Simonin  v.  lfaZ2ac  (5) 
derived  firom  the  French  law  related  to 
matters  of  form.  After  mentioning  the 
&ct8  of  the  case  that  learned  Lord  said  : 
—(9  House  of  Lords  Rep.  pp.  2,  7,  18) 
'*  Sir  Gresswell  Gresswell,  after  tiie  case 
had  been  learnedly  argued  on  both  sides, 
discharged  the  petition.  But  was  there 
here  any  thing  inconsistent  with  the 
opinion  which  the  same  learned  Judge 
delivered  as  assessor  to  Vice-Ohancellor 
Staart  in  Brook  v.  Brook  (6)  P  Nothing 
whatever;  for  the  objection  to  the 
vahdiiy  of  the  marriage  in  England  was 
merely  that  the  forms  prescribed  by  the 
Code  Napoleon  for  the  celebration  of  a 
marriage  in  France  had  not  been  ob- 
served. But  there  was  no  law  of  France, 
where  the  parties  were  domiciled,  forbid- 
ding a  conjugal  union  between  them ; 
and  if  the  proper  forms  of  celebration  had 
been  observed,  this  marriage  by  the  law 
of  France  would  have  been  unimpeach- 
able. The  case  therefore  comes  into 
the  same  category  as  Oompton  v.  Bear" 
croft  (13)  and  Steele  v.  Braddell  (2)  de- 
cided by  Dr.  Radcliff,  none  of  these  cases 
can  shew  the  validity  of  a  marriage  which 
the  law  of  the  domicile  of  the  parties  con- 
demns as  incestuous,  and  which  could 
not  by  any  forms  or  consents  have  been 

(18)  2  Hag.  Cou.  448. 


rendered  valid  in  the  country  in  which 
the  parties  were  domiciled."  These  are 
certcunly  strone  dicta  from  a  high  au- 
thority from  which  an  inference  might 
be  dr^wn  that  in  the  case  of  a  marriage, 
incestuous  by  the  law  of  the  domicile, 
the  Court  of  the  loci  contraettu  might  in 
the  opinion  of  Lord  Campbell  be  justified 
in  setting  aside  the  marriage  on  the 
ground  of  the  incapacity  of  the  parties  to 
contract  it. 

If  this  important  question  were  unem- 
barrassed by  precedents  of  former  de- 
cisions, and  especially  by  the  judgment 
in  Simonin  v.  Mallac  (5),  I  might  have 
been  inclined  to  hold  that  the  jus  gentiwn 
would  require  the  ^  fori  which  is  also 
the  lex  loci  contracttis  to  adopt  for  the 
occasion,  as  its  own  law,  the  Z^  domicilii^ 
as,  in  an  analogous  case,  that  of  Dalrymple 
V.  Ddlrymple  (10),  Lord  Stowell  speaks 
of  the  law  of  England  withdrawing  alto- 
gether and  leaving  the  legal  question  to 
the  exclusive  judgment  of  the  law  of  the 
foreign  country.  But  having  regard  to 
the  decisions  upon  this  subject,  and  es- 
pecially to  that  m  Simonin  v.  MaUac  (5), 
I  do  not  think  that  sitting  as  a  single 
Judge,  in  an  English  Court,  I  ought  to 
pronounce  this  marriaee,  contracted  in 
England,  and  valid  by  English  law,  to  be 
null ;  and  I  must  decline  to  do  so. 


Solicitors— Tamplin  &  Co.,  for  petitioner. 
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BOBINSOir  V.  BOBINSON. 


Suit  for  DiesohUion  of  Marriage  by  Wife 
— Gotunter-charges  by  Beepondent  —  Bee 
JudiccUa — Practice, 

To  the  wife* 8  petition  for  dissolution  of 
marriage  the  respondent  answered^  denying 
the  charges  alleged  against  him,  and 
making  covnteT'ChaTges  of  aduUery  against 
the  petitioner.  It  was  alleged  by  the  peti^ 
tioner  that  the  counteT'Charges  were  sub^ 
staniially  t?ie  same  as  those  which  were 
m.ade  against  her  in  a  previous  suit  in 
which  h&r  husband  was  the  petitioner,  and 
which  were  negatived  by  the  verdict  if  the 
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Robinxm  v.  AdAumm. 
jvry,  cmd  in  thete  eireumglanee*  ihe  Court 
was  moved  on  her  behalf  to  order  that  the 
Orunter-ehargei  be  ttrvck  out  of  t?ie  re^on- 
dmt'i  afuwer.  The  Court  refuted  to  make 
the  order,  holding  that  the  proper  mode  of 
raiting  the  quettioti  of  the  alleged  ntloppel 
was  by  replicatum. 

This  wu  a  petidon  by  the  wife  for  a 
diRBolutioD  of  marriage  by  reason  of  .the 
hnsband's  adalterj,  coupled  with,  deser- 
tion and  cmeltj.  The  reepondent  by  his 
answer  denied  the  charges,  and  also  made 
oonnter-ohai^B  of  adultery  against  the 
petitioner.  In  a  prerioas  anit  betwcsu 
the  parties,  in  which  Mr.  Bobinson  waa 
the  petitioner,  it  waa  charged  against  Mrs. 
Robinson  that  she  had  been  gnUty  of  adnl- 
tery  with  two  co-reepondente.  She  denied 
the  charges.  The  issnee  raised  in  the  snit 
were  tried  before  the  President  and  a 
special  jury  in  the  Michaelmas  sittings, 
1876,  and  a  verdict  was  fonnd  in  &Tonr 
of  Mrs.  Robinson  on  all  the  charges.  A 
new  trial  was  moved  for  and  refnsed. 

The  Solicitor- General  (Sir  S.  Qiffard, 
with  him  Indenrriek  and  Bayfcrd),  on  be- 
half of  the  petitioner,  moved  the  Goert 
to  order  tSat  the  counter- charges  of 
adultery  made  against  her  be  stmclc  out 
of  the  respondent's  answer,  on  the 
ground  that  they  were  the  same  charges 
that  had  beeo  tried  and  determined  in . 
the  previous  snit  between  them. — The 
matter  being  ret  judleala,  the  respondent 
cannot  set  up  the  same  charges  as  a 
defence  in  the  suit — Greathead  v.  Brom- 
ley (1),  Bagot  V.  WiUiamt  (2).  With 
regard  to  the  form  of  the  application, 
there  is  no  rule  of  Court  which  re* 
qnires  that  the  question  as  to  the  iden- 
tity of  the  charges  in  the  two  suits 
shall  be  raised  by  pleading — Finney  v. 
Finney  (3),  Oladttone  v.  Qla^istone  (4). 

BallantinB,  Serjt.  ("with  him  W.  Ballon- 
tine),  for  the  respondent,  opposed  the 
application. — Even  if  it  could  be  enter- 
tamed  by  the  Court  on  motion,  the  appli- 
cation was  not  supported  by  affidavits. 

(1)  T  Tom  Rep.  4fifi. 

(2)  8  B.  &  C.  2ib. 

(S)  37  I^w  J.  Rep.  Prob.  &  M.  13 ;  b.  c. 
Law  B«p.  1  P.  &  D.  364. 

(i)  t&  La*  J.  B«p.  F.  H.  &  A.  82 ;  %.  c.  La* 
Rep.  1  P.  &  D.  3«a. 


The  proper  mode  of  raising  the  question 
as  to  the  alleged  identity  of  the  charges 
in  the  two  suits  is  by  replication — Smith't 
Leading  Cases,  vol.  2,  p.  799,  ed.  1876— 
Vooghlv.  WiTi6k{5),Conradi v,Oonradi  (6). 
Cur.  adv.  vuil. 

The  Pkbsident  (Sib  J.  Hannem). — This 
was  an  application  to  strike  oat  para- 
graphs in  the  respondent's  answer,  which 
charged  the  petitioner  with  adultery  on 
various  occasions,  an  the  ground  that  the 
same  charges  were  brought  in  a  former 
suit  by  the  present  respondent  (the  has- 
band)  against  the  petitioner,  and  were 
negatived  by  the  venlict  of  a  jary.  The 
application  is  not  founded  on  any  affi- 
davit, but  is  based  upon  the  assumption 
that  as  1  was  the  Judge  before  whom  the 
issues  on  the  former  petition  were  tried, 
1  had  judicial  knowledge  that  the  same 
charges  were  then  in  issne.  Bnt  this  is 
a  mistake.  All  applications  whicb  in- 
volve a  reference  to  another  cause  must 
be  supported  by  affidavit ^f^  the  ^ts, 
because  it  is  a  mere  accident  that  the 
same  Judge  presides  on  the  two  occa- 
sions. And  in  the  event  of  the  case  going 
before  any  other  Jadge  or  going  before 
the  proper  Appellate  'Tribunal,  if  I  made 
the  order  prayed  for,  there  would  he 
nothing  to  shew  the  groonds  on  which  I 
had  proceeded. 

But  apart  from  this  objection  of  form, 
I  think  the  respondent  is  entitled  to  in- 
sist npon  the  qneetion  being  raised  by 
way  of  replication,  in  which  it  will  be 
incumbent  on  the  petitioner  to  state  with 
exactness  the  &ctfl  on  which  she  relies  to 
shew  that  the  respondent  is  estopped 
from  setting  up  the  charges  which  he 
now  makes.  "Then  the  very  important 
questions  which  were  involved  in  the 
Solicitor- Gteneral's  argument  will  be  put 
on  record  for  formal  dedsioii. 


(S)  2  B.  &  Ad.  682. 
(fl)  SB  Law  J.  Rap.  1  P.  &  M,  ( 
R»p.  1  F.  &  £>.  SSI. 
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PBOWSE  V.  SPURWAT  AND 
BOWIiBT  (OTHERWI8B 
8PUBWAT). 


NuUUy  —  Marriage  before  Registrar  ~^ 
Due  Notice — Untrue  StaiemevUs  in  Notice 
—19  ^  20  Vict,  c.  119. 

In  the  eaee  of  marriages  under  19  ^  20 
Viet.  c.  119,  the  due  notice  required  by  the 
statute  is  a  notice  conforming  to  the  formal' 
i^  prescribed  by  the  statute.  The  notice 
will  be  sufficient,  even  although  the  contents 
thereof  in  respect  qf  the  Christian  names  or 
ages  of  the  parties  and  other  details  are  not 
strictly  true  or  accurate,  and  evidence  can* 
not  be  given  in  any  st{it  or  legal  proceed* 
ings  touching  the  validity  of  the  marriage^ 
to  prove  the  falsity  of  the  statements  in  the 
ndioe. 

This  was  a  suit  to  annul  the  mar- 
riage between  the  respondents  John 
Charles  Sporway  and  Boaanna  Bowley 
(otherwise  Sporway),  the  gproond  of  nnl  • 
Uty  alleged  Deing  that  the  parties  had 
wilfolly  intermarried  without  due  notice 
haring  been  given  to  the  proper  officer 
under  19  A  20  Yict.  c.  119.  The  peti- 
tion  was  filed  by  Snsan  Prowse  (in  oon- 
janction  wiUi  her  husband,  Thomas 
Prowse),  the  mother  of  the  respondent 
John  Charles  Spnrway. 

The  petition  alleged  that  the  said 
Sosan  Prowse  was  tiie  natnral  and  law- 
fol  mother  of  John  Charles  Spnrway,  a 
minor,  and  that  the  said  Thomas  Prowse 
and  Snsan  Prowse  were  the  natnral  and 
bwfnl  g^nordians  of  the  said  John  Charles 
Spnrway.      That   on  or   about  the  17th 


of  Jane,  1875,  at  the  Registry  Office  in 
the  district  of  Elensington,  in  the  county 
of  Middlesex,  a  ceremony  of  marriage 
took  place  without  due  notice,  and  with- 
out  the  knowlege  and  consent  of  the 
said  Thomas  Prowse  and  Susan,  his 
wife,  or  either  of  them,  and  of  Jasper 
Bowley  and  Eliza,  his  wife  (&ther  and 
mother  of  Bosanna  Bowley),  or  either 
of  them,  between  the  said  John  Charles 
Spurway,  then  a  minor  of  the  age  of  nine- 
teen years  or  thereabouts  (by  and  in  the 
name  of  Charles  Spnrway)  and  the  said 
Bosanna  Bowley,  then  also  a  minor  of 
the  age  of  twenty  years  or  thereabouts. 
That  preyiously  to  and'  for  the  purpose 
of  procuring  the  performance  of  the  said 
ceremony  of  marriage,  and  with  intent  to 
deceive  and  defraud  the  said  Thomas 
Prowse  and  Susan,  his  wife,  and  to  evade 
the  provisions  of  the  statute  in  that  case 
made  and  provided,  the  said  John  Charles 
Spurway,  by  and  with  the  knowledge 
and  at  the  instigation  of  the  said  Bosanna 
Bowley,  gave  and  subscribed  on  the  15th 
day  of  June,  1875,  to  the  Superintendent 
Begistrar  of  the  district  of  Kensington 
aforesaid,  the  following  notice,  that  is  to 
say— 

"  To  the  Superintendent  Begistrar  of 
the  district  of  EZensiugton,  in  the  county 
of  Middlesex. 

"  I,  the  undersigned  Charles  Spurway, 
hereby  g^ve  notice  that  a  marriage  is  in- 
tended to  be  had,  by  license,  within 
three  calendar  monthjB  from  the  date 
hereof,  between  me  and  the  other  party 
herein  named  and  described,  that  is  to 
say— 


1 

Name 
and 

SornAiae. 

Condition. 

Bank 

or 

Profeseion. 

Age. 

Dwelling 
Place. 

Length 

of 

Residence. 

Charch  or  Bond- 
ing in  which  the 
marriage  is  to  bo 
solemnised. 

District  and 

County  in  which 

"the  Parties  respec- 

ti>'ely  reside. 

Hiarles  Spurway 
Bosanna  Bowley. 

Bachelor. 
Spinster 

Footman. 

•  •  • 

21 
21 

1  Bntland 
Gate,  Ken- 
sington. 

I7f  Yeoman's 

Row,  Bromp- 

ton. 

Three 
Weekfl. 

Fiftoen 
Days. 

Bef^ter 
Office. 

Kensington. 

St.  George's, 

Hanover  Square, 

Middlesex. 

Kensington, 
Middlesex. 

and  I  hereby  solemnly  declare  that  1  be- 
Heve  there  is  no  impediment  of  kindred 
or  alliance,  or  other  lawful  hindrance  to 
Vol.  46.— p.,  D.  &  A. 


the  said  marriage,  and  that  she,  the 
above-named  Bosanna  Bowley,  has  for 
the  space  of  seven  days  immediately  pre- 

H 
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ceding  the  giving  of  this  notice,  had  her 
nsn&l  place  of  abode  and  residence  within 
the  above-mentioned  district  of  Kensing- 
ton.  And  I  farther  declare  that  I  am 
not  a  minor  under  the  age  of  twenty-one 
years,  and  that  the  other  piurt^  herein 
named  and  described  is  not  a  minor  un- 
der the  ^e  of  twenty-one  years,  and  I 
make  the  foregoing  declantiona  solemnly 
and  deliberately,  oonBoientionHly  believ- 
ing the  same  to  be  tme  porsnant  to  the 
provisions  of  an  Act  passed  in  the  Session 
of  Parliament  holden  in  the  19th  &  20tli 
yeaifi  of  Her  Majesty  Queen  Victoria,  c. 
119,  intitnled,  (be.,  ka. 

(Signed)     "  0.  Spnrway," 

That  saoh  notice  was  not  a  dne  notice 
for  a  lawful  marriage  according  to  the 
statute,  and  that  the  oertiGoate  issued 
by  the  Superintendent  Registrar  of  the 
district  of  Kensington  aforesaid,  was  not 
duly  issued.  That  the  license  for  the 
Bolemnizatian  of  each  marriage,  issued  by 
tiie  Superintendent  B^istrar  of  the 
aforesaid  district,  was  not  duly  issned. 
That  the  said  John  Charles  Spnrway  at 
the  time  of  his  giving  and  snbscribing 
the  aforesaid  notioe  and  making  the  de- 
claration therein  contained,  was  under 
the  age  of  twenty-one  years,  and  that  the 
said  John  Charles  Spurway  and  Rosanna 
Bowley  well  knew  that  the  contents 
thereof  were  untrue,  and  that  they  were 
both  under  the  age  of  twenty-one  years, 
and  that  the  proper  Christian  names  of 
the  said  John  Charles  Spurway  were 
"  John  Charles,"  and  not  "  Charles  " 
only,  and  that  the  said  notioe  was  not  a 
due  notice,  and  that  it  had  been  and  was 
given  by  the  said  John  Charles  Spnrway 
with  intent  to  deceive  and  de&aud  the 
Superintendent  Begiatrar  and  the  pa- 
rents and  guardians  of  the  said  John 
Charles  Spurway  and  Bosanna  Bowley 
respectively,  and  to  conceal  the  said  in- 
tended marriage  &om  the  said  parents 
and  guardian  a  respectively.  The  petition 
farther  alleged  that  the  respondents  well 
knew  that  the  certificate  and  license  were 
not  duly  issued,  and  that  they  bad 
been  wrongly,  fraudulently  and  deceit- 
fully obt^ned ;  and  the  petitioner  prayed 
for  a  dedaration  of  the  nullity  of  the 
marriage  celebrated  between  the  respond- 
ents. 


The  respondent  Bosanna  Bowley  ap- 
peared, and  by  her  answer  traversed  the 
various  allegations  in  the  petition.  The 
other  respondent  did  not  appear. 

The  case  was  heard  before  the  Court 
itself  on  Saturday,  the  4th  of  August. 

The  focts  of  the  case  were  these : — 
In  the  autumn  of  1871  the  respond- 
ents were  fellow-servants  in  the  same 
&mi]y,  and  in  the  following  year,  Bosanna 
Bowley  being  then  pr^nant  with  a  child 
of  which  Spnrway  was  the  father,  thej 
agreed  to  marry.  The  notice  for  the 
marriage  was  given  by  Spurway  as 
alleged  in  the  petition,  and  it  was  cele- 
brated at  the  District  B^istiar's  Office, 
Kensington,  in  the  county  of  Middlesex, 
on  the  17th  of  June,  1875. 

In  supportof  the  petition,  Susan  Prowse, 
the  petitioner,  was  called  as  a  witness. 
She  deposed  that  the  respondent  John 
Charles  Spnrway  was  her  son  by  a  former 
marriage,  and  that  he  was  bom  on  the  29Ui 
of  March,  1857.  Counsel  then  proposed 
to  aak  her  whether  she  knew  of  and  oon- 
sented  to  her  son's  intended  marriage. 
(Counsel  for  the  respondent  objected,  and 
submitted  that  the  evidence  was  made 
inadmissible  by  section  17  of  the  19  &,  20 
Vict.  o.  119.  The  Preeident  admitted 
the  evidence  in  order  that  all  the  facts 
might  be  befi3re  the  Court.)  In  answer 
to  the  question  the  witness  stated  that 
she  first  became  aware  of  her  bod's  mar. 
riage  in  March  or  April,  1876,  and 
that  she  at  onoe  took  proceedings  to 
have  it  set  aside.  She  further  deposed 
that  her  son's  Christian  nomea  were 
"  John  Charles,"  and  that  he  was  always 
called  1^  those  names  at  home.  John 
Charles  Spurway  was  also  called,  and  he 
deposed  that  the  &lse  statements  which 
he  had  made  to  the  Begiatrar  as  to  his 
name  and  age  were  made  with  the 
knowledge  and  at  tlie  instigation  of 
Bosanna  Bowley,  and  for  the  purpose 
of  keeping  the  marriage  secret  from  his 
mother.  On  the  other  hand  Bosanna 
Bowley  declared  that  she  believed,  and. 
that  her  husband  had  told  her,  he  was 
twenty-one  years  of  age,  and  that  she 
did  not  know  that  fats  name  was  other 
than  Charles  until  the  citation  was 
served  upon  her.  It  further  appeared 
that  he  signed  himself  Charles  in  letters 
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which  he  wrote  to  her,  and  that  that 
ms  the  name  hy  which  he  was  known 
among  his  fellow  servants. 

'  FdOcardy  for  the  petitioner,  submitted 
that  the  evidence  warranted  the  con- 
clusion that  both  respondents  knew 
tiiat  the  notice  to  the  Registrar  was 
false  in  all  narticnlars,  and  that  the 
frand  rendered  the  marriage  void.  It 
was  required  by  section  2  of  tihe  19 
k  20  Vict.  c.  119,  that  where  « either 
of  the  parties  shall  be  nnder  the  age 
of  twenty-one  years,  the  party  making 
the  declaration  shall  farther  declare 
that  the  consent  of  the  person  or  persons 
whose  consent  to  snch  marriage  is  bv 
law  required,  has  been  given.''  Both 
respondents  being  under  age,  the  de- 
claration required  by  the  section  had  not 
been  made,  nor  had  consent  been  given 
Xsj  the  parents.  The  validity  of  the  mar- 
riage depended  on  the  observance  of  the 
requirements  of  the  section,  otherwise 
the  section  would  have  no  meaning. 

Searhf  for  the  respondent. — If  the 
marriage  had  been  by  banns  there  had 
not  been  an  undue  publication.  But 
smce  the  passing  of  the  statute  19  &  20 
Viet.  c.  119,  all  analogy  between  a 
marriage  by  banns  and  one  by  notice  to 
the  Registrar,  under  the  Registration 
Acts,  has  been  effaced.  The  word  "nullity" 
does  not  occur  in  the  Act.  A  marriage 
contracted  under  it  is  not  made  invalid 
by  inaccurate  or  false  statements  in  the 
notice,  but  the  party  making  the  fi&lse 
declaration  is  liable  to  all  the  penalties 
of peijuiy. — Sections  17, 18, 19.  The  case 
is  governed  by  Holmes  v.  Simmons  (1). 

Thi  Peisidbnt  (Sib  James  Haknsn). 
—This  petition  fails  both  upon  the  facts 
and  upon  the  law.  As  to  the  facts,  of 
oonrse  it  lies  upon  the  party  who  asserts 
that  a  marriage,  which  has  been  cele- 
brated in  due  form,  is  an  invalid  mar- 
riage, to  establish  the  &ct.  The  ontis 
of  proof  is  plainly  upon  the  person  so 
asserting.  But  there  is  in  this  case  no 
sufficient  evidence  of  fraud  on  the  girl's 
part  in  any  way,  in  my  opinion.     First, 

(1)  87  Law  J.  Rep.  Prob.  &  M.  58;  s.  c.  Law 
Hep.  I  P.  &  D.  628. 
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as  to  the  consent.  It  was  no  matter 
particularly  concerning  her,  or  one  in 
which,  under  tiie  circumstances,  she  was 
likely  to  be  interested,  whethw  or  not 
her  husband's  friends  knew  of  the  mar- 
riage. She  had  nothing  to  do  with  them. 
Her  object  was  to  get  married,  and  it  was 
a  very  proper  thing  on  the  young  man's 
part  to  determine  upon  marrying  her. 
The  only  thing  he  has  to  be  ashamed  of 
is  the  attempt,  if  he  be  a  party  to  it,  to 
deprive  this  young  woman  of  her  position 
as  his  wife.  There  is  no  sufficient  evi- 
dence to  convict  her  of  any  fraud  with 
regard  to  consent.  Neither  is  there  suf- 
ficient evidence  of  her  knowledge  of  her 
husband's  age.  She  denies  that  she  knew 
he  was  not  twenty-one,  and  against  her 
statement  there  is  only  his  statement  ^hat 
she  knew  it.  But  it  is  impossible  to^ll 
by  the  appearance  of  the  man  whether  he 
is  of  age  or  not,  and  I  see  no  reason  to 
believe  him  rather  than  her,  perhaps 
rather  the  contrary.  And  lastiy,  with 
regard  to  the  name,  I  am  of  opinion  that 
the  girl  knew  nothing  of  his  having  two 
Christian  names.  It  is  extremely  impro- 
bable that  she  did.  He  was  always  d|]l§d 
''Gharles  "  by  his  fellow  servants,  and  he 
always  wrote  to  her  in  that  name.  Had 
she  heard  him  addressed  by  any  other 
name  it  could  only  have  been  by  accident. 
But  in  addition  to  that  the  case  *  of 
Holmes  v.  Bimmons  (1)  is  a  direct  autho- 
sity  that  these  matters  do  not  invalidate 
the  marriage.  The  policy  of  the  Act  is 
extremely  clear,  and  so  far  from  there 
being  a  difficulty  in  understanding  its 
sections,  they  are  as  plain  as  possible,  both 
in  language  and  in  construction.  The 
object  of  the  statute  is  to  prevent  such 
attempts  as  have  been  niade  in  these 
cases  to  upset  a  marriage  after  it  has 
been  celebrated.  It  takes  care  that  cer. 
tain  safeguards  (such  as  they  are  and  they 
may  be  weak)  shall  be  established  against 
a  marriage  being  procured  without  the 
consent  of  parents,  but  once  the  marriage 
has  been  procured,  then,  though  the  par- 
ties are  liable  to  the  penalty  of  perjury 
for  false  declarations,  the  law  has  wisely 
held  that  it  is  for  the  pubUc  policy  that 
the  marriage  should  not  be  disturbed.  As 
^r.  Searle  has  pointed  out  there  are  no 
words  in  the  statute  which  in  any  way 
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point  to  Ml  intention  bj  tbe  LegiBl&tDre 
that  the  marriage  slionld  be  decluvd  nail 
by  reason  that^  ita  requirements  had  not 
been  strictly  oompliea  with.  On  the 
other  hand,  there  are  cnrionsly  strong 
words  in  it  to  shew  tb'at  tbe  opposite 
was  the  intention  of  tbe  Legislature.  In 
section  17  there  is  a  poBitive  prohibition 
against  any  evidence  being  given,  after 
a  marriage  has  been  soleniniaed  under 
the  Act,  to  prove  in  any  snit  or  legal  pro- 
ceedings tonching  the  validity  of  the 
marriage,  the  non-observance  of  tbe  re- 

3oirement8  of  the  Act ;  and  there  is  a 
istJDct  recognition  in  the  19th  seotaon 
that  a  valid  marriage  may  be  contracted 
under  the  Act  notwithstanding  fitlsities 
in  the  declaration  or  notice.  I  entirely 
agree  with  the  observations  of  Lord  Pen- 
zance in  Holmes  v.  Simmons  (1),  and  I 
dismiss  this  petition  with  costs. 


Solicitors— E.  W.  &  R.  C.  Mote,  ngentf  for  Carter 
&  Sod,  Ton)Uaj,  for  petitioner;  Wood  &  Co., 
HfiontH  for  PbuI  Eogore  &  Co.,  Tetbury,  for  »■ 
ppondsDt,  Rosantia  Spnrwn;. 


Admikaitt,  ] 
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ping  Act,  1854,  17  ^  18  Vict. 
182— Jtfercftan(  Shipping  Act  Amendment 
Act,  1862,  25  ^  26  Vict.  c.  63.  s.  15— 
Astignment  of  Sharet  in  Salvage  Award. 

Sixteen  of  the  crew  of  the  steamtkip  N. 
sued  her  oumera  for  disirityuiitm  of  sal' 
vage.  The  oiimere  answered  that  after 
the  date  of  the  salvage  services,  but  bo. 
fore  the  dietrihuiion  of  the  salvage  money, 
fourteen  of  the  plaiiitiffs  had  assigned  to 
the  defendants  for  good  consideration  ail 
their  shares : — Held,  tltat  the  fmirleen. 
plaintiffs  were  nmertheleis  entitled  to  sue. 

The  plaintiffs  in  this  case  were  sixteen 
of  the  crew  of  the  steamahip  Navarino. 
The  defendants  were  Mr.  Thomas  Wil- 
son  &,  Co.,  the  owners  of  the  same  steam- 
ship. 

It  was  alleged  in  the  statement  of 
claim  that  the  said  steamship  Havarino, 


bonnd  for  Bombay  from  01a^(Dw,  on  the 
22nd  of  March,  1875,  rendered  asnstance 
to  the  steamship  iio«an'o,  which  was  in  dia- 
tress  abonteighty-sixmilee&om  Gibraltar. 
Tbe  Navari^to  had  a  crew  of  aiity-two- 
bands  on  board,  of  whom  the  plaintiffi 
formed  part.  The  Roiario  was  tewed 
into  the  port  of  Gibraltar,  a  distance  of 
eighty-six  miles,  by  the  Navarino,  and  for 
this  service  the  owners  of  the  NavarinohsA 
been  paid  by  the  owners  of  the  Bosario' 
the  snm  of  750^,  and  the  owners  of 
tbe  Naearino  refosed  to  pay  the  plain- 
tiffs  tJieir  fair  share  of  the  same. 

The  defendants  alleged  that  the  ser- 
vices, which  were  not  denied,  were  not 
attended  with  any  danger,  and  that  tbe 
steam-power  of  the  Namirino  was  alone 
pnt  into  requisition  to  perform  ttiem. 

The  defendants  also  pleaded  that — 

"By  an  iiidendnre  dated  the  11th of 
Jane,  1875,  between  the  several  persoiu 
whose  names  are  therennto  snfaecribed 
and  seals  are  affixed  of  the  first  par^  and 
the  defendants  of  the  other  part,  tbe  said 
several  persons,  parties  thereto  of  tbe 
first  part,  including  all  the  plaintiffs  ex- 
cept two  (I),  in  consideration  of  tbe 
sums  set  opposite  the  names  set  out  in 
the  schedule  thereto,  paid  by  the  defend- 
ants to  tbe  said  parties,  each  of  the  said 
parties  of  the  first  part  assigned  to  tbe 
defendants  all  and  every  tbe  share,  right, 
title  and  interest  of  the  said  parties  of 
tbe  first  part  in  tbe  salvage  or  salvage 
reward  and  remuneration  then  due  or 
thereafter  to  be  due  or  p&td  or  awarded 
in  respect  of  the  salv^e  services  to  the 
steamship  Bosario  aforesaid,  with  power 
for  the  defendants  to  sue  for,  receive  and 
give  receipts  for  tbe  salvage,  and  to  use 
tiie  names  of  the  said  parties  of  the  first 
part." 

The  plaintiffs  demurred  to  this  plea  on 
the  ground  that  the  agreement  therein  set 
ont  was  void  under  the  Merchant  Ship- 
ping Act,  1854  (17  A  18  Vict.  c.  104.8. 


J.  P.  AsjnnaU,  for  the  plaintiffs,  in 
sopport  of  the  demurrer. — Such  an  as- 
signment as  this  is  an   inequitable  one. 
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8acli  as,  even  mider  the  old  law,  would 
not  have  been  upheld,  and  since  the 
Merchant  Shipping  Act,  1854,  section 
182,  is  utterly  void.  This  is  more  plainly 
seen  if  the  18th  section  of  the  Mer- 
chsnt  Shipping  Amendment  Act,  1862, 
be  used  to  shew  the  intention  of  the 
Legislature  when  it  enacted  the  182nd 
section  of  the  Merchant  Shipping  Act, 
1864,  to  have  been  to  prevent  sEdvage 
already  earned,  as  well  as  salvage  about 
to  be  earned,  from  being  assigned  by 
those  entitled  thereto. 

E.  0.  Glarlcsony  for  the  defendants. — 
The  terms  of  the  182  nd  section  of  the 
Merchant  Shipping  Act,  1854,  do  not 
include  an  assignment  for  valuable  con- 
sideration of  a  right  to  a  share  in  the 
salyage  reward  due  Tor  salvage  services 
already  performed.  The  character  of  the 
serrices  rendered  are  known,  and  why 
should  a  right  to  recover  salvage  be  an 
exception  to  the  rule  which  allows  the 
assignment  of  any  chose  in  aeli^on  ?  The 
question  of  the  adequacv  or  inadequacy 
of  the  consideration  is  for  the  Court  to 
determine,  but  is  apart  from  the  ques- 
tion as  to  whether  that  section  applies  in 
this  case  or  not. 

Owr,  ado,  vuU, 

Sir  R.    J.    Phillihore.  —  This    is    a 
canse  of  distribution  of  salvage,  in  the 
course  of  which  a  question  on  demurrer 
has  ariseu.     The  plaintiffs  are  the  crew 
and  the  defendants  the  owners    of  the 
salving  vessel.      In  the   4th  paragraph 
of  the  statement  of  defence,  it  is  stated 
as    follows:     ^' The  crew    of   the    ^o- 
varino  having  made  frequent  applications 
to  the  defendants  for  the  payment  of 
their  shares  of  the  salvage  in  respect  of 
the  said  services,  and  constantly  impor- 
tuning the  defendants  in  respect  thereof, 
although  the  defendants  had  not  received 
any  amount  in  respect  of  such  salvage, 
and  had  not  agreed  with  the  owners  of 
the  Rosario  as  to  the  amount  to  be  re- 
ceiyed,the  defendants  determined  to  pur- 
chase their  respective  shares  of  the  sal- 
vage from  such  of  the  crew  as  wished  for 
an  immediate  payment,  and  accordingly, 
by  an  indenture  dated  the  11th  of  June, 
1875,  between  the  several  persons  whose 
names  are  hereunto  described  and  seals 
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are  affixed  of  the  one  part,  and  the  de- 
fendants of  the  other  part,  the  said  seve- 
ral persons  parties  thereto  of  the  first 
part,  including  all  the  plaintiffs  except 
Oeorge  Short  and  Bobert  Bums,  in  consi- 
deration of  the  respective  sums  set  opposite 
to  their  respective  names  in  the  4th  column 
of  the  said  schedule  paid  by  the  defend- 
ants to  the  said  parties  of  Uie  first  part, 
each  of  the  said  parties  of  the  first  part 
assigned  to  the  defendants  all  and  every 
the  share,  right,  title  and  interest  of  the  said 
parties  of  the  first  part  in  the  salvage  or 
salvage  reward  and  remuneration  then 
due,  or  thereafter  to  be  due  or  paid  or 
awarded  in  respect  of  the  salvage  ser- 
vices set  forth  in  the  statement  of  claim, 
with  power  for  the  defendants  to  sue  for, 
receive  and  give  receipts  for  the  salvage, 
and  to  use  the  names  of  the  said  parties 
of  the  first  part."  Then  the  next  article 
sets  out  the  names  of  the  crew  and  the 
sums  opposite  to  their  names  which 
they  have  received  by  way  of  purchase 
for  the  assignment  of  tibeir  right  to 
salvage.  The  sums  vazy  from  12.  to  10«. 
These  two  paragraphs  have  been  demurred 
to  on  the  ground  that  the  agreement 
mentioned  in  the  4th  paragraph  of  the 
statement  of  defence  is  wholly  void  and 
inoperative  under  the  182nd  section  of 
the  Merchant  Shipping  Act,  1854;  and 
that  the  plaintiffs  have  not  abandoned 
any  right  to  recover  from  the  defend- 
ants their  due  equitable  and  reasonable 
proportion  of  salvage  reward.  This 
demurrer  has  been  argued  before  the 
Court)  and  well  argued  on  both  sides. 
The  question  for  the  Court  now  to  decide 
is,  whether  under  the  statute  referred  to, 
this  assigned  right  to  share  in  salvage 
was  or  was  not  valid.  The  words  of  the 
Merchant  Shipping  Act  of  1854,  section 
182,  are  as  follows  :  *'  Every  stipulation 
by  which  any  seaman  consents  to  aban- 
don any  right  which  he  may  have  or 
obtain  in  the  nature  of  salvage  shall  be 
wholly  inoperative." 

It  is  contended  that  this  section  is  not 
applicable  to  the  present  case,  or  to  this 
deed  of  assignment,  because  it  is  said 
and  has  been  argued,  that  it  is  not  a 
stipulation  by  which  the  parties  con- 
sented to  abandon  any  rights  they  might 
have  in  the  nature  of  salvage,  and  that  it 
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was  merel;  an  aflsignmeiit  for  a  valuable 
COOfiidoratiOD  ;  bnt  in  conatraing  the  Act, 
I  mnat  look  not  only  to  the  words,  bnt 
the  general  purpose  of  the  Act,  which  is 
well  stated  in  the  Pride  of  Canada,  by  Dr. 
Lnsbington  (2),  where  be  says,  "The 
ancient  law  of  the  Conrt  in  qaeetionB  of 
this  kind  was  nndonbted,  namely,  that 
whenever  any  snm  has  been  allotted  by 
way  of  saJvage,  it  was  competent  to  any 
party  dissatisfied  with  the  distribntion 
hv  owners  or  master,  to  apply  to  this 
Court  for  an  apportionment  of  that  snm 
of  money ;  and  so  jealons  was  the  law 
that  no  man  should  be  deprived  of  his 
fair  share  of  this  reward,  that  even  before 
the  passing  of  the  Act  of  Parliament,  it 
was  a  general  doctrine  in  this  Conrt  that 
no  seaman  conld  enter  into  a  stipalation 
of  an  inequitable  nature ;  and  giving  np 
hia  salvage  would  so  have  been  deemed, 
according  to  all  the  authorities  and  prin- 
ciples laid  down  by  Lord  Stowell  and 
eveiy  other  Judge  on  the  subject." 
Hy  learned  predecessor  then  proceeds  to 
atjvert  to  the  subsequent  statute,  tbo 
Merchant  Shipping  Amendment  Act  of 
1862  (25  &  26  Vict.  c.  63,  s.  18).  It  is 
not  necessary  that  I  should  consider  the 
force  of  that  section,  for  it  is  clearly  in- 
applicable to  the  present  case,  being  ap- 
plicable only  to  salvors  who  have  gone 
on  board  snipe  on  terms  of  agreement 
to  be  employed  for  salvt^e  service.  It  is 
not  alt^^ther  without  bearing  upon  the 
case  to  refer  to  the  27  4  28  Vict.  c.  24. 
B.  15,  by  which  it  is  enacted  that  "  Any 
assignment,  sale  or  contract  of  or  re- 
lating to  any  such  money  as  aforesaid, 
payable  in  respect  of  the  services  of  any 
petty  officer  or  seaman,  non-commie - 
sioned  officer  of  marines  or  marine,  other 
thfui  each  as  may  be  made  or  entered 
into  under  the  authority  of  and  in  con- 
formity with  any  order  in  Council,  shall 
be  void."  Tbe  Legislature,  in  the  18th 
section  of  the  Merchant  Shipping  Act, 
1864,  to  which  I  have  already  adverted, 
and  which,  in  my  opinion,  is  applicable 
to  the  present  case,  conld  not  have  in- 
tended to  contemplate  the  abandonment 
of  a  right  without  any  valuable  conei- 


deratioD  whatever;  but  it  must  have 
been  intended,  looking  to  the  general 
purpose  of  the  Act,  to  protect  seamen  in 
the  assignment  of  tlieir  rights  before  and 
after  saJvage  service  had  been  rendered. 
I  think  the  demurrer  must  be  sastained. 
As  to  coste,  the  section  of  the  statote  is 
in  aid  of  tbe  general  law  in  support  of  it, 
and  not  as  a  snbstitute  for  it  ;  there- 
fore tbe  plainti&s  are  entitled  to  costs. 
I  grant  leave  to  amend. 


Solicitors— H.  C.  Coot«,  a««Dt  for  A.  £.  Cowl. 
Yarmoutli,  for  plainti^;  FrilcluTd  &  Soni, 
agents  for  J.  &  T.  W.  Hearfield,  Hull,  for  de- 
fendants. 


DUIRALTT.       1 

1876.  y 

.27, 28, 29.  J 


THE  JDLU    DAVID. 


Nov.: 

Damage — Burden  o/Froof. 

The  8.  (hmI  J.  J),  came  into  cotltnon. 
On  behalf  of  the  S.  it  Koe  aUeged  that  the 
red  and  teMte  lights  of  the  J.  D.  were  seeti 
on  ike  pert'bow,  and  thai  tlm  8.  wat  ported, 
bnt  that  the  J.  D.  was  Harboarded  .-—Held, 
that  the  itory  on  bekalf  of  the  8.  was  in- 
consistent, thai  the  evidence  shewed  that 
there  teas  not  a  good  look'Out  on  board  the 
S.,  atid  thai  IJierefore  the  8.  was  alone  to 
blame. 

In  this  case  the  owners  of  the  Sarpedoii , 
a  steamship  of  1,556  tons  and  225'horBe- 
power,  of  the  port  of  Liverpool,  sued  tbe 
owners  of  the  ecraw  steamship,  the  Jvlia 
David,  1,274  tons  and  14^  horse-power, 
for  damages  sastained  by  tbe  Sarpedon 
when  in  collision  with  the  Julia  David. 

The  Sarpedon  was  homeward  bonnd 
from  Shanghai,  and  when  about  eighty 
miles  S.W.  of  Ushant,  early  on  the  mom. 
ing  of  the  4th  September,  1876,  the  wind 
blowing  S.W.,  the  weather  b^g  hazy, 
those  on  board  the  Sarpedon,  it  was  al- 
leged, eighted  the  masthead  and  red  ligbta 
of  what  proved  to  be  the  Julia  Davui 
about  two  miles  distance  ahead,  a  little 
on  the  port  bow.  The  Sarpedon  ported, 
but  the  JvXia  David  opened  her  green 
light,  and  although  the  Sarpedon's  en- 
gines were  immediately  stopped,  and  her 
steam  whistle  blown,  and  those  on  board 
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the  Sarpedon  used  all  care  and  dili- 
gence, there  was  a  collision,  and  the 
Swrpedon  was  lost  with  her  cargo,  her 
maater  and  crew  being  compelled  to 
abandon  her.  The  plaintiffs  contended 
that  the  collision  occnrred  through  the 
neglect  of  the  JtiUa  David  to  keep  a 
proper  look-out  and  to  port  her  helm  at  the 
right  line,  and  also  through  the  helm  of 
that  vessel  being  improperly  starboarded ; 
and  also  that  the  Julia  David  did  not 
oomplj  with  the  provisions  of  Article  16 
of  the  ''  Beg^nlations  for  Preventing  Golli- 
siouB  at  Sea,"  and  that  the  JitUa  Da/oii 
went  away  without  rendering  any  assist- 
ance to  the  Sarpedon^  and  that  the  Jvlia 
David  was  improperly  and  negligently 
navigated. 

TluB  statement  of  defence  admitted  that 
the  master  of  the  JuUa  Dcmd  did,  owing 
to  the  &ct  of  the  Julia  Damd  being  found 
to  be  making  much  water,  find  it  necessary 
to  turn  her  head  away  firom  the  wind  and 
the  sea.  It  was  also  allied  that  there 
was  not  a  good  look-out  on  board  the 
Sarpedon;  that  the  Sorpecion  improperly 
ported,  and  should  have  kept  her  course, 
bat  did  not ;  that  the  Sarpedon  neglected 
to  comply  with  Article  Id  of  the  "  Regu- 
lations for  Preventing  Collisions  at  Sea ; " 
that  the  collision  occurred  through  the 
Eorult  of  the  Sarpedon^  and  that  no  blame 
in  respect  thereof  was  attributable  to  the 
JvUa  David. 

Sir  H.  JameSy  OlarJcson  and  Wylmrg\ 
for  the  plaintifis. — ^The  JuUa  David  should 
have  ported  instead  of  starboarding.  If 
she  had  done  so  the  collision  would  not 
have  occnrred,  because  the  real  cause  of 
the  collision  was  the  Julia  David  star- 
boarding. 

BuUj  PhiUinwre  and  Siuhha,  for  the  de- 
fendants.— ^The  Julia  David  did  all  that 
was  necessary,  and  was  justified  in  hold- 
ing her  own  until  the  Sarpedon's  red 
light  appeared  half  a  point  on  the  star- 
houd  bow,  and  then  porting. 

Sib  Robert  Phillimore. — This  is  a 
case  of  collision  in  which  the  property 
destroyed  is,  as  the  Ck>urt  is  informed,  of 
▼eiy  great  value  indeed,  being  esti- 
mated at  no  less  than  250,000;.  Un- 
fortunately it  happens  in  this  case,  as  in 


others  of  a  similar  description,  that  there 
is  much  contradiction  of  evidence,  an 
examination  of  which  has  required  con- 
siderable care  and  anxiety  on  the  part  of 
the  Court  and  the  Elder  Brethren  of  the 
Trinitp^  House,  and  the  difficulties  have 
not    diminished    but    have    been    con- 
siderably augmented  by  the  fact  that  an 
important  part  of  the  evidence  has  been 
conducted  through  the  medium  of  inter- 
preters, not  in  the  language  which  pre- 
sents little  difficulty,   but  in  a  dialect 
which  at  one  time  required  two  inter- 
preters, one  examining  the  witness  on 
one  part  of  the  case,  and  another  on  an- 
other part,  before  the  evidence  could  be 
intelligible  to  the  Court.     Now  the  lan- 
guage being,  as  I  have  already  stated, 
more  than  once  in  the  case  a  sort  of  dia- 
lect half  Flemish  and  half  free  Dutch,  it 
was  not  one  from  which  the  meaning 
could  easily  be  extracted.    The  Sarpedon 
is  the  plaintiff  in  the  case.   The  blow  was 
struck  by  the  stem  of  the  Jidia  David 
upon  the  port  side  of  the  Sarpedon.    The 
Sarpedon  being  the  plaintiff,  it  is  incum- 
bent on  her  to  make  out  her  case.    Her 
case  is  that  she  was  going  at  the  speed  of 
about  ten  knots,  with  her  saOs  set,  and 
saw  a  white  and  red  light  almost  right 
ahead,  a  little  upon  the  port  bow ;  that 
at  that  time  she  was  steering  N.E. ;  that 
the  weather  was  thick  and  occasionally 
hazy ;  and  that  she  saw  these  lights  at  a 
distance  of  from  one  or  two  miles,  and 
the  collision  happened  in  about  six  or 
seven  minutes  after  seeing  these  lights. 
Then  she  saw,  first  of  all,  the  red  and 
white  lights,  then  ported,  and  then  hard- 
a-ported,  and  then  it  was  presumed  by 
one  of  the  persons  on  the  deck  that  aU 
was  clear.    He  next  saw  the  green  light, 
then  three  lights,  and  lastly  the  red  light, 
which  was  sufficient  to  have  caused  the 
collision.     On  this  part  of  the  case  I  pre- 
fer to  read  the  affidavit  of  the  second 
mate,  George  Bound,  which  was  made 
before  the  receiver  of  wreck,  in  which  he 
says  that  the  ship  was  bound  for  London, 
and  everything  went  well  till  Monday, 
the  4th  inst.     '*  At  midnight  on  Monday, 
the  3rd  inst.,  I  took  charge  of  the  watch 
on  deck.     At  12.30,  finding  the  weather 
rather  hazy,  I  called  the  captain,  and  re- 
ceived orders  to  proceed  and  keep  a  good 
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look-ont,  and  nothiDgoocnrred  until  after 
the  holm  and  look-out  were  relieved  at 
two  o'clock.  Immodiatflly  aiter  tJie  relief 
of  the  look-out  three  bella  were  stmck, 
as  a  signal  '  Teasel  right  ahead.'  Then 
I  saw  4^e  red  light  and  the  masthead 
light  of  the  vessel.  At  that  time  the 
Sarpedon  was  steaming  and  sailing  at  ten 
knots  an  honr,  heading  N.E.  The  wind 
was  S.W.,  with  afresh  breeie.  It  was 
haxy,  and  occasionally  a  little  thick.  The 
ship  was  abont  eighty  miles  S.W.  of 
Ushant,  and  her  lights  were  brightly 
bnmini^.  On  seeing  the  red  and  masU 
L--J  i._i.i.  .e  .Lj  strange  Teasel,  I     - 


head  1 


dered  the  helm  bard.a-port,  which  was 
directly  done,  bringing  the  red  light)  of 
the  stntnger  broad  on  the  port  bow,  onr 
head  at  the  time  b^g  E.  by  N.E.,  rang- 
ing off.  Then  I  remarked  to  the  boats- 
wain, who  was  also  on  the  bridge,  '  She 
is  clear  of  ns.'  Immediately  after  I  saw 
the  stranger's  green  light  open,  and  said, 
'  Oh,  my  Ood,  there's  a  green  light ;  stop 
her.'  The  quarter  master  blew  hie  whistle 
and  was  answered  back  from  the  engine- 
room.  In  abont  a  minate  after,  the  colli- 
sion  occarred,  the  Sarpedon  being  stmck 
on  the  port  side,  abreast  of  the  side  light, 
knocking  it  inboard,  carrying  away  two 
boats,  and  cutting  her  down  below  the 
water's  edge."  The  statement  of  the  look- 
ont,  Andrew  Osling,  before  the  receiver 
of  wreck  is:  "I  relieved  OeorgeRonnd  on 
the  look-ont  on  the  forecastle  at  2  a.h.  on 
the  4th.  As  soon  as  I  got  on  deck  I  saw 
a  red  light  and  a  masthead  light  right 
ahead.  I  sang  ont  in  the  hnrry,  '  George, 
strike  three  bells,'  which  he  did.  I  re- 
mained on  the  forecastle  till  the  collision 
Dccnrred,  but  saw  no  green  light.  Heard 
the  officer  of  the  watch  order  the  helm 
to  be  ported,  and  the  vesBel  paid  off  abont 
two  points.  The  collision  immediately 
occurred,  and  took  place  abont  ten  minates 
after  I  had  first  seen  the  lights.  At  the 
time  I  relieved  the  look-ont  the  weather 
was  hasy,  blowing  a  moderate  breeze,"  It 
appears  therefore  that  the  JvUa  David 
was  close  on  the  other  vessel  when  first 
seen.  The  principal  contention  on  the 
part  of  the  Snrpedon  is  that  the  Julia 
David  sbonld  have  ported  instead  of  star. 
boarding,whichsheis  chained  with  doing, 
and  thereby  cansing  the  collision. 


The  case  of  the  Julia  David,  briefly,  is 
that  she  saw  the  white  and  green  lights  of 
the  Sarpedon  at  the  distance  of  aboat  two 
miles  two  points  on  her  starboard  bow. 
She  kept  her  conrse,  and  I  here  refer  to 
the  evidence  giTen  by  the  look-ont,  an 
able  seaman,  on  tiie  stariioard  side. 
"  Walking  np  and  down  the  deck,  I  re- 
ported a  green  light  right  ahead,  on  the 
starboard  side,"  and  later  on  he  saw  the 
red  light  abont  half  a  point  upon  the  star- 
board bow,  when  he  first  saw  it  from  the 
starboard  side.  The  Julia  David  kept 
her  course  nntil  the  red  light  appeared 
half  a  point  upon  the  starboud  bow,  when 
sbe  ported.  The  helmsman  was  examined, 
and  it  was  strongly  contended  that  he 
differed  from  the  other  witnesses.  Bnt  it 
is  a  difference  of  degree.  He  was  eza. 
mined  through  the  medinm  of  interpre- 
tation, and  when  he  speaks  of  starboard- 
ing he  says  he  only  starboarded  snfG- 
ciently  to  keep  her  conrse.  I  leave  ont 
of  consideration  the  evidence  of  the  wit- 
ness Locke,  who  did  not  UDdernland  cor- 
rectly conversations  which  he  referred  to. 
We  have  carefully  considered  and  eia- 
mined  the  mass  of  eridence  before  ns,  and 
havearrived  at  the  following  conolnsion : — 

First,  that  the  story  told  by  the  Sar- 
pedon is  BO  improbable  as  to  be  almost 
impossible  if  the  Sarpedon  ported  when 
the  Julia  David  was  two  miles  off,  and 
hard-a-ported  when  one  mile  off,  bring- 
ing all  the  three  lights  of  the  Julia 
Datfid  two  points  on  the  Sarpedon' t  port 
bow,  the  Sarpedon  going  at  ten  knots, 
and  the  Julia  David  at  five  knots,  the 
Sarpedon  going  still  off  nnder  hard-a-port 
helm.  This  the  Elder  Brethren  think 
impossible — that  the  collision  oonld  hare 
taken  place ;  "  the  Julia  David  oonld  not 
have  got  np,  even  though  she  starboarded 
considerably,  having  been  brought  npon 
the  port  bow  of  the  Sarpedon  ;  secondly, 
if  the  Sarpedon  had  got  her  up  under 
a  starboEhrd  helm  the  blow  could  not 
have  been  stniok  in  the  direction  which 
it  appears  to  have  been  dealt.  Thirdly, 
we  think  that  she  did  not  see  the 
Julia  David  till  the  collision  was  im- 
minent. Fourthly,  that  the  Sarpedon, 
having  regard  to  her  speed,  the  sdilnpon 
hor,  and  the  state  of  the  we.ither,  was 
not  navigated  with  sufficient  care,  nnd 
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has  aliewB  no  good  caase  for  not  reyersing 
her  eDgines.  Fifthly,  we  think  that  tho 
Julia  David  did  see  the  green  b'ght  of 
the  Sarpedon  originally  on  her  starboard 
bow  at  a  considerable  distance,  and  was 
justified  therefore  in  keeping  her  conrse 
until  the  red  light  of  the  Sarpedon  was 
opened  by  the  latter,  adopting  the  im- 
proper manoeuvre  of  porting  her  helm." 
The  result  is  that  I  must  find  the  Sar^ 
pedon  alone  to  blame  for  this  collision. 


Solicitors — ^Pritchard  &  Sons,  agents  for  Thorneley 
&  Bismore,  Liverpool,  for  plaintifib;  Stokes, 
•Saunders  &  Stokes,  for  defendants. 
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In  the' goods  of  ROBERT  ROSS. 


Pbobate. 
1877 
July  10 

Administratiofi  Bond — Additional  Duty 
payable  —  Administrator  abroad  —  B&iid 
e>c^euted  hy  another  Person, 

The  personal  estate  of  the  deceased 
proved  to  he  of  greater  value  titan  that 
under  which  it  was  sworn  wheti  the  grant 
VHU  made  to  the  administrator .  The  ad- 
ministrator being  abroad,  the  Oourt  allowed 
the  bond  rendered  necessary  by  the  accre- 
Hon  in  value  of  the  estate  to  be  given  by 
another  person^  but  required  thai  the  usual 
bond  should  also  be  gvoen  by  the  adminis- 
trator on  his  return  to  this  country. 

Bobert  Boss,  of  Kingston,  in  the  island 
of  Jamaica,  died  on  the  9th  of  February, 
18o0,  leaying  a  duly  executed  will,  in 
which  he  appointed  Bobert  Phillips  Boss 
oniTersal  legatee;  and  on  the  11th  of 
October,  1875,  letters  of  administration 
(with  will  annexed)  of  the  personal  estate 
and  effects  of  the  said  deceased  were 
granted  in  the  Principal  Begistry  of  the 
Court  of  Probate  to  Bobert  Phillips 
Ross,  who  swore  the  estate  as  under  the 
value  of  200Z.  On  the  18th  of  May, 
1877,  an  order  was  made  in  the  Chan- 
cery Division,  that  under  the  will,  dated 
October,  1835,  of  Major  George  Boss,  of 
Alexander  Square,  Brompton,  one-sixth 
abaze  (amoimting  to  2,1402.  149.  lOd.)  of 
Vol.  46.— p.,  D.  &  A. 


the  residue  of  the  estate  was  payable  to 
the  representatives  of  the  said  Bolert 
Boss,  and  similar  shares  to  the  repre- 
sentatives of  his  brother,  William  Boss, 
and  his  sister,  Margaret  Boss,  also  de- 
ceased; but  such  order  could  not  be 
passed  and  entered  until  the  additional 
duty  had  been  paid  on  such  sum. 

Bobert  Phillips  Boss  was  in  J^an, 
and  was  likely  to  be  absent  from  Eng- 
land for  some  time.  He  had  authorised, 
by  power  of  attorney,  Frederick  William 
Hill  to  act  for  him  in  his  absence ;  and 
Mr.  Hill  was  willing  to  enter  into  the 
bond  rendered  necessary  by  the  accretion 
in  value  of  the  estate  of  tne  deceased  be- 
yond the  200Z.  under  which  the  estate 
was  originally  sworn.  Mr.  EEill  was  ad- 
ministrator (with  wills  annexed)  of  Wil- 
liam Boss  and  Margaret  Boss,  and  as 
such  administrator  became  entitled  to 
two-sixth  shares  in  the  residuary  estate 
of  Major  Gkorge  Boss. 

0,  Browne  applied  to  the  Court  to 
allow  Frederick  William  Hill  to  make 
the  necessary  affidavit  in  lieu  of  the  ad- 
ministrator of  Bobert  Boss  as  to  the  in- 
creased value  of  the  estate,  and  to  exe- 
cute the  necessary  bond  in  his  place. 
Until  it  was  done  the  order  of  the  Chan- 
cery Division  could  not 'be  entered,  and 
the  estates  represented  by  Mr.  Hill  would 
be  injuriously  affected  by  delay.  He  re- 
ferred to  In  the  goods  of  Sutherland  (1). 

The  Presidbnt  (Sir  James  Hannbn). 
— 1  grant  the  application.  The  estate 
has  turned  out  to  be  of  greater  value 
than  was  anticipated  at  the  time  the 
original  bond  was  given,  and  it  is  neces- 
sary that  a  fresh  bond  should  be  given  for 
the  increased  amount.  That  is  required 
by  the  Act  of  Parliament,  which  imposes 
upon  this  Court  the  duty  of  seeing  in 
such  circumstances  that  a  fresh  bond  is 
given — such  a  bond  as  ought  to  have 
been  given  originally  by  the  adminis- 
trator. The  case  therefore  resolves  itself 
into  this :  Can  the  Court  under  any  cir- 
cumstances allow  a  bond  other  than  that 
of  the  person  primarily  liable  under  ordi- 

(1)  A  Bw,  9e  Tt,  18»;  s.  c.  31  Law  J.  Rep. 
Piob.  &  M.  126. 
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In  the  gooiM  (ffBobert  Boa,  Proh. 
nary  circomBtaiicea  to  give  U  ?  Can  the 
Court  allow  a  bond  to  be  given  by  some 
other  pereon  in  his  Bt«ad  P  I  do  not  find 
that  my  power  is  bo  limited  in  any  way 
by  the  Act  of  Parliament,  and  I  do  find 
that  there  are  cases  in  which  the  Coart  has 
allowed  the  bond  of  somebody  else  other 
than  the  person  primarily  liable  to  be 
given.  The  ease  referred  to  in  anpport 
of  the  application,  In  the  goodi  of  Sutker- 
land  ( I ),  is  an  illostration.  In  the  present 
CBso  there  is  a  pressing  necessity  that  the 
bond  shonid  bo  given ;  and  as  the  only 
object  is  to  BBcure  to  the  Crown  the  pay- 
ment of  a  fnrther  sum,  I  see  no  reason 
why  I  shonid  not  allow  the  bond  of 
another  person,  always  presnming  thai 
he  is  a  fit  and  proper  person.  As  regards 
the  applicant  in  this  case,  I  have  every 
reason  to  see  that  he  is  a  fit  and  proper 
person  to  enter  into  the  bond.  His  bond 
may  therefore  be  taken,  bnt  there  mnst 
also  be  an  engagement  that  the  adminis- 
trator will   give  his   bond    as  soon  as 


Solicitor— E.  H.  Barlee,  for  petitioner. 
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Nov.  28.  J 
Collision — Tiers  and  Harhourt  Olauges 
Oontolidatwn  Ad,  1847,  10  *  11  Vkl.  e. 
27.  «.  52 — Shipmaster  liable  at  Oontri- 
hator  for  Negligence  in  carrying  lyut  Dock 
Master' t  Orders. 

The  iteamthip  C,  under  the  direeUon*  of 
the  dock  fruuter,  and  vnlhin  the  UmiU  of 
his  jurisdiction,  Khen  entering  (A«  St. 
Kalherine  Docks,  came  into  collision  with 
two  barges,  and  drove  them  against  a 
steamship  lying  alongside  the  wharf,  which 
steamship  crossed  the  plaintiff's  skiff  and 
sank  it.  In  the  City  of  London  Oourt, 
where  a  cause  of  damage  teas  instituted,  it 
was  fov/nd  by  the  learned  Judge  as  a 
fact  that  the  0.  teat  not  liahle  for  the 
damage  to  plaintiff's  skiff,  heeause  she  was 
bound  by  statute  to  obey  the  dock  matter. 


and  could  not  do  anything  hut  under  hit 
orders. 

The  plaintiffs  appealed,  and  the  Oouri 
held  that  the  matter  conlrrbuted  to  the 
damage  by  negligence  in  carrying  out  the 
orders  of  the  dock  master,  and  therefore 
that  the  G.  teas  liable  for  the  damages  pro- 
ceeded for. 


Kerr,  given  in  the  City  of  London  Court, 
on  the  25th  day  of  April,  1876,  in  an 
action  of  damages  institnted  in  that 
Conrt  by  the  owners  of  the  skiff  Emili/, 
and  the  owners  of  her  oai^,  ag&inst  the 
steamship  Cynthia  to  recover  damages  in 
respect  of  a  collision  which  took  place 
on  the  25th  day  of  November,  1875,  at 
the  entrance  to  St.  Katharine  Docks. 

On  that  day  the  Cynthia  was  entering 
the  dock  nnder  the  directions  of  the  dock 
master,  stem  first,  and  jnst  ontside  the 
docks  came  into  collision  with  two  barges, 
which  drove  a  steamship,  the  Vigilant, 
lying  there,  against  the  Emily,  and  sank 
her  and  her  cargo. 

Mr.  Commissioner  Kerr  gave  jadg. 
ment  for  the  defendants  with  costs, 
against  which  the  plaintiffs  appealed. 

WtAster  and  FhilliTnore,  for  the  appel* 
lantfl. — Thongh  the  dock  master,  as  tnnst 
be  admitted,  had  given  oiders  for  the 
Cynthia  to  go  into  dock,  section  53  of  the 
Piera  and  Harbours  Clanses  Act,  1847, 
only  provides  that  the  harbonr  anthori- 
tiee  shall  have  authority  to  r^nlate  the 
time  and  mode  of  entering  and  leaving 
the  dock,  bnt  that  there  is  no  provision 
made  therein  snch  as  wonld  make  the 
owners  of  a  vessel,  so  ordered  to  enter 
the  dock ;  not  liahle  for  damage  aris- 
ing when  the  master,  throngh  obeying, 
has  been  negligent  in  the  way  of  carry- 
ing ant  tfaose   orders.     The  Belgie  (1). 

(1)  Not.  18,  l»7b.—  Tie  Bdgie  coming  Htsm 
foremoBt  out  of  the  Victoria  Dock  mn  into  s  lighter 
called  tile  Kerteh  and  wmk  her.  The  ovDen  of 
the  Kerteh  aned  the  oiman  of  the  Biipc  in  the 
Cit^  of  London  Cocrt  and  obtained  a  Terdicl  againit 
them.     The  owners  of  the  B^gic  appealed. 

Butt,  Bruce  and  Aipinail,  for  the  appellantB. — 
Before  the  collision  the  Krrieh  had  been  moored 
in  an  improper  place.  The  coUioon,  if  not  ineri- 
table,  u  tlie  appeUanta  allege,  wai  caoMd  bj  tb« 
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In    ihe    case    of    The    Bilbao   (2)   the 
question  was  whether  the  collision  was 

ordezB  of  ihe  dock  master  of  the  Victoria  Docks 
The  Belffie  was  under  his  control  or  that  of  a  pilot 
compoleorily  employed  at  the  time  of  the  collision. 
R,  E,  Webtter  and  F,  W,  Raikes,  for  the  respon- 
deoto,  cited  The  Bilbao  (2),  The  Earl  of  Auckland 
(7X  10  Vict.  c.  27.  8S.  62,  53,  and  16  &  17  Vict  c 

flTTJ,  g.  46. 

Sn  JSoBBBT  Fhillimoiul — ^This  is  an  appeal 
from  the  City  of  London  Court  in  a  cause  of  colli* 
lioQ.  The  Bdgict  a  screw-steamer  370  feet  long 
and  of  between  2,000  and  3,000  tons,  on  the  25th 
of  NoYember  last,  in  the  daytime,  came  stem 
foremost  out  of  the  Victoria  Dock,  and  ran  into  a 
dumb  barge  or  lighter  called  the  Kertch  and  sunk 
her.  The  owners  of  the  Kertch  brought  their 
actioa  against  the  Belffic  in  the  Court  below,  and 
obtained  the  judgment  of  the  Court  in  their  farour. 
The  learned  Judge,  assisted  by  nautical  assessors. 
Slid  that  he  did  not  decide  any  point  of  law,  but 
he  found  as  a  fact  that  the  pilot  was  not  exercis- 
102  control  over  the  steamer,  and  that  the  master 
diS  not  take  proper  precautions  in  coming  out  into 
the  riyer,  and  therefore  was  to  blame  for  the  ooUi- 
don.  The  appellants  contend  that  this  judgment 
ought  to  be  reyersed,  upon  three  grounds,  namely, 
first,  that  the  Kertch  was  to  blame  for  lying  where 
she  did ;  secondly,  that  the  Belgic  was  not  respon- 
sible because  she  was  under  the  orders  of  the  dock 
master  or  the  pilot ;  and  thirdly,  that  the  collision 
was  ineyitable. 

This  last  ground  may  be  at  once  disposed  of. 
The  collision  was  dearly  eyitable.  Then,  as  to 
the  first  ground,  the  Kertch  was  a  dumb  barge 
bden  w^th  wood  and  iron  for  a  ship  in  the  Victoria 
Bocks.  The  baige  arriyed  at  dead  low  water  near 
the  dock  entrance  and  brought  up  outside.  There 
▼ere  fifty  or  sixty  barges  also  laying  alongside. 
Two  hours  before  high  water  the  Kertch  was 
ordered  by  the  dock  company's  seryants  to  shift 
higher  up,  which  order  was  obeyed,  and  one  oi 
them  haxided  a  rope  after  coming  on  board  her, 
saying,  *' That  will  do,  Bob;  here  is  something  that 
will  hold  you."  Looking  to  those  aud  all  other 
circumstances,  I  am  of  opinion  that  the  barge  was 
not  to  blame  for  lying  where  she  did.  The  re- 
maining ground  of  objection  is  now  to  be  con- 
sidered. I  agree  with  the  opinion  of  counsel  that 
the  learned  Judge  of  the  Court  below  had  not 
only  a  question  of  fact,  but  also,  to  some  extent, 
a  question  of  law  to  consider;  because,  if  the 
master  was  to  blame  for  this  collision,  it  must  be 
oo  the  ground  that  neither  the  authority  of  the 
dock  master  nor  of  the  pilot  had  superseded  at 
the  time  of  the  collision  the  authority  of  the 
msster.  The  dock  master  was  naturally  anxious 
to  get  rid  of  this  long  steamer  in  order  to  admit 
oUier  yessels  waiting  to  come  in.  The  principal 
^cts  appear  to  be  that  the  gates  were  opened 
about  an  hour  and  a  half  before  high  water.  The 
lock  master  oidered  the  Belgic  to  go  astern.  About 

(2)  1  Lush.  149. 
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the  effect  of  the  sole  /anlt  of  the  dock 
master.  The  master  of  a  vessel,  entering 
dock,  who  is  guilty  of  negligence  in 
carrying  oat  the  order  of  the  dock  master, 
is  in  the  same  position  as  to  liability 
as  the  master  of  a  vessel  under  com* 
pulsory  pilotage,  whose  liability  is  deter* 
mined  by  the  decision  in  The  lona  (3). 

Mihoard  and  G,  Bruce,  for  the  respond- 
ents.— The  OyrUhia  being  within  the 
limits  of  the  dock  master's  jurisdiction, 
was  bound  by  statute  to  obey  the  dock 
master  implicitly,  and  that  her  master 
was  not  entitled  to  interfere  with  the 
discretion  of  the  dock  master — The 
BUbao  (2)  ;  The  Excelsior  (4)  ;  if  he  used 

this  time  a  schooner  dropped  her  anchor  near  the 
mouth  of  the  entrance.  The  pilot  (who  says  he 
was  not  at  that  time  in  charge),  seeing  that  a  col- 
lision with  the  schooner  on  the  one  side,  or  the 
barge  *on  the  other,  would  be  ineyitable  before  the 
Bel^io  went  out,  took  upon  himself  to  order  the 
Belgie  to  go  ahead,  thereby  stopping  her  way. 
Upon  this  the  dock  master  said,  '*  What  are  you 
going  to  do  ?  You  can't  stop  here,  you  are  stop- 
ping our  work."  The  pilot  said,  "  We  are  going 
to  do  nothing."  Aud  after  a  pause  the  dock 
master  said,  '*  Well,  will  you  let  our  tug  take  hold 
of  you  and  pull  you  out?"  The  pilot  said,  *' As 
you  like."  The  steamer  was  pulled  out,  the  tug 
proyed  too  weak  to  hold  the  steamer  off,  and  she 
ran  mto  ttie  barge. 

It  has  been  pressed  upon  me  that  either  the 
harbour'master  or  the  pilot  was  in  command.  The 
pilot  expressly  says  that  he  had  not  as  yet  taken 
charge,  but  I  also  think  that  the  dock  master  was 
still  exercising  his  authority.  I  do  not  think  it 
necessary  to  consider  whether  a  master  would  be 
obliged  by  the  dock  master  to  execute  an  order 
which  manifestly  would  bring  about  a  collisiou. 
I  think  he  would  not  be  so  obliged,  but  I  need  not 
decide  that  point,  because  I  am  of  opinion  that  no 
command  was  giyen  to  the  master  by  the  dock- 
master.  A  proposal  was  made  which  was  accepted 
on  behalf  of  the  master.  The  dock  master  is  not 
bound  to  find  a  tug  for  ships  in  dock,  at  least  no 
such  obligation  has  been  shewn  to  me.  The  master 
chose  to  adopt  the  tug  as  his  own  motive  power 
for  the  occasion,  it  proyed  too  weak,  and  the 
master  is  as  much  responsible  to  third  parties  for 
the  consequences  as  it  had  been  his  own  tug.  I 
decline  to  reyerse  the  decision  of  the  Court  below, 
and  dismiss  the  appeal  with  costs. 

From  this  judgment  the  owners  of  the  Belgic 
appealed  to  the  Court  of  Appeal.  On  the  appeal 
coming  on  for  hearing,  the  Court  of  Appeal,  with- 
out calling  on  the  respondents,  dismissed  the 
appeal  with  costs. 

(3)  Law  Rep.  1  P  C.  426. 

(4)  37  Law  J.  Rep.  Adm.  54 ;  s.  c.  Law  Rep.  2 
A.  &  E.  268. 


PROBATE,   DIVOBCE  AND  ADMIRALTY   DIVISION. 


[N.i 


been  answerable  for  damage  thereb;  en- 
suing—Tie Broeder  Trow  (5).  Even 
granting  that  tfao  Oynthia  woe  bonnd  to 
keep  clear  of  any  vessel  visible  to  her, 
the  Emily,  which  was  lying  in  an  im- 
proper position,  was  not  visible  by  the 
master  of  the  Cynlkia.  The  order  given, 
in  the  oase  of  the  Belgie  (1),  was  given  by 
the  mastor  on  his  ovm  responsibiiity, 
and  there  was  no  order  at  ail  given  by 
the  dock  master.  The  vessel  is  expressly 
pnt  in  the  control  of  a  public  officer  by 
thestatntes  cited,  and  therefore  the  rales 
laid  down  in  cases  of  compnlsoiy  pilot^e 
cannot  appLy  to  snch  cases. 

Sib  Robert  Philliuobe. — This  is  an 
appeal  from  the  City  of  London  Conrt, 
A  email  skiff,  the  Emily,  was  lying 
nndemeath  a  crane,  in  the  St.  Kathe- 
rine  Wharf,  in  the  River  Thames, 
taking  in  goods,  and  ontsido  of  her  lay  a 
steamer,  called,  the  Vigilant,  and  outside 
the  VigiloMt  lay  two  barges.  A  steamer 
called  tlie  Vyntkia,  coming  into  the 
St.  Katheriae  dock,  fell  with  her  port 
side  againat  the  barges,  drove  the  barges 
into  the  Vigilant,  breaking  hor  bobstay 
and  fignre-head,  and  also  driving  the 
Vigilanl  into  the  skiff,  to  whioh  she  did 
considerable  damage.  The  learned  Judge 
found,  as  a  fact,  that  the  skiff  was  in  no 
way  to  blame,  and  had  a  right  to  recover 
against  the  dock  company,  but  not 
against  the  Oijufhia,  against  whom  the 
action  was  brought.  In  his  opinion  the 
Cynthia  was  bonnd  by  the  .'statutes,  to 
which  I  will  presently  refer,  strictly  to 
obey  the  orders  of  the  dock  master  and 
to  take  no  measures  except  those  which 
he  prescribed,  that  thoao  orders  brought 
abont  the  collision,  and  therefore  that 
the  Gynlhia  was  not  to  blame  ;  and  he 
dismissed  her  from  the  suit. 

There  are  two  questions  raised  for  my 
consideration: — First,  was  the  Gynlhia 
guilty  of  negligence  which  caused  the 
■  collision  with  the  skiff  P  Secondly,  was 
she  relieved  from  responsibility  by  heing 
under  the  soli:  control  of  the  dock  com- 
pany whose  orders  she  obeyed  ? 

(3)  17  Jurist  Si. 


As  to  the  first  question  I  have  con- 
ferred with  the  Trinity  Masters,  and  with 
their  opinion  I  agree.  It  is  to  this  effect: 
— the  Oijnthia  onght  to  have  had  a  rope 
passed  to  the  middle  bnoy  to  have  been 
used  if  necessary.  If  she  was  fonnd  to  be 
swinging  on  the  bargee,  the  rope  shonld 
have  enabled  her  to  keep  her  quarter  off 
them.  She  was  dropping  up  with  the 
tide  and  swinging  alongside  of  the 
barges.  The  pilot  saw  that  ehe  wonld 
come  into  collision  with  them,  and 
pointed  it  out  to  the  dock  master.  The 
pilot  had  no  right  to  calculate  on  touch- 
ing the  barges  so  lightly  as  not  to  canse 
damage  to  them  or  to  the  vessels  on  the 
other  side.  With  respect  to  the  position 
of  the  skiff  we  think  that  she  was  not  in 
an  improper  place,  but  in  the  cxercLse  of 
her  clear  right  in  lying  where  she  was. 
As  to  the  contention  that  if  a  rope  had 
then  been  there  the  CyrUhia  oonld  not 
have  got  in  that  tide  ;  in  the  first  place, 
that  would  not  justify  her  in  doing 
damage  to  another  vessel ;  in  the  second 
place,  the  Trinity  Masters  are  of  a  wholly 
different  opinion,  thinking,  on  the  con- 
trary, that  the  rope  would  have  assisted 
the  Gijnthia.  to  go  in  without  squeezing 
or  damaging  any  other  vessel. 

As  to  the  second  question,  the  10  h 
11  Vict.  c.  27.  8.  52,  and  the  local  Act  of 
the  St.  Katherine  Dock,  part  3,  a.  46, 
are  relied  upon  by  the  respondents.  The 
latter  Act  extends  the  distance  within 
which  the  harbour  master's  authority 
can  be  exercised  to  100  yards.  The 
former  statute  provides,  "  That  the 
harbour  master  may  give  directions  for 
regulating  the  time  at  which,  and  the 
manner  in  which,  any  vessel  shall  enter 
into,  go  out  of,  or  lie  in  or  at  the  harbonr, 
dock  or  pier,  and  within  the  prescribed 
limits;"  that  is  to  say,  the  harbonr 
master's  authority  extends  to  the  manner 
in  which  a  vessel  is  to  enter  the  dock, 
and  her  position  when  therein,  and  for 
disobedience  to  his  directions,  the  S3rd 
section  imposes  a  penalty  of  202.  Bat 
the  Act  did  not,  in  my  judgment^  intend 
to  exempt  the  pilot  or  captain  of  the 
vessel  from  the  duty  of  navigating  her 
with  proper  caution,  so  far  as  other 
vessels  aro  concerned ;  in  other  words, 
the  orders  of  the  harbour  master  are  to 
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be  executed  with  care,  and  not  negli- 
gently, as  in  the  present  case. 

In  the  analogous  case  of  exemption 
from  liability  by  reason  of  having  a  pilot 
on  board,  it  has  been  ruled  by  the  Privy 
Conncil,  that  in  construing  the  Pilotage 
Acts  it  is  not  enough  for  the  owners  *'  to 
prove  that  there  was  fault  or  negligence  in 
the  pilot,  they  must  prove,  to  the  satisfac- 
tion of  the  Court  which  is  to  try  the  ques- 
tion, that  there  was  no  default  whatever 
rathe  part  of  the  officers  and  crew  of 
^heir  vessel  or  any  of  them,  which  might 
have  been,  in  a  degree,  conducive  to  the 
damage  "  (6). 

The  authority  of  The  Bilbao  (2)  was 
cited  by  the  respondents,  but  that  was  a 
case  decided  on  demurrer.  I  have  looked 
at  the  papers  and  find  that  the  defence 
was  as  follows : — "  And  the  defendants' 
proctor  says  that  before  and  at  the  time 
of  the  damage  complained  of,  those  on 
board  the  BiUxw  (2)  were  acting  under 
the  directions  given  by  the  dock  master 
of  the  said  Victoria  Docks,  and  within 
the  aforesaid  limits  of  the  authority  of 
the  said  dock  master,  and  that  the  said 
damage,  if  occasioned  by  any  mismanage- 
ment of  the  Bilbao  (2),  was  solely  oc- 
casioned by  the  default  of  the  said  dock 
master,  and  that  the  owners  of  the  said 
vessel  are  not  responsible  in  law  for  the 
Rame."  It  was  a  /latum  in  that  case  that 
the  damage  was  occasioned  solely  by  the 
dock  master,  whereas  in  this  case  it 
appears  that  the'  damage  was  not  caused 
solely  by  the  orders  of  the  dock  master, 
bat  by  carelessness  in  their  execution. 

I  most  reverse  the  sentence  of  the 
Court  below,  and  pronounce  the  Gynthia 
to  blame  for  this  collision,  with  costs  for 
the  appellants. 


Solicitors— J.  A.  Farofield,  for  appollants  ;  Flux 
&  Co.,  for  respondents. 
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(C)  The  Io)ia  (Law  Rep.  1  P.O.  426).  See  now 
a.«  to  the  rule  laid  down  in  Tfte  lona,  the  judg- 
mt-nt  of  the  House  of  Lorda  in  7%^  Clyde  Naviga- 
te Qfmpany  r.  Barclay,  I^wllep.  1  App.  CaseB, 
790. 
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THE    PLADDA. 


CoUibio^i — Lievrlahle  Accident. 

An  ifievf table  accident  is  such  as  could 
not  have  been  prevented  by  the  exercise  of 
ordinary  care,  caution  and  maritime  skill. 

A  brig  drifting  down  came  into  collision 
with  the  P.  whilst  waiting  to  be  removed 
from  Iter  moorings.  The  F.  broke  her  moor- 
ings and  came  into  collision  with  the  0.  In 
an  action  by  the  0.  against  the  P., — Held, 
that  the  P.  was  to  blame,  because  her  cables 
should  have  bee7i  re-bent,  tJie  mate  sh(mld 
have  reported  the  weatJier,  a7id  caused  a 
better  look-out  to  be  kept,  a7id  if  the  anchor 
had  been  let  go  the  collisioti  would  probdhly 
have  been  averted. 

This  was  an  appeal  from,  the  decision 
of  the  Judge  of  the  County  Court  of 
Northumberland,  by  which  it  was  held 
that  the  Pladda  was  alone  to  blame  for 
damage  caused  by  a  collision  which  oc- 
curred in  the  Clyde  about  three  o'clock  on 
the  morning  of  the  20th  of  January,  1875, 
between  the  barque  Ocea/n  and  the  steam- 
ship Pladda.  The  facts  of  the  case  are 
sufficiently  detailed  in  his  Lordship's 
judgment. - 

Bvit  and  Gainsford  Bruce,  for  the  aji- 
pellants. — ^The  breaking  of  the  Pladda  s 
moorings  was  an  inevitable  accident  for 
which  her  owners  were  not  responsible. 

E.  G.  Glarkson,  for  the  respondents,  the 
owners  of  the  Ocean. — The  Pladda  is  re- 
sponsible because  all  precautions  whic^ 
a  man  of  ordinary  prudence  and  skill, 
exercising  reasonable  foresight,  would  use 
to  avoid  danger  in  the  circumstances  in 
which  the  master  of  the  Pladda  was 
placed,  were  not  taken — Tlie  Virgil  (1), 
cited  in  The  Marpesia  (2). 

Sib  Robert  Phillimobe. — This  is  an 
appeal  from  the  decision  of  the  Judge  of 
the  County  Court  of  Northumberland, 
holden  at  Newcastle,  assisted  by  a  nautical 
assessor,  who  found  the  Pladda  to  blame 
for    the  collision.      The    Pladda  was  a 

(1)  2  W.  Rob.  201. 
■  (2)  Law  Bcp.  4  P.O.  21i. 
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vessel  which  was  moored  properly  at  a 
proper  mooring-place  in  the  river  Tyae, 
and  had  been  waiting  for  some  time 
to  get  OD  to  a  elip  for  the  parposo  of 
beiDg  repiiired ;  aod  those  who  bad  com- 
mand of  her  had  thonght  it  necessary, 
in  order  to  her  doing  so,  to  canse  the 
chains  to  be  bronght  aft,  the  anchors 
being  left  on  the  fore  part  of  the  vessel. 
It  was  in  themoDth  of  January,  about  the 
20th,  in  the  River  Tjne,  thatthe  Pla^da 
being  so  moored  was  rnn  into  by  a  brig, 
whose  name  does  not  appear,  but  which 
fleemB  to  have  dashed  agninat  the  whole  tier 
of  vessels  on  each  side  of  the  Fladda  and 
Bet  them  all  adrift ;  and  the  I'ladila,  after 
traversing  a  certain  space,  and  after  the 
lapse  of  a  certain  time,  was  driven  into 
collision  with  the  Ocean,  the  respondent 
in  this  uasB  and  the  plaintiff  in  the  Conrt 
below.  I  have  carefully  considered  the 
case,  and  the  law  applicable  to  it,  which 
is  plainly  laid  down  by  Dr.  Lushington 
intheFiV(/i7  (1),  cited  in  the  Marpesia 
(2).  Dr.  Lushington  says:  "  In  my  ap- 
prehension an  inevitable  accident  in  point 
of  law  is  this ;  namely,  that  which  the 
party  charged  with  the  offence  conid  not 
possibly  prevent  by  the  exercise  of  ordi- 
nary care,  cantion  and  maritime  skill.  If 
a  vessel  charged  with  having  occasioned 
a  collision  should  be  sailing  at  the  rate  of 
eight  or  nine  miles  an  hoar  when  she 
ought  to  have  proceeded  only  at  the  speed 
of  three  or  four,  it  will  bo  no  valid  excuse 
for  the  master  to  aver  that  he  could  not 
prevent  the  accident  at  the  moment  it 
occnrred  ;  if  he  could  have  used  measures 
of  precaution  that  would  have  rendered 
the  accident  less  probable,"  not  that  it 
would  have  prevented  the  accident  occur- 
ing  if  it  of  necessity  mnst  have  occurred, 
but  which  would  have  "  rendered  it  less 
probable." 

The  Judge  of  the  Court  below  held 
the  Fladda  to  blame,  on  the  grounds 
which  I  will  shortly  state.  It  appears 
that  the  Flaiida,  being  moored  in  the 
way  which  I  have  described  before  she 
broke  loose,  as  I  have  stated,  had  no 
anchor  watch  on  board,  but  that  at  mid- 
night the  mate  came  on  deck,  or  looked 
upon  the  deck  and  Baw  that  the  weather 
was  becoming  worse.  I  will  read  it  in 
his  own  words.     He  says  ;  "  That  about 


threeo'clock  he  looked  out  and  it  was  blow-. 
ing  very  hard  then — a  pretty  strong  gale." 
He  is  asked  whether  he  thought  there 
was  anything  to  make  him  believe  Bhe 
would  not  remain  at  the  mooring,  and  he 
said,  "Not  at  that  time;"  and  it  is  in- 
disputable that  he  saw  a  change  in  the 
weather  bad  taken  place.  He  knew  that 
the  cables  bad  been  unchained  from  the 
anchors,  and  that  the  anchors  were  un- 
available, nevertbelesB  be  thought  it  bis 
daty  to  go  to  bed  without  summoning  the 
captain  or  consulting  the  other  officers, 
or  setting  any  watch  or  seaman  to  look- 
out, seeing  that  the  weather  was  getting 
worse,  in  the  event  of  other  precaotioaa 
being  necessary.  He  comes  up  at  three 
o'clock,and  then  befinds  it  necessary  to  in. 
crease  the  mooring  as  well  as  to  get  the 
chains  benttotbeancbor.  I  have  consulted 
the  Elder  Brethren  of  the  Trinity  Honseon 
the  difierent  points,  and  I  have  told  them 
what  the  law  is  with  respect  to  the 
amoDnt  of  care,  cantion  and  skill  that  is 
required  in  order  to  establish  the  defence 
of  inevitable  accident,  and  I  will  state 
the  conclusion  at  which  wo  have  arrived : 
— First,  we  are  of  opinion  that  ori- 
ginally the  chains  were  nnbent,  and  that 
the  breaking  of  that  part  of  the  cable 
attached  to  the  anchor  would  have  made 
no  perceptible  difference.  Secondly,  we 
are  of  opinion  that,  knowing  the  state  of 
the  weather,  the  cables  should  have  bi-cn 
re-bent.  Thirdly,  that  when  the  mate  was 
on  deck,  he  was  very  much  to  blame  for 
not  reporting  the  weather,  aod  causing  a 
look-ont  to  ho  kept  on  the  deck ;  and, 
fourthly,  we  are  of  opinion  that  had  tliey 
let  go  the  anchor  the  colliaioo  would  pro- 
bably have  been  averted ;  at  all  events 
they  would  have  done  all  that  was  pos- 
sible in  the  circumstances,  and  rendered 
the  accident,  in  the  words  of  Dr.  Lush- 
ington, "less  probable."  On  these  grounds 
it  is  my  decision  that  the  judgment  of  the 
Court  below  should  be  affiVmed,  and  I 
dismiss  the  respondents  with  costs. 


Soli ci tare —Thoma*  Cooper,  agent  fur  luglBdcw  & 
Daggett,  Newcastle- upon -Tyoe.  for  apprllanta; 
Stokes,  Saimdere  &  Stokes,  agents  for  H.  Purn?, 
South  Sbielda,  for  reapondJeDts. 
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SLY  V.   SLT  AND  DR£DGE. 


Lost  WHl — Copy — "Evidence. 

Dedaratums  of  a  deceased  person,  claim- 
ing a  Urnxted  interest  vnder  a  particular 
mil  of  property  of  which  he  was  in  posses- 
sion, are  admissible  to  prove  the  fact  that 
iUch  will  had  a  legal  existence,  and  that 
ceAain  persons  were  named  executors 
therein. 

The  original  will  was  lost.  A  document 
purporting  to  he  a  copy  of  it  was  found 
a/mongst  the  papers  of  the  solicitor  of  one 
of  the  executors  named  in  the  taiUy  and  the 
copy  was  also  in  the  handwriting  of  the  so- 
Ucitor^s  clerk,  whose  na/me  appeared  in  the 
copy  as  that  of  one  of  the  attesting  witnesses : 
— Held,  that' the  copy  was  admissible  as 
evidence  of  the  contents  of  the  will, 

Mary  Slj,  of  Bugley,  Id  the  county  of 
Wilts,  died  in  Jnly,  1826,  having,  as 
alleged  by  the  plaintiff,  duly  executed 
her  will  on  the  7th  of  June,  1826,  and 
in  it  appointed  Richard  Howe  and  John 
Daniel,  both  since  deceased,  executors. 
The  wiU  was  never  proved.  The  plain- 
aSf  aa  umversal  legatee  substituted  in 
the  will,  propound^  a  copy  of  it,  the 
original  will  having  been  lost.  The  de- 
fendants, the  parties  interested  under  an 
intestacy,  did  not  appear  or  contest  the 
suit.  The  copy  of  the  will  propounded 
was  found  amongst  the  papers  of  a  Mr. 
Goodman,  solicitor,  deceased,  of  whom 
John  Daniel  was  a  client,  and  the  ques- 
tion was,  whether  it  was  admissible  in 
evidence. 

Inderwick  (with  him  Searle),  for  the 
plaintiff,  submitted  that  it  was,  and  re- 
ferred to  Moulton  V.  Edmonds  (1),  Bullen 
V.  Michell  (2)  and  Slaney  v.  Wade  (3). 

Our,  adv.  vult. 

Judgment  was  given  (on  Feb.  6)  by 
Thb  President  (Sir  James  Hannbn). — 
In  this  case  Elizabeth  Sly  propounded 
the  will  of  Mary  Sly,  deceased,  alleged 

(1)  1  De  Gez,  F.  &  J.  246 ;  s.  c.  29  Law  J.  Bep. 
Chanc.  181. 

(2)  2  Price  399. 

(3)  1  lijL  &  Cr.  338. 


to  have  been  duly  executed  and  attested 
in  July,  1826,  whereby  the  deceased  ap- 
pointed Richard  Howe  and  John  Daniel 
executors.  Elizabeth  Sly,  the  plaintiff, 
claimed  to  be  the  universal  legatee  sub- 
stituted in  the  said  will  of  the  said  Mary 
Sly,  and  to  have  administration  granted 
to  her,  with  a  copy  of  the  said  will  an- 
nexed, the  original  having  been  lost. 

It  was  proved  that  William  Dredge, 
the  father  of  one  of  the  defendants,  was 
in  possession  of  property  which  formerly 
belonged  to  the  deceased,  and  that  in  the 
year  1836  he,  with  his  wife,  Mary  Dredge, 
joined  in  a  deed  by  which  a  loan  was 
raised  upon  the  security  of  Mary  Dredge's 
life  interest  in  the  property  in  question, 
stated  in  the  deed  to  be  derived  from  the 
will  of  Mary  Sly,  deceased,  of  which 
Richard  Howe  and  John  Daniel  were 
executors.  The  defendant  Dredge  had 
remained  in  possession  of  the  property 
after  the  death  of  his  father  and  mother. 
The  original  will  was  never  proved,  nor 
could  it  be  found  after  due  search  made 
for  it,  but  a  document  purporting  to  be 
a  copy  was  offered  in  evidence,  and  the 
question  is,  whether  it  is  admissible.  The 
copy  was  found  amongst  the  papers  of  a 
Mr.  Goodman,  a  solicitor,  deceased,  of 
whom  John  Daniel,  also  deceased,  was  a 
client.  It  was  in  a  bundle  of  papers  re- 
lating to  Daniel's  affairs,  one  of  them 
being  a  memorandum  apparently  of  an- 
swers made  in  February,  1838,  by  Daniel 
to  enquiries  concerning  various  docu- 
ments. One  entry  in  this  memorandum 
in  the  handwriting  of  Daniel  was  as  fol- 
lows :  "  1826.  The  will  of  Mary  Sly  ? 
Yes." 

The  books  of  Goodman  could  not 
be  found,  he  having  become  a  bankrupt, 
and  many  of  his  papers  having  been 
burnt.  The  copy  will  was  traced  to  the 
custody  of  Mr.  Goodman's  assignees.  The 
copy  will  is  in  the  handwriting  of  one 
John  Symes,  deceased,  who  was  formerly 
a  clerk  in  the  employment  of  Gt>odman, 
and  is  endorsed  "Copy  will  of  Mary 
Sly,"  and  John  Symes's  name  appears 
in  the  copy  as  t^at  of  one  of  the  attesting 
witnesses.  The  other  attesting  witness 
cannot  be  found.  The  solicitor  who  pre- 
pared the  deed  of  1836  stated  that  he 
had  no  doubt  that  he  saw  the  original 
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Sly  r.  %,  Fret. 
will  at  the  time,  though  he  did  not  re- 
collect its  contents. 

In  these  circnmstanoes  I  am  of  opinion 
that  the  alleged  copy  is  admissible  in 
evidence.  The  statement  contained  in 
the  deed  of  1836,  being  one  made  by  a 
deoeaaed  person  in  possession  of  the  pro- 
perty, in  dispar^ement  of  his  own  title, 
b;  limitiiig  it  to  a  life-estate,  is  admis- 
sible, not  only  as  gainst  persons  claim- 
ing through  him,  but  also  for  strangers ; 
and  the  statement  that  he  took  the  life 
interest  ander  a  particnlar  will,  seems 
one  equally  admissible,  for  it  is  a  farther 
limitation  of  his  interest.  It  is  as  thoagh 
the  declarant  had  said,  "  I  claim  no  other 
interest  than  the  life  estate  which  I  can 
shew  I  take  nnder  the  will  of  Mary  Sly." 
The  case  is  similar  to  that  of  an  occupier 
of  land  whose  declaration  has  been  re- 
ceiTed  to  shew  the  name  of  the  landlord 
nnder  whom  he  held — PeiLceablev.  WaUon 
(4).  This  evidence,  therefore,  establishes 
that  there  was  a  will  of  Mary  Sly ,of  which 
Richard  Howe  and  John  Daniel  were  ex- 
ecutors. This  at  once  points  ta  Daniel's 
cnstody  as  a  proper  qnarl«r  in  which  to 
seek  tor  a  copy  of  the  will  of  the  de- 
ceased, search  having  been  made  in  vain 
for  the  original  in  every  place  that  can 
be  suggested  for  its  proper  or  probable 
place  of  deposit.  It  would  be  nataral  and 
reasonable  that  a  copy  should  be  made 
for  the  executor,  and  that  it  should  be 
preserved  and  kept  by  his  solicitor  for 
the  client's  use  and  gnidance  (the  origi- 
nal probably  having  been  retained  by 
the  tenant  for  life  as  evidence  of  his  in. 
tcrest  in  the  realty).  With  regard  to  the 
eopy  tendered  in  evidence,  it  ia  accom- 
panied by  every  mark  of  authenticity ; 
it  is  made  by  a  person  who  represents 
himself  to  have  been  one  of  the  attestiug 
witnesses;  it  is  made  by  an  attorney's 
clerk,  presumably  in  the  course  of  his 
business  as  such  clerk,  since  it  is  found 
in  his  employer's  cnstody  amongst  his 
client's  papers,  after  a  lapse  of  fifty  years. 
It  may  be  added  that  another  copy,  in- 
dorsed with  the  name  of  Mr.  Qoodman's 
firm,  was  also  found  in  the  custody  of 
the  heir  of  the  person  tiding,  in  the 
events  which  have  happened,  the  rever. 

(4)  1  TuUDt.  l(j. 


sion  in  the  property  left  by  the  wiD  to 
Ann  Dredge  for  life  ;  but  this,  though  it 
corroborates  the  evidence  afibided  by  the 
copy  found  amongst  the  papers  of  Mr. 
Daniel,  does  not  affect  the  question  of 
its  admissibility.  I  pronounce  for  the 
will  as  contained  in  the  draft  or  copy  filed 
by  the  plaintifi*  on  the  I5th  of  Mar, 

isrs. 

SoliciCore— Taylor,  Hoare  &  Co.,  *firDt8  for  Q. 
Noddcr,  Salisbury,  Tor  plaiotilTi  S.  It.  1>-itb, 
fur  d<-fenda.Qt ». 


1877. 
July  17,31. 

Legitimaey  Deelaratwn  Act — PUadiiig. 

In  a  petition  filed  under  the  Legilimncy 
Deelaraliwi  Act  it  was  set  out,  in  addition  Ui 
the  usual  aUegatiiyns  that  t]ie  petitioner'! 
father  and  mother  were  Uiw/vlh/ married  t'i 
a  ceitain  time  and  place,  and  that  he  Km 
their  lawful  son,  that  the  petHii»i*r  wax 
heir-at-law  of  hit  father,  and  that  A.  B., 
his  brother,  claiming  to  be  the  lieir-at-law, 
iva£  illegitimate,  and  the  petition  conl4iinei] 
a  prayer  that  the  petitioner  might  he  de- 
clared the  lawfui  heir  of  his  father  .■ — The 
Court  directed  the  cUlegations  at  to  the  peti- 
tioner being  the  lieir-at-law  of  his  fatlier 
and  the  prayer  fimnded  thereon,  and  also 
the  ailegatiim  as  to  the  illegilimaoy  of  A.  B., 
to  he  struck  out  of  the  petition  as  irrelevant. 

This  was  a  petition  under  the  Legiti- 
macy Declaration  Act  (21  A,  22  Vict.  c. 
.103),  filed  by  Richard  Mansel  Idaosel,  of 
Star  Grove,  Newbury,  in  the  county  of 
Buckingham,  Esq.  "The  petition  set  out 
that  on  the  7tb  of  June,  1847,  Gonrtenay 
Philipps,  afterwards  Conrtenay  Mansel, 
formerly  a  major  in  Her  Majesty's  loth 
Hussars,  was  lawfhlly  married  to  Eiiza 
Sidney,  at  St.  Paul's  Church,  in  the  parish 
of  Liverpool,  in  the  county  of  Lancaster. 
Second :  That  after  their  said  marriage  the 
said  Gonrtenay  Mansel  and  the  said  Eliza 
Mansel  lived  and  cohabited  together  as 
man  and  vrife.  Third ;  That  there  was  issne 
bom  of  the  said  marriage  Court«uay  Man- 
sel, the  yooDgor,  bom  &a  4th  of  May, 
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1848,  and  who  died  on  the  5th  of  January, 

1874,  a  bachelor,  Harriet  Mansel  and 
Richard  Mansel  Mansel,  bom  on  the  2nd  of 
December,  1850.  Foarth :  That  petitioner 
iras  and  is  the  son  so  bom  as  last  aforesaid. 
Fifth:  That  petitioner's  said  father  as- 
sumed the  surname  of  Mansel  in  substitu- 
tion for  the  surname  of  Philipps  in  the  year 
1866,  and  died  on  the  9th  of  September, 

1875.  Sixth:  That  under  the  circumstances 
aforesaid  petitioner  is  the  legitimate  son 
and  heir-at-law  of  the  said  Courtenay 
Mansel  the  elder.  The  7th,  8th  and  9th 
paragraphs  set  out  the  particulars  of  pe- 
titioner's father's  will,  the  result  of  the 
trial  in  the  Court  before  the  President 
and  a  special  jury,  in  which  the  validity 
of  the  will  was  established,  and  that 
under  the  provisions  of  the  will  the  peti- 
tioner would  in  certain  events  be  entitled 
to  the  real  estates  as  the  heir-at-law  of 
his  &ther.  Tenth :  That  Edward  Berke- 
ley Mansel,  a  son  of  the  said  Courtenay 
Mansel,  the  elder,  by  the  said  Eliza  Man- 
sel, but  born  out  of  wedlock,  alleged  that 
he  was  the  eldest  legitimate  son  and  heir- 
at-law  of  petitioner's  father,  the  said 
Courtenay  Mansel  the  elder.  The  peti- 
tion concluded  with  the  prayer  that  the 
Court  would  decree — First,  that  the  said 
Courtenay  Mansel  Mansel  (the  elder)  and 
Eliza  his  wife  were  on  the  7th  of  June, 
1847,  lawfully  married.  Second ;  That 
petitioner  was  the  lawful  son  of  the  said 
Courtenay  Mansel  (the  elder)  and  Eliza 
his  wife  and  was  the  lawful  heir  of  the 
said  Courtenay  Mansel  (the elder) .  Third ; 
That  petitioner  was  a  natural  bom  sub- 
ject of  the  Queen.  A  copy  of  the  petition 
was  served,  as  required  by  the  statute, 
upon  the  Attorney- General. 

A.  Hardy  (on  July  17)  moved  the  Court, 
on  behalf  of  the  Attomey-Qeneral,  to 
order  that  the  words  '*  heir-at-law  '*  in  the 
sixth  paragraph  of  the  petition  and  para- 
graphs 7, 8, 9  and  10  might  be  struck  out 
as  irrelevant  to  the  petition,  and  that  the 
second  paragraph  of  the  prayer  thereof 
might  be  struck  out  or  amended.  He 
referred  to  Frederick  v.  The  Attorney- 
Gefteral  (1). 

(1)  43  Uw  J.  Bep.  Prob.  &  M.  32 ;  s.  c.  Law 
Rep.  3  P.  &  D.  196. 
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Dr.  Triitramiy  for  the  petitioner. 

Cur.  adv.  vuU. 

The  President  (Sib  James  Haknbn) 
(on  July  31). — This  is  a  petition  under 
the  Legitimacy  Declaration  Act,  in  which 
Bichard  Mansel  Mansel,  the  petitioner, 
pravs  that  the  Oourt  will  make  a  decree 
declaring  that  the  marriage  of  his  father, 
Courtenay  Mansel  (the  elder),  with  Eliza 
his  wife,  was  a  valid  marriage,  that  he  is 
the  lawful  son  of  his  said  father  and 
mother,  and  is  the  lawf  ol  heir  of  the  said 
Courtenay  Mansel,  the  elder,  and  that  he  is 
a  natural  bom  subject  of  the  Queen.  Upon 
the  hearing  of  the  motion  I  expressed  the 
opinion  that  the  prayer  that  he  should  be 
declared  to  be  "  the  lawful  heir  of  the 
said  Courtenay  Mansel,  the  elder,"  should 
be  struck  out,  and  for  this  reason : — The 
Legitimacy  Declaration  Act  does  not  give 
the  Court  jurisdiction  to  determine  whe- 
ther the  petitioner  under  it  is  the  heir  of 
his  father.  It  gives  the  Court  simply 
jurisdiction  to  determine  his  legitimacy 
and  the  validity  of  the  marriage  of  his 
parents.  I  also  directed  the  statement  at 
the  end  of  the  sixth  paragraph  that  '*  he 
is  the  heir-at-law  of  the  said  Courtenay 
Mansel,  the  elder,"  to  be  struck  out,  and 
for  the  same  reason,  namely,  that  it  is 
irrelevant  to  the  matter  within  the  juris- 
diction of  the  Court.  There  is  also  a 
paragraph,  the  tenth,  in  which  the  peti- 
tioner alleges  that  Edward  Berkeley  Man- 
sel, who,  he  states,  is  the  son  of  his  father, 
Courtenay  Mansel,  the  elder,  but  bom  out 
of  wedlock,  claims  to  be  heir-at-law,  and 
he  seeks  to  have  the  said  Edward 
Berkeley  Mansel  declared  illegitimate. 
But  for  the  reasons  I  have  stated  before, 
I  order  that  paragraph  also  to  be  stmck 
out,  because  it  is  not  in  the  jurisdiction 
of  the  Court  to  determine  that  some 
other  person  is  illegitimate.  There  re- 
main for  consideration  the  7th,  8th  and 
9th  paragraphs,  and  I  took  time  to  con- 
sider whether  these  should  be  struck  out. 
My  hesitation  arose  from  the  fact  that  I 
was  not  prepared  at  the  moment  to  say 
to  what  extent  the  statements  in  those 
paragraphs  had  been  introduced  into  the 
case  for  a  legitimate  object.  They  set 
out  the  particulars  of  the  petitioner's 
father's  will,  and  the  result  of  the  trial 
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whioh  iook  place  in  this  Coart  before  me 
and  a  speoial  jmy,  in  which  the  vnliditj 
of  the  will  of  the  petitioner's  father  was 
determined,  and  the  petition  then  goes  on 
to  say  that  nnder  the  provisions  of  that 
will  the  petitioner  may  in  certain  erents 
have  certain  riglita  as  "  heir-at-law  of  the 
said  Conrtenay  Mansel,  the  elder."  I  find, 
on  examination,  that  those  pangnphs 
have  been  inserted  for  the  porpose  of  in- 
trodncinff  that  statement,  which  for  the 
reasons  I  have  already  stated  ara  irrele- 
vant to  the  only  enqniry  within  the  jnris* 
diction  of  this  Conrt.  I  therefore  direct 
that  the  7th,  8th  and  9th  paragraphs  be 
also  Btmclc  out  of  the  petition. 

SoliciUtra^Kelsoa,  Son  &  flogtin^,  agrata  for  C 
Norton,  Swin»B»,  forpetitionor  ;  Ortgory,  Bow- 
diBtK  Sc  Co.,  for  tho  Attomej-Qen^nil. 


Pkoutb. 

1877. 
March 


TE,  "1    In 
22.  J        1 


HABRig,   deeeaied; 

CHEESE   AND   0THBB8    V. 
LOVEJOI. 


Revocalion— Willi  Act,  1  Viel.  c,  26.  M. 

20,  21  —  "  Otheneite  deitroi/ing  "  —  06- 
literationg. 

The  word!  of  ths  WiU*  Act,  1837,  tec. 

21,  "othenaite  destroying,"  must  be  con- 
strued  as  iutnnding  §ome  mode  of  destruo- 
turn  ^ludem  generis  vnih  the  prer.eding 
words,  not  an  act  which  is  not  a  destroying 
in  theprimary  sense  oftheword. 

Striking  through  words  with  a  pen,  un. 
less  initialed  as  required  hy  section  21  of 
tlie  Wills  Act,  1837,  is  not  valid,  and  the 
vjiU  stands  as  though  the  alterations  had 
not  been  made. 

J.  S-  made  a  uriU  and  codicil,  each 
bearing  dale  the  3rd  day  of  Jtdy,  and  a 
second  and  third  codicil,  each  bearing  date 
the  2lst  day  of  September,  1852,  and 
appointed  T.  8.  H.,  who  predeceased  the 
testator,  his  executor,  and  the  plaintiff, 
under  certain  eonlingeneies  which  hap- 
pened, a  benefieial  legatee.  Previous  to 
his  death  the  plaintiff  made  divers  al- 
terations  and  obliferalions  in  his  wll 
which  tnere  not  formally  aUested  by  the 
witneues  to  the  wiU,  and  left  the  mil 
ahont,  treating  it  as  waste  paper,  bitt  did 
not  destroy  it : — Held,  that  the  plaintiff 


was  entitled  to  probate  of  the  wiU  i% 
solemn  form,  evshtding  all  the  aliereUimu 
and  interlineations. 

In  this  cflsethedne  execntion  of  the  in> 
Btmments  was  scarcely  contested,  and  the 
qnestion  at  isane  between  the  parties  woa. 
Did  the  testator  revoke  the  will  and  codicil 
bytearin^orotherwise  destroying  the  same 
with  the  intention  of  revoking  it  F  The 
facts  sufficiently  appear  in  the  judgment. 

Dr.  Leans  (  Vr.  Tristram  with  him),  for 
the  pUintifT. — The  words  of  the  Act  most 
not  be  read  more  widely  than  to  admit 
nnder  the  expression  "  otherwise  destroy- 
ing  "  any  modes  of  treatment  of  an  in- 
strument by  a  testator  save  and  except 
those  which  are  ^usdem  generis  with  the 
kinds  of  destruction  mentioned  in  section 
20  of  the  Wills  Act,  1867.  Whatever 
the  intention  of  the  testator  may  have 
been  as  evidenced  by  his  treatment  of  this 
instromenl,  there  was  no  act  carrying  oat 
that  intention  sncfa  as  to  oonstitnte  a 
destruction  within  the  etatnte — Stephen 
V.  Taprell  (1).  And  there  was  no  vahd 
interlineation  or  alteration.  The  era- 
sures were  made  after  the  execntion  of 
tho  will,  and  therefore  the  formalities 
required  by  section  21  of  the  Wills  Aot 
shoold  have  been  observed. 

Jndervrick  (with  him  0.  A.  MiddleUm), 
for  defendants,  proved  that  T.  Harris 
after  the  date  of  the  proposed  will  said 
he  had  no  will,  and  told  some  of  the  de- 
fendants who  were  next  of  kin,  that  he 
intended  to  revoke  the  will. 

This  evidence  waa  objected  to  by  the 
counsel  for  plaintiffs — Staines  v.  Stewart 
(2),  but  his  Lordship  decided  to  admit  it. 

Searle,  for  interveners. 

Sib  B.  J.  PsiLLiMOBE,  in  summing 
np  the  case  to  the  jury,  said — In  this 
case  itbere  ia  no  doubt  that  the  testator 
treated  the  instruments,  the  subjects 
of  this  action,  as  being  revoked  and  of 
no  avail.  But  they  were  revoked  it  is 
said,  as  yoa  see  by  the  fao-simile  which 
you  have  before  you,  by  the  draw- 
mg  of  a  pen  throngn  the  Imea  of  certain 

(1)  2Cuit.4SS. 

(2)  2S«.  &Tr,  330;  s.  c.  3lU»J.  R<1>.  P., 
M.  &  A.  166. 
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portionB  of  the  will,  which  leaves  the 
original  words  perfectly  legible,  and  also 
it  u  preBBed  that  the  treatment  of  the 
docamentfi  was  that  of  a  man  who  had 
abandoned  the  will.  He  allowed  them  to 
lie  aboat  his  room  and  the  kitchen,  and 
torem&m  in  the  kitchen  and  wine-bin, 
and  he  otherwise  treated  them  as  waste 
paper.  The  question  is  whether  these 
&cts  amount  in  law  to  a  revocation 
of  the  instrument,  either  a  total  revo- 
cation or  a  partial  revocation  or  oblifcera- 
tion.  The  question  depends  on  the  20th 
and  2l8t  sections  of  the  Wills  Act,  1 
Vict.  c.  26,  which  enacts  "  That  no  will 
or  codicil  or  any  part  thereof  shall  be 
revoked  otherwise  than  aforesaid  or  by 
another  will  or  codicil  executed  in 
manner  hereinafter  required  or  by  some 
writing  declaring  an  intention  to  revoke 
the  same  and  executed  in  the  same  man- 
ner in  which  a  will  is  hereinbefore  re- 
quired to  be  executed,  or  by  the  burning, 
tearing  or  otherwise  destroying  the  same 
by  the  testator  or  by  some  person  in  his 
presence  and  by  ms  direction  with  the 
intention  of  revoking  the  same."  Upon 
this  question  as  to  what  is  really  meant 
by  "otherwise  destroying,"  there  has 
been  a  series  of  decisions  of  the  Court 
since  the  case  of  Stephem  v.  Taprell  (1), 
decided  in  1840.  There  the  learned  Judge 
Baid  the  question  comes  to  this :  '^  Is  a 
will  destroyed  within  the  meaning  of  the 
20th  section  by  being  struck  through 
with  a  pen,  the  name  of  the  testator  being 
crossed  out  and  the  names  of  the  attest- 
ing witnesses  being  struck  through.  It 
appears  to  me  quite  impossible  to  put 
snch  a  construction  on  the  Act  as  to  sav 
that  cancelling  a  will  by  striking  it 
throueh  with  a  pen  is  a  destruction  of 
the  will.  When  the  Legislature  uses  the 
words  'otherwise  destroying,'  after 
mentioned  *  burning '  a  will  and  '  tear- 
ing '  a  wDl,  they  mnst  be  understood  as 
intending  some  mode  of  destruction  ejvs» 
dem  generis f  not  an  act  which  is  not  a 
destroying  in  the  primary  meaning 
of  the  words,  though  it  may  have  the 
sense  metaphorically  as  being  a  destruc- 
tion of  the  contents  of  the  will/'  That 
decision  was  in  1840  and  has  never  been 
reversed  or  questioned,  and  it  has  been 
followed  by  decisions  to  the  same  effect. 
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There  is  no  doubt  that  according  to  that 
the  drawing  of  the  pen  in  the  way  yoii 
see  is  not  "  otherwise  destroying  as  a 
question  of  law  or  under  the  terms  of 
the  Act.  With  regard  to  partial  obli- 
teration, the  words  of  the  21st  section 
are,  "No  obliteration,  interlineation  or 
other  alteration  made  in  any  will  after 
the  execution  thereof,  shall  be  valid  or 
have  any  effect  except  so  far  as  the  words 
or  the  effect  of  the  will  before  such  al- 
terations shall  not  be  apparent  unless 
such  alteration  shall  be  executed  in  like 
maimer  as  hereinbefore  is  required  for 
the  execution  of  the  will;  bat  the  will 
with  such  alteration  as  part  thereof  shall 
be  deemed  te  be  duly  executed  if  the  sig- 
nature of  the  testater  and  the  subscrip- 
tion of  the  witnesses  be  made  in  the  mar- 
gin or  on  some  other  part  of  the  will 
opposite  or  near  to  such  alteration,  or  at 
the  foot  or  end  of  or  opposite  to  a  memo- 
randum referring  to  such  alteration,  and 
written  at  the  end  or  some  other  piui;  of 
the  will."  In  this  case  there  is  no  sig- 
nature of  the  testator,  no  subscription  of 
the  witnesses,  no  marginal  note,  no  me- 
morandum, no  evidence  at  all  that  the 
obliteration  was  made  before  the  will  was 
executed.  Consequently  I  must  tell  you 
that  according  to  the  construction  of  the 
state  of  the  will  there  has  been  no  altera- 
tion of  the  words  of  the  will.  You  will 
after  my  directions  on  this  point  to  you 
give  your  verdict,  which  is  almost  formal 
under  the  circumstances,  because  it  is  law, 
not  fact,  upon  the  issues  that  are  raised. 
I  should  tell  you  that  there  is  no  dispute 
that  the  will  was  duly  executed. 

The  jury  accordingly  found  that  the 
said  will  and  codicils  were  duly  executed 
and  that  the  testator  Lad  not  duly  re- 
voked the  said  will  and  codicils  by  tear- 
ing or  otherwise  destroying  the  same  with 
the  intention  of  revoking  the  same. 

His  Lordship  gave  judgment  accord- 
ingly, directing  that  an  exception  to  his 
ruling  taken  by  the  defendants  should  be 
annexed  to  the  record.  The  coste  of  all 
parties  to  be  paid  out  of  the  estate. 

Solicitors — Merediths,  Boberts  &  Mills,  for  plain- 
tiff; Bridges,  Sawtell  &  Co.,  agents  for  W.  H.  & 
N.K.  Collins  Boss,  and  Boberts  &  Barlow,  agents 
for  James  &  Bodenham,  Herefoid,  for  defendants. 
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THE  ANNANDALB. 


ForfeUure  —  Mercha/nt  Shipping  Act, 
1854  (17  ^  18  Vict  c.  104.  sec.  103)— 
Date  of  Foffeitwre, 

The  forfeiture  incurred  under  section  103 
of  the  Merchant  Shipping  Act,  1854,  ac- 
crues at  the  time  of  the  iUegal  andfraudu' 
lent  act,  and  a  subsequent  seizure  relates 
hack  to  the  date  of  tJie  act  constituting 
the  cause  of  forfeiture  ;  and  this  is  so  even 
as  against  a  bona  fide  purchaser  xoithout 
notice  of  such  act. 

The  A.,  wUh  the  consent  of  the  British 
owners,  sailed  under  tJie  Belgian  flag  in 
1874.  In  1876  the  defendant  bought  her 
bona  fide,  and  for  valuable  consid^ratioti. 
The  ship  was  claimed  as  forfeited  to  the 
Crown  under  section  103  of  the  Merchant 
Shipping  Act,  1854.  The  defendant 
pleaded  his  bona  fide  'purchase  for  valuable 
consideration.  Plaintiff  demurred : — Held, 
that  such  sale  was  of  no  effect  as  against 
the  prior  forfeiture,  which  accrued  at  the 
time  of  the  act  of  sailing  under  foreign 
colours. 

This  was  a  claim  for  forfeitare  io  the 
Crown  of  the  barqae  Annandale. 

Prior  to  the  18th  of  July,  1874,  the 
barque  Annamdale  had  been  registered  in 
the  names  of  William  Peerlee  Livingston, 
William  Pearson,  Henrj  James  Living- 
ston, Thomas  Watson,  William  Harrison, 
and  William  Hepple,  being  British  sub- 
jects, as  owners,  as  a  British  ship,  at  the 
Customs  House,  Newcastle-on-Tyne.  On 
the  18th  of  July,  1874,  the  registry  was 
closed  against  her  as  a  British  ship,  by 
reason  of  a  false  notice  of  a  sale  of  her  to 
foreigners  having  been  given.  In  point 
of  fact,  the  ship  continued  to  be  owned 
by  William  Livingston  and  others,  and 
they,  on  the  19th  of  September,  1874, 
obtained  for  her  at  Newcastle  a  certifi- 
oate  of  British  tonnage,  describing  her  as 
Ci  foreign  ship  belonging  to  Antwerp.  On 
the  6th  of  July,  1876,  the  master  of  the 
Annandale  reported  her  to  the  plaintiffs  as 
a  Belgian  ship.  The  vessel  had  sailed 
since  the  18th  ot  July,  1874,  under  Bel- 
gian colours,  to  the  Imowledge  and  with 
the  consent  of  her  British  owners.     On 


the  9th  of  July,  1876,  the  vessel  was 
seized  by  the  plaintiffs  as  forfeited. 

The  defendant  alleged  a  bona  fide  sale 
for  valuable  consideration,  to  which  de- 
fence the  plaintiffs  demurred. 

The  Attomey-Oeneral  (Sir  John  Holker) 
(E.  0.  Glarkson  with  him),  in  support  of 
the  demurrer. — The  property  in  the  vessel 
was  diverted  from  the  owners  in  July, 
1874,  when  the  act  which  was  the  canso 
of  forfeiture  was  committed.  By  carrying 
a  Lettre  de  Mer  Provisore,  which  repre- 
sented the  vessel  to  be  a  f  orei^  vessel 
when  she  really  was  owned  by  British  sub- 
j  ects,  the  vessel  became ,  ipso  facto,  forfeited 
to  the  Crown.    Doubtless  it  wonld  be  ne- 
cessary to  obtain  condemnation  of  her  be- 
fore the  property  actually  vested  in  the 
Crown,  but  when  that  was  obtained  the 
property  in  the  vessel  related  back  to  the 
time  of  the  commission  of  the  act  causing 
the  forfeiture.    Consequently  the  owners, 
from  whom  the  property  was  divested  in 
July,  1874,  could  not  make  a  valid  sale  of 
her  to  the  defendant,  although  he  had  no 
notice  of  such  acts — Wilkins  v.  Despard 
(1)  ;  Eoberts  v.  Wetherhead  (2) ;  Oelston 
V.  Hoyt  (3) ;  The  United  States  v.  Orundy 
&>  Thomhorough  (4) ;  The  United  States  v. 
1,960  ba^s  of  coffee  (5)  ;  decisions  in  the 
American  Courts  on  an  Act  of  Congress, 
in  words  almost  identical  with  the  Act  in 
question. 

Murphy  (Milvain  with  him),  for  the 
defendants,  in  support  of  the  statement 
of  defence. — To  put  such  a  construction 
on  the  Merchant  Shipping  Act  would 
render  any  person  buying  a  British  ship 
liable  to  a  claim  by  the  Crown  for  the 
forfeiture  of  such  ship,  on  the  score 
of  some  antecedent  delinquency,  no 
matter  how  along  ago  committed.  In 
The  Telegrafo  (6)  it  was  held  that  an 
original  taint  of  piracy  did  not  follow 
the  ship  whither  she  went,  so  as  to 
prevent  any  person  acquiring  a  title  to 
that  ship  afterwards.     This  shewed  that 


(1)  6  Term  Rep.  112. 

(2)  I  Salk.  223. 

(3)  3  Wheat  311. 

U)  1  Curt.  699 ;  8.  c.  3  Cranch.  338. 

(5)  3  Curt.  188 ;  s.  c.  8  Cranch.  398. 

(6)  40  Law  J.  Bep.  Axim.  18;  s.  c  Law  Rep.  3 
P.C.  688. 
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prior  to  the  Merchant  Shipping  Act, 
1854,  the  forfeiture  would  not  relate 
back.  The  words  of  the  section  shew 
that  '*  punishable "  means  liable  to  for- 
forfeitare,  not  i^so  facto  forfeited,  so  as 
to  vest  the  title  in  the  Crown  at  once. 

The  Attomey-Oeneral  (Sir  Johfi  Holker) 
in  reply. — ^A  piratical  ship  is  forfeited  on 
conyiction,  not  on  commission  of  the  act 
of  piracy — The  Attorney ^G&neral  v.  Nor^ 
$iedt  (7),  and  Henderson  v.  Distilled 
SpiriiSj  ixi.  (8). 

[Sib  K.  Phillimobb. — It  is  admitted 
that  in  this  case  no  conviction  is  requisite. 
The  words  of  the  statute  are  as  strong  as 
they  can  be,  ''  shall  be  forfeited  to  Her 
Majesty ; "  and  the  words  "  on  any  proceed- 
ing for  enforcing  such  forfeiture,"  shewed 
that  the  forfeiture  occurred  by  the  veiy 
fact  of  the  act  against  the  statute.  ] 

SiK  BoBBBT  Phillimobb. — This  is  a  pro- 
ceeding on  behalf  of  the  Crown  against 
the  owners  of  the  barque  called  the  An- 
nandcUe^  in  order  to  obtain  a  decree  of 
forfeiture,  on  a  sentence  of  forfeiture 
under  the  provisions  of  the  Merchant 
Shipping  Act  (17  A  18  Vict.  o.  103). 
The  103rd  section  enacts,  "  If  any  person 
uses  the  British  flag,  and  assumes  the 
British  national  character,  on  board  any 
Bhip,  owned  in  whole  or  in  part  by  any 
person  not  entitled  by  law  to  own 
British  ships,  for  the  purpose  of  making 
such  ship  appear  to  be  a  British  ship, 
such  ship  shall  be  forfeited  to  Her  Ma- 
jesty ; "  and  then  other  provisions  follow 
in  diat  sub-section  which  it  is  not  neces- 
sary to  mention.  The  2nd  sub-section 
says,  "  If  the  master  or  owner  of  any 
British  ship  does  or  permits  to  be  done 
any  matter  or  thing,  or  carries  or  permits 
to  be  carried,  any  papers  or  documents, 
with  intent  to  conceal  the  British  cha- 
racter of  such  ship  from  any  person  en- 
titled by  British  law  to  enquire  into  the 
same ;  or  to  assume  a  foreign  character, 
or  with  intent  to  deceive  any  such  person 
as  lastly  hereinbefore  mentioned,  such 
ship  shall  be  forfeited  to  Her  Majesty." 

Now  it  most  be  taken  to  be  admitted 
in  this  case,  that  on  the  18th  of  July, 

(7)  8  Price,  97. 
(8).  14  Wallace,  44. 
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1874,  the  barque  Anna/ndale  was  fraudu- 
lently represented  by  the  owners,  to  the 
Custom  House  at  Newcastle-on-Tjne,  to 
have  been  sold  to  foreigners  on  the  18th 
of  July,  1874 ;  that  in  fact  she  neyer  was 
sold  to  foreigners,  and  therefore  that  she 
falls  under  the  edge  of  the  provision  of 
the  Merchant  Shipping  Act  which  I  have 
just  read.  The  defence  sets  up,  amid 
other  grounds,  the  following,  in  the  7th 
article : — '*  And  as  to  the  said  several 
matters  in  the  statement  of  claim  con- 
tained and  alleged  to  have  been  done  by 
the  persons,  and  in  the  ways  and  with 
the  intents  respectively  alleged  in  the 
statement  of  claim,  the  defendant  says 
that  on  the  6th  day  of  July,  1876,  he 
became  bona  fide  purchaser  of  the  barque 
Annandale  for  valuable  consideration,  and 
that  at  the  time  he  became  such  bona 
fide  purchaser  he  had  no  notice  or  know- 
ledge whatsoever  of  the  said  matters  in 
the  statement  of  claim  contained  or  any 
of  them,  or  of  the  said  matters  having 
been  done  by  the  said  persons,  in  the 
ways  and  with  the  intents  in  the  said 
statement  of  claim  mentioned,  or  of  the 
said  matters  having  been  done  at  all." 
And  then  it  goes  on  to  state  that  the 
barque  Annandale  was  seized  by  the 
plaintiffs  on  the  9th — that  would  be 
three  days  afterwards — on  the  9th  of 
July,  1876,  and  from  that  date  is  still 
detained. 

A  demurrer  is  taken  to  the  validity 
of  this  7th  article  of  the  statement  of 
defence,  and  it  is  coDtended  on  behalf  of 
the  Grown  that  the  property  in  this 
case  was  divested  at  the  time  when 
the  owners  committed  the  fraudnlent  act 
to  which  I  have  adverted.  On  the 
other  hand,  it  has  been  contended  on 
behalf  of  the  owners,  that  the  properb^ 
was  not  divested  until  the  seizure.  It 
is  admitted  it  is  not  necessary  to  have 
had  a  sentence  of  condemnation,  as  I 
understand,  in  this  case ;  but  it  is  con- 
tended that  seizure  was  necessary  in 
order  to  divest  the  owners  of  their  pro- 
perty in  this  vessel,  the  Annamdale. 

Now  the  Court  has  been  referred  to 
various  cases  both  in  the  Courts  in  this 
country  and  in  the  Courts  of  America, 
and  it  is  not  in  my  judgment  necessary 
to  do  more  than  state  the  substance  of 
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the  decisions  which  have  been  come  to 
in  the  Courts  of  this  ooant'ry.  The 
case  principally  and  properly  relied  apon 
is  the  case  of  Wilkins  v.  Vespard  (1), 
which  seems  to  have  followed  two  former 
decisions  which  are  referred  to — Roberts 
V.  Wetherhedd  (2),  and  another  case 
which  is  reported  in  *'  Modem  "  and  in 
*'  Salkeld's  Reports,"  and  the  principle 
there  laid  down  in  those  cases,  and 
adopted  in  Wilkins  v.  Despard  (1)  is, 
that  before  the  seizure,  and  before  any 
suit,  the  forfeiture  accrued  at  the  time 
when  the  illegal  and  fraudulent  act 
was  done,  and  that  it  divested  out  of 
the  owners,  the  property  which  they 
had  before  had  in  it.  That  the  seizure 
related  back  to  the  act  which  was  the 
act  of  forfeiture.  I  am  of  opinion  that 
this  position  is  the  sound  position  of 
law,  looking  to  the  cases  to  which  I 
have  adverted,  and  that  the  demurrer 
must  be  sustained  in  this  case,  on  the 
ground  that  the  forfeiture  accrued  at 
the  time  the  illegal  act  was  done,  and 
that  the  seizure  in  this  case  related  back 
to  the  time  of  that  act.  The  demurrer  is 
pronounced  for,  and  it  is  for  the  defon- 
dants  to  consider  whether  they  will 
amend  their  plea. 


Solicitors  — Toller,  for  olaintiffii;  Oliver  &  Bot- 
terell,  for  defendants. 
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FENDALL  (OTHERWISE  GOLD- 
SMID)  V.  GOLDSMID. 


Matbihuhul. 

1877. 
July  24. 

NuUity  of  Marriage — Undiie  Publication 
of  Banns — Proper  Nanie  of  one  whose  Mar- 
riage has  been  Dissolved, 

Marriage  confers  a  name  upon  a  woman. 
The  7Uime  so  conferred  becomes  lier  actual 
iva/mey  and  coidinues  io  be  so  even  after  a 
decree  of  divorce,  until  she  has  a^cquired  by 
repute  some  other  tiams  which,  so  to  speak, 
obliterates  it 

This  was  a  petition  by  the  wife  for  a 
decree  of  nuUity  of  marriage  by  reason 
of  an  undue  publication  of  banns.  The 
respondent  did  not  appear  to  the  citation. 


The  petitioner,  then  Alice  Henrietta 
Fendall,  was  lawfully  married  on  the  6th 
of  October,  1866,  to  WiUiam  Holland 
Gbldsmid  before  the  British  Consul  at 
Calais,  in  France.  On  the  15th  of  No- 
vembenr,  1870,  a  decree  absolute  was  made 
in  this  Court  for  dissolution  of  the  mar- 
riage by  reason  of  the  adultery  and  cruelty 
of  the  respondent,  and  after  the  marriage 
had  been  dissolved  the  petitioner  resumed 
her  maiden  name  of  Fendall.  She  after- 
wards ag&in  met  the  respondenti  and  on 
the  29th  of  April,  1872,  she  was  re-mar- 
ried to  him  in  the  parish  church  of  St. 
Botolph,  Aldgate,  in  the  county  of  Mid- 
dlesex. This  second  marriage  was  cele- 
brated after  a  publication  of  banns  in 
which  the  petitioner  was  described  as 
Alice  Henrietta  Goldsmid,  and  this  was 
the  undue  publication  alleged  in  the 
petition. 

The  case  came  on  for  hearing  before  the 
Court  itself  on  Tuesday,  the  24th  of  July. 
After  it  had  been  opened  it  was  discovered 
that  the  date  of  the  decree  dissolving  the 
first  marriage  of  the  petitioner  and  respon- 
dent was  erroneously  stated  in  the  petition, 
and  the  Court  declined  to  allow  the  hear- 
ing to  be  proceeded  with  until  the  petition 
had  been  amended  and  re-served  upon 
the  respondent. 

The  President  (Sib  Jahbs  Havhek) 
said — 1  may  also  state  that  1  am  of  opinion 
that  marriage  confers  a  name  upon  a 
woman ;  that  the  name  becomes  the  actual 
name  of  the  woman,  and  that  she  can  only 
get  another  name  by  repute.  But  the 
circumstances  must  be  very  exceptional 
to  make  a  marriage  in  that  which  is  the 
real  name  of  the  person  invalid.  It  can 
only  be  done  where  some  other  name  has 
been  so  acquired  by  repute  as  to  obliteraU?, 
so  to  speak,  the  real  name.  Now  this 
lady  has  been  married  in  her  real  name. 
In  thc8c  circumstances  it  is  for  counsel  to 
consider  whether  it  is  worth  while  to  pro- 
ceed with  the  case. 

Searle,  for  the  petitioner,  oonsented  to 
the  petition  being  dismissed. 

Petition  dismissed. 

Solicitor — E.  Johnson. 
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Adkoulltt. 
1877 

March  k    ^  ^™   FRANCONIA. 

April  17. 

Damages  for  Loss  of  Life — Jurisdiction 
—9  4"  10  Vict  c.  93—27  ^  28  Vict,  c.  95. 
8.  2^Admiralty  OouH  Act,  1861,  24  Vict. 
c.  10.  ss.  7,  9. 

The  Admiraity  Oowrt  has  jurisdiction  in 
rem  against  a  foreign  ship  in  respect  of  a 
daimfor  damages  for  loss  of  life  caused  by 
collision  vnth  a  British  ship. 

This  WBB  an  action  bj  the  widow  of 
Jaznea  Jeffery  against  the  German  steam- 
ship, the  Franconia.  The  plaintiff  claimed, 
as  administatrix  of  her  hnsband,  1,0002. 
damages  for  his  death  and  the  loss  of  his 
goods,  caused  bj  a  collision,  in  February, 
1876,  in  the  Straits  of  Dover,  between 
the  Franconia  s^d  the  British  ship  Btrath- 
dyde^  by  the  negligence  of  those  on  board 
the  FrcMconia. 

The  ship  had  already  been  arrested  in 
an  action  for  damage  done  to  the  Strath" 
dyde^  but  was  released  on  her  owners 
undertaking  to  g^ve  bail  to  answer  judg- 
ment in  any  subsequent  action  against 
them  for  loss  of  life  or  personal  injury, 
but  without  prejudice  to  any  objections 
which  the  owners  of  the  Fraaiconia  might 
thereafter  raise  in  respect  of  any  claim 
against  the  ship  for  loss  of  life  or  per- 
sonal injury  (1). 

The  owners  of  the  Franconia  appeared, 
under  protest,  on  the  15th  of  March, 
1877. 

PhiUimore  (with  him  Benjamin) yjnoyed 
to  set  aside  the  claim  for  damages  for 
loss  of  Ufe. — Section  11  of  the  Judica- 
ture Act,  1875  (2),  gave  no  greater 
jurisdiction  in  rem  to  the  Admiralty, 
than  the  Court  of  Admiralty  possessed 
before  that  Act»  and,  therefore,  if  it  be 
shewn  that  that  Court  could  not,  before 
the  Act,  have  entertained  a  claim  for  loss 
of  life,  the  defendants  are  entitled  to  have 

(1)  See  7^  Franconia,  Law  Bep.  2  P.  &  D.  8 ; 
Tke  Queen  y.  Keyn,  46  Law  J.  Bep.  M.C.  17 ;  8.  c. 
Law  Bep.  2  Bxeh  63  ;  Harris  t.  The  Ovmers  of  the 
Franeo»ia,  46  Law  J.  Bep.  C.P.  363;  e.  c.  Law 
Rep.2C.P.  Div.  173. 

(2)  38  «E  39  Vict.  c.  77. 


the  claim  for  damages  for  loss  of  life  set 
aside.  The  decision  of  the  Court  of 
Queen's  Bench  in  the  case  of  Smith  v. 
Brown  (3),  the  principles  of  which  have 
been  approved  in  James  y.  The  London 
and  SotUh-Westem  Railway  Oompany  (4), 
and  which  was  subsequent  to,  and  is  irre- 
concileable  with,  the  cases  of  The  Sylph 
(5),  The  Ouldfaxe  (6),  The  Explorer  (7), 
and  The  Beta  (8),  is  expressly  in  favour 
of  the  defendant's  contention.  Assess- 
ment of  damages  for  loss  of  life  other- 
wise than  by  jury,  or  that  foreign 
owners  should  be  liable  for  such,  if  occa- 
sioned by  a  collision  on  the  high  seas, 
could  not  have  been  intended  by  the  Le- 
gislature. 

Butt  and  E.  0.  Olarkson^  contra, — The 
language  of  the  Judicial  Committee  of 
the  Privy  Council  in  The  Beta  (8)  is  wide 
enough  to  support  the  jurisdiction  of  the 
Court,  and  the  case  of  The  General  Steam 
Navigation  Company  v.  The  British  amd 
Oolonial  Steam  Namgation  Oompany  (9), 
shews  that  the  Court  of  Admiralty  is 
bound  absolutely  by  the  decisions  given 
in  the  Judicial  Committee  of  the  Privy 
Council.  The  decision  in  Smith  v.  Brown 
(3),  cited  by  the  defendants,  is  a  decision 
of  a  Court  of  first  instance,  and  therefore 
should  not  overrule  that  given  in  the 
cases  of  The  Ouldfaxe  (6)  and  The  Ex- 
plorer (7).  If  this  Court  has  not,  no 
Court  has  jurisdiction  to  entertain  a 
claim  for  damages  for  loss  of  life  as 
against  foreign  owners  not  within  the 
jurisdiction — Harris  v.  the  Owners  of  the 
Franconia  (1).  The  Legislature  may  be 
reasonably  supposed  to  have  intended  to 
give  such  jurisdiction  to  the  Court  of 
Admiralty,  and  if  so,  it  is  transferred 
by  section   11   of   the  Judicature    Act^ 

(3)  40  Law  J.  Bep.  Q,B.  214 ;  s.  c.  Law  Bep.  6 
Q.B.  729. 

(4)  41  Law  J.  Bop.  Exch.  82 ;  e.  c.  Law  Bep.  7 
Exch.  187. 

(5)  37  Law  J.  Bep.  Adm.  14 ;  s.  c.  Law  Bep.  2 
Ad.  &  E.  24. 

(6)  38  Law  J.  Bep.  Adm.  12;  s.  e.  Law  Bep.  2 
Ad.  &  E.  325. 

(7)  40  Law  J.  Bep.  Adm.  41 ;  s.  c.  Law  Bep.  3 
Ad.  &  E.  289. 

(8)  38  Law  J.  Bep.  Adm.  to ;  a.  c.  Law  Bep.  2 
P.O.  447. 

(9)  37  Law  J.  Bep.  Ezch.  194  ;  s.  c.  Law  Bep. 
3  Ezch.  330. 


72 


PROBATE,  DIYOBOE  AND  ADMIBALTY  BIYiaiON. 


pf.S. 


2%e  ^anemia,  Adm. 

1875  (10).  A  jury  is  not  always  necessary 
—The  Merchant  Shipping  Act,  1854  (17 
A  18  Vict.  c.  104.  ss.  505,  514,  515) ; 
Pritchard^s  Digest,  Damage;  Admiralty 
Court  Act,  1861,  24  Vict.  c.  10.  8.9-,  The 
Buckets  (11)  ;  The  Alexandria  (12). 

Phillimore,  in  reply. — The  decisions  of 
the  Judicial  Committee  of  the  Privy 
Council  only  bind  the  Superior  Courts 
when  and  so  far  as  they  agree  with  them. 

Our,  adv.  vult, 

Sm  Robert  Phillimobk. — In  this  case 
Ann  Jeffery,the  widow  and  administratrix 
of  James  Jeifery,  deceased,  claims  the  sum 
of  l^OOOZ.  against  the  steamship  or  vessel 
Franconia,  for  damages  for  the  death  of 
the  said  James  Jeffery,  and  loss  of  his 
goods,  occasioned  by  a  collision,  which  took 
place  iti  the  Straits  of  Dover,  between  the 
Fra^iconia  and  the  Straihclyde,  on  which 
he  was  a  mariner,  in  the  month  of  Feb- 
ruary in  ]a«t  year,  the  collision  being 
caused  by  the  negligence  of  those  on  board 
the  Franconia,  The  defendants,  the  own- 
ers of  the  Franconia,  now  move  the 
Court  to  set  aside  so  much  of  the  writ  of 
summons  issued  in  this  action  as  claims 
damages  for  loss  of  life. 

It  is  not  disputed  that  the  Court  has  ju- 
risdiction so  far  as  damages  for  the  loss  of 
goods  are  concerned,  but  two  questions  ap- 
pear to  be  raised  in  these  proceedings ; 
first,  whether  the  Court  can  entertain  an 
action  for  damages  on  account  of  the  death 
of  a  person ;  and  second,  whether  the 
claimant  may  proceed  in  rem,  that  is, 
against  the  ship  for  such  damages.  The 
ship  was  not  arrested  in  this  action,  but 
when  she  was  arrested  in  other  actions  it 
was  agraed  that  she  should  be  released  on 
certain  terms  which  made  it  necessary  for 
the  defendants  to  appear  and  give  bail  in 
this  action.  These  terms  were,  first,  HI. 
per  ton  to  be  paid  into  Court  for  the 
ship ;  second,  bail  to  be  put  in  in  two 
other  actions ;  and  third,  the  owners  of 
the  Franconia  to  appear  and  give  bail  in 
every  action  for  loss  of  life  and  personal 
injury.     The  case  is  to  be  considered  as 

(10)  38  &  89  Vict.  c.  77. 

(11)  4C.  Rob.  73. 

(12)  41  Law  J.  Rep.  Adm.  94  ;  a.  c.  Law  Rep. 
3  Ad.  and  £.  574. 


if  the  ship  was  nnder  arrest,  and  the  pro- 
ceedings were  in  rem^  the  right  being  re- 
served to  contest  the  jurisdiction. 

The  7th  section  of  the  24  Vict.  o.  10 
(the  Admiralty  Court  Act,  1861),  is  as 
follows : — "  The  High  Court  of  Admiralty 
shall  have  jurisdiction  over  any  claim  for 
damage  done  by  any  ship."  The  construc- 
tion of  this  section  has  been  a  subject  of 
much  litigation  and,  unfortunately,  of 
conflicting  decisions.  The  9  A;  10  Vict. 
c.  93,  and  27  &  28  Vict.  c.  95.  s.  2, 
first  created  the  right  of  action  at  com- 
mon law  for  compensating  the  families  of 
persons  killed  by  accident.  These  Acts  did 
not  confer  jurisdiction  in  this  matter  upon 
the  High  Court  of  Admiralty.  It  is  the 
7th  section  of  the  24  Vict.  c.  10,  to 
which  I  have  just  referred,  which  confers, 
if  any  section  of  any  Act  does  confer, 
such  jurisdiction  upon  that  Court. 

1  think  it  right  to  observe  in  limitte, 
that  in  certain  cases  it  is  dear  that  the 
Court  of  Admiralty  would  have  jurisdic- 
tion to  award  and  distribute  damages  for 
loss  of  life  or  personal  injury  happening 
in  a  collision.  The  Merchant  Shipping 
Act,  1854,  section  514,  gives  jurisdiction 
in  such  a  matter  to  the  Court  of  Chancery, 
and  the  Admiralty  Court  Act  of  1861, 
section  13,  confers  the  same  jurisdiction 
on  the  High  Court  of  Admiralty  when  the 
ship  or  proceeds  are  under  arrest ;  and,  as 
I  observed  in  the  case  of  The  Ouldjfaxe  (6), 
it  is  clear,  therefore,  that  if  in  this  very 
case  of  damage  there  had  been  sevenu 
claimants,  including  the  present  plaintilF, 
and  if  the  defendants  had  instituted  a  suit 
in  this  Court  for  the  purpose  of  limitbg 
the  amount  of  their  liability,  and  for  the 
distribution  of  such  amount  rateably 
amongst  the  claimants,  it  would  have 
been  the  duty  of  tbe  Court  to  have  en- 
tertained the  suit. 

I  will  now  briefly  refer  to  the  prin- 
cipal judgments  on  this  subject.  In  tbe 
case  of  The  Sylj^h  (5),  decided  in  186/, 
I  ruled,  following  the  opinion  of  Dr. 
Lushington,  that  this  Court  had  juris- 
diction under  the  Admiralty  Court  Act, 
1861,  to  entertain  a  cause  for  personal 
damage  done  by  a  ship,  and  I  stated  my 
reasons.  This  judgment  was  not  appealed 
from.  In  the  following  year,  lo68,  I 
again  had  occasion  to  consider  the  ques- 
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tion,  and  stated  my  reasons  at  length  for 
considering  that  the  Conrt  had  jurisdic- 
tion to  entertain  a-  snit  for  the  recovery  of 
damages  by  the  personal  representative  of 
a  person  killed  in  a  collision  between  two 
vessels.     In  1869,  in  the  case  of  The  Beta 
(8) ,  I  again  held  that  this  Court  had  juris- 
diction  in  a  cause  of  damage  instituted 
against    a    ship    for   personal    damage. 
From  this  judgment  an  appeal  was  pro- 
secuted to  the  Judicial  Committee  of  the 
Privy  Council  in  1869,  and  that  Court, 
consisting    of  Lord    Romilly,    Sir    W. 
Erie,  ISir  James  Colvile  and  Sir  Joseph 
Napier,  said,  '*  The  words  of  the  7th  sec- 
tion of  the  Admiralty  Court  Jurisdiction 
Act,  1861,  which  have  been  referred  to, 
clearly  included  every  possible  kind  of 
damage."      Personal    injuries    are    un- 
doubtedly   within    the    word    damage 
done   by  any   ship.     The  case    of   The 
Sylph  (5),  which  has  been  referred  to, 
and  in  which  it  was  so  held,  has  not  been 
appealed  from.     In  1870,  in  the  case  of 
The   Explorer  (7),   1   entertained  a  suit 
brought  against  a  foreign  ship  by  the  per- 
Ronal  representative  of  a  person  killed 
in  a  collision.     There  was,  I  believe,  an 
appeal  to  the  Privy  Council,  but  it  was 
never  prosecuted ;  and  if  the  cases  on  this 
subject  ended  here,  I  should  have  no  dif- 
ficulty in  reaffirming  the  principle  laid 
down  by  Dr.  Lushington,  myself  and  the 
Judicial  Committee  of  the  Privy  Council. 
But  in  the  case  of  The  Black  Swan  (not 
reported),    in  1871,   where  injury    and 
death  had  been  caused  by  a  collision  at 
sea,  and  the  suit  had  been  entertained  by 
this  Conrt,  an  application  was  made  to 
the  Conrt  of  Queen's  Bench  for  a  prohi. 
tion,  which  was  granted — Smith  v.  Broum 
(3).    I  need  not  say  that  to  such  a  Court 
it  is  my  inclination,  as  well  as  my  duty, 
to  pay  the  highest  possible  respect ;  but 
the  unfortunate    conflict  between    the 
judgment  pronounced  when  the  prohibi- 
tion was  granted  and  the  judgment  of 
the    Judicial  Committee    of   the   Privy 
Council  in  the  case   of  The  Beta  (8), 
compels  me  to  consider  the  circumstances 
attending    the    proceedings    before  the 
learned  Judges  of  the  Court  of  Queen's 
Bench,  and  the  grounds  upon  which  their 
decision  was  founded.  The  case  was  heard 
before  Lord  Chief  Justice  Cockbum,  Mr. 
Vol.  46.— p.,  D.  &  A. 
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Justice  Hannen  and  Mr.  Justice  Black, 
bum.  The  latter  learned  Judge  said, 
''  I  have  entertained  doubts  in  this  case, 
not  altogether  removed,  but  which  are 
not  strong  enough  to  make  me  dissent 
from  this  judgment,  or  even  to  make  me 
require  further  time  for  consideration." 
The  Lord  Chief  Justice  and  Mr.  Justice 
Hannen  considered  the  question  **  one  of 
considerable  difficulty,"  but  decided  in 
favour  of  the  prohibition.  It  appears  to 
me  that  the  main  ground,  I  will  not  say 
the  ratio  decidendi  of  the  Lord  Chief  Jus- 
tice's judgment,  was  that  the  word  ''  da- 
mage "  was  used  as  applicable  to  mischief 
done  to  property,  and  not  to  injuries  done 
to  the  person ;  and  his  Lordship  said, 
''  and  that  this  distinction  is  not  a  matter 
of  mere  verbal  criticism,  but  is  of  a  sub- 
stantial character,  and  necessary  to  be 
attended  to,  is  apparent  from  the  fact  that 
the  Legislature  in  two  recent  Acts,  in  pari 
materia,  both  having  reference  to  the  lia- 
bility of  ship-owners  in  respect  of  injury 
or  damage,  namely,  the  Merchant  Ship- 
ping Act,  1854  (17  A  18  Vict.  c.  104. 
part  18),  and  the  Merchant  Shipping 
Act,  1862  (25  &  26  Vict.  c.  63.  s.  54), 
has,  in  a  series  of  sections,  carefully  ob- 
served this  distinctive  phraseology,  speak- 
ing in  distinct  terms,  in  the  same  section, 
of  loss  of  life  and  personal  injury  on  the 
one  hand,  and  loss  and  damage  done  to 
ships,  goods  or  other  property  on  the 
other.  In  those  Acts  the  term '  damage ' 
is  nowhere  used  as  applicable  to  injuries 
done  to  the  person ;  it  is  applied  only  to 
property  and  inanimate  things.  We  see 
no  reason  to  suppose  that  the  Legislature, 
in  using  the  term  in  the  enactment  we 
are  considering,  had  lost  sight  of  the  dis- 
tinction uniformly  observed  in  the  pre- 
ceding statutes."  Now  the  Merchant 
Shipping  Act  contains  no  less  than  548 
sections,  and  I  venture  to  think  that  a 
close  inspection  of  the  language  of  the 
various  clauses  will  shew  that  this  sharp 
distinction  between  damage  and  injury 
can  hardly  be  maintained,  but  that,  as 
was  admitted  by  the  counsel  for  the 
defendants,  damage  and  injury  are 
sometimes  interchangeably  used.  Cer- 
tainly in  the  527th  section,  injury  to 
property  is  spoken  of,  and  in  sections 
505    and     515      the    words    "loss    or 
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damage*'  must  apply  to  all  the  cases 
mentioned  in  nection  504,  among  which 
are  loss  of  life  and  personal  injury.  It 
is  also  to  he  ohserved  that  the  Gonrt  of 
Queen's  Bench  seem  to  distinguish  be- 
tween the  deference  dne  to  the  Judicial 
Committee  of  the  Privy  Council,  as  an 
appellate  tribunal,  and  that  due  to  it  on  a 

?[ue8tion    of    prohibition.     It   is   in  the 
brmer   character  that   I    have  to  con- 
sider it.     It  is  not   improper,  perhaps, 
to  remark  in  this  place  that  the  High 
Court  of  Admiralty  had  jurisdiction  in 
the  matter  of  a  personal  assault  committed 
on  the  hi^  seas  by  a  master  upon  a  pas- 
senger.   The  action  in  such  a  suit  was  al- 
ways described  as  in  a  cause  of  damage. 
The  decision  of  Lord  Stowell  on  this  snb- 
ject  will  be  fbnnd  in  the  case  of  The  Uiirlfi- 
ers  (11).     Lastly,   I  think  it  worthy  of 
consideration  that  the  7th  and  13th  sec- 
tions of  the  Admiralty  Court  Act,  1861, 
must  be  read  together,  and  then  the  result 
is,  that  the  High  Court  of  Admiralty  had 
jurisdiction  over  any  claim  for  damage 
done  by  any  ship,  and  that  whenever  any 
ship  or  the  proceeds  were  under  arrest  in 
that  Court,  it  had  the  same  jnnsdiotion 
that  the  Court  of  Chancery  had  by  that 
section  in  the  Merchant  Shipping  Act, 
1854,  to  which  I  have  already  adverted 
in  the  beginning  of  this  judgment 

Upon  toe  whole,  I  thmk  it  is  my  duty 
to  adhere  to  the  decision  of  the  Privy 
Connoil  in  the  case  of  The  Beta  (8),  and 
to  reject  the  motion. 


Solicitors — Oellatly,  Son  &  Warton,  for  plAintiiSi ; 
Stokes,  Saunders  &  Stokes,  under  prrjtest,  for 
defendants. 
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Jan 

Possession — Certificate  of  Registry — ^Dw- 
continuaiice  of  AetioH — Costs, 

The  plamtiffs  commenoed  <m  action  of 
possession  to  obtain  the  certificate  of  regiiftry 
of  a  ship.  Before  pleadings  were  fU-ed  the 
Oourtj  upon  motion^  ordered  the  certificate 


to  he  delivered  to  fhe  plainHffSy  whe  then 
discontinued  the  actum: — ^Held,  thai  Ihs 
plaintiffs  must  pay  the  costs. 

This  was  an  action  of  possession. 

The  plaintiffs,  as  a  majority  of  the 
owners  of  the  schooner  8t,  Olaf  claimed 
possession  of  her  and  of  the  certificate  of 
registry,  as  against  the  master,  who  was 
also  part  owner.  Possession  of  the  ship 
was  obtained  by  them  just  before  the  issue 
of  the  writ,  and  the  suit  was  continued 
only  to  obtain  the  certificate  of  registiy. 
Before  pleadings  were  filed,  an  applica- 
tion was  made  bv  motion  to  the  Court  to 
order  deliveiy  of  the  certificate  to  enable 
the  ship  to  sail,  and  after  argument,  the 
Court  made  the  order,  on  the  plaintifi&nn- 
-dertaking  to  be  answerable  for  any  da- 
mage occasioned  by  such  deliveiy.  The 
plaintiffs  then  having  succeeded  in  the 
object  of  the  suit  gave  the  defendants 
notice  to  discontinue  the  action. 

Webster^  for  the  defendants,  moved  the 
Court  to  condemn  the  plaintiifs  in  costs, 
under  Order  X  X 1 II.  of  the  Judicature 
Acts  (1). 

Phillimore,  contra^  contended  that  the 
words  of  the  Order  were  oontrolled  by 
Order  LV.  (2),  which  gave  the  Court  a 
discretion,  and  tJiat  in  this  case  the  discre- 
tion ought  to  be  exercised  in  favour  of 
the  plaintiffs. 

The  Court  was  of  opinion  that  the 
Order  (No.  XXilT.)  to  pay  the  costs 
upon  discontinuance  of  the  action  was 
not  affected  by  Order  LV.,  and  that, 
therefore,  the  plaintiffs  were  bound  to  pay 
the  costs  of  the  defendants. 

Order  accordingly. 


Solicitxmi — Harper,  Broad  &  Battcock,  tat  plain* 
tifib ;  Lowless  &  Co.  for  defendant. 


(1)  Order  XXIII.— "The  plaintiff  may  .  .  .  . 
bj  notioe  in  ivriting  wholly  disoonUnne  his  actkn 
....  and  thereupon  he  shall  pay  the  detedant'a 
costs  of  the  action." 

(2)  Order  LV.— "Subject  to  the  prorisionB  of 
this  Act,  the  costs  of  and  incident  to  all  proceed- 
ings in  the  High  Court  shall  he  in  the  diaeretion 
of  the  Court." 
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Inlerest  on  Salvage — Order  XLIL  rule 
14 — "  ExeeuUon  issued,** 

AMougk  exeeuiiou  has  fiot  issued,  in- 
ierett  upoti  a  salvage  aufard  is  recoverable 
from  the  daie  of  thejudgmeai^  and  interest 
o»  ihs  soUciior^s  tcuDed  hiU  of  costs  from 
ilie  date  of  ike  aUoeaiwr  of  the  taamg^ 
master. 

The  Court  has  no  fower  to  refuse  interest 
because  the  judgnks^  recovered  is  for  sal- 
vage. 

This  was  a  motioa  for  payment  of 
700{.  and  interest  at  four  percent,  from  the 
2nd  of  Jane,  1877,  the  date  of  a  judg- 
ment recovered  bjr  plainti&  in  a  salvaffe 
sttii^  a&d  for  the  payment  of  130L  10&  6d.^ 
the  plaintaff's  tioed  easts  and  isteresty. 
from  the  14th  ol  July,  1877,  the  date  of 
the  allocation  of  the  taadng-master. 

PhnUmore,  in  support  of  the  motion. — 
Under  Order  XLIl.  role  14  of  the  Rules 
of  the  SoxNreme  Coiurt,  the  writ  of 
ezeeuticA  snoold  be  indorsed  with,  a 
direction  to  the  sheriff  to-  levy  interest 
on  the  money  Bought  to  be  recovered  (1),. 
and  1  d^  2  Viet.  c.  110.  s.  17,  provides 
that  jadgment  debts  should  carrv  interest 
at  four  per  cent,  from  the  date  of  entering 
up  judgment  until  the  same  is  satisfied 
(2). 

(1)  •*  Every  imt  of  execution  for  the  recovery 
ofmoiMy  shall  be  indoxsedwith  a  direction  to  the 
therifl^  or  other  officer  or  person  to  whom  the 
writ  is  directed,  to  levy  the  money  really  due  and 
pyable  and  eooght  to  be  recorered  under  the 
judgment,  stating  the  amount,  and  rIso  to  levy 
inteveflt  thereon,  if  sought  to  be  recovered,  at  the 
nte  of  4/.  per  cent,  per  annum,  from  the  time 
when  judgment  was  entered  up.  Provided  that  in 
cues  where  there  is  an  agreement  between  the 
parties  that  more  than  4/.  per  cent,  interest 
shall  be  secured  by  the  judgment,  then  the  in- 
dorsement may  be  accordingly  to  levy  the  amount 
of  interest  so  a^^reed." — Order  XLII.  rule  14. 

(2)  **  Every  judgment  debt  ahall  cany  interest 
at  the  mte  of  4/.  per  cent,  per  annum  £rom  the  time 
of  enterijig  up  judgment,  and  from  the  time  of 
the  eraimencement  of  this  Act,  in  cases  of  judg- 
ments then  entered  up,  and  not  carrying  interest 
until  the  same  shall  be  satisfied;  and  such  in- 
tsnst  may  be  levied  under  a  writ  of  execution  on 
foch  juds^ent"— 1  &  2  Vict,  c  110.  s.  17. 


Priichardf  contra,  —  Interest  in  thib 
oase  wa&  not  '*  sought  to  be  recovered  " 
within  the  order  referred  to.  It  is  neoes*- 
sazy  that  judgment  should  have  been 
given  for  the  amount  and  interest  there- 
on. Here  the  claim  lor  interest  is  added 
subsequently.  Moreover,  in  this  case,, 
execution  mid  not  issued.  The  master 
has  refused  execution.  It  has  been  de- 
cided by  the  Court. in  numerous  cases 
that  the  Court  will  not  g^ve  interest  in 
cases  of  salvage. 

The  Court  held  that  the  plaintiffs 
were  entitled  to  a  monition  for  pay- 
ment of  the  sum  of  7001.  and  interest 
thereon  at  four  per  cent,  from  the  2nd  of 
Jane,  1877,  and  of  the  sum  of  1302. 
10s.  (jd.f  and  interest  thereon  from  the 
I4th  of  July,  1877,  but  that  noither 
party  was  entitled  to  the  costs  oi  this 
motion. 


Solicitors  —  Fielder  &  Sumner,  for  plaintiA ; 
Fritchard  &  Sons,  for  defendants. 


LBALTT.l 
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Salvage,  IHstribution  of — Jurisdiction  of 
County  Court — 17  ^  18  Vict,  c,  104.  section 
498 ;  31  ^  32  Vict.  c.  71.  section  3. 

The  Admiralty  jurisdiction  of  the  County 
Courts  esotends  to  the  distribution  of  salvage, 
although  there  has  been  no  original  claim 
in  the  County  Court  for  salvage. 

This  was  an  appeal  from  the  County 
Court  at  Durham  m  a  cause  of  distribu- 
tion of  salvage.  The  plaintiffs  were  the 
acting  master  and  a  pilot  on  board  the 
steam-tug  Scottish  Maid  when  salvage 
services  were  rendered  by  the  tug  to  i£e 
screw  steam-ship  Otarmibanta.  The 
owners  of  the  stc»m-ship  had  paid  250Z., 
for  the  salvage  of  which  the  plaintiffs 
had  each  received  71.  lOs.  The  suit  by 
the  plaintiffs  in  the  Couniy  Court  was 
to  obtain  a  further  sum  as  their  shares. 
The  appeal  was  in  the  form  of  an  order 
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obtained  ex  parte  upon  the  respoudonts 
to  shew  cause  why  the  judgment  should 
not  be  reversed. 

Bruce  shewed  cause. — The  Judpe  of 
the  Admiralty  Court  has  no  jurisdiction 
to  hear  an  appeal  of  this'  kind.  Distri- 
bution of  salvage  is  not  included  in  the 
terms  of  the  3rd  section  of  31  &  32  Vict. 
0.  71,  "  as  to  any  claim  for  salvage."  Sal- 
vage and  distribution  of  salvage  were 
distinct  before  the  Countv  Court  Acts, 
and  are  so  now  (Mercnant  Shipping 
Acts,  1854  and  1863).  Section  498  of  the 
Merchant  Shipping  Act  does  not  affect 
the  question.  If  such  jurisdiction  were 
allowed  in  the  case  of  a  large  salvage 
claim,  each  member  of  the  crew  mignt 
sue  for  a  sum  under  2007. ,  and  so  defeat 
the  law  and  cany  all  questions  into  the 
County  Court. 

Phillimore,  contra. 

Sir  Robert  Phillimore. — The  question 
before  the  Court  in  this  case  is,  hy  con- 
sent  of  counsel,  this  : — whether  a  County 
Court  having  Admiralty  jurisdiction  has 
that  jurisdiction  in  the  matter  of  a  distri- 
bation  of  salvage  where  there  has  been 
no  original  suit  for  salvage  ? 

I  am  of  opinion  that  it  has  jurisdiction. 
I  am  of  that  opinion,  first  of  all,  on  the 
plain  meaning,  as  it  appears  to  me,  of 
the  terms  used  in  the  31  &  32  Vict. 
c.  71.  section  3:  "Anv  County  Court 
having  Admiralty  jurisdiction  shall  have 
jurisdiction,  and  all  powers  and  authority 
relating  thereto,  to  try  and  determine, 
subject  and  according  to  the  provisions 
of  this  Act,  the  following  cases — as  to 
any  claim  for  salvage,  any  cause  in 
which  the  value  of  the  property  saved 
does  not  exceed  1,0002.,  or  in  which 
the  amount  claimed  does  not  exceed 
3007.*'  Now  as  to  any  claim  for  salvage, 
it  is  admitted  that  these  words  are  ex- 
tremely  broad,  and,  taken  in  their  com- 
mon signification,  would  include  suits 
for  distribution  of  salvage,  which  is  a 
kind  of  claim  for  salvage.  It  is  admitted 
also,  and  could  not  have  been  denied, 
that  the  County  Court  must  have  juris- 
diction in  a  case  of  distribution  of  salvage 
where  the  original  claim  has   been  for 


salvage,  and  the  subsequent  proceedings 
have  introduced  the  question  of  distribu- 
tion. Therefore  it  was  not  intended  by 
the  Leg^ature  to  exclude  suits  for  dis- 
tribution in  those  instances,  ^  nor  do  I 
consider  it  was  so  where  there  had  been 
no  previous  suit  for  salvage  services. 
That  appears  to  me  to  be  the  £Eur  con- 
struction of  the  words,  "  as  to  any  claim 
for  salvage ;"  and,  without  relying  upon 
it  as  necessary  for  the  support  of  my 
opinion,  I  also  think  the  498th  section  of 
the  Merchant  Shipping  Act,  1854,  con- 
firms my  judgment  in  this  matter.  That 
section  is,  "  Whenever  the  aggregate 
amount  of  salvage  payable  in  respect  of 
salvage  services  rendered  in  the  United 
Kingdom  has  been  finally  ascertained, 
and  exceeds  200^,  and  whenever  the 
aggregate  amount  of  salvage  payable  in 
respect  of  salvage  services  rendered  else- 
where has  been  finally  ascertained,  what- 
ever such  amount  may  be,  then,  if  any 
delay  or  dispute  arises  as  to  the  appor- 
tionment thereof,  any  Court  having  Ad- 
miralty jurisdiction  may  cause  the  same 
to  be  apportioned  amongst  the  persons 
entitled  thereto  in  such  manner  as  it 
thinks  just."  These  are  exactly  the 
words  used  by  the  Legislature  in  the 
subsequent  statute,  31  £  32  Vict.  c.  71. 
The  words  are,  "  any  Court  having  Ad- 
miralty jurisdiction."  I  am  therefore 
of  opinion  that  the  Court  has  jurisdiction 
in  an  original  suit  for  distribution  of  sal- 
vage. 

Upon  the  second  question,  it  being  ad- 
mitted that  the  value  of  the  property  ex- 
ceeds 1,000Z.,  but  that  the  claim  is  one 
for  2502.,  or  under  300^.,  I  am  of  opinion 
that  it  comes  within  the  category  men- 
tioned in  the  first  paragraph  of  the  3rd 
section.  I  read  those  in  the  alternative, 
either  when  the  property  saved  does 
not  exceed  1,000/.,  or  when  the  amount 
claimed  does  not  exceed  3001.  It  was 
fairly  admitted  that  there  was  some  cor- 
roboration of  that  opinion  in  the  language 
of  the  subsequent  Merchant  Shipping 
Act,  25  &  2G  Vict.  o.  63.  section  49, 
which  has  these  words,  "  Such  provision 
shall  extend  to  all  cases  in  which  the 
value  of  the  property  saved  does  not  ex- 
ceed 1,0002.,"  as  well  as  the  case  provided 


Vol.  46.] 

T%e  Gla$mibaiUaj  Adm> 

for  by  the  preTions  Act ;  but  independ- 
entlj  of  any  corroboration  it  may  receive 
from  the  section  of  the  Act  just  cited,  I 
am  of  opinion  that  the  word  "or"  most 
be  read  as  indicating  the  alternative,  and 
it  would  not  be  a  correct  interpretation  of 
ihe  statute  to  substitute  the  word  "and'* 
for  the  word  "  or  "  in  these  cases. 

Upon  both  grounds,  therefore,  I  am  of 
opinion  that  the  County  Court  has  juris- 
diction in  this  suit  for  distribution  of 
salvage,  and  I  must  pronounce  accord- 
ingly.  I  reverse  the  sentence  of  the 
Court  below,  and  make  no  order  as  to 
costs. 


SolkitoFB — ^T.  8.  SoQthgate,  for  appellants ;  G.  J. 
Brovnlow,  for  reopoiidento. 
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GoUision — Launch — Warning, 

The  "  Angeronaj*'  proceeding  down  river 
in  low  of  a  tug,  came  into  collision  with 
the  "  Andalunan^*^  which  was  being 
launched  from  defendants^  shipbuilding^ 
yard.  The  yard  had  not  been  in  use  for 
tome  time.  The  ^^Andahisian'*  was  prO' 
perly  decoraied^  but  gave  no  other  warning 
to  vessels  passing  faring  the  launch: — 
Held,  ^Ao^  the  **  Andalusian**  was  alone 
toblame. 

On  the  14th  of  July,  1877,  the 
Angerona^  a  full-rigged  ship  of  1,215 
tons  register,  bound  for  Melbourne, 
whilst  proceeding  down  the  Mersey  in 
tow  of  the  tug  Gladiator^  and  laden  with  a 
general  cargo,  manned  by  a  crew  of  twenty- 
eight  hands,  and  in  chajrge  of  a  licensed 
pilot,  came  into  collision  with  the  Anda" 
Ittfiofi,  which  was  being  launched  stem 
foremost  from  the  defendants'  shipbuild- 
ing yard.  Those  in  charge  of  the  Anda- 
lusioM,  it  was  alleged,  launched  her  im- 


properly, without  sufficient  anchors  and 
tackle,  and  gave  no  warning  of  the  launch 
and  had  no  look-out. 

The  defendants  alleged  that  before  and 
during  the  launch  of  the  Andalusian 
there  were  five  flags  flying  from  dif- 
ferent parts  of  her.  The  two  steam-tugs 
in  attendance  were  also  decorated,  proper 
warning  had  been  given,  and  the  usual 
tackle  and  anchor  were  provided.  Just 
after  the  daggers  had  been  knocked 
away  from  the  Andalusian^  and  when  it 
was  impossible  to  stop  her,  the  Angeronct, 
which  just  before  the  launch  was  ob- 
served to  be  stationaiy,  the  river  being 
left  clear,  was  seen  coming  ahead  at  a 
considerable  speed,  and  her  tug,  instead 
of  going  ahead,  was  improperly  stopped. 
That  the  collision  was  caused  by  the 
Angerona  not  keeping  a  good  look-out, 
neglecting  to  keep  on  the  Liverpool  side 
of  the  river,  improperly  going  ahead,  and 
then  improperly  stopping. 

In  reply,  the  plaintifis  alleged  th^kt  if 
and  so  far  as  the  collision  was  caused  by 
the  negligence  or  &ult  of  the  Angerona^ 
it  was  solely  ocibasioned  by  some  fault  of 
the  pilot,  who  was  compulsorily  em- 
ployed. 

Benjamn^  Myburgh  and  FhtUimore,  for 
the  plaintiffs. — The  tugs  were  not  pro- 
perly decorated,  nor  was  any  warning  by 
hailing  given  by  the  defendants.  The 
yard  was  a  disused  yard,  and  the  plain- 
tiffs could  not  be  bound  to  be  on  the 
look-out  for  a  launch  therefrom.  The 
plainti£&  were  not  bound  to  keep  a  look- 
out to  landward,  nor  had  the  defendants 
any  right  to  expect  warning  of  the 
Angerona^s  approach.  The  defendants 
were  doing  that  which  was  not  an  every- 
day thing,  and  the  onus  of  taking  all  due 
precautions  lay  on  them — The  Oletigarry, 
The  Angerona  (1). 

Butt  and  Olarkson^  contra. — The  Anda- 
lusian was  properly  decorated;  there 
were  danger  flags  flying  on  the  quay. 
Those  on  board  the  Angerona  say  they 
never  saw  the  launch  till  within  100  to 
150  yards,  which  shews  there  was  no 
efficient  look-out.     Did  those  on    board 

(1)  1  Bodflon,  882. 
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the  Angerana  not  aee  the  lanoch  soon 
enough  because  they  kept  no  efficient 
look-oat  ?  If  so,  were  they  bound  to  keep 
a  ]ook-out?  The  defendants  contend 
they  were. 

Benjamin,  in  reply,  cited  The  Bleri' 
heim  (2),  The  Vianna  (3).  We  were 
not  bound  to  keep  a  look-out  on  the  land. 

~  Sib  B.  Phillimore. — This  is  a  case  of 
collision  in  the  river  Mersey,  about  five 
o'clock  p.m.  on  the  14th  of  July  of  t^is 
year.  The  collision  took  place  through  a 
vessel  called  the  ATidaXudanhemg  launched 
from  the  slip  of  the  building-yard  stem 
foremost  into  the  river,  and  striking  on 
the  port  side  with  the  stem  a  vessel 
called  the  Angerona.  The  Angeronti^  at 
the  time,  was  in  tow  of  a  tug,  on  her  way 
to  sea.  The  question  the  Court  has  had  to 
consider  with  the  Elder  Brethren,  and^ 
taking  advantage  of  their  advice  and 
assistance,  has  been  whether,  according 
to  the  law,  the  Angwtma  was  to  blame 
for  the  collision.  There  is  a  counter- 
claim, which  raises  the  question  whether 
the  Andaihuian  was  to  blaine. 

The  duty  of  those  who  are  launching  a 
vessel  in  a  river  like  the  Mersey  has 
been  on  a  former  occasion  laid  down 
fully  in  the  case  of  !P^  (?te»^flrrry(l).  I 
may  state  briefly  that,  in  my  opinion,  the 
law  throws  on  those  who  launch  a  vessel 
the  obligation  of  doing  so  with  all  neces- 
sary precaution,  and  giving  such  notice 
as  is  reasonable  and  sufficient  to  prevent 
any  danger  to  vessels  in  the  river ;  and, 
moreover,  that  the  burthen  of  shewing 
that  she  has  taken  eveiy  reasonable  pre* 
caution,  and  given  every  reasonable  notice, 
lies  on  her,  and  she  has  to  satisfy  the 
Conrt  that  she  has  taken  these  precau- 
tions and  has  given  those  notices. 

The  case  on  the  part  of  the  Angerona 
is  briefly  this: — She  came  out  of  the 
Canning  Dock,  and  was  going  across  the 
river  in  tow  of  a  tug  called  the  Oladiator, 
The  facts  which  I  am  about  to  state 
are  not  controverted.  On  her  way  she 
passed  some  flats  very  close — indeed,  so 
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dose,  that,  to  avoid  a  collision,  and  in 
order  to  pass  with  safety,  she  ported  her 
helm  for  the  Andrew  Lovetij  which  was 
going  to  sea  in  charge  of  a  tog,  but  at  a 
much  greater  speed.  I  think  there  is  no 
doubt  of  this — that  the  fiusts  proved  that 
there  was  a  proper  look-out  on  board  the 
Angerona^  and  that  she  was  properly 
navigated.  It  is  also  a  &ct^  and  one  ai 
some  importance  in  this  case,  and  is  not 
denied,  that  the  Angerona  left  the  Canning 
Dock  at  ten  minutes  past  one  o'clock,  and 
that  the  collision  took  place  at  thirty-siz 
minutes  past  two  o'dock,  not  fiur  from  the 
mid-channel ;  so  that  there  were  twenty- 
six  minutes  to  be  aoooonted  for.  Accord- 
ing to  the  evidence^  it  appears  to  me  and 
to  the  Elder  Brethren  of  the  Trinity 
House  that  the  tog  of  the  Angerona  may 
have  taken  about  ten  minutes  in  easing 
her  engines  in  order  to  facilitate  ihe 
operation  of  discharging  the  riggers  who 
were  on  board,  and  that  would  leave 
sixteen  minutes  to  be  aooonnted  for.  It 
appears  to  us  that  that  is  not  an  unim- 
portant &ct.  The  Angerona  says  tint 
when  in  this  position,  and  whilst  moving 
slowly  down  the  river,  she  was  run  into 
by  the  stem  of  the  Andahman^  and  re- 
ceived very  serious  damage. 

The  case  on  behalf  of  the  Andahman^ 
briefly  stated,  is  this : — ^that  she  was  to 
oome  ofE  the  slip  on  Satoxday,  the  14th 
of  July,  and  that  it  was  well  known — ^as, 
no  doubt,  the  fsct  is — that  she  was  to 
come  out  a  little  before  two  o*dock,  or 
about  that  time.  First  of  all,  she  says, "  I 
discharge  the  obligation  the  law  cast 
upon  me  by  giving  a  proper  notice  and 
taking  due  precautions."  She  says  she 
caused  to  be  put  up  in  the  pilot-house  at 
Liverpool  the  following  notice :—  "  Launch 
at  Seacombe. — Pilots  are  hereby  directed 
to  comply,  as  far  as  possible,  with  the  re- 
quest of  Messrs.  Leyland  &  Co.,  that  no 
vessel  may  be  anchored  in  such  a  position 
as  would  interfere  with  the  launching  of 
a  steamer  from  their  bnilding-yard  at 
Seaoombe  (late  Bowdler,  Chafler  &  Co.), 
on  Saturday  rrext,  14th  iust. — Robert 
J.  J.  Simpson,  Superintendent  of  Pilot- 
age.— July  9,  1877."  In  the  first  place, 
this  notice  appears  to  me  to  refer  princi- 
pally to  vessels  anchoring  in  the  neigh- 
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boofliood  where  a  launch  was  ooming  off; 
and  ibere  is  no  doubt  that  it  also  stated 
that  a  launch  was  about  to  take  place. 
The  pilot  of  the  Angerona  states  posi- 
tively that  he  never  saw  this  notice.  I 
am  clearly  of  opinion  that  that  can  have 
very  little  weight  in  swaying  the  opinion 
of  the  Court  upon  the  evidence  before  it. 
In  the  first  place,  it  appears  that  some 
owners  of  ship-yards  do  put  up  this 
notice,  and  some  do  not ;  some  pilots  see 
the  notices,  and  some  do  not.  There  is 
DO  legislative  obligation,  that  I  am  aware 
of,  that  the  pilots  should  go  into  the 
pilot-house  and  read  the  notices,  though 
it  would  be  very  desirable  that  it  should 
be  so.  I  am  clearly  of  opinion  that  that 
was  not  a  precaution  that  could  avail  in 
any  degree  as  a  substitute  for  other  pre- 
cautions which  it  was  necessary  for  this 
vessel  to  take.  Then  she  says  that  the 
other  preoautions  she  took  were  these : — 
that  she  had  five  flags  upon  the  ship 
about  to  be  launched,  and  she  had  two 
tngs^  and  those  had  two  boats,  one  ahead 
of  the  launch;  and  it  is  proved  that, 
though  ahead  of  her,  this  one  was  not  de- 
corated in  the  usual  way  to  give  indication 
that  a  launch  was  about  to  take  place.  It 
is  also  proved,  by  the  evidence  of  many 
respectable  shipowners  who  have  given 
evidence  in  this  case,  that  their  usual 
hahit  is  to  employ  one  of  these  tues,  not 
only  to  see  that  the  way  is  clear,  but  to 
gpve  notice  to  any  vessel  that  is  passing 
that  a  launch  is  about  to  take  place.  It 
would  seem,  according  to  common  sense, 
that  that  must  be  the  principal  object. 
There  ia  evidence  in  this  case  that  both 
the  tug  and  the  gig  were  aware  of  the 
viciniiy  of  this  ship — ^the  Angerona — and 
that  they  took  it  for  g^nted  that  she  was 
aware  that  there  was  a  launch,  and,  there- 
fore, no  notice  was  given  by  them  that  it 
was  about  to  take  place.  There  is  evi- 
dence also  to  the  e£&ct  that  the  pilot  on 
board  the  Andahtsian  saw  the  Angerona, 
and  supposed  she  was  stationary.  He 
saw  her  for  a  short  time,  and  then  ceased 
to  watch  her;  and  on  being  asked,  in 
cross-examination,  whether,  if  he  had 
known  the  fact  to  be  that  the  Angerona 
had  ported  and  starboarded,  and  then 
ported,  and  was  going  slowly  down  the 
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river,  he  would  have  given  the  order  to 
let  the  launch  go,  he,  after  much  hesitation, 
expressed  a  positive  opinion  that  if  he 
had  known  the  state  of  things,  he  would 
not  have  ordered  the  launch.  But  there 
is  evidence  in  this  case  which,  in  all  our 
opinions,  entirely  disposes  of  the  question 
as  to  which  vessel  is  to  blame,  and  that  is 
the  evidence  of  Mr.  Bowdler.  He  was 
the  builder  of  the  ship,  the  owner  of  the 
jsrd,  and  the  principal  person  in  the 
whole  of  this  transaction,  and  he  was 
placed  in  a  position  where  he  would  have 
a  scanty  view,  and  was,  therefore,  de- 
pendant upon  the  pilot,  who  was  to  in- 
form him  when  the  coast  was  clear  and 
the  vessel  might  safely  be  launched.  The 
pilot  told  him  that  the  vessel  might 
safely  be  launched ;  twice  the  question 
was  put,  and  it  was  twice  answered  that 
all  was  clear.  Mr.  Bowdler  said,  with 
great  candour,  in  answer  to  a  question 
put  to  him  by  the  Oourt,  that  if  he  had 
known  of  the  state  of  things  relating  to 
the  Angerona,  and  if  the  pilot  had  in- 
formed him  that  she  was  off  the  entrance 
of  his  yard,  he  would  on  no  account  have 
let  the  vessel  go  ;  that  if  he  had  seen  her 
in  the  position  in  which  she  was,  he 
certainly  should  not  have  ordered  the 
launch.  In  other  words,  the  pilot  had  a 
bad  look-out,  and  made  a  bad  report. 

It  appears  to  me  that,  if  the  law  be  in 
any  degree  correct,  it  is  the  duty  of  those 
launchmg  a  vessel  to  give  notice  to  vessels 
navigating  the  river,  by  every  proper 
precaution,  that  a  launch  is  about  to  take 
place;  and  that  the  evidence  of  Mr. 
Bowdler  is  that  that  obligation  has  not 
been  discharged  in  this  instance  by  the 
vessel  that  was  about  to  be  launched. 

Under  these  circamstances,  I  have 
come  to  the  conclusion  that  the  Anda- 
Uuia/n  was  alone  to  blame  for  the  colli- 
sion. 


Solicitors — ^Duncan,  Hill  &  Dickinson,  LiTerpool, 
for  pUuntiffs ;  Simpson  &  North.  Liverpool,  for 
defendants. 
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JEFFEBS  V,  JBFFERS. 


MATRnCOlfUL. 

1877. 
April 

Dissolution  of  Marriage — HushancTs  Suit 
— Applicatuyn  to  disperuie  vrith  Oo-respond- 
ervt — Practice — Rules  4,  5,  6,  1866. 

The  wife  appeared  and  answered  in  the 
suit,  and  an  application  was  then  made  to  the 
Oourty  on  hehcdfofthe  petitioner,  to  dispense 
with  a  co-respondent.  The  respondent  opposed 
the  application  as  too  late.  The  Court  al- 
lowed the  application,  no  special  ground  of 
objection  being  alleged  a^gainst  U,  but  inti- 
mated thai  snch  applications  should  be 
made  to  the  Court  at  an  early  siage^  and 
as  speedily  as  possible. 

The  petition  in  this  suit,  in  which 
Richard  Jeffers  prayed  for  a  dissolution 
of  marria^  with  his  wife,  Elizabeth 
Ellison  Jeffers,  by  reason  of  her  adultery, 
was  dated  the  lOth  of  March,  1877,  and, 
together  with  the  citation,  was  served 
personally  on  the  respondent  on  the  12th 
of  March,  1877.  On  the  20th  of  March 
the  respondent  entered  an  appearance  to 
the  citation,  and  on  the  4th  of  April  she 
filed,  an  answer,  denying  the  charges  of 
adultery  contained  in  the  petition.  The 
petition  alleged  that  the  respondent  was 
leading  the  life  of  a  prostitate,  and  had 
committed  adultery  on  the  20th  of  Jan- 
uary, 1877,  and  on  the  19th  of  February, 
1877,  at  places  mentioned  in  the  peti- 
tion, with  men  whose  names  were  un- 
known  to  the  petitioner. 

Searle  moved  the  Court  to  allow  the 
petitioner  to  proceed  without  making  a 
co-respondent.  The  motion  was  sup- 
ported  by  the  usual  affidavits  that  the 
petitioner  and  his  solicitor  were  unable 
to  obtain  the  names  of  the  men  who  were 
in  company  with  the  respondent  at  the 
times  mentioned  in  the  petition. 

Tarring,  for  the  respondent,  opposed 
the  motion  as  too  late,  the  respondent 
having  answered  the  petition.  He  re- 
ferred to  Tollemache  v.  Tollemache  (1), 
Carryer  v.  Carryer  (2),  and  Pitt  v.  Pitt  (3). 

(1)  28  Law  J.  Rep.  P.  &  M.  2. 

(2)  4  Sw.  &  Tr.  94  ;  8.  c.  34  Law  J.  Rep.  P.  & 

M.  47. 

(3)  37  Law  J.  Rep.  P.  &  M.  24  ;  s.  c.  Law  R©p. 
1  P.  &  M.  464. 


The  Pbbsident  (Sib  James  Haniten).— 
I  am  of  opinion  that  the  rules  referred 
to  (Rules  and  Regulations,  1866,  pam- 
graphs  4,  5,  6),  which  regulate  this  mat- 
ter, do  not  require  that  the  application 
should  be  made  at  any  particular  period 
of  the  suit ;  but,  no  doubt,  it  is  right  that 
it  should  be  made  at  an  early  stage,  and 
as  speedily  as  possible.  Under  certain 
circumstances  I  might  refuse  to  dispense 
with  a  co-respondent,  if  the  application 
were  made  late  in  the  cause ;  if,  for  in- 
stance,  it  could  be  shewn  that  at  an  ear- 
lier period  the  name  of  the  co-respond- 
ent might  have  been  got  at,  and  that  it 
is  only  by  reason  of  a  change  of  circum- 
stances that  it  cannot  afterwards  be  found 
out.  In  this  case  there  is  no  reason 
why  I  should  not  dispense  with  making 
a  co-respondent.  No  special  grounds 
are  alleged  by  the  respondent  ^rhv  I 
should  refuse  the  application,  and  I  shall 
therefore  grant  it. 


Solicitors— J.  B.  Ottley,  for  petitioner;  J.  Frank- 
land,  for  respondent. 
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the  goods  of  s.  p.  jokes. 


Prorate. 

1877 
Jan 

Will — Imperfect  Attestation  Clause — 
Signature'  of  Testator  beneath  Signatures  of 
Witnesses — Defective  Memory  of  Witnesses 
as  to  Order  of  Signing — Probate, 

The  wiU  contained  as  an  aUestoHon  clause 
the  words,  "  signed  in  the  presence  of  ««." 
Then  followed  the  signaiwes  of  the  attest- 
ing witnesses,  and  beneath  their  sig^vaiures 
that  of  the  testator.  The  witnesses  deposed 
that  all  three  were  presefU  when  they  signed 
tite  instrument,  but  they  could  not  say  in 
what  order  they  signed.  The  Court  field 
that  the  drcuvistatices  warranted  it  in 
canting  to  the  conclusion  thai  the  wiU  had 
been  duly  executed  and  decreed  probate 
of  it. 

Samuel  Pillman  Jones,  late  of  South- 
ampton, in  the  county  of  Hante,  engi- 
neer,   deceased,    died    on   the    19tb    of 
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h  tJke  good*  of  S,  P.  Jones. 

March,  1876,  leaving  a  will,  dated  tHe 
2nd  of  Febmarj,  1876,  whereof  he 
appointed  his  brother,  Francis  Pillman 
JoDes,  and  his  sister-in-law,  Anne  Jones, 
executors.  At  the  foot  of  the  will  there 
were  the  words  "  signed  in  the  presence 
of  ns,"  then  followed  the  signatures  of 
the  attesting  witnesses — ^Herbert  Ship- 
man,  John  Player,  and  beneath  their 
fflgnatnres  that  of  the  testator.  Shipman 
and  Player  deposed  that  all  three  were 
present  when  tney  pnt  their  signatures  to 
the  instrument,  but  they  oonld  not  re- 
member in  what  order  they  signed  it. 

F,  H.  Lewis  moved  the  Court  to  decree 
probate  of  the  will,  and  submitted  that 

all  the  circumstances  warranted  the  in-  

ference  of  its  due  execution. 

The  President  (Sib  James  Hakkbn). —        (i)  39  Law  J.  Rep.  P.  &  M.  84;  s.  c.  Law 
I  am  satisfied.    If  the  witnesses  had  been     ^P-  2  P.  &  D.  97. 


dead,  then  there  is  authority  for  saying 
that  this  would  be  a  good  attestation — 
In  the  goods  of  Pudd^hai  (1).  In  this 
case  the  difference  is  that  the  witnesses 
say  they  cannot  remember  anything  about 
it.  They  did  simply  what  they  were 
asked,  and  being  inexperienced  persons, 
and  not  having  their  attention  sufficiently 
directed  to  the  will,  they  don't  know 
anything  more  than  that  they  saw  a  sig- 
nature made.  I  therefore  grant  probate 
of  the  will. 


Solicitors — ^Emanuel  and  Ronnd. 
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ADirnnsnuTXON— mtn^  to  party  entitled  in  dis- 
tribution]— A.  cued  a  spinster  and  intestate, 
leaving  B.,  her  mother  and  next-of-kin,  and  C., 
her  sister,  together  the  only  persons  entitled  in 
distribution  to  her  personal  estate  and  effects. 
B.,  the  mother,  being  aged  and  infirm,  and 
presumably  incapable  of  administering  the 
estate,  the  Court  made  the  grant  to  C.  under 
the  73rd  section.    In  the  goods  of  Clarke^  16 

to  a  creditor:  bond  to  pay  dehte  rateably] — 

A  creditor's  administration  was  granted  to  A., 
who  did  not  enter  into  a  bond  to  pay  pro 
rata  the  debts  of  the  deceased.  The  estate 
was  insolvent,  and  A.  claimed  to  retain  his 
own  debt  out  of  the  assets.  The  grant  having 
been  properly  obtained,  the  Court  reftised  to 
revoke  it,  in  order  to  impose  upon  the  ad- 
ministrator the  condition  of  distributing  the 
assets  rateably  among  all  the  creditors  of  the 
deceased,  but  intimated  that  for  the  future, 
and  whether  the  other  creditors  appeared  or 
not,  the  person  taking  the  grant  should  enter  into 
a  bond  to  pay  the  debts  pro  rata.  In  the  goods 
of  Bracketumry,  42 

'-'^-hond:  additional  duty  pay  (Me:  administrator 
abroad:  bond  executed  by  another  person']— The 
personal  estate  of  the  deceased  proved  to  bo  of 
greater  value  than  that  under  which  it  was 
sworn  when  the  grant  was  made  to  the  admi- 
nistrator. The  administrator  being  abroad,  the 
Court  allowed  the  bond  rendered  necessary  by 
the  accretion  in  value  of  the  estate  to  be  given 
by  another  person,  but  required  that  the  usual 
bond  should  also  be  given  by  the  administrator 
on  his  return  to  this  country.  In  the  goods  of 
Ross,  67 

Admiralty  Bmsioix— jurisdiction :  death  caused 
by  collision  at  sea :  action  under  Lord  Campbells 
Act! — A  cause  of  damage  having  been  instituted 
in  the  Admiralty  Division  against  a  ship  by  the 
widow  of  a  person  whose  death  was  caused  by  a 
collision  at  sea,  to  recover  damages  under  Lord 
Campbell's  Act  (9  &  10  Vict  c.  9S),—Hdd,  by 


Jahbb,  L.J.,  and  Baooallat,  L.J.,  that  the  Ad- 
miralty Division  had  jurisdiction  to  try  eactk  a 
cause  under  24  Vict.  c.  10.  s.  7.  By  B&amwbu., 
L.J.,  and  Bbrit,  L.J.,  that  the  Court  had  no 
such  jurisdiction.  Jeffrey  v.  Owners  of  the 
Franoonia  (App.),  83 

See  Jurisdiction.    Necessaries. 

Afpbal— /rom  judge  of  Probate  Division]— An 
appeal  from  the  decision  of  a  Judge  of  the 
IVobate  Division,  if  not  made  to  the  House  of 
Lords,  can  only  be' heard  by  the  fall  Court, 
whose  decision  is  final.  The  Court  of  App^^al 
has  no  jurisdiction  to  entertain  the  appeal. 
Westhead  v.  Westhead  (App.),  32 

CoLUSioir — Fiers  and  Harbours  Clauses  Consolida- 
tion Act,  1847i  10  #  11  Vict,  e.  27.  s,  52 :  skip- 
master  liableas  contributor  for  negligence  m  carry- 
ing outdock  master's  orders] — ^The  steamship  C. 
under  the  directions  of  the  dock  master,  and 
within  the  limits  of  his  jurisdiction,  when  en- 
tering the  St.  Katherine  Docks,  came  into  col- 
lision with  two  barges,  and  drove  them  against 
a  steamship  lying  alongside  the  wharf,  which 
steamship  crossed  the  plaintiff's  skiff  and  sank 
it.    In  the  City  of  London  Court,  where  a  cause 
of  damage  was  instituted,  it  was  found  by  the 
learned  Judge  as  a  fact  that  the  C.  was  not 
liable  for  the  damage  to  plaintiff's  skiff,  because 
she  was  bound  by  statute  to  obey  the  dock  master, 
and  could  not  do  anything  but  under  his  orders. 
The  plaintiffs  appealed,  and  the  Court  held  that 
the  master  contnbuted  to  the  damage  by  negli- 
gence in  carrjring  out  the  orders  of  the  dock 
master,  and  therefore  that  C.  was  liable  for  the 
damages  proceeded  for.     7^  Cynthia,  58 

—  inevitable  accident]  —An  inevitable  accident 
is  such  as  could  not  have  been  prevented  by 
the  exercise  of  ordinary  care,  caution  and  mari- 
time skill.  A  brig  drifting  down  came  into  col- 
lision with  the  P.  whilst  waiting  to  be  removed 
from  her  moorings.    The  P.  broke  her  moorings 
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and  eame  into  coUiBion  with  the  0.  In  an  action 
hj  the  0.  against  the  P., — Held,  that  the  P.  was 
to  blame,  because  her  cables  should  have  been 
re>bent,  the  mate  should  have  reported  the 
Yeathcr,  and  caused  a  better  look-out  to  be 
kept,  and  if  the  anchor  had  been  let  go  the  col- 
linon  would  probably  have  been  averted.  The 
Pkdda,  61 

launch  without   vaminff] — The  An^erana, 

proceeding  down  river  in  tow  of  a  tug,  came 
into  collision  with  the  Andalusian,  which  was 
being  launched  from  defendants*  shipbuilding- 
jazd.  The  yard  had  not  been  in  use  for  some 
time.  The  Andalutian  was  properly  deco- 
rated, but  gave  no  other  warning  to  vessels 
passing  during  the  launch : — Held,  thtf  Anda- 
lusian  was  alone  to  blame.  The  Andaltteian, 
77 

-^  See  Damage. 

CoxFUCT  OF  Laws — negligence:  master  and  ser- 
vant: damage  to  a  pier  abroad:  British  ship: 
lex  loci :  lex  fori] — A  British  ship  damaged  a 
pier  affixed  to  the  soil  of  Spain,  and  was  ar- 
rested in  that  country.  She  was  released  on 
condition  that  the  questions  of  negligence  and 
damages  should  be  tried  in  England,  the  ques- 
tion of  liability  to  be  determined  on  the  same 
footing  as  if  Uie  case  had  been  tried  in  Spam. 
A  suit  having  been  instituted  against  the  ship 
in  the  Court  of  Admiralty,  the  answer  alleged, 
inter  alia,  that  the  pier  was  part  of  the  land 
of  Spain,  and  that  by  the  law  of  Spain  in  force 
at  the  time  and  place  of  the  collision,  the 
master  and  mariners,  and  not  the  ship  or  her 
owners,  was  or  were  liable  in  damages : — Held 
(reversing  the  decision  of  the  Court  below),  that 
so  much  of  the  answer  as  alleged  non-liability  by 
the  law  of  Spain  was  material,  and  ought  not 
to  be  struck  out ;  since  the  law  of  Spain  was  the 
law  by  which  the  liability  of  the  ship  and  of 
her  owners  musi  be  determined.  The  M, 
Moxham  (App.),  17 

Oi-BBSFOKDBMT.    See  Practice. 

Cons.    See  Possession. 

CoxncTT  Court.    See  Salvage. 

DixAQi-^rdm  of  proofy-Th^  S.  and  J.  D. 
came  into  collision.  On  behalf  of  the  S.  it  was 
alleged  that  the  red  and  white  lights  of  the 
J.  D.  were  seen  on  the  port-bow,  and  that  the 
S.  was  ported,  but  that  the  J.  D.  was  star- 
boarded : — Held,  that  the  story  on  behalf  of  the 
S.  vas  inconsistent,  that  the  evidence  shewed 
there  was  not  a  good  look-out  on  board  the  S., 
and  that  therefore  the  S.  was  alone  to  blame. 
The  Mia  David,  54 

—  See  Collision.    Conflict  of  Laws. 


Daicagbs — Apportionment  of.    See  Dissolution  of 
Marriage. 

DissoLirnoN  of  Marriaob — apportionment  of 
damages :  children  of  full  age :  provision  for  re- 
spondent dum  casta] — The  husband  obtained  a 
decree  nisi,  afterwards  made  absolute,  for  dis- 
solution of  marriage  by  reason  of  the  wife's 
adultery  with  the  co-respondent,  against  whom 
damages  to  the  amount  of  6,000^.  were  as- 
sessed. There  were  four  children,  of  whom  one 
was  still  a  minor,  issue  of  the  marriage.  In 
apportioning  the  damages,  the  Court  directed 
that  in  the  Srst  instance  1,500^  should  be  settled 
on  the  youngest  child  of  the  marriage,  a  minor, 
who  was  in  the  custody  of  the  petitioner,  the 
money  to  go  to  the  petitioner  in  the  event  of 
the  child's  death,  before  attaining  its  m^'ority ; 
that  the  petitioner's  extra  costs  be  paid  out  of 
the  damages,  in  addition  to  a  further  sum  of 
1,500/. ;  and  that  the  balance  of  the  damages 
be  applied  in  the  purchase  of  an  annuity  for 
the  life  of  the  respondent,  to  be  paid  to  her  so 
long  as  she  lived  chastely,  and  that  in  the 
event  of  her  not  living  chastely,  or  of  her  be- 
coming the  wife  of  Uie  co-respondent,  it  be 
Slid  to  the  petitioner  for  his  life.  Meyem  v. 
eyem,  5 

—  suU  by  wife :  countercharges  by  respondent : 
res  judicata] — To  the  wife's  petition  for  disso- 
lution of  marriage,  the  respondent  answered, 
denying  the  charges  alleged  against  him,  and 
making  counter- charges  of  adultery  against 
the  petitioner.  It  was  alleged  by  the  peti- 
tioner that  the  counter  charges  were  substan- 
tially the  same  as  those  which  were  made 
against  her  in  a  previous  suit  in  which  her 
husband  was  the  petitioner,  and  which  were 
negatived  by  the  verdict  of  the  jury,  and  in 
these  circumstances  the  Court  was  moved  on 
her  behalf  to  order  that  the  countercharges  be 
struck  out  of  the  respondent's  answer.  The 
Court  refused  to  make  the  order,  holding  that 
the  proper  mode  of  raising  the  question  of  the 
alleged  estoppel  was  by  replication.  Eohinson 
V.  Robinson,  47 

EviDENCi.    See  Will. 

FoRFBrniRB — date  of  forfeiture] — ^The  forfeiture 
incurred  under  section  103  of  the  Merchant 
Shipping  Act^  1854,  accrues  at  the  time  of  the 
illegal  and  fraudulent  act,  and  a  subsequent 
seizure  relates  back  to  the  date  of  the  act 
constituting  the  cause  of  forfeiture;  even  as 
against  a  bona  fide  purchaser  without  notice 
of  such  act.     The  Annandale,  68 

The  A.,  with  the  consent  of  the  British  owners, 
sailed  under  the  Belgian  flag  in  1874.  In  1876 
the  defendant  bought  her  bona  fide,  and  for 
valuable  consideration.  The  ship  was  claimed 
as  forfeited  to  the  Crown  under  section  103  of 
the  Merchant  Shipping  Act,  1854.  The  defen- 
dant pleaded  his  bona  fide  purchase  for  valuable 
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consideration.  Plaintiff  demnrred : — Bddt  that 
such  sale  was  of  no  effect  as  against  the  prior 
forfeiture,  which  aocmed  at  the  time  of  the  act 
of  sailing  under  foreign  colours.    Ibid. 

iKTBBBflT— oi»  salvage:  Order  XLIL  rule  14: 
"execution  issued^] — Although  execution  has 
not  issued,  interest  unon  a  salyage  reward  is 
recoverable  from  the  date  of  a  judgment,  and 
interest  on  the  solicitor's  taxed  bill  of  costs 
from  the  date  of  the  allocation  of  the  taxing- 
master.     The  Jones  Brothers,  76 

The  Court  has  no  power  to  refuse  interest  because 
the  judgment  recovered  is  for  salvage.    Ibid. 

JvutsDicnov^-^ssesskm  of  ship  by  foreigners : 
6atr|— Greek  suljects,  P.  &  P.,  in  possession  of 
a  Greek  sihip,  under  a  judgment  of  a  Greek 
Court  brought  the  ship  to  this  country,  where 
they  were  forcibly  dispossessed  by  E.,  another 
Qreek  subject.  In  a  cause  of  possession  by 
P.  Sc  P.  the  Consul- General  of  Greece  requested 
the  English  Admiralty  Court  to  entertain  the 
suit, — HM,  that  the  Court  had  jurisdiction. 
The  EvangeUstria — Empirikos  v.  Pian^os,  1 

In  suits  for  possession  the  Court  of  Admiralty  can 
take  bail.    Ibid. 

damages  for  loss  of  life] — The  Admiralty 

Court  has  jurisdiction  in  rem  against  a  foreign 
ship  in  respect  of  a  claim  for  damages  for  loss 
of  life  caused  by  collision  with  a  British  ship. 
The  Franconia,  71 

in  action  for  damages  under  Lord  Campbell's 

Act.  See  Admiralty  Division.  And  see  Appeal. 
Necessaries.    Salvage. 

Lbqitimact  Dbclabation  Act— irrelevant  flead- 
ing] — In  a  petition  filed  under  the  Legitimacy 
Declaration  Act  it  was  set  out,  in  addition  to  the 
usual  allegations,  that  the  petitioner  s  father  and 
mother  were  lawfully  married  at  a  certain  time 
and  places  and  that  he  was  their  lawful  son,  that 
the  petitioner  was  heir-at-law  of  his  father,  and 
that  A.  B.,  his  brother,  claiming  to  be  the  heir- 
at-law,  was  illegitimate,  and  the  petition  con- 
tained a  prayer  that  the  petitioner  might  be 
declared  we  lawful  heir  of  his  father: — The 
Court  directed  the  allegations  as  to  the  peti- 
tioner being  the  heir-at-law  of  his  father  and 
the  prayer  founded  thereon,  and  also  the  alle- 
gation as  to  the  illegitimacy  of  A.  B.,  to  be 
struck  out  of  the  petition  as  irrelevant.  Mansel 
V.  The  Aitomey'QenierQjl,  64 

Necbssabibs— /or^^  ship  in  colonial  port :  juris- 
diction of  Admiralty  Bimsum] — The  Court  has 
jurisdiction  to  entertain  a  claim  against  a  foreign 
ship  to  recover  payments  made  to  enable  the 
master  of  the  ship  to  supply  her  with  necessaries 
while  lying  in  a  British  colonial  port.  The 
Anna  (App.)>  16 

NuLLFTT  OP  ^kttuuQi^— foreigners :  lex  loci  con- 
tractus]-^A  marriage  in  England  between  two 


Portuguese  subjects  domiciled  in  Portugal  held 
valid,  thouffh  by  the  law  of  Portugal  the  mar- 
riage would  have  been  invalid  by  reason  of  ooo- 
sangninity.  Sotiojnayor  v.  Ds  Barros,  43 
With  but  feir  exceptions  the  Court  of  the  lex 
loci  contractus  is  not  bound  to  recognise  inca- 
pacity attaching  to  the  parties  by  the  law  of 
their  domicile.    Ibid. 

marriage  before  regisirao' :  due  notice :  un- 
true statements  in  notice] — In  the  case  of  mai^ 
riages  under  19  &  20  Vict.  c.  119,  the  due 
notice  required  by  the  statute  is  a  notice  con- 
forming to  the  formalities  prescribed  by  the 
statute.  The  notice  will  he  sufficient,  even 
although  the  contents  thereof  in  respect  of  the 
Christian  names  or  ages  of  the  parties  and 
other  details  are  not  strictly  true  or  accurate, 
and  evidence  cannot  be  given  in  any  suit  or 
legal  proceedings  touching  the  validity  of  the 
marriage,  to  prove  the  falsity  of  the  statements 
in  the  notice.     Prowse  v.  Spurwag,  49 

—  undue  publication  of  banns  :  proper  name  of 
one  whose  marriage  has  been  dissohed] — ^Mar- 
riage confers  a  name  upon  a  woman.  The  name 
so  conferred  becomes  her  actual  name,  and  con- 
tinues to  be  so  even  after  a  decree  of  divorce, 
until  she  has  acquired  by  repute  some  other 
name  which,  so  to  speak,  obliterates  it.  FendaU 
V.  Ooldsmidt  70 

Possession — certifioate  of  registry:  discontinuance 
of  action :  costs] — The  plaintins  commenced  an 
action  of  possession  to  obtain  the  certificate  of 
registry  of  a  ship.  Before  pleadings  were  filed 
the  Court)  upon  motion,  ordered  the  certificate 
to  be  delivered  to  the  plaintifiOs,  who  then  dis- 
continued the  action : — Held,  that  the  plaintiff 
must  pay  the  costs.  Bremner  v.  Cormack  ;  the 
8t.  Otaf,  74 

Practice — husband's  suit :  ap^ieation  to  dispense 
with  co-respondent] — The  wife  appeared  and  an- 
swered in  the  suit^  and  application  was  then 
made  to  the  Court  on  behalf  of  the  petitioner, 
to  disuse  with  a  co-respondent.  The  respon- 
dent opposed  the  application  as  too  late.  The 
Court  ^owed  the  application,  no  special  ground 
of  objection  being  alleged  against  it,  but  inti- 
mated that  such  application  should  be  made  to 
the  Court  at  an  early  stage,  and  as  early  as 
possible.    Jeffries  v.  Jeffries,  80 

Pbobatb.    See  WilL    Bevocation. 

Rbvogatiok — conditional  wUl,  with  clause  of  revoca- 
tion :  condition  not  fulfilled :  earlier  wUl  admitted 
to  Probate] — A.  made  a  will  in  1864.  In  1 874  he 
and  his  wife,  previous  to  starting  on  a  journey 
by  railway,  made  a  joint  will  in  these  terms  :— 
"  This  is  the  last  will  and  tiCstament  of  us,  A. 
&  B.,  &c.,  &c.,  in  case  we  shall  be  c^ed  out 
of  this  world  at  one  and  the  same  time,  and  by 
one  and  the  same  accident.  We  direct,  &c., 
&c.    We  revoke  all  former  wills,  and  declara 
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this  to  be  our  lust  will  and  testament."  They 
met  with  no  accident  on  their  journey,  and  A. 
died  in  December,  1876,  leaving  B.,ni8  wife, 
soryiying  him: — Hdd^  that  the  intention  to 
reroke  all  preyiooa  wills  was,  in  common  with 
the  other  proyisiona  of  the  will,  subject  to  the 
condition  on  which  the  instrument  had  been 
made  dependent,  and  that  the  condition  not 
having  been  fulfilled,  the  instrument  did  not 
operate  as  a  revocation  of  the  will  of  1864, 
which  was  accordingly  admitted  to  probate. 
/»  rt  the  Goods  of  Hugo,  21 

^^meonnttemi  wilU:  whole  sub^eet-matter  of 
tttHier  will  not  cof)ered  by  a  later  will,  and  earlier 
will  not  expressly  revoked] — If  it  can  be  col- 
lected from  the  language  of  the  will,  taken  in 
connection  with  the  &ctB  with  which  it  was 
used,  that  it  was  the  intention  of  the  testator 
to  dispose  of  his  property  in  a  different  manner 
to  that  in  which  he  ^sposed  of  it  by  an  earlier 
viU,  the  earlier  will  will  be  revoked,  and  this 
although  in  some  particulars  the  later  will  does 
not  completely  cover  the  whole  subject-matter 
of  the  earlier  will.    Dempsey  v.  Lawson,  23 

nditaken  rrference   hy  date  in  codieiX] — ^A 

codicil  referring  by  date  only  to  a  revoked 
will  does  not  revive  the  will.  Testatrix  made 
a  will  on  the  26th  of  January,  1876,  and  added 
a  codicil  thereto  on  the  2l8t  of  February  fol- 
lowing. On  the  18th  of  January,  1877»  she 
executed  a  new  will,  by  which  she  revoked  all 
preTiouB  wills,  and  on  the  'same  day  executed 
also  a  codicil  to  the  wilL  The  documents  were 
prepared  in  a  hurry,  and  an  erroneous  reference 
to  the  will  was  given  in  the  codicil,  which  pur- 
ported to  be  a  codicil  to  **  her  last  will,  dated 
the  26th  of  January,  1876."  The  Court  being 
tadsiled  that  the  testatrix  had  no  intention 
of  reviving  the  will  of  January,  1876,  and  that 
the  reference  to  it  was  a  mistake,  decreed  pro- 
late of  tiie  will  and  codicil  of  February,  1877. 
h  ihe  Goods  of  Ince,  30 

SiLTioB— ^i^  salvage:  cargo  subsequently  rescued] 
—Salvors  of  life  are  entitled  to  salvage  reward 
firom  the  owners  of  cargo  subsequently  rescued 
bj  the  owners  of  the  cargo.  The  Cargo  ex 
aehiUer,9 

Tventy-five  men,  the  crews  of  four  boats,  saved 
the  lives  of  ten  men,  and  gave  information  to  a 
steamboat,  which  rescued  others.  The  services 
lasted  aboDt  four  hours,  and  were  attended 
vith  much  danger.  Part  of  the  caigo,  of  the 
value  of  40,000/.,  having  been  afterwards  re- 
covered, the  Goort  awarded  the  salvors  of  life 
50<».  Ibid. 

— —  iistribtUion  of  :  jurisdiction  of  County  Court] 
*-The  Admiralty  jurisdiction  of  the  County 
Gooits  extends  to  the  distribution  of  salvage, 
although  there  has  been  no  original  claim  for 
■iTBge.    Ute  Glannibamia,  75 


assignment  of  shares  in  salvage  award] — 

Sixteen  of  the  crew  of  the  steamship  N.  sued 
her  owners  for  distribution  of  salvage.  The 
owners  answered  that  after  the  date  of  the 
salvage  services,  but  before  the  distribution  of 
the  salvage  money,  fourteen  of  the  plaintiffs 
had  assigned  to  the  defendants  for  good  con- 
sideration all  their  shares: — Hdd,  that  the 
fourteen  plaintiffi  were  nevertheless  entitled 
to  sue.     The  Rosario,  62 

See  Interest 

Will — appointment  of  executor :  extrinsic  evidence 
to  explain  description] — Testator  appointed  se- 
veral executors  of  his  will,  amongst  them  one 

described  as  "Percival of  Brighton,  Esq., 

the  father:" — Hdd,  that  the  words  were  ca- 
pable of  bearing  an  intelligible  meaning,  and 
that  extrinsic  evidence  was  admissible  to  shew 
who  was  meant  by  the  description.  In  the  goods 
of  the  Chevalier  Francois  de  Rosaz,  6 

—  copy :  evidence] — Declaration  of  a  deceased 
person,  claiming  a  limited  interest  under  a  par- 
ticular will  of  property  of  which  he  was  in  pos- 
session, are  admissible  to  prove  the  fact  that 
such  will  had  a  legal  existence,  and  that  certain 
persons  were  named  executors  therein.  Sly  v. 
%,  63 

The  original  will  was  lost.  A  document  purport- 
ing to  be  a  copy  of  it  was  found  amongst  the 
papers  of  the  solicitor  of  one  of  the  executors 
named  in  the  will,  and  the  copy  was  also  in  the 
handwriting  of  the  solicitor's  derk,  whose  name 
appeared  in  the  copy  as  that  of  one  of  the  at- 
testing witnesses : — Heldt  that  the  copy  was  ad- 
missible as  evidence  of  the  contents  of  the 
will.    Ibid. 

intention  to  appoint  executor:  appointment 
bad  for  uncertainty]— B.y  by  his  will,  left  all 
his  property  to  his  three  sisters  therein  named, 
or  to  such  of  them  as  were  alive  at  the  time 
of  his  decease,  and  appointed  "  either  one  of 
my  three  sisters  my  sole  executrix."  Two  of  the 
three  sisters  predeceased  the  testator,  and  on 
his  death  A.,  the  surnving  sister,  applied  for 
a  grant  of  probate  of  the  will  as  executrix. 
The  Court  rejected  the  motion,  holding  the  ap- 
pointment of  "  either  of  my  three  sisters  "  to  be 
void  for  uncertainty.  In  the  goods  of  Black' 
wellt  29 

executor  according  to  the  tenour] — ^Testatrix 

appointed  the  executors  of  her  will  m  the  terms 
following: — "I  appoint  my  said  sister  S.  B. 
my  executrix,  only  requesting  that  my  nephews 
F.  P;  and  J.  A.  B.  will  kindly  act  for  or  with 
this  dear  sister  "  -.—Held,  that  F.  P.  and  J.  A.  B. 
were  executors  according  to  the  tenour.  In  the 
goods  ofBrouniy  31 

lithographed  form :  unattested  interlineations 

and  obliterations  :  declaration  qf  intention  oftes- 
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t(U<fr  before  execution  of  paper] — Testator  made 
his  will  on  a  lithographed  form,  which  he 
adapted  to  his  purposes  bj  filling  up  the  blank 
spaces  therein  and  by  making  certain  oblitera- 
tions and  interlineations  which  appeared  in  the 
body  of  the  will.  The  surviying  attesting  wit- 
ness could  give  no  information  as  to  whether  or 
not  the  obliterations  and  interlineations  were 
on  the  will  when  he  attested  it ;  but  it  ap- 
peared that  the  testator  had  made  certain  de- 
clarations as  to  his  intentions  before  the  date 
of  the  execution  of  the  will,  and  that  to  gire 
effect  to  those  intentions  it  was  necessary  that 
the  alterations  in  question  should  be  so  made 
in  it.  In  these  circumstances  the  Court  came 
to  the  conclusion  that  the  alterations  were  made 
before  the  execution  of  the  instrument  and 
decreed  probate  of  it  in  its  altered  form. 
Dench  y.  JDench^  13 

Wiix  (continued) — holograph  will:  testator  a 
Frenchman  by  bvrthy  but  naturalised  in  England : 
refereTice  to  will  and  codicil  executed  in  the  English 
form] — The  deceased,  a  Frenchman  by  birth,  but 
naturalised  in  England,  executed  at  Paris  a  will 
and  codicil  in  the  English  form  relating  to 
his  property  in  England  only,  and  a  holograph 
will  (yalid  according  to  the  law  of  France)  dis- 
posing of  his  property  in  France,  but  referring 
directly  to  the  English  will.  He  died  at  Paris. 
It  appearing  from  the  affidavit  of  a  French 
advocate  that  the  will  and  codicil  in  the  Eng- 
lish form  were  made  in  a  form  permitted  by 
the  law  of  France  in  the  cose  of  British  sub- 
jects resident  in  France, — Hcldf  that  the  papers 
could  be  admitted  to  probate  under  24  &  25 
Vict.  c.  114.  s.  1,  as  valid  according  to  the  law 
of  the  place  where  made.  Ifi  ike  goods  of 
Lacroixy  40 

imperfect  attestation  clause:  attesting  wit- 
nesses not  to  be  found:  affidavit  as  to  due  ex- 
ecution dispensed  with] — Testator  left  a  will 
which  concluded,  "  In  the  presence  of  the  un- 
dersigned as  witnesses  on  this  the  fifth  day 
of  June,  1871, 1  set  my  hand  and  signature. 
Testator's  family  had  no  personal  knowledge  of 
the  persons  who  subscribed  the  will  as  attesting 
witnesses,  and  they  had  endeavoured,  but  in 
vain,  to  obtain  intelligence  of  them.  In  these 
circumstances  the  Court  dispensed  with  the  affi- 
davit as  to  the  due  execution  of  the  will,  and 


decreed  probate  of  it,  the  executrix,  the  only 
person  who  would  be  benefited  by  an  intestacy, 
consenting  to  the  grant.  In  the  goods  ofHux^  39 

imperfect  attestatum   clause:    signature  of 

testator  beneath  signatures  of  witnesses  :  defxtice 
memory  qf  witnesses  as  to  order  of  signing :  pro- 
bate]— The  will  contained  as  an  attestation  clause 
the  words,  **  signed  in  the  presence  of  ns."  Then 
followed  the  signatures  of  the  attesting  wit- 
nesses, and  beneath  their  signatures  that  of  the 
testator.  The  witnesses  deposed  that  all  three 
were  present  when  they  signed  the  instmment^ 
but  they  could  not  say  in  what  order  they 
signed.  The  Court  held  that  the  circumstances 
warranted  it  in  coming  to  the  conclusion  that 
the  will  had  been  duly  executed,  and  decreed 
probate  of  it.    In  the  goods  of  8,  P,  Janes,  80 

— ^-.  alteration  animo  ddendi  not  **  otherwise  de- 
stroying"]—The  words  of  the  Wills  Act,  1837, 
section  21,  "otherwise  destroying,"  must  be 
construed  as  intending  some  mode  of  destruc- 
tion ejusdem  generis  with  the  preceding  words, 
not  an  act  which  is  not  a  destroying  in  the 
primary  sense  of  the  word.  In  re  Harris^ 
deceased;  Cheese  v.  Lotfc^'oy^  66 

Striking  through  words  with  a  pen,  unless  initialed 
as  required  by  section  21  of  Uie  Wills  Act,  1837, 
is  not  valid,  and  the  will  stands  as  though  the 
alterations  had  not  been  made.    Ibid. 

The  testator,  John  Harris,  of  Clifton,  in  the  county 
of  Gloucester,  made  a  will  bearing  date  the 
3rd  of  July,  and  added  a  first  codicil  thereto 
on  the  same  day,  a  second  codicil  on  the  2l8t 
of  September,  1852,  and  a  third  oodidl  on 
the  21st  of  September,  1852,  and  appointed 
Thomas  Sambrooke  Hepinstall,  who  pre-deceased 
the  testator,  his  executor,  and  the  plaintiff, 
under  certain  contingencies  which  have  hap- 
pened, a  beneficial  legatee.  Previously  to  hi» 
death  the  plaintiff  made  divers  alterations  and 
obliterations  in  his  will  which  were  not  formally 
attested  by  the  witnesses  to  the  will,  and  left  the 
same  about,  treating  it  as  waste  paper,  but  did 
not  destroy  it: — Held^  that  the  plaintiff  was 
entitled  to  probate  of  the  same  in  solemn  form, 
excluding  all  the  alterations  and  interlinear 
tions.    Ibid. 

See  Revocation. 
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JOSSPH  THEBEBOE  AND  ANOTHER 

{appeUanU)  v,  Philippe  latjdby 
(re^andent). 

Ccmada — Province  of  Quebec — Election 
Ady  1875 — Superior  Court — Appeal  from 
Judgment  of — Prerogative  of  the  Groum. 

The  "  Quebec  Controverted  Elections 
Adf  1875,"  vested  the  decision  of  con- 
troverted elections  in  the  Superior  Court, 
and  section  90  enacted  "  that  such  judgment 
shall  not  he  susceptible  of  appeal '' : — Held, 
on  fetUionfor  leave  to  appeal^  that  having 
regard  to  the  subject  matter  of  legislation, 
the  Act  excluded  the  prerogative  right  of 
appeal  to  the  Crown. 

This  was  a  petition  for  leaye  to  appeal 
from  a  judgment  of  the  superior  Conrt  of 
the  province  of  Quebec,  Canada. 

The  petition  stated  that  the  petitioner 
was  a  candidate  at  the  election  in 
Julj,  1875,  for  a  member  to  represent  an 
electoral  district  in  the  Legislative 
Assembly  of  the  province  of  Quebec, 
Canada,  and  was  declared  duly  elected. 
That  after  the  election  a  petition  was 
presented  against  the  return  of  the 
petitioner,  aUeg^ing  that  he  had  been 
gniliy  of  corrupt  practices  by  himself 
and  his  agents,  and  praying  that  the  seat 
inight  be  declared  vacant  and  the  peti- 
tioner declared  disqualified  in  accordance 
with  the  pitovisions  of  the  Quebec  Con- 
troverted Elections  Act,  1875,  as  having 
Voi^  46. — ^Pbiv.  Couw. 


been      personally    guilty      of     corrupt 
practices. 

That  by  the  Quebec  Controverted  Elec- 
tions Act,  1875, 38  Vict.  c.  8,  it  is  provided 
that  the  superior  Court  of  the  Province  of 
Quebec  shall  have  jurisdiction  over 
election  petitions  and  over  all  proceedings 
to  be  had  in  relation  thereto,  subject  to 
the  provisions  of  the  Act,  and  that  every 
petition  shall  be  tried  before  a  Judge  at 
the  place  where  the  election  was  held, 
and  that  the  final  hearing  shall  take  place 
before  the  superior  Court  sitting  in  re- 
view. 

That  by  the  said  Act  it  is  provided 
that  if  it  is  proved  before  any  Court  or 
Judge  for  the  trial  of  election  petitions, 
that  any  corrupt  practice  has  been  com- 
mitted by  or  with  the  actual  knowledge 
and  consent  of  any  candidate  at  an  elec- 
tion, his  election,  if  he  has  been  elected, 
shall  be  void,  and  such  candidate  shall, 
during  the  seven  years  next  after  the 
date  of  such  decision,  be  incapable  of 
being  elected  to  and  of  sitting  in  the 
Legislative  Assembly,  and  of  voting  at 
any  election  of  a  member  of  that  house, 
or  of  holding  an  office  in  the  nomination 
of  the  Crown. 

That  the  petition  against  the  return  of 
the  petitioner  was  heard  before  a  single 
Judge,  and  afterwards  came  before  the 
superior  Court  sitting  in  review,  and  that 
the  said  Coart  gave  judgment  in  favour 
of  the  petitioners,  and  found  that   the 
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petitioner  had  been  guilty  of  oormpt 
practices  both  hj  himself  and  his  agents, 
and  declared  the  seat  vacant,  and  con- 
demned the  petitioner  in  costs. 

Mr,  Benjamin  and  Mr,  Bompaa^  for  the 
petitioner. — The  judgment  of  the  su- 
perior Court  was  erroneous.  Sach  judg- 
ment is  highly  penal  in  its  consequences. 
The  Crown  has  a  prerogative  right  to 
grant  an  appeal  unless  such  prerogative 
is  taken  away  by  statute.  Such  prero- 
gative can  only  be  taken  away  by  express 
enactment.  Section  90,  which  enacts 
that  the  judgment  of  the  Court  shall  not 
be  susceptible  of  appeal,  does  not  apply 
to  the  prerogatives  of  the  Crown — They 
referred  to  In  re  Marois  (1),  and  to  Boston 
V.  Lelievre  (2). 

The  Lobd  Chancellor  delivered  the 
judgment  of  their  Lordships  (3) : — 

The  petitioner  in  this  case  states  that 
he  was  a  candidate  at  an  election  held  in 
July,  1875,  in  the  province  of  Quebec,  for 
the  office  of  member  to  represent  the 
electoral  district  of  Montmanier  in  the 
Legislative  Assembly  of  the  province, 
and  that  he  was  declared  duly  elected ; 
but  that  after  the  election  a  petition  was 
presented  by  certain  electors  against  the 
return  of  the  petitioner,  alleging  that  he 
had  been  guilty  of  corrupt  practices  by 
himself  and  his  agents,  and  praying  that 
the  seat  might  be  declared  vacant,  and 
the  petitioner  declared  disqualified,  in 
accordance  with  the  provisions  of  the 
Quebec  Controverted  Elections  Act.  He 
then  states  that  the  petition  was  tried 
according  to  the  Act  before  the  Court, 
and  that  the  Court  pronounced  a  sentence 
against  the  petitioner,  declaring  the 
election  null  and  void,  and  declaring  him 
guilty  of  corrupt  practices,  both  person- 
ally and  by  his  agents.  The  petition 
states  certain  objections  which  the  peti- 
tioner makes  to  the  decision  of  the  Court, 
and  prays  that  her  Majesty  in  Council 

(1)  16  Moore  P.O.  187. 

(2)  39  Law  J.  Re^.  P.O.  17 ;  b.  c.  Iaw  Rep.  3 
P.O.  167. 

(3)  Present,  The  Lord  Chancellor  (Lord  Cairns), 
Sir  Barnes  Peacock,  Sir  K.  Collier,  and  Sir  Henry 
Keating. 


win  be  i^raciously  pleased  to  order  that 
the  petitioner  shall  have  special  leave  to 
appeal  firom  the  judgment  of  the  Superior 
Court  for  the  province  of  Quebec  of  the 
29th  of  May,  IS76,  that  is  to  say,  from 
the  judgment  declaring  the  election  of 
the  petitioner  to  be  null  and  void. 

The  Act  of  Parliament  in  question  is  the 
Quebec  Controverted  Elections  Act  of  the 
year  1876.     That  Act  repealed  an  Act  of 
the  Quebec  Legislature  of  the  36th  year 
of  Her  Majesty's  reign,  that  is,  in  1872, 
which  was  entitled  "  An  Act  to  provide 
for  the  Decision  of  Controverted  Elec- 
tions by  the  Judges,  and  to  make  better 
provision  for  the  Prevention  of  Corrupt 
Practices   at   Elections."      The   Act   of 
1872  appears  to  have  been  the  Act  which, 
in  Quebec,  transferred  to  the  Court  the 
decision  of  controverted  elections,  which 
before  that  time  was  vested  in  or  was 
retained  in  its  own  hands  by  the  Legis- 
lative  Assembly   of   the  province.     By 
force  of  the  two  Acts  of  1872  and  1875, 
in  Quebec,  as  in  this  country,  the  decision 
of  questions  of  that  kind  has  now  become 
vested  in  the  Supreme  Court.     The  89th 
section  of  the  later  of  these  two  Acts,  the 
Act  of  1875,  provides  that  the  Superior 
Court  sittii^  in  review  shall  determine, 
first,  whether  the  member  whose  election 
or  return  is  complained  of  has  been  duly 
elected     or    declared    elected ;    second, 
whether  any  other  person,  and  who,  has 
been  duly  elected ;   third,   whether  the 
election  was  void ;  and  fourth,  all  other 
matters  arising  out  of  the   petition  or 
requiring  its  determination.      Then  the 
90th   section   enacts,    **  Such   judgment 
shall  not  be  susceptible  of  appeal." 

Now,  upon  that  90th  section  it  is  con- 
tended on  behalf  of  the  petitioner  that  it 
does  not  take  away  any  prerogative  right 
of  the  Crown ;  that  the  Crovm  and  the  pre- 
rogative of  the  Crown  is  not  specially  or 
particularly  mentioned ;  and  that  the 
general  rule  is,  that  the  prerogative  of  the 
Crown  cannot  be  taken  away  except  by  a 
specific  enactment.  It  is  said  that  this 
section  may  be  satisfied  by  holding  that 
the  intention  of  the  Leg^lature  was  that 
there  should  be  no  app^  from  a  superior 
Court  to  the  Court  of  Queen's  Bench  in 
the  colony,  which  was  the  kind  of  appeal 
that  existed  in  civil  cases  in  the  colony, 
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and  that  the  prerogative  of  the  Crown  is 
not  in  any  way  affected. 

Their  Lordships  wish  to  state  distinctly, 
that  they  do  not  desire   to   imply  any 
donht  whatever  as  to  the  general  prin- 
ciple, that  the  prerogative  of  the  Grown 
cannot  be  taken  away  except  by  express 
words ;  and  they  would  be  prepared  to 
hold,  as  often  has  been  held  before,  that 
in  any  case  where  the  prerogative  of  the 
Crown  has  existed,  precise  words  mnst 
be  shewn  to  take  away  that  prerogative. 
Bnt^  in  the  opinion  of  their  Lordships,  a 
somewhat  different  question  arises  in  the 
present  case.     These  two  Acts  of  Parlia- 
ment,  the  Acts  of  1872  and  1875,  are 
Acts  peculiar  in  their  character.     They 
are  not  Acts  constituting  or  providing  for 
the  decision  of  mere  ordinary  civil  rights ; 
they  are  Acts  creating  an  entirely  new, 
and  up  to  that  time  unknown,  jurisdic- 
tion in  a  particular  Court  of  the  colony 
for  the  purpose  of  taking  out,  with  its 
own  consent,  of  the  Legislative  Assembly, 
and   vesting  in  that   Court,   that    very 
peculiar  jurisdiction  which,   up  to  that 
time,    had    existed    in    the    Legislative 
Assembly  of  deciding  election  petitions, 
and  determining  the  status  of  those  who 
claimed  to  be  members  of  the  Legislative 
Assembly.     A  jurisdiction  of  that  kind  is 
extremely  special,  and  one  of  the  obvious 
incidents  or  consequences  of  such  a  juris- 
diction mnst  be  that  the  jurisdiction,  by 
whomsoever  it  is  to  be  exercised,  should 
be  exercised  in  a  way  that  should  as  soon 
as  possible  become  conclusive,  and  enable 
the     constitution    of     the     Legislative 
Assembly  to  be  distinctly  and  speedily 
known.     Accordingly  we  find,  on  looking 
at  the  Act  of  Parliament,  that  after  pro- 
viding  by  the  89th  section    as  to  the 
matters   which    the    superior    Court    is 
authorised  to  determine,  the  91st  section 
declares  that  a  certified  copy  of  the  judg- 
ment shall  be  transmitted  without  delay 
to  the  Speaker,  and  another  to  the  pro- 
thonotary  in  the   district  in  which  the 
petition    was  presented,  and    then    the 
118th  section  provides  : — "  The  Speaker 
shall,    at  the  earliest  practical  moment 
after  having  received  the  judgments  and 
reports,  adopt  all  the  proceedings  neces- 
sary for  confirming  or  altering  the  return 
of  the  retoming  officer^  or  for  the  issuing 
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of  a  new  writ  for  a  new  election  within 
thirty  days,  or  for  otherwise  carrying  the 
final  judgment  into  execution,  as  circum- 
stances may  require.  He  may,  for  the 
issuing  of  such  writ  of  election,  address 
his  warrant  under  hand  and  seal  to  the 
Clerk  of  the  Crown  in  Chancery."  Then 
the  119th  section  is:  "The  Speaker 
shall  without  delay  communicate  to  the 
Legislative  Assembly  the  judgments  and 
the  reports  received,  and  his  own  pro- 
ceedings thereon."  And  the  120th  sec- 
tion is :  "  YHien  a  special  report  has 
been  received,  the  Legislative  Assembly 
may  take  such  order  in  respect  of  such 
special  report  as  it  may  deem  proper." 
The  whole  scheme,  therefore,  of  the 
Act  of  Parliament  is  that,  when  once 
the  action  of  the  superior  Court  takes 
pleKse,  and  the  decision  of  the  superior 
Court  is  arrived  at,  the  machinery  is  to  go 
on  just  as  it  had  formerly  gone  on  inside 
the  Legislative  Assembly;  writs  are  to 
be  issued,  seats  are  to  be  taken,  other 
proceedings  are  to  be  had,  as  would  have 
been  the  case  before  the  Court  was  called 
into  operation,  and  when  the  Legislative 
Assembly  decided  these  matters  by  its 
own  autnority. 

Stopping  there,  it  would  be  very  diffi- 
cult to  do  otherwise  than  conclude,  from 
the  character  of  these  enactments,  that 
the  object  which  the  legislature  had  in 
view  was  to  have  a  decision  of  the 
superior  Court,  which,  once  arrived  at, 
should  be  for  all  purposes  conclusive. 

But  there  is  a  further  consideration 
which  arises  upon  this  Act.  If  the  judg- 
ment of  the  superior  Court  should  not  be 
conclusive,  of  course  the  argument  is 
that  the  power  which  is  to  be  brought 
to  bear  to  review  the  judgment  is*  the 
power  of  the  Crown  in  Council 

Now,  the  subject  matter,  as  has  been 
said,  of  the  legislation  is  extremely 
peculiar.  It  concerns  the  rights  and 
the  privileges  of  the  electors  and  of  the 
Legislative  Assembly  to  which  they  elect 
members.  Those  rights  and  privileges 
have  always  in  every  colony,  following 
the  example  of  the  mother  country,  been 
jealously  maintained  and  guarded  by  the 
Legislative  Assembly.  Above  all,  they 
have  been  looked  upon  as  rights  and 
privileges  which  pertain  to  the  Legisla* 
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tive  Assembly,  in  complete  independence 
of  the  Crown,  so  far  as  they  properly 
exist.  And  it  would  be  a  resnlt  somewhat 
sarprising,  and  hardly  in  consonance 
with  the  general  scheme  of  the  legisla- 
tion, if,  with  regard  to  rights  and  pri- 
vileges of  this  kind,  it  were  to  be  found 
that  in  the  last  resort  the  determination 
of  them  no  longer  belonged  to  the  Legis- 
lative Assembly,  no  longer  belonged  to 
the  superior  Court  which  the  Legisla- 
tive Assembly  had  put  in  its  place,  but 
belonged  to  the  Crown  in  Council,  with 
the  advice  of  the  advisers  of  the  Crown 
at  home,  to  be  determined  without  refer- 
ence either  to  the  judgment  of  the 
Legislative  Assembly,  or  of  that  Court 
which  the  Legislative  Assembly  had  sub. 
stituted  in  its  place. 

These  are  considerations  which  lead 
their  Lordships  not  in  any  way  to  in- 
fringe, which  they  would  be  far  from 
doing,  upon  the  general  principle  that 
the  prerogative  of  the  Crown  once  estab- 
lished, cannot  be  taken  away,  except  by 
express  words,  but  to  consider  witn 
anxiety  whether  in  the  scheme  of  this 
legislation  it  ever  was  intended  to  create 
a  tribunal  which  should  have,  as  one  of 
its  incidents,  the  liability  to  be  reviewed 
by  the  Crown  under  its  prerogative.  In 
other  words,  their  Lordships  have  to  con- 
sider, not  whether  there  are  express 
words  here  taking  away  prerogative,  but 
whether  there  ever  was  the  intention  of 
creating  this  tribunal  with  the  ordinary 
incident  of  an  appeal  to  the  Crown.  In 
the  opinion  of  their  Lordships,  adverting 
to  these  considerations,  the  90th  section, 
which  says  that  the  judgment  shall  not 
be  susceptible  of  appeal,  is  an  enactment 
which  indicates  clearly  the  intention  of 
the  legislature  under  this  Act,  an  Act 
which  is  assented  to  on  the  part  of  the 
Crown,  and  to  which  the  Crown,  there- 
fore, is  a  party,  to  create  this  tribunal  for 
the  purpose  of  trying  election  petitions 
in  a  manner  which  should  make  its  deci- 
sion final  for  all  purposes,  and  should  not 
annex  to  it  the  incident  of  its  judgment 
being  reviewed  by  the  Crown  under  its 
prerogative. 

In  the  opinion,  therefore,  of  their  Lord- 
ships, there  is  not  in  this  case,  adverting 
to  the  peculiar  character  of  the  enact- 


ment, the  prerogative  right  to  admit  an 
appeal,  and  therefore  the  petition  must 
be  refused. 

It  is,  of  course,  in  this  view  of  tbe 
case,  unnecessary  to  consider  whether,  if 
there  had  been  a  right  to  admit  an 
appeal,  it  would  have  been  a  case  in 
which,  in  the  discretion  of  this  tribunal, 
an  appeal  should  be  admitted.  On  that 
point  their  Lordships  have  never  enter- 
tained  any  shadow  of  doubt.  They 
clearly  are  of  opinion  that,  even  if  there 
was  the  power  of  admitting  an  appeal, 
this  is  not  a  case  in  which  an  appeal 
ought  to  be  admitted;  but,  in  their 
opinion,  it  is  not  a  case  in  which  it  was 
ever  contemplated  or  intended  that  there 
should  be  a  power  to  admit  an  appeal  on 
the  pai*t  of  the  legislature. 

Their  Lordships  were  in  one  part  of 
Mr.  Benjamin's  argument  pressed  with 
another  matter,  that  even  if  an  appeal 
should  not  be  here  admitted  generally, 
yet  that  there  was  in  the  finding  of  the 
Judge  a  subordinate  part»  which  ought 
to  1^  brought  by  way  of  review  before 
this  tribunal.  Mr.  Benjamin  said  that 
the  Judge  had  found  that  the  petitioner 
was  personally  guilty  of  corrupt  prac- 
tices ;  and  then  he  said  that  the  Quebec 
Election  Act,  by  a  particular  section,  thn 
267th,  provided  that  if  it  is  proved  before 
the  Court  that  corrupt  practices  have  been 
conunitted  by  or  with  the  actual  know- 
ledge or  consent  ol  any  candidate,  not 
only  the  election  shall  be  void,  but  the 
candidate  shall,  during  the  seven  years 
next  after  the  date  of  such  decision,  be 
incapable  of  being  elected  to  and  of 
sitting  in  the  Legislative  Assembly,  of 
voting  at  any  election  of  a  member  of  the 
House,  or  holding  an  office  in  the  nomi- 
nation of  the  Council  of  the  lieutenant- 
Governor  of  the  province.  Mr.  Benja- 
min contended  that  the  Act  of  Parlia- 
ment, so  far  as  it  engrafted  on  the  deci- 
sion of  the  Judge  this  declaration  of  in- 
capacity, was  iJiira  vires  the  power  of  tbe 
legislature  of  the  province.  Upon  that  point 
their  Lordships  do  not  think  it  necessary 
to  expreea  any  opinion  whatever.  If  the 
Act  of  Parliament  was  in  this  respect,  as 
contended,  ultra  vires  the  provincial  legis- 
lature, the  only  result  will  be  that  the 
consequence  declared  by  this  section  of 
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the  Act  of  Parliament  will  not  ennre 
against  and  will  not  affect  the  petitioner ; 
bat  it  is  not  a  subject  which  should 
lead  to  any  different  determination  with 
regard  to  that  part  of  the  case. 

Upon  the  whole,  their  Lordships  will 
humbly  advise  Her  Majesty  that  this 
petition  be  dismissed. 


Solidton — Bitehoff,   Bompas  &  Cox,  for  the 

petitioner. 


1876. 
Nov.  18. 


r  ABRAHAM  HAHEL  AND  OTHERS 

<  {a^elloAits)  V.  LOUIS  panet 
I  (re^ndent). 


Canada  —  Quebec  —  Marriage  Contract 
— Community  of  Property — Hypothec  by 
Wife — Effect  of  Dissolution  of  Community 
—Canadian  Act,  4  Vict.  c.  30.  s,  36— 
Notarial  Deed — Initials  of  Notary, 

By  the  Canadian  Act,  4  Vict.  c.  30.  s. 
36.  U  is  provided  **  that  no  married  woman 
9haU  become  security  or  incur  any 
liability  for  debts  which  may  be  entered  into 
by  her  husband  during  iheir  marriage.'' 

By  a  marriage  contract  entered  into 
before  the  passing  of  the  above  Act  it  was 
agreed  that  the  parties  should  live  in  com- 
munity,  thai  immoveahle  property  should 
he  deemed  m/weahle,  and  that  an  the 
dissolution  of  community  the  wife  should 
resume  her  property  free  from  all  charge 
w^less  assented  to  by  her. 

By  a  notarial  deed  entered  into  before 
the  passing  of  the  above  statute  the  husband 
and  wife  hypothecated  certain  immoveahle 
property  of  the  wife  by  way  of  surety  to 
creditors  of  a  son.  The  deed  coniained  an 
express  consent  of  the  vnfe.  The  wife  after- 
Kards  dissolved  the  community : — 

Held,  that  the  wife's  property  was  bound 
hy  such  hypothec. 

A  notarial  deed  was  written  on  several 
pieces  of  paper : — Held,  that  ea^h  paper 
did  not  require  the  initials  of  the  notary. 

This  was  an  appeal  from  the  Court  of 
Qaeen'e  Bench  for  the  province  of 
Quebec,  Canada. 

The  action  was  brought  by  the  respon- 


dent, to  set  aside  a  notarial  deed  by 
which  certain  lands  were  mortgaged  to 
the  appellants. 

The  deed  in  question,  dated  the  26th 
of  January,  1855,  was  made  for  the  pur- 

?08e  of  securing  a  debt  of  939Z.  due  from 
oseph  Falardeau,  junior,  living  at  the 
parish  of  Saint  Ambroise  de  la  Jeune 
Lorette,  to  the  appellants ;  the  parties  to 
it  were  Abraham  Hamel,  and  the  other 
appellants,  Joseph  Falardeau,  junior,  who 
acknowle^ed  the  debt  and  promised  to 
pay  it  with  interest,  and  as  security, 
mortgaged  certain  real  property  belong- 
ing to  his  wife,  Hermine  Laveau,  who 
also  intervened  and  renounced  all  her 
rights  upon  the  property  so  mortgaged, 
and  Joseph  Falardeau,  senior,  and  his 
wife,  Josephte  Savard,  the  fother  and 
mother  of  the  principal  debtor,  who 
intervened  and  guaranteed  the  payment 
of  the  debt,  and  as  further  security  mort- 
gaged property  belonging  to  them  which 
had  since  been  conveyed  to  the  respon- 
dent. The  deed  was  passed  before  a 
notary,  named  Joseph  Petitclerc,  a  second 
notary,  named  F.  Ghunache  also  signing 
it. 

The  deed  consisted  of  ten  pages,  the 
1st  and  2nd  and  9th  and  10th  pages  were 
on  outside  sheets,  pages  3,  4,  5  and  6 
were  on  sheets  placed  within  the  other, 
andpages  7  and  8  were  onahalf  sheet,also 
placed  within  the  other,  the  leaves  being 
all  fastened  together  with  a  string. 

The  deed,  with  the  exception  of  pages 
3,  4,  5  and  6,  was  in  the  handwriting 
of  the  notary  Petitclerc  ;  those  pages  are 
in  the  handwriting  of  the  notary 
Gamache. 

The  pages  7  and  8  appeared  to  have  been 
written  at  a  different  time  from  the  rest 
of  the  deed,  the  last  lines  of  page  8 
being  spaced  out  so  as  to  fill  the  page, 
those  pages,  however,  neither  begin  with 
the  beginning  nor  end  with  the  end  of  a 
sentence,  and  read  continuously  with  the 
preceding  and  succeeding  pages,  which 
without  them,  would  not  make  sense. 

The  guarantee  of  Falardeau,  senior, 
and  his  wife  which  was  contained  in  them 
was  expressly  referred  to  in  the  10th 
page  immediately  before  the  signatures 
of  the  parties. 

The  deed  was  executed  on  the  day  on 
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which  it  bore  date.  Abraham  Hamel  and 
the  notary,  Joseph  Petitclerc,  drove  oat 
in  the  afternoon  of  that  day  to  the  parish 
of  Saint  Ambroise  where  both  Joseph 
Falardeau,  junior,  the  principal  debtor, 
and  Joseph  Falardean,  senior,  and  his 
wife,  the  sureties,  lived,  their  houses 
being  a  short  distance  apart.*  Both 
Hamel  and  Petitclerc  called  first  at  the 
house  of  Joseph  Falardeau,  junior,  and 
went  on  with  him  to  the  house  of  his 
parents,  the  sureties,  and  then  returned 
to  the  house  of  Joseph  Falardeau,  junior. 
According  to  the  evidence  of  Abra- 
ham Hamel,  the  only  survivor  of  those 
who  went  to  the  house  of  the  sureties, 
the  pages  7  and  8  were  written  at  their 
house,  and  Joseph  Falardeau,  senior,  and 
his  wife  having  then  assented  to  the 
deed,  the  signatures  to  the  deed  were 
afterwards  completed  at  the  house  of 
Joseph  Falardeau,  junior.  Joseph  Falar- 
deau, senior,  and  his  wife,  were  neither 
of  them  able  to  write  ;  and,  according  to 
the  Canadian  law,  parties  to  a  deed  are 
not  in  such  cases  required  to  make  a 
mark  ;  but  the  notary  states,  in  the  deed, 
that  they  have  declared  they  are  unable 
to  sign,  and  his  signature,  then,  is  a  suffi- 
cient verification  of  their  consent  to  the 
deed. 

The  deed  was  registered  at  length  in 
the  registry  of  Quebec  on  the  29th    of 
January,  1855,  three  days  after  its  execu-* 
tion,  in  accordance  with  the  provisions 
of  the  Registration  Act. 

The  appellants  called  seven  notaries  of 
large  practice,  who  proved  that  it  is  very 
common  in  the  neighbourhood  of  Qaebec 
to  take  the  signatures  to  a  deed  in  differ- 
ent houses,  and  usual,  then  only  to  men- 
tion one  house  as  the  place  at  which  the 
deed  was  passed 

In  the  year  1857,  after  the  execution 
of  the  deed  of  mortgage,  Madame  Falar- 
deau commenced  an  action  against  her 
husband  **  en  separation  de  biens,"  and 
having  obtained  a  judgment  in  her 
favour,  she  renounced  the  community  of 
property  which  had  previously  existed 
between  her  and  her  husband. 

Notarial  deeds,  according  to'  Canadian 
law,  are  authentic,  and  of  the  nature  of 
English  records.  It  is  not  necessary  to 
prove  the  signatures  tp  them  ;  but,  upon 


mere  production,  they  are  conclusive  and 
binding  until  set  aside  by  a  special  pro- 
ceeding called  *' improbation,"  or  'Mn- 
scription  en  faux."  the  burden  resting 
upon  the  party  challenging  them  to  prove 
their  falsity. 

At  the  time  the  deed  was  passed,  the 
declaration  of  Louis  XV.,  of  1733,  re- 
specting notaries  in  Canada,  governed 
Notarial  Acts.  By  Article  5  of  that 
declaration,  it  is  provided : ' 

'*  Serons  tonus  les    dits    notaries   de 
mettre  leur  signatures  au  has  des  minutes 
des  actes  qu*ils  auront  passes  et  ce  a 
Tinstant  de  leur  passation  et  en  presence 
des   parties  et  temoines,  au8s6t  que  les 
difces  parties  et  temoines  les  auront  signe 
ou  declare  ne  savoir  signer,  comme  aussi 
de  parapher  et  approuver,  et  faire  ap- 
prouver,  et  parapher  les  renvois,  et  les 
ratures  par  les   parties   et  temoins  qui 
auront  sign6  les  actes,  en  observant  par 
les  notaires  d*exprimer  le  nombre  de  mots 
qu'ils  auront  rayes  lesquelles  ratures  ils 
feront  par  une  barre,  et  trait  de  plume 
simple  afin  de  pouvoir  compter  et  dis- 
tinguer  facilement  la  quantity   de  mots 
ray^,  et  ne  pourront  les   dits   notaires 
6crire  aucuns  mots  en  interligne,  sauf  a 
les   porter    en    marge    par    renvois,    et 
paraper,  et  faire  parapher  les  dits  renvois 
comme  dessus — ^le  tout  a  peine  de  qnarante 
livres  d'amende,  et  donmiages,  et  interets 
des    parties    sans    que  les   elites   peines 
puissant  etre  ruput^es  comminatoires." 

The  Canadian  statute,  4  Vict.  c.  4.  s. 
36,  provides  as  follows  : — 

''No  married  woman  shall  become 
securiiy  or  incur  any  liability  otherwise 
than  as  commune  en  hwns  with  her  hus- 
band for  debts  or  obligations  entered  into 
by  her  husband  before  their  marriage,  or 
which  may  be  entered  into  by  her  husband 
during  their  marriage,  and  aU  surety- 
ships by  any  married  woman  in  violation 
of  this  enactment  shall  be  absolutely  null.*' 

The  declaration  in  the  action  set  out 
the  substance  of  the  deed,  and  £dleged 
that  it  was  false  and  invalid  as  far  as  re- 
garded the  guarantee  and  mortgage  of 
Falardean,  senior,  and  his  wife,  that 
neither  Falardeau,  senior,  nor  his  wife 
had  ever  been  parties  or  consented  to  the 
deed,  or  appeared  before  the  notary. 

It  further  alleged  that  the  immoveables 
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alleged  to  haye  been  mortgaged,  were  the 
property  of  the  wife,  Josephte  Savard, 
baying  been  ^ven  her  at  the  time  of 
her  marrii^  bj  her  mother,  Marie  Anne 
Poitras.  That  by  her  marriage  contract, 
which  established  a  community  of  all 
their  property  between  herself  and  her 
hashed,  Joseph  Falardean,  senior,  she 
had  expressly  stipulated  that  she  should 
be  free  at  any  time  to  renounce  the  com- 
monity,  and  that  if  she  renounced  it  she 
shoald  receiye  the  whole  of  her  property 
free  from  all  the  debts  and  charges  of  the 
said  community.  That  she  had  duly  re- 
noanced  the  community  on  April  7th, 
1857.  That,  therefore,  if  Falardeau, 
senior,  and  his  wife,  Josephte  Savard,  did 
consent  to  the  deed,  the  latter  would  still 
be  entitled  to  the  property  free  from 
the  mortgage. 

The  declaration  further  alleged  that 
sabsequently  on  the  25th  of  June,  1863, 
Josephte  Savard,  with  the  consent  of  her 
hnsband,  transferred  the  property  to  the 
respondent. 

The  declaration  prayed  that  the  said 
notarial  deed  should  be  declared  false  as 
far  as  concerned  the  guarantee  and  mort- 
gage of  Falardeau,  senior,  and  his  wife, 
and  that  such  guarantee  and  mortgage 
shoald  be  declared  invalid. 

The  appellants  pleaded  the  general 
issne. 

The  cause  was  heard  on  the  7th  of  May, 
1872,  and  the  Superior  Court  gave  judg- 
ment and  dismissed  the  action. 

From  this  judgment  the  respondent 
appealed  to  bhe  Court  of  Queen's  Bench 
for  Lower  Canada,  which  Court  reversed 
the  judgment  of  the  Court  below,  and  de- 
clared the  mortgage  of  Joseph  Falar- 
deau, senior,  and  his  wife  invalid. 

From  this  judgment  this  appeal  was 
brought. 

Mr, Benjamin  and  Mr.  Bompas,  for  the  ap- 
pellants.— The  deed  is  notarial  and  au- 
thentic iknd  operates  as  an  effectual  and 
yalid  charge  on  the  wife's  property.  The 
deed  is  now  rendered  invalid  by  reason 
of  the  dissolution  of  the  community  by 
the  wife.  The  husband  and  wife  could 
create  a  charge  on  the  wife's  property 
so  as  to  bind  her  property  even  when 
the  community  was  dissolved  if  the  wife 


had  assented  to  such  charge.  There  is 
a  clause  in  the  notarial  deed  expressly 
providing  for  the  assent  of  the  wife,  and 
she  did  in  fact  assent.  The  Canadian 
statute,  4  Vict.  c.  4,  was  passed  since  the 
notarial  deed  in  question.  Even  if  it 
would  render  void  such  a  charge  created 
since  the  passing  of  the  statute,  it  cannot 
affect  the  rights  of  creditors  who  ad- 
vanced their  money  prior  to  the  passing 
of  the  Act,  and  upon  the  security  of  the 
deed,  and  on  the  faith  of  the  wife's 
assent.  The  deed  is  perfect  in  form. 
Each  page  did  not  require  the  initials  of 
the  notary.  They  referred  to  DicHonTiaire 
duNotariat  a  Merlin,  ToUllier,  vol.  8,  p.  139; 
Ancien  Denizart  Noia/rie,  p.  430  ;  Guiot, 
Notaire^'p,  408 ;  Budier  k Pont,  Contract  de 
Mariage,  vol.  2,  p.  197;  Pothier,  (7om- 
munanUi,  vol.  3,  p.  682  ;  Nouveau  Denizart, 
vol.  1.  p.  527  ;  Duranton,  vol.  15,  p.  206 ; 
Bolland  de  Villargues,  Benonciation  d  la 
GomnrnnoMte,  No.  74 ;  Dallo,  Bepertoire, 
vol.  13 ;  Gontrdt  de  Mariage,  p.  554 ; 
Benusson,  Traite  despropres,  s.  8,  No.  39, 
p.  323;  Bounjon,  vol.  1,  523 ;  Sirey,  1859, 
pt.  1,  p.  229,  and  to  Evanturel  v. 
Evanturel  (1). 

Mr.  WUU  and  Mr.  WesUaJce,  for  the 
respondent. — The  notarial  deed  purport- 
ing t/o  create  the  charge  on  the  wife's 
property  is  bad  in  form.  The  pages 
of  the  deed  are  separate,  and  each  page 
required  the  initials  of  the  notary.  But 
even  if  the  deed  is  valid  in  form,  it  is 
ineffectual  to  charge  the  wife's  property. 
The  wife's  property  cannot  be  chained 
for  the  benefit  of  the  husband.  The 
wife  is  expressly  exempted  from  any  lia- 
bility in  respect  of  her  husband's  debts, 
and  can  incur  no  liability  for  him  by  way 
of  surety  or  otherwise.  Such  was  always 
the  law  in  Canada.  If  it  was  not  so,  by 
the  old  French  law  the  Canadian  statute 
4  Vict.  c.  4,  expressly  provides  that  a 
married  woman  shall  not  incur  anv 
liability  for  the  debts  of  her  husband. 
Upon  the  dissolution  of  the  community 
the  wife  became  entitled  to  her  property 
free  of  any  charge  whatever.  They  re- 
ferred to  the  Ordinance  de  Mars,  1498,  art. 
15,  and  October,  1535,  c.  19,  art.  7; 
Bolland    de    Villargues,    Acte    Notomej 

(1)  38  Law  J.  Bep.  P.O.  41. 
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No.  233;  Noiweau  Denizart  Aete  Notarie^ 
No.  7 ;  Merlin  Bep,  Ins,  de  FauXjjp.  358, 
DaJloz,  B^,  Ohligation,  c.  6,  art.  1,  s.  2  ; 
Tonllier,  vol.  8,  p.  191 ;  Code  Civil,  arts. 
1207,  1208,  1211;  Pothier,  Obligation, 
No.   730 ;  Jodoin  v,  Ihifresne  (2). 

LoBD  Selborne  delivered  the  jadgptnent 
of  their  Lordships  (3). 

This  is  a  suit  institnted  in  1869  to  set 
aside  a  notarial  act  which  purports  to 
have  been  passed  on  the  2()th  of  January, 
1855.  The  Jadges  in  Canada  have  been 
very  mnch  divided  in  opinion  upon  the 
case ;  three  of  them  in  the  whole,  count- 
ing the  Chief  Justice  who  sat  in  the 
Superior  Court  which  decided  for  the 
present  appellants,  bein^  against  the  suit, 
and  three  of  them,  constituting  a  majority 
in  the  Court  of  Appeal,  in  favour  of  the 
.respondent.  The  original  judgment,  there- 
fore, which  was  against  the  respondent, 
was  reversed,  and  the  appeal  is  from  that 
judgment  of  reversal. 

The  nature  of  the  notarial  act  and  the 
parties  to  it  are  as  follows : — It  appears 
that  a  person  of  the  name  of  Joseph  Falar- 
deau  the  younger  was  and  had  been  for 
some  years  before  in  business  at  or  near 
Quebec.  Both  his  parents  were  living ; 
his  father  was  of  the  same  name,  and  he 
was  himself  married.  He  had  property, 
as  it  would  appear,  in  community,  and  so 
had  his  parents,  immoveable  property,  in 
the  province  of  Lower  Canada.  He  owed 
at  that  time  a  sum  of  9392.  odd  to  the 
appellants,  who  are  a  firm  carrying  on 
business  in  the  colony,  and  I  suppose  we 
may  infer  that,  being  pressed  for  payment, 
he  offered  them  the  security  which  is  con- 
tained in  this  notarial  act ;  that  is  to  say, 
he  offered  the  security  which  that  notarial 
act  was  intended  to  perfect.  On  the  face 
of  the  act,  he  and  his  wife,  his  father  and 
mother,  are  all  parties  to  it.  Its  opera- 
tion, as  far  as  the  son,  the  debtor,  and  his 
wife  are  concerned,  is  not  now  in  ques- 
tion.  It  is  an  obhgation  for  the  payment 
of  the  debt,  accompanied  by  a  hypothe- 
cation of  certain  immoveable  property 
belonging  to  the  son,  in  community,  as 


(2)  3  L.  Canada  Rep.  109. 
(8)  Present,  Lord  Selbome ;  Sir  Barnes  Peacock ; 
Sir  Robert  P.  Collier ;  and  Sir  James  Hannen. 


their  Lordships  infer.  So  far  as  the 
parents  are  concerned,  it  purports  to 
create  suretyship  on  their  part  for  the 
debt  of  the  son,  and  its  interest,  and  to 
hypothecate  for  that  purpose  certain 
specified  items  of  immoveable  property 
which  were  in  community  as  between  the 
parents ;  and  it  ftirthor  contains  an  ex- 
press consent  by  the  mother  to  the  hypo- 
thecation of  that  immoveable  property  by 
her  husband  in  the  appellants'  favour,  and 
an  express  renunciation  of  any  riehts, 
whether  of  property  or  hypothec,  which 
she  might  have  had,  which  could  in  any 
way  come  into  competition  with  the  secu- 
rity so  created,  whether  by  her  own  or 
her  husband's  act. 

That  is  the  nature  of  the  instrument. 
It  was  passed,  or  purports  to  have  been 
passed,  in  the  aftefnoon  of  the  26th  of 
January,  1855,  by  a  notary  named  Petit- 
clerc,  in  the  parish  of  St.  Amboise,  aad, 
as  it  is  expressed,  at  the  house  of  the  son ; 
the  parish  of  St.  Amboise  being,  as  is 
stated  in  the  papers,  about  eight  miles 
from  Quebec.  It  is  countersigned  by 
another  notary,  Ghimache,  who  seems  to 
have  been  connected  in  business  with 
Petitclerc ;  and  early  on  the  morning  of 
the  third  day  afterwards,  the  29th  of 
January,  it  was  duly  registered  in  the 
proper  office  of  registry,  where  it  has  ever 
since  remained  on  record. 

As  has  been  stated,  the  suit  was  insti- 
tuted in  1869,  fourteen  years  afterwards. 
It  was  instituted  by  a  notaiy  named  Louis 
Panet,  a  stranger  to  the  transaction, 
claiming  under  a  subsequent  act  of  dona- 
tion from  the  mother.  At  the  time  when 
the  suit  was  instituted,  nearly  everybody 
who  ever  knew  anything  about  the  trans- 
action was  dead  ;  both  the  notaries  Petit- 
clerc and  Gamache  were  dead ;  both  the 
parents,  Joseph  Falardeau  and  his  wife, 
were  dead;  Joseph  Falardeau  the  son, 
the  principal  debtor,  was  also  dead ;  and 
the  only  survivors  were  Hermine  Laveau, 
the  wife  of  the  debtor  Joseph  Palardeaa 
the  son,  and  the  appellants,  who  were  the 
secured  creditors. 

By  the  law  of  Lower  Canada,  a  Notarial 
act,  prima  fcude  at  all  events,  is  probative ; 
that  is,  proves  itself;  or,  in  the  language 
of  that  law,  is  "authentic;"  and,  to 
support  it,  no  external  testimony  is  neces- 
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stry;  the  bnrden  of  proof  for  impeaching 
such  an  act  rests  npon  the  person  im- 
peaching it.      The  present   respondent, 
therefore,  M.  Panet,   has  to  satisfy  the 
Court  that  there  is  sufficient  gronnd  for 
setting  aside  this  act.     He  alleges  that  he 
has  done  so  in  one  or  other  of  three  ways. 
In  the  first  place,  in  his  original  pleading, 
be  impeached  it  as  snbstantiallj  frandn- 
lent,  ailing  that  neither  Joseph  Faiar- 
dean  the  father  nor  his  wife  ever  appeared 
before  the  notary  or  acknowledged  the 
act,  or  were  parties  to  it  in  any  sense,  or 
bad  it  read  over  to  them.     Not  in  his 
original  pleading,  but  in  a  later  stage  of 
the  canse,  he  snperadded  to  that  graver 
allegation,  of  actual  fraud  and  fabrication, 
a  suggestion  that^  even  if  that  were  not 
BO,  there  were  informalities  appearing  on 
the  fiice  of  the  instrument,  with  reference 
to  the  manner  in  which  it  was  prepared 
and  expressed  and  passed,  which  would 
depriye  it  of  its  probative  character,  and 
throw  upon  the  mortgagee  the  burden  of 
making  out  that  it  is  a  good  deed  by 
affirmative  evidence  of  his  own,  which  in 
tbis  case  he  has  not  attempted  to  do.  And 
thirdly,  it  was  suggested  that,  fiedling  both 
those  means  of  attack  npon  the  deed, 
still,  in  point  of  law,  it  did  not  bind  that 
title  of  the  wife  to  the  immoveable  pro- 
perty in  question,  which  M.   Panet  had 
derived  from  her  act  of  donation. 

Their  Lordships  will  consider  those  ob- 
jections in  the  order  in  which  they  have 
been  stated.  First  of  all,  is  there  any 
ground  made  out  for  impeaching  the  bona 
fides  of  the  deed,  reserving,  of  course,  the 
questions  of  form  and  the  questions  of 
law  ?  Their  Lordships  are  most  clearly 
of  opinion  that  there  is  no  g^und  what- 
ever for  doing  so.  How  is  it  attempted 
to  do  this  ?  So  far  as  extrinsic  evidence 
is  concerned,  it  can  scarcely  be  said  to  be 
attempted  at  all.  None  is  produced 
having  a  real  and  proper  bearing,  or  even 
a  tendency  in  the  direction  of  such  proof, 
except  the  deposition  of  Hermine  Laveau, 
the  widow  of  the  son,  the  principal 
debtor ;  who  states,  that  as  to  her  and  her 
husband  it  was  all  perfectly  right  and 
straightforward;  that  the  act  was  exe- 
cuted and  passed  at  her  husband's  house, 
hut  that  his  parents  were  not  there.  They 
lived  within  a  very  short  distance,  in  the 
Vol,  46. — Pmv.  Coinc. 


same  parish ;  and  her  statement  is,  that  the 
notary  M.  Petitclerc,  with  her  husband 
and  Abraham  Hamel,  one  of  the  creditors, 
having  come  in  a  carriage  which  they  left 
at  the  door  of  the  son's  house,  went  with 
the  instrument  to  the  father's  house, 
stayed  there  some  time,  and  afterwards,  on 
their  return,  stated  that  they  had  seen  the 
fiEhther,  who  had  signed  the  deed,  but  that 
the  mother  was  not  at  home,  and  there- 
fore it  had  been  signed  in  her  absence. 
Cross-examined,  she  says  that  one  reason 
she  has  for  believing  the  mother  was  not 
at  home  is,  that  the  mother  had  told  her 
before  that  she  meant  to  go  and  pay  a 
visit.  Now  if  that  evidence  were  true, 
it  involves  these  consequences : — ^In  the 
first  place,  supposing  it  to  be  true  that 
the  notary  was  present,  either  as  a  party 
making,  or  hearing  in  silence,  the  state- 
ment that  they  had  found  the  fathei*  at 
home  and  not  the  mother,  and  had  taken 
the  father's  consent  alone,  and  not  the 
mother's,  if  that  statement  were  true,  it 
follows  that  at  that  very  same  place  and 
time  the  notary  immediately  proceeded 
to  pass  the  act,  stating  directly  the  con- 
trary upon  the  face  of  it ;  because  on  the 
face  of  it  he  says,  that  he  saw  both  the 
&ther  and  the  mother;  that  the  deed 
was  read  over  to  them  both,  and  that 
both  of  them  stated  they  could  not  write 
or  sign.  So  that  this  is  imputing  to  the 
notary  a  direct  and  deliberate  simultane- 
ous fabrication  of  a  false  document  con- 
taining a  false  statement  on  the  very 
point  on  which  he  had  just  told  every- 
body what  was  the  truth.  What  can  be 
conceived  less  probable  than  such  a  state 
of  things  ?  What  can  be  more  contrary 
to  the  principle  of  the  law  giving  credit 
to  notarial  acts,  than  that  attention 
should  be  paid,  after  the  lapse  of  fourteen 
years,  to  tne  statement  of  an  interested 
witness  to  that  effect  ?  The  deed  was 
regularly  registered  within  three  days 
afterwards  (a  Sunday  intervening),  and 
the  notary,  if  the  facts  had  been  as  so 
alleged,  placed  upon  record  an  act  for 
which  undoubtedly  he  would  have  de- 
served condign  punishment.  Besides, 
what  could  be  more  irrational  than  the 
conduct  of  all  the  parties  if  such  a  state 
of  things  had  arisen  ;  because  the  state- 
ment is,  not  that  the  father  objected  to 
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sign,  but  that  he  had  signed,  nor  that  the 
,  mother  was  nnwilling  to  sign,  bat  that 
she  was  not  at  home,  and,  as  is  suggested, 
not  very  far  off?  Is  it  possible  to  belieTe 
that  the  creditors  would  not  have  taken 
some  steps  to  get  the  secnritj  which  had 
been  promised  them  instead  of  being 
content  with  something  less  P  Is  it  pos- 
sible to  believe  that  the  notary  wonld 
have  deliberately  committed  falsehood 
and  frand  instead  of  taking  the  carriage 
which  was  at  the  door  and  going  after 
the  lady,  or  waiting  till  she  came  home, 
or  postponing  the  completion  of  the 
transaction  till  a  time  when  it  was  known 
she  wonld  be  at  home?  Their  Lord- 
ships have  no  diffionliy  in  saying  that, 
even  apart  from  the  fact  that  Abraham 
Hamel,  whose  evidence  the  respondent 
has  chosen  to  take  and  nse  in  the  canse, 
distinctly  denies  the  truth  of  this  alle^ 
tion,  they  conld  not  for  a  moment  give 
credit  to  it ;  and  it  appears  to  them  that 
the  respondent  has  not  felt  that  he  conld 
rely  npon  it;  for  his  suggestion  has 
rather  been,  not  that  the  notary  was 
guilty  of  any  fraud  or  falsehood  in  the 
matter,  not  that  he  stated  on  the  face  of 
the  deed  what  he  knew  to  be  untrue, 
but  that  he  might  himself  have  been  im- 
posed upon,  and  that  persons  who  were 
not  the  parents  might,  by  the  fraud  of 
the  son,  have  been  presented  to  him  at 
the  parents'  house.  For  that  suggestion 
also  their  Lordships  find  no  ground  what- 
ever. Indeed,  there  is  nothing  in  the  case 
to  account  for  its  being  made,  except  the 
circumstance,  that  the  mother's  Christian 
name  is  mis-stated  in  a  somewhat  extra* 
ordinary  manner  upon  the  face  of  the  in- 
strument. That  is  not,  certainly,  a  thing 
which  would  seem  probable  a  priori^  nor 
is  it  in  any  way  satisfactorily  explained ; 
but  it  is  impossible,  from  that  and  nothing 
more,  as  against  the  credit  of  a  notarial 
act,  to  infer  personation  and  fraud,  and 
that  a  son  presented  in  the  house  of  his 
parents  to  tke  notary  persons  whom  the 
notary  believed  to  be  his  parents,  but 
who,  in  fact,  were  not  so.  In  truth,  this 
false  name,  for  false  it  is  in  the  sense  of 
being  inaccurate,  was  a  thing  as  little 
likely  a  priori  to  have  happened  if  there 
had  been  fraud,  as  if  the  transaction  were 
honest ;  because  persons,  who  must  have 


known  what  the  true  name  of  the  lady 
was,  would  certainly,  in  support  of  any 
fraudulent  purpose,  have  had  every  cod- 
oeivable  motive  to  describe  her  by  her 
proper  rather  than  by  a  different  name. 

There  is  really  no  other  extrinsic 
evidence  in  support  of  this  attack  upon 
the  deed.  Their  Lordships,  of  course, 
have  not  forgotten  that  it  has  been  at- 
tempted to  support  it  by  the  introduc- 
tion upon  the  record  of  certain  state- 
ments made,  partly  on  oath  in  another 
suit  and  partly  to  private  persons, 
members  of  her  &mily,  or  friends,  by 
the  mother  herself,  after  her  husband's 
death.  Those  statements,  being  left  on 
the  record,  must  be  taken  into  considera- 
tion ;  but  only  for  what  they  are  worth. 
Now,  what  are  they  worth  ?  This  and 
this  only :  That  the  lady,  in  a  manner 
which  is  not  evidence  as  against  the  ap- 
pellant,  from  time  to  time  stated  thni 
which  is  inconsistent  witu  cne  notarial 
act.  Which  is  to  be  believed  —  the 
statements  of  an  interested  party,  not 
evidence,  or  the  notarial  act?  Their 
Lordships  cannot  for  a  moment  hesitate 
about  tiie  answer  to  be  given  to  that 
question,  even  if  there  were  not  added  on 
the  record  other  matters  tending  to  im- 
peach the  credit  of  those  statements  and 
of  the  lady  who  made  them.  Their 
Lordships  regret  to  find  this  record 
loaded,  as  it  is,  with  collateral  and  really 
immaterial  issues,  arising  manifestly  out 
of  the  original  introduction  of  matter 
which  ought  never  to  have  been  intro- 
duced. 

There  is  also  the  fact,  that  in  another 
case,  of  another  mortgage  passed  by  other 
notaries  in  favour  of  other  parties,  in  a 
transaction  with  which  the  present  appel- 
lants had  nothing  whatever  to  do,  with 
which  they  are  in  no  way  connected,  and 
as  to  which  the  evidence  was  different 
from  the  evidence  now  before  their  Loid- 
ships,  the  Court  of  Queen's  Bench  of 
Lower  Canada,  as  then  constituted,  also 
passed  a  judgment  reversing  a  former 
judgment  of  the  Superior  Court,  and  set 
aside  that  other  deed.  Now,  there  again, 
matter  not  germane  to  this  litigation  has 
been  added  to  the  record,  for  the  pur- 
pose of  shewing  that  in  that  judgment 
there  was  a  miscarriage  of  justice.    It  is 
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not  proper  for  their  Lordships  to  say 
more  upon  that  sabject  than  this,  that 
they  cannot  read  the  matter  so  added 
to  the  reoord,  consisting  of  a  con- 
veyance by  the  son  to  his  father  of 
immoveable  property  subject  to  the  pay- 
ment of  the  very  debt  which  was  in  ques- 
tion in  that  cause  and  certain  other  debts, 
and  proof  of  the  use  of  that  deed  which 
the  father  made  afterwards  to  resist  the 
claims  of  creditors  of  the  son,  referring 
on  that  occasion  to  the  very  instrument 
the  fabrication  of  which  was  alleged  in 
the  suit  o£  Panet  v.  Benaudj — ^their  Lord- 
ships cannot  read  that  evidence,  especially 
beuring  in  mind  that  Panet  was  the 
notary  who  passed  the  deed  and  was  a 
party  to  the  use  so  afterwards  made  of  it, 
without  concurring,  as  far  as  on  such  a 
ooUateral  matter  it  is  proper  for  them  to 
express  concurrence,  in  the  observations 
made  apon  that  transaction  by  Chief 
Jostioe  Meredith.  Therefore,  that  also 
has  no  bearing  in  support  of  the  re- 
spondent in  the  present  case.  Neither 
has  the  staten(ient  of  Stuart,  that  when 
the  son  first  entered  into  business  he 
advised  the  parents  not  to  make  them- 
selves liable  for  the  son,  and  afterwards, 
when  the  son  was  dead,  found  out  that 
they  had  not  acted  upon  his  advice. 
There  is,  therefore,  except  that  evidence 
of  Hermine  Laveau  which  has  been 
aheady  sufficiently  dealt  with,  no  ex- 
trinsic evidence  whatever  in  support  of 
the  impeachment  of  this  notarial  act. 

What  intrinsic  evidence  is  there  ?     We 
have  heard  at  the  bar,  repeated  and  very 
ably  dilated  upon,  all  the  objections,  and 
they  in  substance  go  to  this :  First,  that 
the  mother's  name  is  improperly  stated 
to  be  Isabelle  and  not  Josephte.     Upon 
that  point  their  Lordships  see  no  reason 
to  add  anything  to  what  has  already  been 
said.      Secondly,  that  upon  examination 
of  the  document,  it  appears  to  be  a  piece 
of  patchwork  put    together  of  various 
portions,   written,  as  appears  from  the 
character  of  the  ink  and   writing  and 
other  circumstances,  at  different  periods 
of  time ;  and  particularly,  that  the  por- 
tion which  contains,  not  the  whole,  but 
the  greater  part  of  the  contracts  and  acts 
affecting  the  parents  of  the  debtor,  is  writ- 
ten,on  pages  7  and  8  in  a  manner  fi*omwhich 


it  is  inferred  that  it  was  written  to  fit  in 
to  what  follows  at  page  9,  and  that  what 
follows  at  page  9  had  been  previously 
written.  There  is  a  passage  in  the  fac- 
tum of  the  respondent,  which  puts  con- 
cisely and  clearly  the  result  of  the  test 
which  would  be  applied,  if  those  two 
pageo  were  supposed  to  be  entirely  left 
out.  After  making  some  particular  ob- 
servations upon  the  document,  it  is  said : 
'*  Another  remark  is  worthy  of  attention  ; 
the  said  act  would  be  complete  in  itself 
without  this  half  sheet/'  that  is  the  half 
sheet  containing  pages  7  and  8,  '*  if  yon 
only  added  five  words,  that  is  to  say, 
*  Sieur  Abraham  Hamel  Tun  d'euz,'  on 
the  first  line  of  the  ninth  page  which  had 
been  left  blank,  and  left  out  the  follow- 
ing words  at  the  end  of  the  act : — '  les 
dits  sieurs  et  Dame  Josephte  Falardeau 
cautions,  ont  declar6  ne  savoir  ni  6crire 
ni  signer  de  ce  requis  lecture  faite.' " 
So  that  leaving  out  words,  perhaps  as 
material  as  any  in  the  deed,  which  occur 
at  the  end  of  it,  and  putting  in  words 
necessary  to  be  added  between  the  end 
of  the  sixth  page  and  the  beginning  of 
the  next,  whatever  the  next  was,  you 
would  then  have  a  context  which  would 
be  rational  and  coherent  withont  those 
two  pages.  But  on  what  conceivable 
principle,  consistent  with  the  law  applic- 
able to  the  matter,  and  for  the  moment 
dealing  with  substance  and  not  with  form, 
are  you  at  liberty  to  put  in  words  in  one 
place,  and  leave  them  out  in  another,  for 
the  purpose  of  discrediting  a  part  of  the 
document,  which,  as  it  stands,  is  consis- 
tent, coherent,  and  necessary  to  its  opera- 
tion, and  the  simple  omission  of  which 
would  leave  the  aocument  inconsistent, 
incoherent,  and  not  operative  according 
to  its  expressed  intention  P  When  atten- 
tion is  called  to  the  peculiarities  of  the 
document,  these  considerations  acquire 
additional  force.  It  does  indeed  at  first 
sight  strike  one  as  a  very  slovenly  thing 
to  put  together,  in  the  manner  which  we 
find  here  done,  sheets  written  at  different 
times,  the  first  two  pages  plainly  added 
to  the  four  which  follow,  which  had  been 
prepared  for  a  different  purpose  before, 
and  which  are  altered,  the  alterations 
being  initialled.  They  were  in  the  hand- 
writing of  M.  Gramache  and  not  of  M. 
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Petitclerc ;  M.  Petitclerc  initialled 
the  alterations,  and  then  he  evidently 
afterwards,  in  order  to  adapt  the 
beginning  of  the  instrnment  to  the 
pages  in  the  handwriting  of  his  partner, 
put  in  the  first  page  and  the  second, 
which  are  not  initialled ;  he  pat  them 
in  ;  and  so  yon  get  down  to  the  end  of 
the  sixth  page.  Now  it  is  hardly  pro- 
bable, if  we  are  to  speculate  npon  the 
mannfactnre  of  this  document,  that  what 
had  been  written  by  M.  Gamache  ended 
with  the  word  "  dit,**  which  is  the  last 
word  at  the  end  of  the  sixth  page,  and 
did  not  go  further  ;  but  for  some  reason 
or  other  nothing  in  the  handwriting  of 
M.  Gamache  is  adopted,  except  what  car- 
ries you  to  the  word  "  dit "  at  the  end  of 
the  sixth  page  ;  and  then  come  these  two 
p^es  in  the  handwriting  of  M.  Petit- 
clerc, which  carry  forward  the  context 
quite  correctly  without  any  break.  They 
begin  with  the  very  words  which  ought 
to  follow  the  word  **dit,"  and  which 
otherwise  would  not  be  found  in  any 
part  of  the  instrument ;  and  those  words 
do  not  fill  up,  as  one  of  the  Judges  seems 
to  have  thought,  the  whole  of  the  first 
line  which  in  other  pages  in  the  hand- 
writing of  M.  Petitclerc  is  left  blank, 
because  another  word  necessary  to  the 
context  of  the  second  line  occurs  at  the 
end  of  that  first  line  also.  It  is  clear 
that,  so  far,  you  have  got  two  parts  of 
the  deed  written  not  in  the  order  in 
which  they  occur, — the  first  part  and  the 
second  part, — and  put  together  when  this 
particular  instrument  was  brought  into 
existence.  It  has  been  strongly  argued 
that  the  third  part,  which  is  contained  in 
the  half  sheet  pages  7  and  8,  must  have 
been  written  after  the  part  which  fol- 
lows ;  because  not  only  the  handwriting 
and  paper  seem  a  little  clearer  and  fresher, 
but  also  because  the  last  lines  are  extend- 
ed in  such  a  manner  as  to  indicate  a  wish 
on  the  part  of  the  writer  to  fill  up  that 
page  without  going  beyond  the  precise 
point  to  which  those  last  lines  take  you ; 
and  which  point  concludes  the  whole  of 
the  operation  of  what  I  may  for  conve- 
nience describe  as  the  suretyship  part  of 
the  deed,  with  the  exception  (a  very  im- 
portant exception)  of  the  renunciatory 
clause  by  the  mother.     Well,  it  does  not 


seem  to  their  Lordships  to  be  at  all  im- 
possible to  suggest  theories  which  might 
be  consistent  with  that  having  happened, 
although  this  portion  of  the  deed,  or  some 
original  part  corresponding  with  it  which 
may  have  been  transcribed  and  fair  copied, 
may  have  been  brought  into  existenoe 
before  that  which  follows.  Bat  their 
Lordships  are  content  to  take  the  arga- 
ment  as  it  has  been  offered,  and  to  asBome, 
for  the  sake  of  testing  the  caae,  that  in 
point  of  fact  the  part,  or  some  portion  of 
the  part,  which  appears  on  the  last  two 
pages,  had  been  written  before  the  part 
which  appears  upon  pages  7  and  8 ;  and 
that  what  had  been  so  previously  written 
was  adopted  for  the  purpose  of  this  deed, 
just  as  the  part  in  M.  Gamache's  hand- 
writing had  been.  But  if  that  is  assumed, 
this  must  follow,  that  the  two  last  pages, 
though  they  look  (with  the  exception  of 
certiun  words  filled  in  upon  a  space  which 
had  been  originally  left  blank  on  the 
ninth  pa^e)  as  if  they  had  been  all  writ- 
ten  at  the  same  time  and  in  the  same 
hand,  yet  in  point  of  fibct  were  not  so; 
and  that  the  two  last  pages  did  not  be- 
come what  they  are  now,  and  had  not  the 
concluding  sentence,  which  now  forms 
part  of  them,  until  after  it  had  been  de- 
termined to  adopt  the  half  sheet  which  is 
in  this  way  impeached.  What  possible 
objection  can  there  be  to  this?  Every 
part  of  it  is  done  by  the  notaries, — every 
sheet  is  in  the  handwriting  of  the  one 
notary  or  the  other, — substantially,  all  is 
in  the  handwriting  of  Petitclerc,  because 
he  adopts  that  of  Gamache,  and  alters 
and  initials  it.  The  deed  is  not  sensible 
or  consistent  with  itself,  as  it  stands, 
without  this*  portion  ;  it  is  perfectly  and 
entirely  sensible  and  consistent  with  it. 
It  was  the  notary's  duty  to  prepare  such 
an  instrument  as  would  fulfil  his  instruc- 
tions. Why  should  their  Lordships, — 
because  he  has  put  together  different 
sheets,  written  at  different  times,  for  rea- 
sons which,  now  that  he  is  dead  and 
everybody  else  is  dead,  after  the  lapse  of 
fourteen  years,  cannot  be  explained, — 
why  should  their  Lordships  presume 
that  it  was  not  in  that  condition  when 
the  instrument  was  signed  P  Their  Lord- 
ships entirely  agree  on  that  point  with 
the  opinion  of  the  experts,  nut  only  that 
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they  cannoti  presume  any  such  thing,  that 
fraud  is  not  to  be  presumed,  and  least  of 
all  against  notaries;    bat  farther,  that 
the  internal  evidence  of  the  document  is 
the  other  way.     If  you  omit  those  words, 
joa  have  not  a  continuous  context.     The 
deed  as  it  ends  (and  it  must  have  ended 
as  it  does  now,   before .  the  signatures 
were  affixed)  would  have  nothing  for  the 
conclnsion  to  apply  to ;    and  the  sixth 
page  would  not  be  properly  connected 
with  that  which  would  follow.     If  it  be 
necessary  to  go  further,  it  is  not  difficult 
to  soggest  a  theory  much  more  probable 
than  that  of  the  respondent,  which  might 
account  for  the  onler  having  been  fol- 
lowed which  has  been  suggested  in  the 
preparation  of  this  part  of  the  deed,  sup- 
posing the  suggestion  of  that  order  to  be 
correct.     The  ninth  and  tenth  pages  (ex- 
cept the  concluding  sentence)  evidently 
contain  what  may  be  described  as  a  com- 
mon form.     In  one  part  indeed  of  the 
ninth  page,  a  blank  was  left  to  be  filled 
with  matter  which,  perhaps,  is  not  in  a 
coDunon  form,  namely,  that  if  payments 
are  made  on  general  account  they  are  not 
to  be  ascribed  to  the  extinction  of  this 
particular    mortgage,    unless    expressly 
made  for  that  parpose,  or  something  to 
that  effect.     At  that  place  a  blank  was 
left,  which  has  been  so  filled  np,  and  no 
qaestion  arises  upon  it.     But  with  that 
exception,  if  it  be  one,  all  the  matter  con- 
tained in  pages  9  and  10,  down  to  the 
last  sentence,  seems  to  be  in  the  common 
form  and  style  of  such  transactions.     But 
the  matter  contained  in  pages  7  and  8  is 
not  so  ;  because,  in  addition  to  such  por- 
tions of  it  as  are  in  common  form  and 
style,  it  contains  the  names  of  the  sure- 
ties and  the  description  of  the  property 
which  was  to  be  hypothecated — facts,  the 
correct  information  as  to  which  must  ne- 
cessarily have   been  obtained,   not  from 
any  precedents  in  the  notary's  possession, 
bat  from  the  parties  themselves.     It  may 
well  be  that  the  deed,  having  been  pre- 
pared intentionally  in  an  imperfect  state — 
that  is,  certain  parts  of  it  written  oat  to 
be  afterwards  completed  by  the  addition 
of  what  was  necessary  to  make  up  the 
fall  context, — this  portion  was  reserved 
until  the   proper   information  had   been 
obtained  as  to  the  description  of  the  pro- 


perty ;  perhaps,  also,  as  to  the  names  of 
the  parties.  And  this  agrees  with  the 
account  given  by  the  appellant  Abraham 
Hamel,  as  to  what  was  actually  done  at 
the  house  of  Joseph  Falardeau  the  elder. 
But  supposing  that  happened,  why  should 
it  not  be  so  ?  What  is  there  wrong,  or 
indicative  of  fabrication  or  forgery,  in 
such  an  order  of  the  preparation  or  trans- 
cription of  the  different  parts  of  the  in- 
tended instrument  necessary  to  bring  it 
into  existence,  and  to  make  it  an  instru- 
ment at  all,  as  any  considerations  which 
occurred  to  the  notary  might  make  con- 
venient P  Their  Lordships,  still  dealing 
with  this  as  a  question  of  sabstance,  are 
most  clearly  of  opinion  that  there  is  no- 
thing whatever  in  these  objections. 

That  brings  them  to  the  qaestion  of 
form ;  and  the  first  point  of  form  is  con- 
nected inunediately  with  this  last  topic, 
as  to  the  condition  of  the  deed  and  the 
two  pages  7  and  8  which  are  sapposed — 
and  for  this  purpose  their  Lordships 
assume  that  the  grounds  are  sufficient  for 
so  supposing — to  have  been  written  after 
the  writing  of  all  or  part  of  what  is  on 
pages  9  and  10.  Is  there  any  law  which 
deprives  the  act  of  its  authentic  and  pro- 
bative character  becaase  those  pages  are 
not  initialled?  Their  Lordships  are 
unable  to  discover  any  such  law.  The 
French  law  contained  in  the  Ordinance 
of  Francis  I.,  of  October,  1535,  to  which 
Mr.  Westlake  referred,  says  that  in  in- 
struments, which  their  Lordships  assume 
to  include  such  an  instrument  as  this, 
there  shall  be  no  blank  left ;  everything 
shall  be  in  writing  d^un  datiUe.  The 
learned  counsel  have  asked  us  to  infer  that 
that  means  the  same  thing  as  the  expres- 
sion d*une  seide  contexte  which  occurs  in 
a  recent  French  law ;  but  their  Lordships 
are  not  satisfied  that  the  commentaries 
on  the  recent  French  law,  or  the  text  of 
that  law,  were  intended  to  be  interpre- 
tative of  the  word  **  datille  "  in  the  Ordi- 
nance of  Francis  I. ;  and  unfortunately 
neither  the  counsel  nor  any  dictionaries 
which  their  Lordships  have  been  able  to 
refer  to  have  sapplied  the  required  infor- 
mation on  that  point.  Well,  at  all  events, 
it  says  it  is  to  be  written  d*un  datille 
without  making  any  apostille  in  the  mar- 
gin or  the  text,  or  any  interlineation,  or 
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leaving  any  blank ;  and  if  there  be  any 
Bach  thing  as  that  which  ought  not  to 
be,  that  is  to  say,  an  apoetilley  interlinea- 
tion, or  blank,  it  must  be  repaired  and 
set  right  at  the  end  of  the  note ;  in  fact, 
it  should  be  initialled  or  verified  by  some 
form  of  certificate  on  the  part  of  the 
notary.  Well,  as  far  as  that  law  is  con- 
cerned, if  we  enquire  whether  there  is 
anything  here  to  which  it  requires  the 
notary's  initials  or  certificate  to  be  ap- 
plied, their  Lordships  say  they  find  no 
apoftUle  in  the  margin  or  in  the  text,  and 
no  interlineation  ;  for  they  cannot  regard 
the  addition  of  a  particular  page  or  sheet 
conteining  words  occurring  in  their  pro- 
per order  and  manner  in  the  context  of 
the  deed,  without  interrupting  any  order 
which  existed  before,  and  without  chang- 
ing the  effect  of  any  prior  coherent  and 
rational  context, — they  cannot  regard  that 
as  an  interlineation  either  in  the  letter  or 
in  the  spirit,  or  as  an  apoetiUe  in  the 
margin  of  the  text,  whatever  be  the 
proper  and  exact  meaning  of  that  word. 

Then  comes  the  Canadian  law,  the 
Arret  of  the  Council  of  Stete  of  1733, 
which  says  that  the  notaries  shall  be 
bound  to  put  their  signatures,  amongst 
other  things,  to  approve  and  initial  all 
renvois  (it  is  admitted  this  is  not  a  renvoi) 
and  erasures  by  the  parties,  and  so  on. 
The  letter  of  that  law  does  not  strike  this 
case,  nor  does  the  spirit,  as  their  Lord- 
ships think.  The  mere  fact  that  it  is 
written  in  a  different  handwriting, — the 
mere  fact  that  this  part  of  the  only  in- 
strument  which  ever  was  brought  into 
existence  may  have  been  manually  writ- 
ten after  that  which  follows  it,  the  two 
together  constitutiug  on  the  face  of  the 
instrument  one  context  for  the  intended 
purpose, — seems  to  their  Lordships  not  to 
come  within  the  law  at  all.  It  is,  there- 
fore, unnecessary  to  consider  whether 
there  is  not  in  substance  a  sufficient  cer- 
tificate on  the  face  of  this  notarial  act. 
These  words  at  the  end  precede  the  sig- 
natures— "  82  words  erased  " — "  three 
renvois — approved."  This,  coming  at 
the  end  of  the  entire  instrument,  appears 
to  shew  that  the  notary  was  careful  to 
discharge  his  duty  with  regard  to  the 
certification  of  erasures  and  renvois ;  and 


it  makes  it  in  the  last  deg^ree  improbable 
that  he  would  have  omitted  to  certify 
this,  if  it  had  really  the  nature  of  an  in- 
terpolation, or  alteration,  or  addition,  or 
ren/ooi,  such  as  was  contemplated  by  the 
law.     Of  course,  if  it  was  not  there,  and 
if  he  fraudulently  added  it  afterwards,  he 
might  fraudulently  have  certified  in  that 
manner.      But  i>iiat  supposition  redaces 
the  deed  to  something  inconsistent  with 
ite  obvious  intention.     The  principle  of 
these  laws  is  the  same  with  that  which 
we  are  very  familiar  with  in  the  case  of 
wills ;  where  that  whicih  appears  to  have 
been  added,  or  altered,  by  way  of  erasure 
or  interlineation,  requires  authentication, 
and  otherwise  would  be  presumed  to  have 
been  subsequent  to  the  execution  of  the 
instrument,    the   instrument  without  it 
being  sensible  and  coherent.     And  their 
Lordships  fijid  that  this  is  indeed  the  test 
laid  down  by  some  of  the  authorities  cited 
on  both  sides ;  particularly  in  the  case  of 
Savere  t.   Scwere,  cited  from  Dallos  of 
1851,    where,   upon  the  present   French 
law,  oonceived  in  terms  somewhat  similar 
and  the  same  in  principle,  it  was  made 
the  very  essence  of  the  question  whether 
the  context  was  complete  without  the 
addition  of    the  words  in  controversy. 
The  words  which  were  in  question  were 
these — ^it  was  a  marriage  contract,  and 
between  one  line  and  another  these  ^ords 
were  introduced  i  ^^  la  diie  donation  elant 
faite  a  Hire  de  precipuiy     Upon  this,  the 
Court  said,  ^'  One  of  the  prescriptions  of 
the  law  expressly  laid  down  is  that  no- 
thing shall  be  added  to  that  which,  in 
what  has  been  already  written,  forms  a 
complete  sense ;  *'   and  then,  "  Notwith- 
standing  that  law,  in  the  particular  case, 
the  stipulation  was  complete  by  the  last 
words,  '  a  revenue  of  600  francs  ; '  those 
which  followed,  determining  the  charac- 
ter of  the  donation,  constitute  a  new  order 
of  ideas,  and  are  therefore,  according  to 
the  law,  words  added  within  the  meaning 
of  the  law."     It  appears  to  their  Lord- 
ships that  such  a  test  applied  to  this  case 
supporto  the  instrument  and  not  the  re- 
verse ;  because  the  sense  is  not  complete, 
the  deed  is  not  coherent,   without  the 
pages  which  are  objected  to,  and  is  so 
with  them.     This  objection,  therefore,  as 
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an  objection  of  form,   appears  to  their 
Lordships  also  entirely  to  &il. 

Then  we  come  to  the  other  objection 
of  form,  with  respect   to  the  place  stated 
npon  the  face  of  the  deed  as  the  place  of 
passing  the  instrument.    It  is  stated  npon 
the  face  of  the  deed  that  it  was  passed  in 
the  parish  of  St.  Amboise,  in  the  house 
of  the  son.    Upon  the  subject  of  the  place, 
the  law  relied  upon  is  the  Ordinance  of 
Blois,  Article  167, — '*  Notaries  shall  also 
be  bound  to  state  in  their  contracts  the 
qnalitj,  abode  and  parish  of  the  parties, 
and  the  witnesses  named  in  them;  the 
house  where  the  contracts  were  passed," 
and  so  on.     Now,  if  their  Lordships  had 
to  determine,  as  a  mere  question  of  con- 
struction, the  effect  of  those  words,  '*  the 
house  where  the  contract  shall  have  been 
passed,"  they  would  be  obliged  to  say 
that  the  terms  of  that  law  do  not  ex- 
pressly refer  to  a  case  where  the  acknow- 
ledgment or  signature  of  some  of  the  par- 
ties has  been  token  at  one  house,  and  the 
acknowledgment  or  signature  of   other 
parties  at  another  house,  and  where  the 
notary  signs  and  passes  the  act,  as  forashis 
signature  is  the  mode  of  passing  it,  after 
the  last   acknowledgment  or  signature. 
If  their  Lordships  were  obliged  to  ex- 
press an  opinion  on  those  words,  they 
are  by  no  means  prepared  to  say  that 
they  are  not  susceptible  of  the  construc- 
tion, that  the  proper  place  to  be  certified 
as  the  house   where  the  contracts   are 
passed  is  that  in  which  the  notary  com- 
pletes the  contract  by  affixing  his  own 
signature,  which  in  this  case  was  done ; 
and,  if  that  were  sufficient,  it  would  re- 
move the  objection.     Furthermore,  the 
case  cited  by  Mr.  Bom  pas,  of  Evawtwrel 
V.  Evanturel  (1)  before  this  tribunal,  is 
in  point  as  to  the  principle.     There  is 
clear  and  fall  eyidence  that  what  was 
done  in  this  case  was  in  accordance  with 
the  customary  practice  of   notaries    of 
Lower  Canada,  at  all  events  at  Quebec. 
Seven    witnesses,    notaries,    were    exa- 
mined on  the  part  of  the  appellants  ;  all 
of  them  proved  that  this,  or  something 
similar,  was  their  own  practice  and  the 
practice  to  which  they  were  accustomed ; 
one  of  them  proved  that,  according  to  his 
experience,   it  was  the  general  practice 


of  those  with  whom  he  had  done  business. 
No  evidence  was  offered  to  the  contrary  ; 
which  is  the  more  remarkable,  because 
the  next  witness  to  those  upon  the  record 
is    the    appellant  himself,   a  notary  at 
Quebec ;  and  the  first  passage  in  his  evi- 
dence is  to  the  effect  that  the  practice  of 
notaries  of  Quebec  is  not  to  require  the 
presence  of  the  second  notary  when  the 
act  is  passed.     He  knew  what  evidence 
had  been  given  by  the  other  notaries  of 
the  general  practice  of  Quebec ;  and  had 
it  been  otherwise,  can  it  be  doubted  that 
his  counsel  would  have  g^ven,  or  endea- 
voured to  give,  him  the  opportunity,  on 
cross-examination,  of  stating  his  own  ex- 
perience and  professional  knowledge  upon 
that  subject  ?     Their  Lordships,  under 
those  circumstances,  entertain  no  doubt 
that  credit  may  be  given  to  the  witnesses 
who  shew  in  what  sense  this  law  has 
been  practically  understood    and  acted 
upon  by  the  notaries  of  Quebec ;  and  they 
are  not  at  all  prepared  to  say  that  a 
notarial  act  passed    according    to  that 
practice    therefore    loses    its    authentic 
character.     But  beyond  that,  the  passage 
cited  by  Chief  Justice  Dorion  from  TouU 
lier  is  to  this  effect :  that  if  upon  the  face 
of  the  Act  there  is  a  description  which  is 
shewn  to  be  incorrect,  the  consequence  is 
not    nullity,  nor  that  the  act  loses  its 
notarial    and    probative    character,   but 
only  that  it  must   be  proved  that  the 
place  where  it  actually  was  passed  was 
within  the   jurisdiction   of  the  notary. 
The  very  same  media  of  proof  by  which 
the  respondent  here  attempts  to  shew 
that  what  appears  upon  the  face  of  this 
act  is  inapplicable  to  the  place  where  the 
sureties  (using  that  expression  for  con- 
venience and  brevity  only)  assented,-^ 
that  very  same  evidence  shews  that  if 
they  did  assent,  the  place  where  they  did 
so  was  within  the  jurisdiction  of    the 
notary.     It  may  well  be,  that  according 
to  Canadian  law  the  appellants  cannot 
use  in  their  own  favour  the  testimony 
which  was  extracted  from  them,  or  rather 
from  Abraham  Hamel,  by  the  respondent^ 
but  the  respondent  has  chosen  to  use  it. 
He  cannot  use  it  to  shew  that  the  act 
was  not  acknowledged  by  the  parents  at 
the  house  of  the  son,  and  exclude  the 
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""j'Se  ntouier;  that  it  was  necesBaiy 
^re  sboidd  be  independent  witnesses  to 
rtify  ^  ''''"  '^^'^  identity  for  the  pnr- 
^g  of  the  contract,  Bnt  the  fonndation 
^fftll  argument  on  that  subject  fiuls ;  for 
tber«  is  no  evidence  that  those  persons 
vere  not  at  the  time  known  to  the 
notary;  and  it  would  be  inconsistent 
altogether  with  the  principle  of  the  credit 
given  to  notarial  instraments  to  assnme 
that  fact  for  the  purpose  of  inferring  that 
something  reqnired  by  the  law  was 
omitted  to  be  done. 

Their  Lordships  are  thus  brought  to 
the  only  remaining  point :  Was  or  was 
not  this  instmment,  which  must  now  be 
taken  aa  well  executed,  authentic  and 
probative, — siifB.cient  in  law  to  bind  the 
title  which  the  respondent  claims  through 
the  donation  of  the  mother  ?  Their  Lord- 
ships think  that,  having  regard  to  the 
terms  of  the  law  and  the  decisions  upon 
it,  they  ought  to  hold,  that  it  was  suffi- 
cient for  that  porpose.  The  matter 
stands  thus  :  In  1808  Joseph  Falardeau, 
the  father,  married  his  wife,  and  two  in- 
atrumente  were  then  contemporaneously 
ezecnted.  By  one  of  them  toe  immove- 
able property  in  question,  with  other 
things,  was  conveyed  by  way  of  donation 
by  the  wife's  moUier  to  the  future  hus- 
band and  wife,  that  is,  to  Falardeau,  and 
Joeephte  Savard.  By  the  other,  which 
was  a  marriage  contract,  Falardeaa  and 
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^  irife  agreed  inter  se  that  they  wonld 
*  lire  in  commnnity;  that  all  immoveable 
M  well  as  other  property  belonging  to 
either  of  them  at  the  date  of  the  marrii^ 
shonid  be  bronght  into  community;  tbat 
it  should,  for  the  purposes  of  the  com- 
munity, be  deemed  moveable ;  and  thee 
there  was  a  clause,  called  the  claoBe  of 
repme,  at  the  end,  to  the  effect  that  when 
the  commnnity  was  dissolved  by  deatli  or 
otherwise,  the  wife  might,  at  her  option, 
reclaim  or  resume  all  property  brooght  in 
on  her  part  clear  and  free  from  the  debts 
and  charges  of  the  community  ;  bnt  witb 
this   qunfification,    that  in    any  case  io 
which  she  had  bound  hereelf,  or  farU 
(which   their    Lordships  nndentand  to 
mean  assented  in  any  manner  verbally  or 
personally  to  a  particular  debt  or  chai^), 
or  had  a  judgment  prononnoed  by  some 
competent  Court  gainst   her ;  in  tlioee 
cases  she  was  to  rely  upon  and  to  have 
the  benefit  of  the  liability  of  her  hus- 
band's estate,  to  supply  what  evidently 
that  clause  supposed  she  would  lose ;  and 
shonid   have,  as   from  the   date  of  the 
marriage,  a  hypothec  upon  her  husband's 
estate  for  the  fulfilment  of  that  contin- 
gent obligation.      The   commnnity  still 
subsisted  as  to  this  immoveable  proper^ 
when    the   deed    now  in     question  wm 
passed  in  1855.     Three  years  afterwards 
the  wife  elected  to  dissolve  the  comtna- 
nity,   and  to   take  the    benefit  of    this 
clause  of  repme.  The  question  is  whether, 
having  previously  assented  to  this  nota- 
rial act  passed  in  fevour  of  the  appel- 
lants,   she   is   or  is    not    bound  by  the 
hypothec  contained  in  that  act.     By  the 
law  of  Lower  Canada  (it  is  not  necessary 
to  refer  to  the  text),  it  is  provided  that  a 
married  woman  shall  not  become  surety 
for  the  debts  of  her  husband ;  and  H  has 
been  decided  upon  that  laiv,  in  the  caae 
o(Jodoin  V.  Dufnane  (2),  that  all  engine- 
mentfi,  thongh  with  third  parties  and  not 
creditors   immediately    of    the    husband, 
which  the  wife  enters  into  concurrently 
with  the  husband,  are  to  be  treated  con- 
stmctdvely  as  his  liabilities  ;  that  is  to 
say,  that  the  contract,  whether  it  be  of 
suretyship  for  somebody  else  or  of  any 
othir  kind,  is  to  be  treated  as  primarilt' 


(2)  US. 


1.  R«p.  1 10. 


>L.  46.] 


MICHAELMAS  1876  to  MICHAELMAS  1877. 


17 


\mel  y.  Panel, 


K 


itract,  and  the  wife  as  bronght  in 
to  secure  the  liability  which  he  is 
contract.     Their  Lordships  wish 
distinctly  understood  that  they 
.opinion  upon  the  question, 
case  of  Jodoin  v.  Dufrewie  (2) 
'ded  or  not.     It  is  not  in 
iw  necessary  to  say  a  word 
uct   from  its  authority, 
ay  be;   but  they  also 
thing  which    can    be 
J  its  authority.     But, 
^e  good  law,  stiU  the  ques« 
us,   what  the    effect  of   that 
^  is  upon   this  particular  trans- 
.^>np     Now  this  transaction  consists, 
as  far  as  the  appellants  and  the  debtor 
are  concerned,  really  of  three  parts.     In 
the  first  part  it  is  expressed  that  they 
pledge  themselves  as  sureties  for  the  pay- 
ment of  the  son's  debt.    The  law,  as  in- 
terpreted  in  that  case,  clearly  and  beyond 
controversy  renders    that  null   and  in- 
effectual  as   far  as   the  mother  is  con- 
cerned, but  leaves  it  perfectly  effectual 
and  vsdid   as  far  as  the  father  is  con- 
cerned.     Next    they  purport,    as    such 
sureties,  to  hypothecate  the  immoveable 
property  in  question  which  was  then  in 
the  communiiy  as  moveable.    .The  law 
again,    their    Lordships   assume,   would 
strike  at  that  which  they  purport  to  do 
as  sureties  bv  way  of  hypothecation,  so 
far  as  the  wife  is  concerned,  and  would 
leave  that  part  of  the  deed  as  only  the 
husband's  deed ;  but  it  would  be,  as  far 
as  his  power  over  this  property  in  com- 
munity extended,  a  perfectly  good  deed, 
and  valid  and  effectual,  subject  to  what 
might  follow  from  the  clause  of  reprise  in 
the  marriage  contract.     There  is  a  third 
part  of  the  deed,  which  is  not  connected 
in  like  manner  with  the  first  or  with  the 
obligation  of  suretyship  so  far  as  the  wife 
is  concerned.     On  the  contrary,  it  is  ex- 
pressed  in  words  which  shew  that  the 
framers  of  it  were  well  aware  that  it  was 
necessary  to  deal  there  with  a  distinct 
matter,  which  might  or  might  not  be 
effectual,  apart  from  the  preceding  con- 
text.    In  that  portion  of  the  deed  the 
wife  expresses  her  consent  to  the  hypo- 
thecation of  the  immoveable  property  in 
question  by  her  husband  in  favour  of  the 
creditors,  and  renounces  in  their  favour 
Vol.  46. — Pwv.  Oouk. 


all  claims,  whether  by  way  of  property  or 
of  hypothec,  which  she  might  otherwise 
have  been  competent  to  make  to  their 
prejudice.  Does  that  consent  and  that 
renunciation  fail,  because  she  could  not 
make  herself  a  sureiy,  and  because  she 
could  not  hypothecate  in  the  character  of 
surety  ?  Their  Lordships  see  no  reason 
for  holding  that  it  does  fail.  In  that 
opinion  they  are  fortified,  as  appears  to 
them,  both  by  reason  and  by  authority. 
By  reason,  because  the  wife  could  only 
claim  to  disturb  the  husband's  hypothe- 
cation by  virtue  of  the  clause  of  reprise^ 
on  which  she  acted  two  or  three  years 
afterwards,  in  the  marriage  contract. 
But  that  clause  of  reprise,  if  you  look  to 
its  terms,  does  not  enable  her  to  resume 
or  reclaim  anything  as  against  a  creditor 
in  whose  favour  she  has  consented  to  the 
act  of  her  husband  during  the  commu- 
nity ;  and  their  Lordships  think  there  is 
no  reason  or  authority  for  holding  that 
the  law,  which  was  passed  long  after 
that  contract,  to  prevent  married  women 
making  themselves  sureties  for  their 
husbands,  could  enlarge  the  effect  of  the 
clause  of  reprise,  or  make  it  operative  in 
the  wife's  favour  as  against  the  husband's 
power  over  the  community,  in  a  case  in 
which,  according  to  the  qualification  ex- 
pressed in  its  terms,  it  would  not  be  so 
operative.  It  has  been  expressly  so 
decided  in  Lower  Canada  in  the  case, 
in  the  I4th  volume  of  the  Lower  Canada 
Beports,  110,  of  Dcmd  v.  Oagnon;  and 
although  that  appears  to  be  the  decision 
of  a  single  Judge,  their  Lordships  see  no 
reason  to  doubt  that  it  was  well  decided, 
and  they  have  no  reason  to  suppose  that 
it  has  ever  since  been  called  in  question. 
The  other  authorities  also  go  to  the  effect 
that,  although  there  may  be  in  a  deed  an 
ineffectual  attempt  to  bind  a  married 
woman  by  words  of  obligation,  yet  a  re- 
nunciation of  this  kind  in  the  same  deed 
is  perfectly  good.  Two  decisions  of  the 
Courts  of  Lower  Canada, — no  doubt  by  a 
majority  of  Judges  in  each  case,  and  I  think 
one  Judge  changed  his  mind,  —  Chief 
Justice  Duval, — are  referred  to  ;  both  of 
which  determined  that  the  renunciation 
and  the  consent  of  the  wife  to  her  hus- 
band's act,  as  against  such  rights  as  she 
'  might  have  under  a  marriage  contract^ 
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whether  of  hypothec  or  of  reprUe,  may  be 
good,  althon^  she  ooald  not  bind  herself 
by  a    direct    contract,   which    she   had 
attempted  to  do  in  the  same  deed.    Their 
Lordships  see  no  reason  to  differ  from 
those  decisions.     It  therefore  is  nnneees- 
sary  to  go  into  the  farther  consideraition 
of   the  question,   whether    a   clanse  of 
reprise  may  or  may  not  be  so  conceived 
as  to  destroy  the  hasband's  power  over 
mobilised  immoveables  of  the  wife  du- 
ramUe    communUcUe,      Pothier    evidently 
thonght  the  better  opinion  was  that  no 
clause  of  repriee  wonld  do  so,  for  that  the 
effect  of   mobilisation  and  the  effect  of 
commnnity  taken  together  required  that 
while  the  communi^  subsisted  the  hus- 
band should  be  able  to  deal  with  the  im^ 
moveables  as  moveables ;  but  at  the  same 
time,    recognising    some    difference    of 
opinion  among  jurists  on  the  subject,  he 
suggested  that  clauses  should  be  worded 
so  as   to  remove  that  doubt;  and  this 
clause  in  fact  has  been  so  worded.     The 
other  authori^,  Benusson,  relied  upon 
by  the  responaent,  most  distinctly  recog- 
nises the  general  power  of  the  husband, 
during  the  community,  not  only  to  sell 
but  to  hypothecate  tne  wife's  immove- 
ables under  such  circumstances ;  and  all 
that  can  be  said  to  the  contrary,  as  far  aa 
he  is  concerned,  is  that  he  saves  and  does 
not    determine    the  question  what    the 
effect  of  a  clause  of  reprise  might  be,  sup- 
posing it  were  expressed  in  terms  which 
clearly  were  intended  to  give  the  wife  a 
right  paramount  to  any  hypothecation  or 
alienation  by  her  husband.     The  autho- 
rities, as  far  as  they  go,  upon  this  sub- 
ject, appear    to  their   Loraships   to  be 
entirely  one  way,  and  that  is  against  the 
respondent. 

On  the  whole  case  they  are  of  opinion 
that  the  present  appeal  must  be  allowed, 
and  with  the  usual  consequences  as  to 
costs. 

Their  Lordships  will  therefore  humbly 
recommend  Her  Majesty  to  reverse  the 
judgmrait  of  the  Court  of  Queen's  Bench 
for  the  province  of  Quebec,  with  costs, 
and  to  affirm,  wii^  costs,  the  judgment 
of  the  Superior  Court. 

SolidtOEM-r-BiiKshoff,  Bompas  &  Cox,  for  appol- 
lanU ;  Ashbunt,  Morris  &  Co.,  for  reappodenU. 


fALFBSD   WOOLLIT    AHD    0TBEB8 

1877.     J      (appeUanis)  v.  tub  Airoa- 
Feb.  6.    I      mt'QWiBRAL    of    tictobu 

Victoria — Waste  Land — Crowns  Qraad 
^-Oold  Mines — Prerogative  of  the  Croum 
—6^6  Vict,  c.  36. 

By  5^6  Vict.  e.  36.  s.  5  the  governors 
of  the  Australian  Colonies  were  auihorised 
in  the  name  a/nd  on  behalf  of  her  Majesty ^ 
to  convey  in  fee  simple  to  a  pwrckaser^  awy 
waste  land  of  the  Grown  in  siueh  atlonies: — 
Held,  that  a  conveyance  under  ike  above 
stahde  did  not  traiufer  the  rights  of  ike 
Orown  to  gold  which  might  he  fowid  in 
8uchlg/nd. 

This  was  an  appeal  from  the  Sapieme 
Court  of  the  Colony  of  Victoria. 

By  a  grant  from  the  Crown  made  in 
Victoria,  and  dated  the  18th  of  June, 
1853,  a  parcel  of  land  b^ng  part  of  the 
waste  la^dfi  of  the  Crown  in  the  colony 
was  granted  to  the  lEippeUant  and  certain 
other  persons,  in  consideration  of  the 
eum  of  939^.  paid  by  them  into  the 
colonial  treasury.  By  another  fpnnt 
from  the  Crown,  also  made  in  Victoria, 
and  dated  the  18tii  of  June,  1S53,  an- 
other  parcel  of  land,  being  piurt  of  the 
waste  landfi  of  the  Crown  in  the  colony, 
was  granted  to  one  William  Kay,  in 
consideration  of  the  sum  of  252L  paid 
by  him  into  the  colonial  issasury.  Each 
grant  was  subject  to  the  following  and 
no  other  reservation,  namely :  *'  Pro- 
vided nevertheless^  and  we  do  hereby 
reserve  unto  us,  our  heirs  and  sncoesaors, 
all  such  parts  and  90  much  of  the  said 
land  as  may  hereafter  be  required  for 
making  public  ways,  canals  or  railroads, 
in,  over  and  through  the  3ame  to  be  set 
out  by  our  lieutenant-governor  for  the 
time  being  of  our  said  colony,  or  some 
person  by  him  authorised  in  that  respect, 
and  also  all  sand,  day-stone,  gravel  and 
indigenous  timber,  and  all  other  mate- 
rials the  natural  produce  of  the  said 
land  which  may  b^  required  at  any  time 
or  times  hereafter  fox  the  oonstructiou 
and  repair  of  any  public  ways,  bridges, 
canals  and  nolroaoU,  or  any  fesicas,  em- 
bankmentee  dam««  sewers  or  dnans 
nacessa^  for  the  aai^ie,  together  with  the 
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light  of  taking  aad  removing  all  snch 
materials.  And  we  do  hereby  farther 
reBerve  nnto'  ns,  oair  heirs  and  saccessors, 
the  right  of  fnll  and  free  ingress,,  egress 
and  regress,  into,  out  of,  and  upon  the 
said  land  for  the  sevecal  pnrposes  afore- 
said." 

At  the  daie  of  each  of  the  grants  no 
gold  mine  or  other  mine  of  any  descrip* 
tion  had  been  opened  in  the  land  thereby 
granted. 

The  whole  of  one  parcel  and  part  of 
the  other  became  vested  in  the  appellants, 
who  h(dd  the  same  as  tmstees  for  a  part- 
nership eaUed  "The  Goliban  Mining 
Comnany,"  the  object  of  the  partner- 
ship being  to  mine  for  all  valuable  snb- 
stances  within,  nnder  or  upon  the  said 
lands  so  vested  in  the  appellants. 

The  appellants,  on  the  23rd  of  Jnne, 
1875,  filed  a  bill  against  the  Iron  Stone 
Gh>ld  Mining  Company,  Limited,  and  the 
respondent..  The  bill  alleged  that  the 
defendant  company  had  sunk  a  shaft 
and  oonstnicted  a  dnive  in  land  adjacent 
to  the  land  so  vested  in  the  appellants, 
and  by  means  of  sncli  shaft  and  drive 
had  driven  into  the  lands  of  the  appel- 
lants and  removed  large  quantities  of 
anriferons  earth  and  gold  therefrom,  and 
wonld  continne  to  carry  on  mining 
operations  in  the  lands  of  the  appellants, 
and  to  remove  gold  therefrom  nnless  re- 
strained by  injunction,  and  that  the 
respondent  pretended  that  the  Qneen  was 
entitled  to  all  gold  in  the  lands  so  vested 
in  the  appellants,  and  that  her  Majesty 
was  alone  entitled  to  relief  in  respect  of 
the  abstraction  of  anriferons  earth  and 
gold  from  sucht  lands.  The  appellants 
snbmitted  that  upon  the  grant  of  the 
lands  to  them  the  rigkt  to  all  gold 
therein  passed  to  the  grantees  thereof, 
and  that  her  Majesty  had  no  interest 
therein  or  in  anything  recoverable  in 
respect  of  the  abstraction  of  gold  from 
snch  lands.  The  bill  prayed  for  an 
injunction  against  the  defendant  com- 
pany, and  that  the  defendants  other  than 
the  respondent  might  be  ordered  to  pay 
to  the  appellants  the  value  of  the  gold 
and  auriferous  earth  so  taken  as  herein- 
before mentioned  by  the  defendant  com- 
pany. 

The  respondent  demurred  to  the  bill 


on  the  ground  that  the  appellants  were 
not  as  against  the  Grown  entitled  to  any 
of  the  g^ld  or  auriferous  earth  in  the 
lands  as  mentioned  in  the  bill. 

Mr.  Justice  Molesworth,  on  the  4th  of 
October,  1875,  delivered  judgment,  allow, 
ing  the  demurrer  and  dismissing  the  bill 
as  against  the  respondent. 

From  this  judgment  the  present  appeal 
was  brought. 

Mr,  J,  Brown  and  Mr.  J,  D.  Wood,  for  the 
appellants. — Crown  grants  in  the  colony 
of  Victoria  convey  to  the  purchaser 
everything  below  the  surface,  and  there- 
fore gold  mines.  In  England  the  Crown 
was  in  the  habit  of  making  grants  of  land 
merely  from  grace  and  favour,  whereas 
in  Victoria  grants  were  never  made 
except  for  valuable  consideration,  and 
therefore  the  reason  upon  which  it  has 
been  held  that  a  gold  mine  in  England 
will  not  pass  except  by  express  words  of 
ffrant  is  inapplicable  in  Victoria.  The 
&ct  that  in  the  Crown  grants  other  reser- 
vations or  exceptions  were  made  shews 
that  it  was  not  intended  that  gold  mines 
should  be  reserved.  The  circumstances 
in  a  colony  where  gold  mining  is  a 
general  pursuit,  differ  from  those  of 
England,  and  render  the  law  of  England, 
as  to  the  rights  of  the  Crown  to  mines  of 
gold  and  silver,  inapplicable  to  the 
colony.  Upon  the  true  construction  of 
the  statute  5  &  6  Vict.  c.  36,  everything 
was  intended  to  be  conveyed  which  was 
not  expressly  reserved  or  excepted  out  of 
the  grant. 

Mr,  Cotton,  Sir  J.  Stephen  and  Mr, 
Bowen,  for  the  respondent. — The  right  of 
the  Crown  to  gold  and  silver  mines  in 
the  colony  of  Victoria  can  only  be  con. 
veyed  by  a  royal  grant,  and  by  express 
words  of  grant.  A  grant  of  mines  or 
lands  from  the  Crown  without  suck 
express  words  will  not  pass  gold  or 
silver  mines.  On  the  facts  stated  in  the 
bill  the  appellants  have  no  title  to  gold  or 
auriferous  earth  against  the  Crown.  In 
England  the  Crown  is  entitled  to  all 
gold  and  silver  mines  against  the  owners 
of  private  property  and  all  other  persons. 
This  right  can  be  conveyed  away  only  by 
express  conveyance  of  royal  mines ;  a 
grant  of  lauds  from  the  Crown  including 
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in  the  description  all  mines  will  not  pass 
royal  mines — TJie  Queen  v.  The  Earl  of 
Norihumberland  (1).  They  referred  to 
2  Institutesy  577;  3  InstUutes,  132; 
Chitty^s  BlacksUme,  295;  Ghitty's  Pre- 
rogative, 145 ;  Comyn^s  Digest,  Waife. 

Lord  Blackburn  delivered  the  judg- 
ment of  their  Lordships  (2). 

Their  Lordships  are  of  opinion  that 
this  appeal  must  fail.  The  point  is  an 
extremely  narrow  one,  though  it  m^  be 
one  of  considerable  importance.  It  is 
simply  whether  npon  the  sales  of  waste 
lands  of  the  Crown,  which  are  set  forth 
in  the  bill,  the  gold  that  might  be  found 
in  such  lands  passed  to  the  purchasers, 
there  being  no  words  in  the  grants  from 
the  Crown  expressly  gpranting  it.  Now 
whatever  may  be  the  reasons  assigned  in 
the  case  in  Plowden  (1)  for  the  rule 
thereby  established,  and  whether  they 
approve  themselves  or  not  to  modem 
minds,  it  is  perfectly  clear  that  ever 
since  that  decision  it  has  been  settled 
law  in  England  that  the  prerogative 
right  of  the  Crown  to  gold  and  silver 
'found  in  mines  will  not  pass  under  a 
grant  of  land  from  the  Crown,  unless 
by  apt  and  precise  words  the  intention  of 
the  Crown  be  expressed  that  it  shall 
pass.  It  was  fairly  conceded  by  the 
learned  counsel  for  the  appellants  that 
this  rule  must  be  taken  to  have  been  in- 
troduced as  part  of  the  common  law  of 
England  into  the  colony  of  Victoria. 
The  question,  therefore,  resolves  itself 
into  this:  whether  the  statute  5^6 
Vict.  c.  36  has  so  modified  the.  common 
law,  that  a  sale  of  waste  lands  under  that 
statute  must  be  taken  to  include  a  grant 
of  the  gold  and  silver  that  may  be  found 
under  the  lands  so  granted. 

It  is  upon  the  construction  of  this 
statute  alone  that  the  present  question 
turns.  The  grants  in  question  were 
made  in  the  year  1853,  and,  therefore, 
before  the  passing  of  the  statute  18  & 
19  Vict.  c.  55,  when  the  Crown  in  1855, 
whilst  sanctioning  the  Act  of  the  Local 
Legislature,    which    is    known    as    the 


(1)  1  Plowden,  310. 

(2)  Sir  J.  W.  Colvile,  Sir  Barnes  Peacock,  Sir 
Montague  £.  Smith,  and  Sir  B.  P.  Collier. 


Constitution  Act,  formally  transferred 
its  rights  in  the  gold  and  silver  in  the 
colony  to  be  dealt  with  by  the  colonial 
legislature. 

Their    Lordships  have  carefully  con- 
sidered   the    arguments     addressed    to 
them,  and  the  provisions  of  the  statute 
5^6   Vict.  c.   36,  and  th^  can  find 
nothing  in  the  latter  which  leads  them  to 
the  conclusion  that  a  construction  ought 
to  be  applied  to  a  grant  of   Crown  lands 
under  that  statute    different  from   that 
which  a  similar  grant  would  obtain  in 
this  country.     The  object  of  the  Act  was 
to  empower  the  governor  of  the  colony 
to    deed  with    the  waste    lands  of  the 
Crown  in  the  colony,  by  putting  than  up 
for  sale,  under  certain    conditions,  by 
public  auction.     The  Crown  seems  still 
to  have  retained  a  certain  interest  in  and 
power  of  disposition  over  the  proceeds  to 
be  realised  by  the  sales;  for  the  19th 
section    provides    that,  ''subject  to  tbe 
charge  above  mentioned,"  meaning  the 
charge  mentioned  in  the  18th  section  for 
the  expenses  of  surveying  and  the  like, 
"  the  gross  proceeds  of  the  sale  of  the 
waste  lands  of  the  Crown  in  each  of  the 
colonies  shall  be  appropriated  and  applied 
to  the  public  service  of  the  said  colonies 
respectively,    in    such    manner    as    her 
Majesty  or   the    Conmiissioners    of   her 
Majesty's  treasury,  or  any  three  of  them, 
shidl  from  time  to  time  direct."      It  is 
expressly  provided  that  one  half  at  least 
shall  be  applied  to  the  purpose  of  emigra- 
tion;  but,  subject  to  that  provision,  it 
would  seem  that  there  remained  in  the 
Crown    as    represented    by    the    Home 
Government  the  power  of  directing  the 
application  of  the  proceeds  to  be  realised 
by  the  waste  lands.     There  is  no  refer- 
ence to  the  rights  of  the  Crown  in  the 
precious  metals  to  be  found   under  the 
soil ;  and  it  is  a  recognised  principle  of 
the  construction  of  statutes  that  the  pre- 
rogative rights  of   the    Crown   can    be 
affected  only  by  express  words  or  neces- 
sary implication.      The  state  of   things 
that    existed  when    these    grants    were 
made    has    been    altered    by  the   later 
imperial    statute     and    the    subsequent 
legislation    in     the    colony;    but    with 
the  efiect  of   this  we  have  not  now  to 
deal. 
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WoolUy  T.  Attorney- Gen,  of  Victoria. 

Their  Lordships,  therefore,  fxdlj  con- 
cur with  Mr.  Justice  Molesworth  in  the 
reasons  assigned  by  him  for  his  judg- 
ment; and  they  will  hambly  recom- 
mend her  Majesty  to  confirm  that  judg- 
ment, and  to  dismiss  this  appeal  with 
costs. 


Solicitors— Wilde,  Barber  &  Brown,  for  appellants ; 
Freshfields  &  Williams,  agents  for  Henry  i*. 
Gamer,  Grown  Solicitor,  Melboame,  for  re- 
spondent. 


{THE  REGISTRAR  OF  TITLES  OF 
TiCTORU  {appellant)  v,  Ro- 
bert BRAND  PATER80N  (re- 
spondetU), 

Victoria  —  Land  Acts — Oonstruction — 
Judgment  —  Ft.  fa. — Title — Registrar — 
Thdyof. 

The  Transfer  of  Land  Act  (2  St  S  of  Fte- 

ioria),  by  section  106,  provides,  *'  That  no 

execution  registered  shall  bind,  charge  or 

affect  any  land,  but  the  Registrar,  on  being 

served  toiih  a  copy  of  any  writ  of  fieri  fa^sias, 

accompanied  by  a  statement  specifying  the 

land  sought  to  be  affected  thereby,  shall, 

after  marlevng  upon  such  copy  the  time  of 

such  service,  enter  the  same  in  the  register 

hook,  and  after  any  land  shaU  have  been 

sold  ufider  such  writ,  the  Registrar  shall, 

on  receiving  a  transfer,  enter  such  tra/nsfer 

in  the  register  book,  whereupon  the  pur" 

chaser  shaU  become  the  transferee,  and  be 

deemed  proprietor  of  the  land,  provided  thai 

ut\til  such  service  as  aforesaid  no  sale  or 

iratisfer  under  the  writ  shall  be  valid,  as 

against  a  purchaser  for  value,  notwUh" 

Handing  the  writ  was  achuiUy  lodged  for 

execution  at  the  time  of  the  purchase,  and 

the  purchaser  had  actual  or  constructive 

Mtice  of  the  lodgment  of  such  writ.    Every 

tuck  writ  shall  cease  to  affect  any  land, 

uvless  a  transfer  upon  a  sale  under  such 

mit  ihaU  be  left  for  entry  upon  the  register 

foiihin  three  months  from  the  day  on  which 

^e  copy  wcu  served.'* 

A  copy  of  a  rorit  of  fi.  fa.  against  a 
registered  proprietor  was  served  on  the 
Begisirar,  and  a  copy  of  an  alias  writ  was 
Mroed  within  three  months,  but  no  transfer 
under  the  original  tvrit  was  left  for  entry 


within  three  months.  After  the  eospiration 
of  three  months  from  the  service  of  the  ori- 
ginal  writ  the  Registrar  issued  a  certificate 
of  HUe  to  a  purchaser  from  the  registered  pro- 
prietor,  the  transfer  being  lodged  for  regiS' 
tration  before  the  service  of  the  alias  writ: — 
Held,  t?uit  the  Registrar  was  justified  in 
issuing  such  eertificale. 

This  was  an  appeal  from  the  Supreme 
Goart  of  the  Colony  of  Victoria. 

The  appeal  was  from  three  orders  of 
the  Sapreme  Conrt,  made  respectively  on 
the  2nd  September,  1872,  the  3rd  April, 
1873,  and  the  19th  September,  1874,  by 
the  first  of  which  it  was  ordered  that  the 
Registrar  of  Titles  should  register  cer- 
tain transfers  of  land  to  the  respondent, 
in  accordance  with  the  106th  section  of 
the  Transfer  of  Land  Statute;  by  the 
second,  that  the  Registrar  of  Titles  should 
call  in  the  certificates  of  title  to  one 
William  Baylis,  and  should  issue  to  the 
respondent  clean  certificates  of  title  to 
the  said  land  under  the  provisions  of  the 
said  statute ;  and  by  the  last  it  was  ordered 
that  the  Registrar  of  Titles  should  register 
the  respondent  as  proprietor  of  the  land, 
and  issue  to  the  respondent  clean  certifi- 
cates of  title  in  respect  of  the  said  land. 

The  106th  section  of  the  Transfer  of 
Land  Statute  (Act  No.  301)  provides 
that,  "No  execution  registered  prior  to 
or  after  the  commencement  of  this  Act 
shall  bind,  charge  or  affect  any  land,  or 
any  lease,  mortgage  or  charge ;  but  the 
R^^trar,  on  being  served  with  a  copy 
of  any  writ  o£  fieri  facias  issued  out  of  the 
Supreme  Courts  or  of  any  decree  or  order 
of  such  Court,  accompanied  by  a  state- 
ment signed  by  any  party  interested,  or 
his  attorney,  solicitor  or  agent,  specifying 
the  land,  lease,  mortgage  or  charge  sought 
to  be  affected  thereby,  shall,  after  mark- 
ing upon  such  copy  the  time  of  such  ser- 
vice, enter  the  same  in  the  register  book, 
and  after  any  land,  lease,  mortgage*  or 
charge  so  specified  shall  have  been  sold 
under  any  such  writ,  decree  or  order,  the 
Registrar  shall,  on  receiving  a  transfer 
thereof  in  such  one  of  the  forms  in  the 
fifteenth  schedule  hereto  as  the  case  re- 
quires (which  transfer  shall  have  the 
same  effect  as  if  made  by  the  proprietor), 
enter  such  transfer  in  the  register  book, 
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and  on  such  entry  being  made  the  par- 
chaser  shall  become  the  transferee,  and 
be  deemed  the  proprietor  of  sach  land, 
lease,  mortgage,  or  charge.  Provided 
always,  that  until  snch  service  as  afore- 
said, no  sale  or  transfer  under  snch  writ 
shall  be  valid  as  against  a  purchaser  for 
valuable  consideration,  notwithstanding 
such  writ  was  actually  lodged  for  execu- 
tion at  the  time  of  the  purchase,  and 
notwithstanding  the  purchaser  had  ao. 
tual  or  constructive  notice  of  the  lodg- 
ment of  such  writ.  Upon  production 
to  the  Commissioner  of  sufficient  evidence 
of  the  satisfaction  of  any  writ  a  copy 
whereof  shall  have  been  served  as  afore- 
said, he  shall  direct  an  entry  to  be  made 
in  the  register  book  of  a  memoraadum  to 
that  effect,  and  on  such  entry  such  writ 
,  shall  be  deemed  to  be  satisfied.  Every 
such  writ  shall  cease  to  bind,  charge  or 
affect  any  land,  lease,  mortg^age  or  charge 
specified  as  aforesaid,  unless  a  transfer 
upon  a  sale  under  such  writ  shall  be  left 
for  entry  upon  the  register  within  three 
months  from  the  day  on  which  the  copy 
was  served." 

The  I35th  section  of  the  Real  Property 
Statute,  1864  (3  Victorian  Statutes)  en- 
acts that  '*  houses,  lands  and  other  here- 
ditaments and  real  estates  situate  or  being 

within  Victoria shall  be 

subject  to  the  like  remedies,  proceedings 
andprocess  in  any  Court  of  Law  or  Equity 
in  victoria,  for  seizing,  extending,  selling 
or  disposing  of  any  such  houses,  lands 
and  other  hereditaments  and  real  estates 
towards  the  satisfaction  of  debts,  duties 
and  demands,  and  in  like  manner  as  per- 
sonal estates  in  the  said  colony,  are  seized, 
extended,  sold  or  disposed  of  for  the  sa- 
tisfaction of  debts.*' 

The  facts  were  as  follows : — Before  and 
on  the  20th  of  October,  1871,  one  John 
Mulholland  was  the  registered  proprietor 
of  certain  lands.  On  that  day  a  copy  of 
a  writ  of  fieri  facias  in  an  action  in  the 
Supreme  Court  against  him,  at  the  suit 
of  one  Manifold,  was  served  on  the  Re- 
gistrar of  Titles,  accompanied  by  a  state- 
ment, as  required  by  the  said  106th  sec 
tion  of  the  statute,  specifjdng  the  lands 
sought  to  be  affected  by  such  writ,  and 
the  usual  entry  was  thereupon  made  in 
the  register  book.     On  the  2nd  January, 


1872,  Mulholland  lodged  transfers  of  the 
lands  from  himself  to  William  Baylis,  in 
consideration  of  632Z.  paid  to  him  by 
Baylis.  After  the  expiration  of  three 
months  from  such  service  of  the  copy  of 
the  fieri  facias,  the  transfers  from  Mulhol- 
land to  Baylis  were  registered,  and.  sub- 
sequently certificates*  ef  title  were  issued 
to  Baylis.  On  the  5th  January,  1872,  a 
copy  of  an  alias  fieri  facias  in  the  said 
action  had  been  served  on  the  Registrar 
of  Titles,  accompanied  by  a  statement 
specifying  the  lands  as  those  sought  to  be 
affected  by  such  writ.  The  law  as  to  the 
issue  of  writs  of  alias  fieri  facias  is  the 
same  in  the  colony  of  Victoria  as  in  Eng- 
land, and  such  writs  are  liable  to  be  set 
aside,  unless  at  the  time  when  such  aU^s 
writs  are  issued  the  Sheriff  is  in  a  posi- 
tion to  make  a  return  of  nuUa  bona  to 
the  original  writ  of  fieri  fiicias.  On  the 
2nd  and  28th  March,  1872,  transfers  of 
the  said  lands  from  the  district  sheriff  to 
the  respondent,  in  consideration  of  8Z., 
were  lodged  for  registration,  but  the 
Registrar  refused  to  register  the  respon- 
dent as  the  proprietor. 

The  respondent,  upon  snch  refusal, 
required  the  Registrar  to  set  forth  in 
writing,  under  his  hand,  the  grounds  of 
his  refusal  to  register  the  respondent  as 
the  proprietor,  and  the  Registrar  then 
set  forth  the  following  ground  of  refusal ; 
namely, — "  That  as  a  transfer  on  a  sale 
under  the  writ  served  on  the  20th  Oc- 
tober, 1871,  was  neglected  to  be  left  for 
entry  upon  the  register  within  three 
months,  such  writ  ceased  to  bind,  charge 
or  affect  the  land." 

The    respondent,  on    the   29th   June, 
1872,  obtained  a  summons  calling  upon 
the  Registrar  to  appear  before  &e  Su- 
preme Court,  to  substantiate  and  uphold 
the  grounds  of  his  refusal  to  register  the 
respondent  as  proprietor  of  the  said  lands. 
On  the   10th  July,  1872,   the  Supreme 
Court,  after  hearing  counsel  for  the  Re- 
gistrar and  the  respondent  respectively, 
took  time  to  consider,  and  on  the  2nd 
September,    1872,    delivered   judgment, 
ordering  the  Registrar  fortl  irith  to  regis- 
ter the  transfers  from  the  district  sheriff 
to  the  respondent. 

The  respondent  made  an  application  to 
the  Registrar,   desiring  him  to  reqairr 


MIGHABLMAS  1876  to  MICHAELMAS  1877. 


Vol.  46.] 

Reguirar  of  Titles  of  lletoria  y.  Paterton, 

WiDiam  Bajlis  to  delirer  np,  for  the 
purpose  of  being  cancelled,  we  certifi- 
cates of  title  which  had  been  so  issued  to 
him,  bat  the  Registrar  re^ed  so  to  do. 

Li  obedience  to  'the  order  of  the  Su- 
preme   Court   of    the    2nd    September, 

1872,  certificates  of  title  were  offered  to 
the  respondent,  to  each  of  which  the  fol- 
lowing note  was  added,  bj  direction  of 
the  Commissioner  of  Titles  : — '*  This  cer- 
tificate is  issued  to  Robert  Brand  Pater- 
son,  the  transferee,  from  the  district 
Sheriff,  under  the  circumstances  appear- 
ing in  In  re  Bobert  Brwnd  Paieraon  (1),  and 
in  pursuance  of  the  decision  of  the  Supreme 
Court  in  that  case."  The  respondent 
refused  to  accept  such  certificates. 

The  respondent  required  the  Registrar 
(o  set  forth  the  grounds  of  his  refusal  to 
require  William  Bay  lis  to  delirer  up  his 
certificates  of  title  for  the  purpose  of 
being  cancelled,  and  of  the  direction  of 
the  Commissioner  of  Titles  to  add  to  each 
of  the  certificates  of  title  which  were  so 
offered  to  the  respondent  the  said  note 
hereinbefore  set  forth ;  and  the  Registrar 
accordingly  set  forth  the  grounds  of  his 
refusal  and  of  such  direction,  which  con- 
sisted of  a  re-statement  of  the  grounds 
set  forth  on  the  occasion  of  his  refusal  to 
renster  the  respondent  as  proprietor. 

The  respondent    on  the    12th  March, 

1873,  obtained  a  summons  caUing  upon 
the  Registrar  to  appear  before  the  Su- 
preme Court  to  substantiate  and  uphold 
the  grounds  of  his  refusal  to  call  in  the 
certificate  of  title  issued  to  William  Bay- 
hs,  and  to  issue  to  the  respondent  clean 
certificates  of  title ;  and  on  the  3rd  April, 
1873,  the  Supreme  Court,  after  hearing 
counsel  for  the  Registrar  and  respondent 
respectively,  delivered  judgment,  and  or- 
dered that  the  Reffistxar  of  Titles  should 
forthwith  call  in  tne  certificates  of  title  to 
William  Baylis,  and  should  forthwith  issue 
to  the  respondent  clean  certificates  of  title 
to  the  land. 

On  the  19th  September,  1874,  the 
Court  farther  ordered  that  the  R^pstrar 
of  Titles  should  register  the  respondent 
as  proprietor  of  the  land  under  the  pro- 
vinons  of  the  Transfer  of  Lands  Statute, 
and  should  issue  to  him  clean  certificates 
of  title  in  respect  of  the  said  land. 

(I)  8  Auiiralian  Jwritt,  pp.  62  and  64. 
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From  these  three  orders  the  present 
appeal  was  brought. 

Mr.  Ooiion,  Bir  J.  F,  Stephen  and  Mr. 
Dennistoun  Wood,  for  the  appellant. — 
The  Registrar  was  justified  in  issaing  a 
certificate  of  title  to  Baylis  as  transferee 
for  value  from  John  Mulhollaud.  The 
judgment  creditor  was  not  entitled  to 
issae  a  writ  of  alias  fieri  facias^  so  as  to 
defeat  a  prior  assignment  for  value  to 
Baylis,  which  had  previously  been  lodged 
for  registration.  The  Supreme  Court 
had  no  power  to  order  the  Registrar  of 
Titles  to  require  Baylis  to  deliver  up  the 
certificates  of  tiUe  which  had  been  issued 
to  him.  It  is  contrary  to  the  whole  scope 
and  policy  of  the  Land  Act  that  there 
should  be  two  persons  holders  of  certifi- 
cates  of  title  to  the  same  land.  The  Su- 
preme Coart  had  no  power  to  direct  the 
Registrar  to  issue  to  the  respondent 
certificates  of  title  to  the  land,  while 
another- person  claiming  by  title  adverse 
to  the  respondent  held  certificates  of  title 
to  the  same  land. 

The  respondent  did  not  appear. 

Sir  James  W.  Colvilb  delivered  the 
judgment  of  their  Lordships  (2). 

This  is  an  appeal  by  the  Registrar  of 
Titles  in  the  colony  of  Victoria  against 
three  Orders  of  the  Supreme  Court  of 
that  colony,  dated  respectively  the  2nd  of 
September,  1872,  the  3rd  of  April,  1873, 
and  the  19tb  of  September,  1874.  The 
determination  of  it  turns  chiefly  upon 
the  construction  to  be  put  upon  certain 
clauses  of  an  Act  passed  by  the  Colonial 
Legislature  in  June,  1866,  and  known  as 
the  *'  Transfer  of  Lands  Statute." 

The  circumstances  under  which  the 
Orders  in  question  have  been  made  are 
the  following :  — 

In  October,  1871,  John  Mulhollaud 
was  the  registered  proprietor  of  certain 
lands.  On  the  20th  of  that  month  a  copy 
of  a  writ  of  fieri  fa^iaa^  which  had  been 
issued  in  an  action  against  him  in  the 
Supreme  Court,  at  the  suit  of  William 
Msmifold  Aitken,  was  served  on  the  Re- 
gistrar of  Titles,  in  conformity  with  the 


(2)  Prosent :  Sir  James  W.  Colvile,  Sir  Barnes 
Paaooek,  and  Sir  Bobsrt  P.  Collier. 
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leaving  any  blank ;  and  if  there  be  any 
Buch  thing  as  that  which  ought  not  to 
be,  that  is  to  saj,  an  apostille,  interlinea- 
tion, or  blank,  it  must  be  repaired  and 
set  right  at  the  end  of  the  note ;  in  fact, 
it  shonld  be  initialled  or  verified  by  some 
form  of  certificate  on  the  part  of  the 
notary.  Well,  as  far  as  that  law  is  con- 
cerned, if  we  enquire  whether  there  is 
anything  here  to  which  it  requires  the 
notary's  initials  or  certificate  to  be  ap- 
plied, their  Lordships  say  they  find  no 
aposUlle  in  the  margin  or  in  the  text,  and 
no  interlineation  ;  for  they  cannot  regard 
the  addition  of  a  particular  page  or  sheet 
containing  words  occurring  in  their  pro- 
per order  and  manner  in  the  context  of 
the  deed,  without  interrupting  any  order 
which  existed  before,  and  without  chang- 
ing the  effect  of  any  prior  coherent  and 
rational  context, — they  cannot  regard  that 
as  an  interlineation  either  in  the  letter  or 
in  the  spirit,  or  as  an  aposUUe  in  the 
margin  of  the  text,  whatever  be  the 
proper  and  exact  meaning  of  that  word. 

Then  comes  the  Canadian  law,  the 
Arret  of  the  Council  of  State  of  1733, 
which  says  that  the  notaries  shall  be 
bound  to  put  their  signatures,  amongst 
other  things,  to  approve  and  initial  all 
renvois  (it  is  admitted  this  is  not  a  renvoi) 
and  erasures  by  the  parties,  and  so  on. 
The  letter  of  that  law  does  not  strike  this 
case,  nor  does  the  spirit,  as  their  Lord- 
ships think.  The  mere  fact  that  it  is 
written  in  a  different  handwriting, — the 
mere  fact  that  this  part  of  the  only  in- 
strument which  ever  was  brought  into 
existence  may  have  been  manually  writ- 
ten after  that  which  follows  it,  the  two 
together  constituting  on  the  face  of  the 
instrument  one  context  for  the  intended 
purpose, — seems  to  their  Lordships  not  to 
come  within  the  law  at  all.  It  is,  there- 
fore, unnecessary  to  consider  whether 
there  is  not  in  substance  a  sufficient  cer- 
tificate on  the  face  of  this  notarial  act. 
These  words  at  the  end  precede  the  sig- 
natures— "  82  words  erased  " — "  three 
renvois — approved.**  This,  coming  at 
the  end  of  the  entire  instrument,  appears 
to  shew  that  the  notary  was  careful  to 
discharge  his  duty  with  regard  to  the 
certification  of  erasures  and  renvois ;  and 


it  makes  it  in  the  last  degree  improbable 
that  he  would  have  omitted  to  certify 
this,  if  it  had  really  the  nature  of  an  in- 
terpolation, or  alteration,  or  addition,  or 
rewvoi^  such  as  was  contemplated  by  the 
law.     Of  course,  if  it  was  not  there,  and 
if  he  fraudulently  added  it  afterwards,  he 
might  fraudulently  have  certified  in  that 
manner.      But  diat  supposition  reduces 
the  deed  to  something  inconsistent  with 
its  obvious  intention.     The  principle  of 
these  laws  is  the  same  with  that  which 
we  are  very  familiar  with  in  the  case  of 
wiUs ;  where  that  whic^h  appears  to  have 
been  added,  or  altered^  by  way  of  erasure 
or  interlineation,  requires  authentication, 
and  otherwise  would  be  presumed  to  have 
been  subsequent  to  the  execution  of  the 
instrument,    the  instrument  without  it 
being  sensible  and  coherent.     And  their 
Lordships  find  that  this  is  indeed  the  test 
laid  down  by  some  of  the  authorities  cited 
on  both  sides ;  particularly  in  the  case  of 
Bavere  v.   S(were,  cited  from  Dallos  of 
1851,   where,   upon  the  present    French 
law,  conceived  in  terms  somewhat  similar 
and  the  same  in  principle,  it  was  made 
the  very  essence  of  the  question  whether 
the  context  was  complete  without  the 
addition  of    the   wordis  in  controversy. 
The  words  which  were  in  question  were 
these — ^it  was  a  marriage  contract,  and 
between  one  line  and  another  these  i^ords 
were  introduced  :  ^'  la  dite  donation  eiatU 
faite  a  litre  de  predpul.**     Upon  this,  the 
Court  said,  ^'  One  of  the  prescriptions  of 
the  law  expressly  laid  down  is  that  no- 
thing shall  be  added  to  that  which,  in 
what  has  been  already  written,  forms  a 
complete  sense ;  *'   and  then,  '*  Notwith- 
standing that  law,  in  the  particular  case, 
the  stipulation  was  complete  by  the  last 
words,  *  a  revenue  of  600  francs  ; '  those 
which  followed,  determining  the  charac- 
ter of  the  donation,  constitute  a  new  order 
of  ideas,  and  are  therefore,  according  to 
the  law,  words  added  withm  the  meaning 
of  the  law."     It  appears  to  their  Lord- 
ships that  such  a  test  applied  to  this  case 
supports  the  instrument  and  not  the  re- 
verse ;  because  the  sense  is  not  complete, 
the  deed  is  not  coherent,   without  the 
pages  which  are  objected  to,  and  is  so 
with  them.     This  objection,  therefore,  as 
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an  objeciioD  of  form,   appears  to  their 
Lordships  also  entirely  to  &aL. 

Then  we  come  to  the  other  objection 
of  form,  with  respect  to  the  place  stated 
upon  the  face  of  the  deed  as  the  place  of 
passing  the  instrument.    It  is  stated  apon 
the  face  of  the  deed  that  it  was  passed  in 
the  parish  of  St.  Amboise,  in  the  house 
of  the  son.    Upon  the  subject  of  the  place, 
the  law  relied  upon  is  the  Ordinance  of 
Blois,  Article  167, — '*  Notaries  shall  also 
be  bound  to  state  in  their  contracts  the 
quality,  abode  and  parish  of  the  parties, 
and  tiie  witnesses  named  in  them;  the 
house  where  the  contracts  were  passed,'' 
and  so  on.     Now,  if  their  Lordships  had 
to  determine,  as  a  mere  question  of  con- 
struction, the  effect  of  those  words,  *'  the 
house  where  the  contract  shall  have  been 
passed,"  they  would  be  obliged  to  say 
tbat  the  terms  of  that  law  do  not  ex- 
pressly refer  to  a  case  where  the  acknow- 
ledgment or  signature  of  some  of  the  par- 
ties has  been  taken  at  one  house,  and  the 
acknowledgment  or  signature  of   other 
parties  at  another  house,  and  where  the 
notary  signs  and  passes  the  act,  as  forashia 
signature  is  the  mode  of  passing  it,  aflber 
the  last  acknowledgment  or  signature. 
If  their  Lordships  were  obliged  to  ex- 
press an  opinion  on  those  words,  they 
are  by  no  means  prepared  to  say  that 
they  are  not  susceptible  of  the  construc- 
tion, that  the  proper  place  to  be  certified 
as  the  house  where  the  contracts   are 
passed  is  that  in  which  the  notaiy  com- 
pletes the  contract  by  affixing  his  own 
signature,  which  in  this  case  was  done ; 
and,  if  that  were  sufficient,  it  would  re- 
move the  objection.     Furthermore,  the 
case  cited  by  Mr.  Bompas,  of  Evcmttirel 
y.  Evanturel  (1)  before  this  tribunal,  is 
in  point  as  to  the  principle.      There  is 
clear  and  full  evidence  that  what  was 
done  in  this  case  was  in  accordance  with 
the  customary  practice  of   notaries    of 
Lower  Canada,  at  all  events  at  Quebec. 
Seven    witnesses,    notarios,    were    exa- 
mined on  the  part  of  the  appellants  ;  all 
of  them  proved  that  this,  or  something 
similar,  was  their  own  practice  and  the 
practice  to  which  they  were  accustomed ; 
one  of  them  proved  that,  according  to  his 
experience,  it  was  the  general  practice 


of  those  with  whom  he  had  done  business. 
No  evidence  was  offered  to  the  contrary ; 
which  is  the  more  remarkable,  because 
the  next  witness  to  those  upon  the  record 
is    the    appellant  himself,   a  notary  at 
Quebec ;  and  the  first  passage  in  his  evi- 
dence is  to  the  effect  that  the  practice  of 
notaries  of  Quebec  is  not  to  require  the 
presence  of  the  second  notary  when  the 
act  is  passed.     He  knew  what  evidence 
had  been  given  by  the  other  notaries  of 
the  general  practice  of  Quebec ;  and  had 
it  been  otherwise,  can  it  be  doubted  that 
his  counsel  would  have  g^ven,  or  endea- 
voured to  give,  him  the  opportunity,  on 
cross-examination,  of  stating  his  own  ex- 
perience and  professional  knowledge  upon 
that  subject  ?     Their  Lordships,  under 
those  circumstances,  entertain  no  doubt 
that  credit  may  be  given  to  the  witnesses 
who  shew  in  what  sense  this   law  has 
been  practically  understood    and  acted 
upon  by  the  notaries  of  Quebec ;  and  they 
are  not  at  all  prepared   to  say  that  a 
notarial  act  passed    according    to  that 
practice    therefore    loses    its    authentic 
character.     But  beyond  that,  the  passage 
cited  by  Chief  Justice  Dorion  from  Toul- 
lier  is  to  this  effect :  that  if  upon  the  face 
of  the  Act  there  is  a  description  which  is 
shewn  to  be  incorrect,  the  consequence  is 
not    nxdlity,  nor  that  the  act  loses  its 
notarial    and    probative    character,   but 
only  that  it  must   be  proved  that  the 
place  where  it  actually  was  passed  was 
within  the   jurisdiction   of  the  notary. 
The  very  same  medda  of  proof  by  which 
the  respondent  here  attempts  to  shew 
that  what  appears  upon  the  &Me  of  this 
act  is  inapplicable  to  the  place  where  the 
sureties  (using  that  expression  for  con- 
venience and  brevity  only)  assented,-^ 
that  very  same  evidence  shews  that  if 
they  did  assent,  the  place  where  they  did 
so  was  within  the  jurisdiction  of    the 
notary.     It  may  well  be,  that  according 
to  Canadian  law  the  appellants  cannot 
use  in  their  own  favour  the  testimony 
which  was  extracted  from  them,  or  rather 
from  Abraham  Hamel,  by  the  respondent; 
but  the  respondent  has  chosen  to  use  it. 
He  cannot  use  it  to  shew  that  the  act 
was  not  acknowledged  by  the  parents  at 
the  house  of  the  son,  and  exclude  the 
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context,  which  shews  that  it  was  acknow* 
lodged,  according  to  that  statement,  else- 
where within  the  notary's  jurisdiction; 
and  if  the  evidence  of  Hermine  Lavean  is 
referred  to,  although  she  pretends  that 
they  said  the  wife  was  not  at  home,  yet 
so  &r  as  relates  to  the  £ekther,  and  to  the 
place  where  any  acknowledgment  taken 
from  the  father  or  mother  was  taken,  her 
evidence  also,  so  far  as  it  goes,  tends  to 
shew  that  such  place  was  within  the 
jurisdiction  of  the  notary.  So  that,  in 
trath,  the  means  relied  upon  by  the  re- 
spondent to  discredit  the  deed  on  this 
point  of  form  sapply  the  deficiency,  and 
shew  all  that,  according  to  the  authority 
of  TouUier,  it  was  necessary  to  shew. 

There  is  no  other  objection  of  form.  It 
was  attempted  indeed  to  suggest  a  third, 
namely,  that  in  this  case  the  notary  was 
not  personally  acquainted  with  the  father 
and  the  mother;  that  it  was  necessary 
there  should  be  independent  witnesses  to 
certify  to  him  their  identity  for  the  pur- 
pose  of  the  contract.  But  the  foundation 
of  all  argument  on  that  subject  fails ;  for 
there  is  no  evidence  that  those  persons 
were  not  at  the  time  known  to  the 
notary;  and  it  would  be  inconsistent 
altogether  with  the  principle  of  the  credit 
given  to  notarial  instruments  to  assume 
that  fact  for  the  purpose  of  inferring  that 
something  required  by  the  law  was 
omitted  to  be  done. 

Their  Lordships  are  thus  brought  to 
the  only  remaimng  point:  Was  or  was 
not  this  instrument,  which  must  now  be 
taken  as  well  executed,  authentic  and 
probative, — sufficient  in  law  to  bind  the 
title  which  the  respondent  claims  through 
the  donation  of  the  mother  ?  Their  Lord- 
ships think  that,  having  regard  to  the 
terms  of  the  law  and  the  decisions  upon 
it,  they  ought  to  hold,  that  it  was  suffi- 
cient for  that  purpose.  The  matter 
stands  thus :  In  1808  Joseph  Falardeau, 
the  father,  married  his  wife,  and  two  in- 
struments were  then  contemporaneously 
executed.  By  one  of  them  the  immove- 
able property  in  question,  with  other 
things,  was  conveyed  by  way  of  donation 
by  the  wife's  mother  to  the  future  hus- 
band and  wife,  that  is,  to  Falardeau,  and 
Josephte  Savard.  By  the  other,  which 
was  a  marriage  contract,  Falardeau  and 


his  wife  agreed  inter  tie  that  they  would 
live  in  community;  that  all  immoveable 
as  well  as  other  property  belonging  to 
either  of  them  at  the  date  of  the  marriage 
should  be  brought  into  community ;  that 
it  should,  for  the  purposes  of  the  com- 
munity, be  deemed  moveable ;  and  then 
there  was  a  clause,  called  the  clause  of 
reprise,  at  the  end,  to  the  effect  that  when 
the  community  was  dissolved  by  death  or 
otherwise,  the  wife  might,  at  her  option, 
reclaim  or  resume  all  property  brought  in 
on  her  part  clear  and  free  from  the  dehts 
and  charges  of  the  community  ;  but  with 
this   quanfication,   that  in   any  case  in 
which  she  had  bound  herself,  or  farle 
(which   their   Lordships  understand   to 
mean  assented  in  any  manner  verbally  or 
personally  to  a  particular  debt  or  charge), 
or  had  a  judgment  pronounoed  by  some 
competent  Court  against  her ;  in  those 
cases  she  was  to  rely  upon  and  to  hare 
the  benefit  of  the  liability  of  her  hus- 
band's estate,  to  supply  what  evidently 
that  clause  supposed  she  would  lose ;  and 
should   have,  as   from  the  date  of  the 
marriage,  a  hypothec  upon  her  husband's 
estate  for  the  fulfilment  of  that  contin- 
gent  obligation.      The  community  still 
subsisted  as  to  this  immoveable  property 
when    the  deed    now  in    question  was 
passed  in  1855.     Three  years  afterwards 
the  wife  elected  to  diasolve  the  commu- 
nity,  and  to  take  the   benefit   of    this 
clause  of  reprise.  The  question  is  whether, 
having  previously  assented  to  this  nota- 
rial act  passed  in  favour  of  the  appel- 
lants,  she  is  or  is   not  bound   by  the 
hypothec  contained  in  that  act.     By  the 
law  of  Lower  Canada  (it  is  not  necessary 
to  refer  to  the  text),  it  is  provided  that  a 
married  woman  shall  not  become  surety 
for  the  debts  of  her  husband ;  and  it  has 
been  decided  upon  that  law,  in  the  case 
of  Jodoin  V.  Ihifresne  (2),  that  all  engage- 
ments, though  with  third  parties  and  not 
creditors   immediately   of   the    husband, 
which  the  wife  enters  into  concurrently 
with  the  husband,  are  to  be  treated  con- 
structively as  his  liabilities ;  that   is  to 
say,  that  the  contract,  whether  it  be  of 
suretyship  for  somebody  else  or  of  any 
other  kind,  is  to  be  treated  as  primarily 

(2)  14  a  Land.  Rep.  1 10. 
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hiB  conixact^  and  the  wife  as  brought  in 
bj  him  to  secure  the  liability  which  he  is 
going  to  contract.  Their  Lordships  wish 
it  to  be  distinctly  understood  that  they 
express  no  opinion  upon  the  question, 
whether  that  case  of  Jodoin  y.  Dufresne  (2) 
was  well  decided  or  not.  It  is  not  in 
their  opinion  now  necessary  to  say  a  word 
which  will  detract  from  its  authority, 
whatever  that  may  be;  but  they  also 
desire  to  say  nothing  which  can  be 
deemed  to  add  to  its  authority.  But^ 
taking  this  to  be  good  law,  still  the  ques- 
tion remains,  what  the  effect  of  that 
doctrine  is  upon  this  particular  trans- 
action p  Now  this  trazuaaction  consists, 
as  far  as  the  appellants  and  the  debtor 
are  concerned,  really  of  three  parts.  In 
the  first  part  it  is  expressed  that  they 
pledge  themselves  as  sureties  for  the  pay- 
ment of  the  son's  debt.  The  law,  as  in- 
terpreted in  that  case,  clearly  and  beyond 
controversy  renders  that  null  and  in- 
effectual as  far  as  the  mother  is  con- 
cerned, but  leaves  it  perfectly  effectual 
and  valid  as  far  as  ihe  father  is  con- 
cerned. Next  they  purport,  as  such 
sareties,  to  hypothecate  the  immoveable 
property  in  question  which  was  then  in 
the  community  as  moveable.  The  law 
again,  their  Lordships  assume,  would 
strike  at  that  which  they  purport  to  do 
as  sureties  by  way  of  hypothecation,  so 
far  as  the  wife  is  concerned,  and  would 
leave  that  part  of  the  deed  as  only  the 
husband's  deed ;  but  it  would  be,  as  far 
as  his  power  over  this  property  in  com- 
munity extended,  a  perfectly  good  deed, 
and  valid  and  effectual,  subject  to  what 
might  follow  from  the  clause  of  reprise  in 
the  marriage  contract.  There  is  a  third 
part  of  the  deed,  which  is  not  connected 
m  like  manner  with  the  first  or  with  the 
obligation  of  suretyship  so  far  as  the  wife 
is  concerned.  On  the  contrary,  it  is  ex- 
pressed in  words  which  shew  that  the 
framers  of  it  were  well  aware  that  it  was 
necessary  to  deal  there  with  a  distinct 
matter,  which  might  or  might  not  be 
effectual,  apart  from  the  preceding  con- 
text. La  that  portion  of  the  deed  the 
wife  expresses  ner  consent  to  the  hypo- 
thecation of  the  immoveable  property  in 
question  by  her  husband  in  feivour  of  the 
creditors,  and  renounces  in  their  favour 
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all  claims,  whether  by  way  of  property  or 
of  hypothec,  which  she  might  otherwise 
have  been  competent  to  make  to  their 
prejudice.  Does  that  consent  and  that 
renunciation  fail,  because  she  could  not 
make  herself  a  surety,  and  because  she 
could  not  hypothecate  in  the  character  of 
surety  ?  Their  Lordships  see  no  reason 
for  holding  that  it  does  fail.  In  that 
opinion  they  are  fortified,  as  appears  to 
them,  both  by  reason  and  by  authoritv. 
By  reason,  because  the  wife  could  only 
claim  to  disturb  the  husband^s  hypothe- 
cation by  virtue  of  the  clause  of  reprise, 
on  which  she  acted  two  or  three  years 
afterwards,  in  the  marriage  contract. 
But  that  clause  of  reprise,  if  you  look  to 
its  terms,  does  not  enable  her  to  resume 
or  reclaim  anything  as  against  a  creditor 
in  whose  favour  she  has  consented  to  the 
act  of  her  husband  during  the  commu- 
nity ;  and  their  Lordships  think  there  is 
no  reason  or  authority  for  holding  that 
the  law,  which  was  passed  long  after 
that  contract,  to  prevent  married  women 
making  themselves  sureties  for  their 
husbands,  could  enlarge  the  effect  of  the 
clause  of  reprise,  or  make  it  operative  in 
the  wife's  favour  as  against  the  husband's 
power  over  the  community,  in  a  case  in 
which,  according  to  the  qualification  ex- 
pressed in  its  terms,  it  would  not  be  so 
operative.  It  has  been  expressly  so 
decided  in  Lower  Canada  in  the  case, 
in  the  14th  volume  of  the  Lower  Canada 
Reports,  110,  of  Bwoxd  v.  Chignon;  and 
although  that  appears  to  be  the  decision 
of  a  single  Judge,  their  Lordships  see  no 
reason  to  doubt  that  it  was  well  decided, 
and  they  have  no  reason  to  suppose  that 
it  has  ever  since  been  called  in  question. 
The  other  authorities  also  go  to  the  effect 
that,  although  there  may  be  in  a  deed  an 
ineffectual  attempt  to  bind  a  married 
woman  by  words  of  obligation,  yet  a  re- 
nunciation of  this  kind  in  the  same  deed 
is  perfectly  good.  Two  decisions  of  the 
Courts  of  Lower  Canada, — no  doubt  by  a 
majority  of  Judges  in  each  case,  and  I  think 
one  Judge  changed  his  mind,  —  Chief 
Justice  Duval, — are  referred  to  ;  both  of 
which  determined  that  the  renunciation 
and  the  consent  of  the  wife  to  her  hus- 
band's act,  as  against  such  rights  as  she 
might  have  under  a  marriage  contract^ 
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the  priest,  stcmding  before  the  tahle,  hath 
80  ordered  the  bread  and  wine  that  he  may 
with  more  readiness  and  decency  break  the 
bread  before  the  people,  and  take  the  cup 
into  his  hands,**  he  shall  say  the  prayer 
of  consecration  ; — Held,  that  by  the  words 
"  before  the  people,**  coupled  with  the  direC' 
tion  as  to  the  m,anuaX  ads,  is  meant  in  the 
sight  of  the  people,  and  that  the  minister 
must  stand  in  such  a  position  that  the 
people  may  see  him  perform  the  manual 
acts. 

The  rubric  of  1662  directs  that  "  to  take 
away  all  occasion  of  dissension  atid  super- 
siition  which  any*  person  hath  or  might 
have  concerning  the  bread  and  wine,  it 
shall  suffice  that  the  bread  be  such  as 
is  usual  to  be  eaten :  **  —  Held,  that 
the  words  "  it  shall  suffi^ie  **  {taken  in 
connection  with  the  other  words),  mean 
that  bread  which  is  not  usually  eaten  will 
not  suffitce,  and  that  the  use  of  flour  and 
water  rolled  very  thin  into  the  form  of  a 
wafer  and  unlea/oened  is  unlawful, 

A  crucifix  placed  on  a  screen  separating 
the  chancel  from  the  body  of  the  church  is 
not  a  lawful  church  ornament. 

This  was  an  appeal  from  part  of  a 
jadgment  of  the  Judge  of  the  Arches 
Court  of  Canterbury,  in  the  matter  of 
a  representation  by  the  respondents,  made 
in  pu Issuance  of  the  provisions  of  the 
"  Public  Worship  Hegulation  Act,  1874," 
in  which  the  Reverend  Charles  Bidsdale, 
clerk,  the  incumbent  of  the  church  of  St. 
Peter,  Folkestone,  was  the  person  com- 
plained of. 

The  representation  was  made  to  the 
Archbishop  of  .Canterbury,  as  bishop  of 
the  diocese,  who  required  the  Judge  of 
the  Arches  Court  to  hear  the  same  in 
accordance  with  the  provisions  of  the 
Act. 

The  matters  complained  of  in  the 
original  representation,  some  of  which 
only  were  in  question  on  appeal,  were 

1.  The  use  of  lighted  candles,  during 
the  celebration  of  the  Holy  Communion, 
when  not  wanted  for  the  purpose  of  giving 
light. 

2.  The  wearing  in  the  Communion  Ser- 
vice, and  in  the  administration  of  the 
Communion,  of  certain  unlawful  eccle- 
aiastical  vestments  other  than  and  beside 


or  instead  of  those  appointed  and  allowed 
by  law,  to  wit,  a  vestment  known  as 
an  albe  and  a  vestment  known  as  a 
chasuble. 

3.  The  mixing  water  with  the  sacra- 
mental wine  used  and  administered  in 
the  Communion. 

4.  The  use,  in  the  Communion  Service, 
and  in  the  administration  of  the  Commu- 
nion to  communicants,  of  wafer  bread  or 
wafers  (to  wit,  bread  or  flour  made  in 
the  form  of  circular  wafers)  instead  of 
bread  such  as  is  usual  to  be  eaten. 

5.  The  standing  while  saying  the 
prayer  of  consecration  in  the  Communion 
Service  at  the  middle  of  the  west  side  of 
the  communion  table  (such  table  then 
standing  against  the  east  wall  with  its 
shorter  sides  towards  the  north  and 
south)  in  such  wise  that  during  the 
whole  time  of  his  saying  the  prayer  the 
said  Reverend  Charles  Joseph  Ridsdale 
was  between  the  people  and  the  table, 
with  his  back  to  the  people,  so  that  the 
people  could  not  see  him  break  the  bread 
or  toke  the  cap  into  his  hand. 

6.  The  kneeling  or  bending  the  knee 
while  saying  the  praver  of  consecration. 

7.  The  causing  the  '* Agnus*'  to  be 
sung  immediately  after  the  prayer  of 
consecration. 

8.  The  celebration  of  the  Lord's  Sup- 
per when  only  one  person  commanicated 
with  the  celebrant. 

9  and  10.  The  use  of  processions  round 
the  church  with  banners  and  a  cross  and 
various  dresses  and  vestments. 

1 1.  The  having  set  up  and  placed  with- 
out lawful  authority,  and  unlawfuUj,  and 
since  the  consecration  of  the  church, 
upon  the  top  of  the  screen  separating  the 
chancel  from  the  nave,  and  still  unlaw- 
fully retaining  there  a  crucifix  and  twenty- 
four  metal  candlesticks  with  candles, 
which  said  candles  were  lighted  when 
not  needed  to  give  light. 

12.  The  having  set  up  and  placed 
without -lawful  authority,  and  since  the 
consecration  of  the  church,  and  still  re- 
taining in  his  church,  certain  figores  in 
coloured  relief  purporting  to  represent 
scenes  of  the  Passion,  and  forming  what 
are  called  stations  of  the  Cross  and  Pas- 
sion^  some  of  which  relate  to  le^ndary 
scenes,  and  which,  as  a  whole,  tend  to 
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enoonrage  ideas  and  deyotions  of  a  saper- 
stitioaskind. 

The  hearing  took  place  in  Jannarj, 
1876. 

On  the  3rd  day  of  Febmar j  the  learned 
Judge  pronounced  the  following  judg- 
ment : — 

Loan  Pbkzance. — Some  misconception,  I 
fear,  exists  as  to  the  functions,  powers  and 
duties,  of  this  Ck>urt. 

Some  also  with  regard  to  the  source  of  its 
juriWction. 

It  is  not  well  that  this  should  be  so ;  for 
those  who,  however  unadvisedly,  question 
the  authority  or  jurisdiction  of  a  Court,  can 
hudly  be  expected  to  yield  to  its  decrees 
that  readiness  of  obedience  in  which  the  true 
force  of  all  tribunals  resides. 

I  think  it,  therefore,  •not  out  of  place  that, 
before  proceeding  to  the  details  of  the  case 
before  me,  I  should  try  to  set  in  their  true 
light  some  matters  that  have  been  by  some 
unwittingly  but  grievously  distorted,  and  in 
the  interests  of  the  many  who  conscientiously 
desire  to  yield  obedience  to  an  authority 
which  they  perceive  to  be  lawful,  to  remove 
the  misconceptions  set  on  foot  by  the  very 
few  who  may  nave  no  desire  to  submit  to  any 
authority  at  aU. 

It  has  been  said,  and  I  fear  widely  ac- 
cepted, that  this  Court  is  a  new  Court ;  that 
its  authority  is  independent  of  the  Church  ; 
that  the  Bii^ops'  Courts,  which  ought  pro- 
perly to  entertain  such  questions  as  those 
DOW  before  me,  have  been  by  Parliament 
suppressed ;  and  that  a  lay  tribunal  has  been 
set  up  in  their  place,  to  sit  in  judgment  not 
only  upon  Ritual,  but  on  soundness  of  doc- 
trine and  the  mysteries  of  religion. 

If  these  things  were  true,  they  might 
afford  ground  for  criticism  upon  the  statute, 
though  they  could  not  affect  the  duty  of  obey- 
ing it. 

I  hope,  however,  that  those  who  may  be 
indined  to  act  upon  their  truth  will  be  at 
the  pains  of  reading  the  statute  for  them- 
selves. 

They  will  then  perceive  that  every  one  of 
these  four  propositions  is  absolutely  incorrect 
in  fact 

In  the  first  place  the  Public  Worship 
Regulation  Act  did  not,  from  one  end  to  the 
other  of  it,  create  any  new  Court,  or  indeed 
any  Court  whatever. 

By  section  7  it  enacted  that  a  person  with 
certain  legal  qualifications  should  be  nomi- 
nated and  appointed  by  the  two  archbishops, 
with  her  Majesty's  approval,  to  be  a  **  Judge 
of  the  provincial  Courts  of  Canterbury  and 
York," 


2d 


'*  The  provincial  Courts  "  here  spoken  of, 
are  of  course  the  existing  provincial  Courts, 
namely— what  is  cemmonfy  called  the  Court 
of  Arches  in  the  Southern  Province,  and 
the  Chancery  Court  in  the  province  of  York. 

At  the  time  the  statute  passed  there  were 
very  learned  Judges  presiding  in  each  of 
these  Courts,  though  they  have  both  since 
then  retired,  and  the  enactment  which  thus 
created  a  new  Judge  to  be  a  Judge  in  both  of 
them,  without  defining  his  relation  to  the 
existing  Judges,  may  be  fairly  criticised  on 
that  score,  but  is  not  open  to  the  opposite 
charge  of  having  created  a  new  Court. 

TMs  explanation  removes  also  the  objec- 
tion that  the  Courts  upon  which  the  powers 
given  by  the  statute  are  conferred,  are 
Courts  independent  of  the  Church,  unless, 
indeed,  those  who  make  this  objection  are 
willing  to  contend  that  the  provincial  Courts 
of  the  two  archbishops  deserve  that  desig- 
nation. 

The  next  objection,  as  to  the  suppression 
of  diocesan  Courts,  is  equally  incorrect  in 
point  of  fact. 

These  Courts  are  not  named  or  referred  to, 
directly  or  indirectly,  in  the  statute  ;  their 
rights,  their  powers,  and  their  jurisdiction 
remain  to  them  since  the  Act  passed  as  they 
existed  before  it  was  passed,  untouched  and 
unrestricted. 

What  has  really  been  done  by  the  statute 
is  to  confer  on  the  provincial  Courts  (with  a 
more  speedy  and  less  costly  procedure  than 
heretofore)  the  right  to  entertain  questions 
of  ritual  concurrently  with,  but  not  to  the 
exclusion  of  the  diocesan  Courts. 

This  jurisdiction  is  no  more  than  the  pro- 
vincial Courts  exercised  before  the  statute 
upon  letters  of  request  from  the  bishop — 
they  may  exerdse  it  now  without  those 
letters  of  request ;  but  the  necessity  for  the 
bishop's  assent  which  is  thus  withdrawn  in 
one  direction,  is  restored  in  another,  for  by 
section  9  no  suit  can  be  carried  into  this 
Court  if  ''  the  bishop  shall  be  of  opinion  that 
proceedings  should  not  be  taken." 

The  provincial  Courts  therefore  have  sub- 
stantially gained  no  new  jurisdiction  by  the 
statute.  But  if  they  had,  the  question  I  am 
considering  is,  not  what  addition  has  been 
made  to  the  powers  of  the  provincial  Courts, 
but  whether  the  diocesan  Courts  have  been 
suppressed  to  make  way  for  another  tribunal 
— and  what  I  have  here  advanced  (which  any 
one  may  verify  for  himself  on  reading  the 
statute)  will,  I  hope,  serve  to  shew  that  their 
suppression  by  this  statute  is  purely  imagi- 
nary, and  contrary  to  the  fact. 

There  may,  I  (hire  say^  be  some  to  whom 
the  arming  of  the  provincial  Courts  as  Courts 
of  concurrent  jurisuiction,  ^vilh  a  more  tx^e- 
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ditiouB  and  efficient  procedure,  will  appear 
to  be  the  same  thing  in  Bubatanoe  as  suppres- 
sing  the  diocesan  Courts. 

To  others,  on  the  contrary,  it  may  appear 
that  the  rendering  a  Court  less  likeljr  to  be 
resorted  to  than  before,  by  bringing  another 
and  more  eflfective  Court  into  competition 
with  it,  is  hardly  the  same  thing  as  suppress- 
ing or  abolishing  it. 

I  have  no  desire  to  entertain  the  question 
which  of  these  two  views  is  the  more  correct. 
Provided  that  the  matter  be  truly  stated  and 
understood  according  to  the  fact,  and  not 
according  to  conclusions  drawn  from  the  fact, 
every  one  can  judge  for  himself,  and  my  end 
will  have  been  attained. 

I  am  no  further  concerned  with  the  re- 
maining suggestion  that  a  lay  tribunal  has 
been  set  up  to  deal  with  doctrine  as  well  as 
ritual,  than  to  affirm  that  in  all  matters  of 
doctrine  this  Court  has  now  precisely  the 
same  jurisdiction,  and  no  more  than  it  had, 
before  the  statute  was  passed :  nothing  has 
been  added,  and  nothing  taken  away. 

There  are  some,  I  believe,  who  contend 
that  all  questions  touching  the  clergy  in  their 
ministrations  ought  to  be  referred  only  to  a 
synod  or  some  other  tribunal  composed  of 
ecclesiastics. 

With  such  a  proposition  I  have  nothing 
here  to  do,  and  1  will  dismiss  the  subject 
with  the  remark  that  those  who  assert  it 
must  needs  go  further,  and  either  point  out 
where  in  the  judicature  of  this  country  such 
a  tribunal  is  to  be  found,  or  contend  that 
the  Church  of  the  State  has  no  laws  to  govern 
it,  or,  what  is  the  same  thing,  no  laws  capable 
of  being  enforced. 

I  now  address  myself  to  the  merits  of  the 
present  case : — 

It  is  a  proceeding  taken  under  the  Public 
Worship  Regulation  Act.  Three  parishioners 
of  the  parish  of  St.  Peter's,  Folkestone,  have 
transmitted  to  the  Archbishop  of  Canterbury 
a  representation  under  that  statute  com- 
plaining of  certain  proceedings  and  matters 
which  they  allege  to  be  unlawful  in  the  con- 
duct of  the  respondent  on  the  4th  and  11th 
days  of  July,  a.  d.  1875.  On  the  1st  day  of 
November,  1875,  and  after  the  duties  of 
Judge  under  the  statute  had  become  merged 
in  the  office  of  official  principal  (or  Dean  of 
Arches)  of  the  provincial  Court  of  Canter- 
bury, thitt  representation  was  transmitted  to 
me,  and,  consequently,  the  proceeding  be- 
fore me,  by  virtue  of  section  7  of  the  Act, 
became  at  once  a  proceeding  in  the  Court  of 
Arches. 

The  representation  complains  of  many 
things  done  by  the  respondent  which,  at  the 
hearmg  of  the  case  he  did  not  deny — nor  did 
he  deny  that  these  things  vi  cro  uuLnwful  iu 


the  present  state  of  the  law,  as  enunciated 
by  the  Judicial  Committee  of  the  Privy 
Council,  reserving  to  himself  the  right  to 
question  that  state  of  the  law,  so  far  as  he 
may  be  allowed  to  do  so  by  that  tribunal, 
should  he  appeal  to  it  in  the  present  case. 
I  will  shortly  enumerate  these  offences  :— 

1.  The  use  of  lighted  candles  on  the  com- 
munion table,  or  on  a  ledffe  immediately 
over  it,  at  the  time  of  the  celebration  of  the 
Holy  Communion,  when  those  <»ndl6s  were 
not  required  for  giving  light. 

2.  The  mixing  of  water  with  wine  for  the 
service  of  the  Holy  Communion. 

3.  The  use  of  wafer  bread,  instead  uf 
bread  such  as  is  usually  eaten,  in  the  admi- 
nistration of  the  Holy  Communion. 

4.  Standing  at  the  middle  of  the  west  side 
of  the  communion  table  with  his  back  to  the 
people,  so  that  the  people  could  not  see  him 
Dreak  the  bread  during  the  prayer  of  conse- 
cration. 

5.  Kneeling  during  the  prayer  of  consecra- 
tion— a  practice,  however,  which  he  says  he 
has  since  discontinued. 

6.  Causing  the  hymn  or  prayer  commonly 
known  as  uie  ^'A^us  Dei"  to  be  sung, 
during  the  Communion  Service,  immediately 
after  the  prayer  of  consecration. 

7.  Forming  and  accompanying  a  proces- 
sion, consisting  of  a  choir  and  two  acolytes 
in  short  surplices  and  red  cassocks  ;  four 
banners,  a  brass  instrument,  and  a  proces- 
sional cross  being  carried  in  it ;  the  choir 
singing  a  hymn,  and  the  respondent  walking 
in  it  with  a  cap  called  a  biretta  on  his  head ; 
such  procession  taking  place  after  the  service 
of  morning  prayer  and  immediately  before 
the  Communion. 

8.  Forming  and  accompnying  a  Uke  pro- 
cession, on  another  occasion,  when,  at  one 
period  of  it,  all  those  who  took  part  in  it  fell 
on  their  knees  and  remained  kneeling  for 
some  time. 

The  facts  of  these  eight  charges  having 
been  admitted  by  or  on  behalf  of  the  respon- 
dent, and  the  uxilawfulness  of  his  conduct  on 
these  occasions  being  unquestioned  before 
me,  and,  in  my  opinion,  unquestionable,  my 
duty  on  the  present  occasion  will  be  confined 
to  admonishing  him  not  to  offend  again  in 
the  same  way. 

There  is  one  other  chaige,  upon  which  in 
like  maimer  no  defence  has  been  offered, 
which  requires,  1  think,  some  further  notice. 
I  allude  to  the  charge  of  celebrating  the 
Holy  Communion  in  the  vestments  kaown 
by  the  names  of  "  Chasuble  "  and  "  Albe." 

This  question  of  vestments  is  one  which 
stands  in  a  peculiar  position,  in  respect  of 
the  judicial  decisions  of  which  it  has  been 
tlio    subject.      Dr.  Lusliington,    Sir  Joha 
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Dodson,  and  Sir  R.  Phillimore,  have  all  held 
irliat  are  called  the  Edwardian  vestments  to 
belawfuL 

By  the  Conrt  of  Appeal  in  Westerton  v. 
LiddeU  (1),  consisting  of  some  of  the  ablest 
Jadges  of  our  time,  Lord  Cranworth,  Lord 
Wensleydale,  Lord  Kingsdown,  Sir  John 
Patieaon,  and  Mr.  Justice  Maule,  with  the 
late  and  present  Archbishops  of  Canterbury, 
it  was  affirmed  in  the  following  words,  that 
<<  the  same  dresses  and  the  same  utensils  or 
artidea  which  were  used  imder  the  first 
Prayer-book  of  Edward  6,  may  still  be 
used." 

In  the  case  of  Martm  v.  Mackonochie  (2), 
it  waa  declared  generally  that  the  Court 
"  entirely  concurred  "  in  the  construction  of 
the  ornaments  rubric  in  the  previous  case, 
and  particularly  that  '*  the  term  ornaments  in 
the  rubric  means  those  articles,  the  use  of 
▼hich  in  the  services  and  ministrations  of 
the  church  is  prescribed  by  the  first  P^yer- 
book  of  Edward  6." 

In  Wederton  v.  LiddeU  (1),  it  is  right  to 
observe  that  the  Court  in  the  remarks  above 
quoted,  was  commenting  upon  this  rubric 
for  the  particular  purpose,  and  the  particular 
purpose  only,  of  shewing  that  it  applied  to 
articles  and  things  whidi  were  "  used "  in 
the  service  as  distinguished  from  ornaments 
which  were  not  "used," but  "set  up  in 
churches  as  ornaments  in  the  sense  of  deco- 
rations." 

The  terms,  therefore,  in  which  their  con- 
itraction  of  the  ornaments  rubric  was  de- 
dared,  constituted  a  judicial  dictum  (very 
valuable  no  doubt,  considering  the  high 
authority  of  the  Judges  from  whom  it 
emanated),  but  still  a  judicial  dictum  only. 

But  in  the  later  case  of  Martin  v.  Maeko* 
noehie  (2),  the  question  arose  directly 
whether  the  lighting  of  a  candle  could  be 
justified  as  the  "  use  "  of  an  ornament  per- 
mitted by  this  same  ''ornaments  rubric," 
upon  which  the  question  of  vestments  turns. 

It  thus  became  necessary  to  construe  the 
language  of  that  rubric,  and  the  Court  hav- 
ing, as  above  stated,  declared  their  adhe- 
rence to  the  construction  given  to  the  rubric 
in  the  former  case,  went  on  to  say  that  this 
oonstmction  "  went  far  to  decide  the  case  in 
hand," — ^and  concluded  thus:  "But  the 
rubric,  speaking  in  1662,  more  than  one 
hundred  years  subsequently,  has,  for  reasons 
which  it  is  not  the  province  of  a  judicial 
tribunal  to  criticise,  defined  the  class  of  omor 
ments  to  be  retained,  by  a  reference,  not  to 
what  was  in  use  de  facto,  or  to  what  was 
lawful  in  1549,  but    to  what  was  in  the 

(1)  Moore's  Special  Report. 

(2)  37  Law  J.  Bep.  Eocles.  17. 


church,  by  authority  of  Parliament,  in  that 
year,  and  in  the  parliamentary  authority 
which  this  committee  has  held,  and  which 
their  Lordships  hold  to  be  indicated  by  these 
words,  the  ornaments  in  question  are  not 
included." 

The  argument  of  the  Court,  therefore,  ran 
thus : — The  ornaments  which  may  be  law- 
fully used  are  defined  by  the  nbric  of  the 
present  Prayer-book  ;  the  meaning  of  that 
rubric  is,  that  such  "  ornaments      may  be 
used  as  are  prescribed  by  the  first  Prayer- 
book  of  Edward  6 ;  the  use  of  a  lighted 
candle  is  not  found  to  be  prescribed  by  the 
first  Book  of  Edward  6  ;  therefore,  it  is  not 
lawful.     I  can  only  regard  this  case,  then,  . 
as  a  decision  directly  based  upon  the  propo- 
sition that  the  rubric  of  the  present  Ihrayer- 
book  defined  the  "  ornaments  "  which  should 
be  lawful  in  future  as  those  which  had  been  pre- 
scribed by  the  first  Prayer-book  of  Edward  6. 
No  doubt,   the  category  of  lawful  orna- 
ments to  be  found  in  the  first  book  of  Edward 
6  was  appealed  to  in  that  case'  to  prohibit  a. 
lighted  candle  as  not  being  within  it ;  it 
must  be  invoked  by  those  who  uphold  the 
Edwardian  vestments  as  a  justification  for 
the  use  of  all  vestments  which  are  within  it ; 
but  it  is  difficult  to  conceive  that  this  dis- 
tinction warrants  a  different  conclusion  as  to 
the  rubric's  meaning. 

If  the  directions  of  the  book  of  Edward  6 
are  to  be  taken  as  the  test  of  what  may  be 
lawfully  used  under  the  present  Prayer- 
book,  for  the  purpose  of  exduding  matters 
and  things  which  are  not  within  them,  it 
may  be  well  urged  that  they  are  also  the 
test  of  legality  for  the  purpose  of  justifying 
the  use  of  the  things  wnich  are  within  them, 
and  expressly  enjoined  by  them. 

When  fully  considered,-  therefore,  this 
case  affords  not  a  mere  judicial  dictum,  but 
a  direct  authority,  as  to  the  true  meaning  of 
the  rubric  judicudly  announced  as  the  raJtio 
decidendi  of  the  Court,  and  acted  upon  as 
the  basis  of  its  ultimate  decision. 

With  this  decision,  the  subsequent  one  of 
Hehhert  v.  Purchas  (3),  condemning  the 
vestments  which  are  among  the  "  orna- 
ments "  prescribed  by  the  first  Book  of  Ed- 
ward 6,  appears  to  be  directly  in  conflict : 
but,  then,  it  must  be  borne  in  mind  that  the 
case  of  Martin  v.  Mackonochie  (2)  dealt 
with  things  used  in  the  church  services  (such 
as  a  candle),  while  the  case  of  HMert  v. 
Purchas  (3)  dealt  with  the  dresses  of  the 
ministers,  as  to  which  dresses  the  canons  of 
A.D.  1603  had  given  certain  directions  ;  and 
it  was  to  these  canons,  as  I  understand  the 

(3)  Sub  nam,  Elpkiiutone  v.  Purchast  89  Law 
J.  Kep.  Bodes.  126. 
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latter  case,  that  the  Court  ascribed  the 
authority  to  qualify  the  subsequent  statute 
and  rubric  in  respect  of  dresses  or  vest- 
nients. 

The  only  passage  which  throws  any  light 
on  the  aspect  in  which  the  previous  decision 
was  regarded  by  the  Court,  is  the  following : — 
^^In  Martin  v.  Mackonochie  (2),  the 
Committee  stated  anew  the  substance  of  the 
judgment  in  Westerton  v,  lAddeU  (1)  upon 
this  point,  but  did  not  take  up  any  new 
ground." 

Save  in  these  words,  no  reference  what- 
ever to  the  case  of  Martin  v.  Ma^ikonochie  (2) 
is  made  in  the  judgment  in  Hebhert  v.  Pur- 
chaa  (3). 

So  brief  a  notice  and  summary  a  dismissal 
seem  rather  to  favour  the  conclusion  that 
the  case  was  considered  unimportant  to  the 
matter  in  hand  than  that  it  was  meant  to  be 
overruled. 

It  may  be,  therefore,  that  this  conflict  of 
authorities  is  rather  apparent  than  real ; 
but,  whether  it  be  the  one  or  the  other,  my 
course  in  this  Court  is  dear.  I  cannot 
doubt  that  of  two  judgments  delivered  in 
the  Appellate  Court,  which  are  in  any  de- 
gree inconsistent,  I  anl  bound,  in  pronounc- 
ing the  decision  of  the  inferior  Court,  to  obey 
and  carry  out  that  which  was  addressed 
directly  to  the  matter  in  issue  here,  and 
which  also  was  the  last  pronounced. 

As  this  result  was  inevitable  the  learned 
counsel  have  done  well  I  think  not  to  argue 
the  question,  and  as  the  question  has  not 
been  argued  I  forbear  to  express  my  own 
opinion  on  the  subject. 

I  must  therefore  hold  that  Mr.  Ridsdale 
has  offended  against  the  law  in  celebrating 
the  Communion  in  a  chasuble  and  in  an 
albe,  and  admonish  himio  refrain  from  doing 
so  in  future. 

If  this  decision  is  wrong  it  must  be  cor- 
rected by  the  Appellate  Court. 

I  proceed  now  to  deal  with  the  remaining 
charges,  and  I  will  take  first  the  charge 
which  relates  to  the  celebration  on  the  4th 
of  July,  1875,  at  the  service  commencing  at 
10.30  of  the  Holy  Communion,  when  only 
one  person  besides  the  respondent  received  it. 
The  fact  is  not  denied.  The  only  answer 
given  is,  that  the  great  bulk  of  the  congre- 
gation remained  in  the  church — ^that  there 
were  200  to  250  people  present,  and  that  the 
respondent  had  reason  to  believe,  and  did 
beheve,  that  a  sufficient  number  of  them 
would  communicate  with  him. 

I  will  examine  the  correctness  of  this  last 
assertion  presently ;  but,  in  the  first  place, 
it  is  desirable  to  turn  to  the  rubric  itself, 
which  is  said  to  have  been  contravened.  It 
IB  in  these  words: — 


'^  And  there  shall  be  no  celebration  of  the 
Lord's  Supper  except  there  be  a  convenient 
number  to  communicate  with  the  priest,  ac- 
cording to  his  discretion.  And  if  there  be 
not  above  twenty  persons  in  the  parish  of 
discretion  to  receive  the  Communion,  yet 
there  shall  be  no  Communion  except  four  (or 
three  at  the  least)  communicate  with  the 
priest." 

It  cannot,  I  think,  be  said  that  the  words 
of  this  rubric  admit  of  any  but  one  inter- 
pretation— there  is  to  be  no  Communion 
unless  as  many  as  three  persons  are  present 
and  communicate  with  the  priest. 

It  was  not  even  in  argument  contended 
that  the  rubric  meant  anything  else. 

It  does  not  say  there  shall  be  no  Commu- 
nion ''unless  the  priest  believes,"  or  ''unless 
he  has  reasonable  ground  to  believe,"  that 
there  will  be  as  many  as  three  communicants, 
but  expressly  that  there  shall  be  no  Commu- 
nion "  except  three  at  the  least"  do  in  fact 
"  communicate  with  the  priest." 

But  it  was  urged  on  Mr.  Ridsdale's  behalf, 
that  his  infraction  of  this  rubric  was  not  a 
wilful  or  voluntary  one,  and  that  on  a  prin- 
ciple which  pervsudes  the  administration  of 
all  laws,  he  ought  not  to  be  held  responsible 
for  what  he  could  not  prevent. 

I  must  observe  that  this  defence  waa 
rather  that  of  lus  counsel  in  argument  than 
that  which  he  had  urged  himself  in  his 
"  Answer." 

All  that  he  there  says  is,  that  a  convem'ent 
number  of  persons  were  present  who  might 
have  communicated,  and  that  every  oppor- 
tunity was  given  to  them  to  do  so,  studiously 
omitting  to  say  either  that  he  honestly 
thought  the  requisite  number  would  commu- 
nicate, or  that  he  had  no  means  of  knowing 
whether  they  would  or  not. 

I  cannot  regard  this  as  otherwise  than  a 
very  significant  and  possibly  intentional 
omission.  , 

Still  the  question  remains,  whether  there 
was  on  this  occasion,  or  would  be  on  other 
occasions,  any  real  impossibility  of  conform- 
ing to  the  rubric,  a  proposition  which  it  de- 
volves upon  the  respondent  to  establish. 

This  impossibility  is  said  to  reside  in  the 
fact  that  the  priest  must,  according  to  the 
several  rubrics  regulating  the  administration 
of  the  Sacrament,  consecrate  the  elements 
and  receive  them  himself,  before  he  has  any 
means  of  knowing  whether  there  will  be  as 
many  as  three  persona  coming  forward  to  re- 
ceive them  after  him. 

But  is  this  the  fact  ?  Neither  by  any  evi- 
dence that  he  has  given,  nor  by  any  oonclu- 
clusions  to  be  extr^ted  from  the  rubrics  of 
the  Communion  Service,  does  it  seem  to  me 
to  be  established  that  a  priest  reaUy  desiroua 
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at  oonfonning  to  the  rubric,  is  practically 
unable  to  diiicoYer  whether  the  celebration 
he  ifl  about  to  enter  upon  will  be  a  lawful 
one  or  not. 

On  a  perusal  of  the  several  rubrics  as  they 
occur  in  the  Communion  Service,  it  certainly 
seems  to  be  assumed  throughout  that  the 
number  of  those  who  are  about  to  conununi- 
cate  will  be  known  (or,  at  least,  approxi- 
mately so)  to  the  priest,  and,  if  others  are 
present  (tiie  propriety  of  which  is,  I  believe, 
a  controverted  point,  but  one  with  which 
this  Court  has  nothing  now  to  do),  discrimi- 
nated in  some  manner  from  them. 

Thus  at  the  very  beginning  of  the  order 
for  the  administration  of  the  Communion,  it 
ia  said, — ''So  many  as  intend  to  be  par- 
takers of  the  Holy  Communion,  shall  signify 
their  names  to  the  curate  at  l^t  some  time 
the  day  before." 

Then  at  a  later  period  of  the  service,  ' '  The 
priest  shall  then  place  on  the  table  so  much 
bread  and  wine  as  he  shall  think  sufficient ;" 
and  again, — ''  At  the  time  of  the  celebration 
of  the  Conminnion,  the  cammunicants  being 
conveniently  placed  for  the  receiving  of  the 
Holy  Sacrament ; "  and  again, ^'^  Then  the 
priest  shall  say  to  them  that  come  to  receive 
the  Holy  Comm/unionf^  and  again, — '^  Then 
ihall  this  general  confession  be  made  in  the 
name  of  aU  them  thai  are  mmded  to  receive 
the  Holy  Communion.^' 

Those,  therefore,  who  intend  to  receive 
the  Holy  Sacrament  are  invited  to  give 
notice  of  their  intention  ;  a  quantity  of 
bread  and  wine  is  to  be  placed  on  the  com- 
munion table,  which  is  to  be  estimated  in 
reference  to  the  probable  number  of  them  ; 
they  are  to  be  conveniently  placed  '*for 
the  receiving  of  the  Holy  Sacrament ; "  and 
they  are  to  be  addressed  in  the  character  of 
communicants  by  the  minister  :  all  of  which 
proyisions  seem  to  imply  that  the  minister 
haa  some  means  of  distinguishing  them. 

But  no  precise  direction  appears  to  be 
giren  as  to  the  details  of  the  manner  in  which 
any  separation,  discrimination  or  distinction, 
between  those  who  do,  and  those  who  do 
not,  communicate,  is  to  be  brought  about. 

A  reference  to  the  rubrics  of  the  previous 
Prayer-books  may  throw  some  light  on  the 
general  intention  of  the  Legislature  on  this 
head. 

In  the  first  Prayer-book  of  Edward  6, 
at  the  end  of  the  offertory,  stands  the  rubric 
following : — 

"  Then  so  many  as  shall  be  partakers  of 
the  Holy  Conmiunion  shall  tarry  still  in  the 
quire,  or  in  some  convenient  place  nigh  the 
quire,  the  men  on  one  side,  and  the  women 
on  the  other  side, — all  other  (that  mind  not 
to  receive  the  Holy  Communion)  shall  depart 
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out  of  the  quire,  except  the   minister  and 
clerks. '* 

In  the  second  book  of  Edward  6,  this 
rubric  desiring  the  communicants  to  remain 
in  the  quire  was  omitted,  perhaps  because 
the  congregation  was  no  longer  invited  to 
come  into  the  quire,  and  deposit  their  alms 
in  the  box  which  used  to  stand  near  the 
altar,  or  perhaps  because  a  rubric  was  then 
for  the  first  time  introduced,  directing  that 
the  table  at  the  time  of  the  Communion 
should  stand  in  the  body  of  the  church,  ex- 
cept in  those  churches  where  morning  and 
evening  prayer  were  read  in  the  chancel. 

But  at  this  same  time  a  further  alteration 
was  made  by  adding  the  following  very  strong 
expressions  to  the  form  of  exhortation  which 
was  to  be  said  "  at  certain  times." 

"  And  whereas  ye  offend  God  so  sore  in 
refusing  this  holy  banquet,  I  admonish,  ex- 
hort and  beseech  you  that  unto  this  unkind- 
ness  ye  will  not  add  any  more,  which  thing 
ye  shall  do  if  ye  stand  by  as  gazers  and 
lookers  on  them  that  do  communicate,  and 
be  no  partakers  qf  the  same  yourselves.  For 
what  thing  can  this  be  accounted  ebe  than  a 
further  contempt  and  unkindness  towards 
Gk)d.  .  .  .  Wherefore,  rather  than  ye 
shall  do  so,  depart  you  hence,  and  give 
place  to  them  that  be  godly  disposed." 

This  exhortation  is  looked  upon  by  some, 
I  believe,  as  addressed  only  to  those  who 
were  not  in  the  habit  of  communicating  at 
all.  By  others  on  the  contrary,  it  is  r^arded 
as  an  invitation  to  all  who  are  not  about  to 
communicate  on  the  particular  occasion  to 
leave  the.  Church,  and  thus  separate  them- 
selves from  the  conununicants. 

But,  whatever  may  have  been  the  inten- 
tion of  it,  it  is  not  unlikely  that  it  gave  rise 
to  a  custom  more  or  less  general  for  the  non- 
communicants  to  withdraw. 

On  this  matter  I  will  quote  a  passage  from 
a  judgment  delivered  in  the  Metropolitical 
Court  of  Armagh,  in  the  year  1862.  The 
case  was  cited  by  Dr.  Stephens,  and  I  am 
indebted  to  him  for  a  copy  of  the  judgment. 

Speaking  of  this  exhortation,  the  reverend 
Judge  of  that  Court  said  :  — 

"This  strildng  address,  repeated  in  all 
the  churches  of  the  kingdom  during  a  period 
of  nearly  a  hundred  years,  very  effectually 
brought  about  and  established  the  custom 
of  the  non-communicants  withdrawing— a 
custom  that  continues  to  this  day,  although 
this  part  of  the  exhortation  was  omitted  in 
the  Prayer-book  of  1662."  He  then  adverts 
to  the  fact  that  the  rubric  above  quoted,  as 
to  the  communicants  **  being  conveniently 
placed,"  was  for  the  first  time  inserted  in  the 
present  Prayer-book,  and  goes  on  thus  :— 

"  When,  therefore,  the  non-communicants 
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have  withdrawn,  and  tlie  communicanta  have 
placed  themselves  oonveniently  for  receiving 
the  Sacrament,  that  is  in  a  part  of  the  church 
near  the  Lord's  table,  it  would  seem  to  be 
easy  for  the  officiating  minister  to  make  a 
tolerably  accurate  estimate  of  the  numbers 
for  whom  he  is  to  provide  a  sufficient  quan- 
tity of  bread  and  wine,  even  though  they 
have  not  signified  their  names  previously." 

The  only  other  matter  which  sheds  any 
light  on  this  subject  is  the  language  of  the 
twenty-fifth  Article  of  Religion,  which  speaks 
of  the  Sacrament  as  not  to  be  carried  about 
or  ''gazed  upon." 

Upon  this  review  of  the  history  of  these 
rubrical  directions,  the  conclusions  at  which 
I  arrive  are,  that  the  Legislature,  in  both 
Prayer-books  of  Edward  6,  as  well  as  the 
book  of  1662,  contemplated  that  there  would 
be  some  method  of  discriminating  between 
those  who  intended  to  partake  of  the  Holy 
Communion,  and  those  who  did  not ;  that 
under  the  first  book  of  Edward  6  the  means 
of  doing  so  were  specifically  prescribed  ;  that 
under  &e  second  book  of  Sdward  6,  and  the 
present  book,  no  such  specific  means  are  pre- 
scribed (except  they  be  found  in  the  direc- 
tion that  the  communicants  should  be  ''  con- 
veniently placed''),  and  that  the  custom, 
however  general,  of  the  non-communicants 
retiring  from  the  Church  is  not  specifically 
enjoined  by  any  positive  direction  of  the  ex- 
isting rubrics. 

Nor  am  I  aware  that  the  minister  has  any 
means  at  his  command  to  enforce  compliance 
vrith  this  custom,  supposing  it  to  be  desirable 
to  do  so,  upon  which  matter  it  is  not  my 
duty  here  to  express  an  opinion. 

But  admitting  this  to  be  sol,  it  was  still 
urged  by  the  complainants  that  the  minister 
has,  practically,  other  means  within  his 
reach  of  ascertaining  whether  a  sufficient 
number  are  about  to  communicate,  did  he 
dioose  to  avail  himself  of  them. 

It  was  not  asserted,  nor  can  it  be  assumed, 
that  the  members  of  the  respondent's  con- 
gregation would  do  otherwise  than  assist  him 
in  avoiding  the  celebration  of  the  Sacrament 
in  a  manner  contrary  to  the  express  letter  of 
the  law  ;  and  it  was  therefore  contended  that 
the  respondent  had  only  to  make  known  to 
his  congregation  the  difficulty  in  which  they 
placed  him  by  the  practice  of  non-communi- 
cants remaining  in  the  chiurch  when  the 
celebration  of  the  Holy  Sacr.'unent  was  about 
to  begin,  without  any  separation  being  ef- 
fected between  them  and  the  communicants, 
for  the  difficulty  to  pass  away. 

To  this  it  was  replied  that  a  clergyman 
haa  no  means  of  doing  so  without  violating 
the  rubrical  directions,  and  the  judgment  in 
WesUrton  v,  LiddeU  (I)  was  relied  upon  to 


shew  that  the  details  of  the  Communion  Ser- 
vice cotdd  not  be  added  to,  or  Varied,  by  any 
announcement  on  the  part  of  the  minister, 
without  infringing  the  law. 

Various  means  were  suggested,  however, 
by  which  it  might  be  done,  and  either  through 
the  churchwardens  or  through  the  pulpit,  or 
otherwise,  it  was  said  that  the  minister  might 
make  known  his  desire  that  if  non-communi- 
cants chose  to  remain  in  the  church,  the 
communicants  should  conveniently  place 
themselves  apart  from  the  rest,  so  as  to  en- 
able him  to  repognise  them. 

The  most  formal  method  of  proceeding  in 
this  direction,  perhaps,  wotdd  be  for  the 
clergyman  to  apply  to  his  ordinary,  and  with 
his  leave  to  read  out  during  the  service  a 
notice  describing  what  those  who  intended  to 
communicate  should  do  to  declare  themselves, 
and  thus  comply  with  the  rubric,  immediately 
preceding  the  offertory,  on  the  subject  of 
notices  to  be  given  in  church. 

I  do  not  dwell  further  on  this,  or  pause  to 
decide  what  the  respondent  might  best  have 
done,  because  he  has  in  fact  done  nathUig 
and  attempted  nothingy  and  further  because  I 
am  not  even  satisfied  that  he  had  any  rea- 
sonable cause  to  expect  that  the  celebration 
on  the  4th  of  July  would  be  other  than  what 
it  actually  was.  It  appears,  on  the  respon- 
dent's own  evidence,  that  what  happened  on 
•  the  4th  of  «fuly  had  happened  on  several 
previous  occasions  ;  that  he  had  taken  no 
steps  to  prevent  the  recurrence  of  it,  and 
that  on  leaving  his  cure  in  the  hands  of  two 
other  clergymen  when  he  went  abroad  in 
August,  he  gave  them  no  warning  or  direc- 
tions, so  that  the  same  thing  happened  again 
in  his  absence. 

The  possible  difficulties  of  a  position  can 
hardly,  therefore,  be  listened  to  in  exculpa- 
tion of  one  who  has  not  been  at  the  pains  of 
ascertaining  whether  they  are  real  difficulties 
or  not. 

But  now  I  turn  to  the  question  whether 
the  respondent  had  reasonable  ground  to 
believe,  or  did  even  in  fact  belicTe,  that  there 
would  be  a  sufficient  number  of  communi- 
cants on  the  4th  of  July. 
~  It  is  impossible,  1  think,  to  read  his  own 
evidence  on  this  head  and  not  perceive  that 
he  entered  upon  the  celebration  of  the  Holy 
Sacrament  on  that  da^  without,  as  he  states 
it  himself  on  re-examination,  ''any positive 
expectation,  one  way  or  the  other.  ^  It  is 
true  there  were  many  present  as  to  whom  he 
did  not  know  that  they  might  not  oommuni- 
cate,  and  as  to  some,  he  says  he  thought  they 
might,  but  he  had  no  belief  that  they  would. 

Whatever  may  be  said  as  to  whether  rea- 
sonable grounds  for  believing  that  the  proper 
number  would  communicate  existed  or  not, 
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it  IB  clear,  I  think,  that  the  respondent  must 
establish  that  he  did  in  fact  believe  that  they 
would  do  so,  before  he  could  possibly  be  in 
a  position  to  set  up  any  exculpation  based  on 
the  imperfect  state  of  his  own  knowledge. 

This  he  has  fidled  to  do.  The  rubric  has, 
in  my  opinion,  been  violated,  and  without 
excuse.  It  will,  therefore,  be  my  duty  to 
admonish  the  respondent  to  obey  the  rubric 
in  future. 

The  next  questions  for  the  dedsion  of  the 
Court  concern  the  lawfulness  of  the  crucifix, 
and  of  the  paintings  called  the  stations  of 
the  cross,  which  lutve  been  set  up  in  St. 
Peter's  Church. 

The  solution  of  these  Questions  depends 
not  on  any  single  contested  passage  of  a  sta- 
tute or  a  rubric  to  be  construed  by  the  Court, 
but.  on  the  general  result  of  the  various  acts 
of  the  Sovereign  and  the  Legislature,  which 
go  to  make  up  that  momentous  change  in  the 
State  religion,  and  the  ecclesiastical  laws  of 
the  realm,  wMch  is  known  as  the  Reforma- 
tion. 

The  field,  therefore,  over  which  such  an 
enquiry  is  capable  of  being  pursued,  is  an 
almost  unbounded  one,  but  it  does  not,  I 
think,  devolve  upon  this  Court  so  to  pur- 
sue it. 

For  the  ground  has  been  already  travelled 
by  the  appellate  tribunal  in  the  two  cases  of 
WederUm  v.  lAdAM  (1)  and  PKHlpoUa  v. 
Boifd  (4),  in  which  all  that  histoncBJ  re- 
search and  able  argument  could  do  to  eluci- 
date the  legal  propositions  deducible  from  an 
enquiry  of  the  kind,  was  fully  and  effectually 
done. 

I  will  state  in  a  few  sentences  the  points 
decided  in  these  cases  so  far  as  they  affect 
the  present  enquiry. 

In  the  case  of  Wedetian  v.  LiddeU  (1), 
the  Court  had  to  pronounce  upon  the  legality 
of  across  set  up  in  Mr.  Liddell's  church. 
And  it  was  decided  that  although  before  the 
Reformation,  the  symbol  of  the  cross  had  no 
doubt  been  put  to  superstitious  uses,  ''yet 
that  crosses  when  used  as  mere  emblems  of 
the  Christian  faith,  and  not  as  objects  of 
superstitious  reverence,  may  still  lawfully  be 
erected  as  architectuial  decorations,"  and 
that  the  wooden  cross  erected  in  that  par- 
ticular case  "  was  to  be  considered  a  mere 
architectural  ornament. " 

The  Court  determined  nothing  directly  aft 
to  the  legality  of  a  crucifix,  but  was  at  great 
pains  throughout  the  judgment  to  point  out , 
that  crosses  were  to  be  distinguished  from 
crucifixes,  saying  that  ' 'there  was  a  wide 
difference  between  the  cross  and  images  of 
saints,  and  even,  though  in  a  less  degree, 
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between  a  cross  and  a  crucifix,"  the  former 
of  which,  they  said,  had  been  "  used  as  a 
symbol  of  Christianity  two  or  three  centuries 
before  either  crucifixes  or  imageis  were  intro- 
duced." 

I  must  infer,  therefore,  that  in  the  opinion 
of  the  Court,  as  declared  in  this  case  of  Wea- 
ierUm  v.  LiddeU  (1),  the  use  of  the  cross  was 
only  to  be  justified  when  it  played  the  part 
of  a  mere  architectural  ornament,  and  that 
the  views  and  arguments  upon  which  that 
justification  was  baaed  did  not  afford  the 
same  justification  to  crucifixes. 

In  FhiUpotts  V.  Boyd  (4),  the  Court,  in 
justifying  the  erection  of  the  Exeter  reredos, 
adhered  entirely  and  very  distinctly  to  the 
position  taken  up  in  the  previous  case,  and 
pronounced  that  erection  lawful,  though  it 
included  many  sculptured  images,  on  the 
express  grouna  "  that  it  had  been  set  up  for 
the  purpose  of  decoration  only,^'  dedarinff  that 
it  was  "  not  in  danger  of  beinfl  abused,  and 
that  "it  was  not  suggested  that  any  super- 
stitious reverence  has  been  or  is  likely  to  be 
paid  to  any  of  the  figures  upon  it." 

These  two  cases,  considered  together, 
afford  to  this  Court  a  sufficient  guide  for  the 
principles  which  it  is  now  bound  to  apply. 

All  that  remains  is  to  apply  them. 

In  doing  so  it  is  necessary  first  to  have  a 
dear  idea  of  what  is  meant  by  "  superstitious 
reverence  being  paid,"  and  then  to  ascertain 
whether  such  "  reverence  "  is  likely  to  be, 
or  in  danger  of  being  "  paid  "  to  the  parti- 
cular objects  here  complained  of,  or  whether, 
on  the  contrary,  it  is  established  that  those 
objects  are  for  architectural  ornament  only. 

It  will  be  observed  that  the  contiastset 
up  by  the  Coiut  in  these  cases,  is  between 
superstitious  reverence,  on  the  one  hand, 
and  architectural  decoration  on  the  other ; 
and  I  cannot  but  think  that  the  Court  con- 
sidered that  all  figures  in  sculpture  or  paint- 
ing, must  needs  fall  within  one  category  or 
the  other — so  that  if  the  objects  and  figures 
here  in  question  were  intended  to  be,  or 
were  likely  to  become  anything  more,  or 
other,  than  mere  architectural  decorations, 
they  would  be  illegal  as  objects  of  "super- 
stitious reverence." 

This  view  would  at  once  simplify  the  defi- 
nition of  "  superstitious  reverence,"  and  re- 
duce the  enquiry  to  the  question  whether 
the  limits  of  mere  architoctural  decoration 
have  been  exceeded  or  not. 

But,  passing  this  by,  and  considering  the 
matter  in  a  more  general  light,  I  conceive  . 
that  the  words  "superstitious  reverence" 
or  "  idolatrous  practices,"  tosether  with  the 
more  general  term  "abuse,  all  which  ex- 
pressions are  used  indifferently  by  the  Court 
in    FhillpoiU  v.  Boyd  (4),  are  intended  by 
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the  Court  to  mean  the  same  thing  as  "  wor- 
ship," and  "adoration,"  which  are  found  in 
the  22nd  Article  of  Religion.  This  appears 
from  the  following  passage  in  that  judg- 
ment ; — 

"As  the  Reformation  proceeded,  and  the 
Articles  of  Religion  came  to  receive  statutory 
authority,  the  doctrine  of  the  Church  on 
this  subject  was  plainly  set  forth.  The  22nd 
Article  of  Religion  declares  that  '  The 
Romish  doctrine  concerning  purgatoiy,  par- 
dons, worshipping  and  adoraiion^  as  well  of 
images  as  of  reliques,  and  also  invocation  of 
saints,  is  a  fond  thing,  vainly  invented  and 
grounded  upon  no  warranty  of  Scriptui^e. 
but  rather  repugnant  to  the  Word  of  God ;  ^ 
in  other  words,  it  condemns  only  the  '  abuse ' 
of  images." 

What  then  was  this  Romish  doctrine  ?  The 
actual  worship  of  the  graven  image  in  place 
of  the  Deity  it  represents,  has  never,  so  far 
as  I  am  aware,  been  inculcated  by  the 
Romish  Church.  It  certainly  forms  no  part 
of  the  teachings  of  that  Church,  if  I  may 
rely  on  the  testimony  produced  in  this  case 
from  the  lips  of  the  witness  Dominic  Cris- 
citelli. 

The  "Romish doctrine"  "concerning wor- 
shipping and  adoration  of  images,"  spoken 
of  in  the  22nd  Article  of  Religion  as  "  a  fond 
thing  vainly  invented,"  must  therefore  be 
intended  in  that  article  to  mean  the  devo- 
tion and  prayer  which  the  Roman  Church 
to  this  day  enjoins  its  adherents  to  offer, 
not  to  images  themselves,  but  to  God  before 
crucifixes,  images,  or  paintings  and  the  like. 
And  it  was  this  doctrine,  together  with  the 
practices  which  had  been  found  to  result 
from  it,  which  it  was  a  main  object  of  the 
Reformation  to  denounce  and  utterly  put 
away  from  the  Reformed  Church. 

That  I  may  in  no  wise  mistake  or  misap- 
prehend the  doctrine  of  the  Romish  Church 
on  this  matter,  I  will  refer  to  the  following 
passage  from  the  Decrees  of  the  Council  of 
Trent  :— 

"  Imagines  porro  Christi,  deiparsd  Virginis, 
et  aliorum  sanctorum  intemplis  pnesertim  ha- 
bendas  etretinendas,eisquedebitum  honorem 
et  venerationem  impertiendam,  non  quod 
credatur  inesse  aliqua  in  iis  divinitaa  vel 
virtus  propter  quam  sint  colendse,  vel  quod 
ab  eis  sit  sdiquid  petendum,  vel  quod  fiducia 
in  imaginibus  sit  Agenda  veluti  olim  fiebat  a 
gentibus,  quae  in  idolis  spem  suam  coUoca- 
bunt,  sed  quoniam  honos  qui  eis  exhibitur 
refertur  ad  prototypa  qusa  illse  representant 
ita  \it  per  imagines  quas  osculamar  et  coram 
quibus  caput  aperimus  et  procumbimus 
Christum  adoremus  et  sanctos  quorum  illee 
similitudinem  gerunt,  veneremur — Session 
XXY. — *De   invocatione,    veneratione    et 


reliquiis  sanotorum  et  sacris  imaginibus.'  **• 
Corpus  Juris  (Hv, ,  vol.  ii.  p.  84. 

It  was  not,  therefore,  intended  in  the 
above  decision  of  the  Court  of  Appeal  by 
the  use  of  the  words  "  superstitious  rever- 
ence," "  adoration  "  or  "worship,"  to  convey 
only  the  limited  idea  of  a  figure  or  object 
itself  worshipped  like  a  Pagan  idol.  On  the 
contrary,  I  understand  these  expressions  as 
intended  to  embrace  the  far  more  extended 
conception  of  worship,  adoration,  or  rever- 
ence paid  to  the  Deity  in  presence  of  or  before 
those  objects  or  figures. 

It  may  not  be  easy  to  push  definition  fur- 
ther thim  this,  and  define  what  it  is  that  in 
any,  or  every  case,  constitutes  adoration  or 
worship  in  presence  of  an  image  or  figure ; 
nor  is  it  necessary  to  do  so ;  it  is  enough  for 
the  purpose  in  hand  to  say  that  it  must  be 
taken  to  include  ott  cwui  every  form  or  degree 
in  which  the  object  in  question  is  made  to  take 
a  place  or  play  a  party  in  the  devotions  which 
are  paid  to  the  Deity  before  it. 

It  is  in  this  sense,  then,  that  I  propose 
now  to  enquire  whether  it  can  fairly  and 
reasonably  be  said  that  the  figures  com- 
plained of  are  likely  to  be  or  in  danger  of 
being  objects  of  "worship"  or  "supersti- 
tious reverence." 

There  is  no  dispute  as  to  what  these 
figures  are  or  where  they  are  placed.  There 
is  a  screen  of  open  ironwork  some  nine  feet 
high  stretching  across  the  church  at  the  en- 
trance to  the  chancel ;  the  middle  portion  of 
this  screen  rises  to  a  peak,  and  b  sur- 
mounted by  a  crucifix  or  figure  of  our  Sa- 
viour on  the  cross  in  full  relief  and  about 
eighteen  inches  long — ^this  ia  the  crucifix 
complained  of.  The  screen,  of  course,  from 
its  position  directly  faces  the  congregation, 
and  the  sculptured  or  moulded  figure  of  our 
Lord  is  turned  towards  them.  There  is, 
further,  a  row  of  candles  at  distances  of 
nearly  a  foot  a^Mirt  all  along  the  top  of  the 
screen,  which  is  continued  up  the  central 
and  rising  portion  of  it,  the  last  candles 
coming  close  up  to  the  crucifix  on  either 
side,  so  that  when  the  candles  are  lighted 
for  the  evening  service,  I  should  presume 
that  the  crucifix  would  stand  in  a  full  light. 

These  candles  were  proved  to  have  been 
lighted  for  the  evening  service  on  the  4th  of 
July,  1875  ;  it  hardly  seems  that  they  were 
necessary  for  the  purpose  of  Ughtii^^  the 
Church  at  the  beginning  of  the  service  on 
that  occasion ;  but,  on  the  other  hand,  it 
appears  that  the  gas  was  necessarily  turned 
on  before  the  service  concluded,  and  I  can- 
not say  that  it  is  made  out  to  my  satisfaction 
that  the  candles  were  not  then  wanted  for 
lighting  purposes. 

I  may  at  once  then  dispose  of  the  charge 
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which,  though  not  distinctly  made  in  the 
representation,  was  nrged  in  argument,  that 
the  position  of  the  candles  in  relation  to  the 
cnuafix  and  the  manner  in  which  they  were 
used  together  constituted  a  ceremonial  ob- 
Ber?8iice,  and  as  such  were  not  warranted  by 
kw.  I  hold  that  this  charge  is  not  made 
out,  and  I  pass  to  the  more  serious  con- 
sideration, whether  a  crucifix  so  placed  and 
lighted  is  in  danger  of  being  an  object  of 
'' superstitious  reyerence." 

The  best  forecast  of  the  future  in  most 
cases,  but  especially  in  those  wherein  the 
weaknesses  and  failings  of  mankind  are  con- 
cerned, is  to  be  obtained  from  the  experience 
of  the  past.  And  it  was  to  the  past  that  the 
Court  in  FhiUpoUa  v.  Boyd  (4),  emphati- 
cally appealed  in  justification  of  the  Exeter 
reredoe.  In  speaking  of  ''  painted  represen- 
tations of  portions  of  sacred  history,  to  be 
found  in  many  of  our  churches,"  the  Court 
retied  upon  the  circumstances  that  these 
paintings  '^  had  been  proved  by  long  expe- 
rience to  be  capable  of  remaining  there  with- 
out giving  occasion  to  ^ty  idolatrous  or 
superstitious  practices."  Would  an  appeal 
to  the  experience  of  the  past,  in  the  case  of 
crucifixes,  bring  out  the  same  result? — or, 
rather,  it  should  perhaps  be  asked,  would  not 
the  result  be  the  very  opposite  ? 

It  is  precisely  here  that,  to  my  mind,'  the 
great  difficulty  presents  itself  in  the  proposal 
now  made  to  sanction  the  restoration  of  so 
well  known  an  object  as  the  crucifix  to  that 
place  in  our  churches  to  which  for  300  years 
it  has  been  a  stranger. 

The  crucifix,  as  set  up  in  our  churches,  has 
a  special  history  of  its  own. 

Before  the  Reformation,  the  '*  rood  "  was 
orduumly  to  be  found  in  pariBh  churches  in 
this  country.  It  presented  the  carved, 
sculptured,  moulded  or  painted  figure  of 
Jesus  Christ  on  the  cross,  and  was,  in  fact, 
^*  a  crucifix,  with  images  at  the  base." — See 
Perry's  Lawful  Church  Ornaments^  p.  247. 

This  figure  was  erected  on  a  structure 
called  the  rood  loft,  which  appears  to  have 
traversed  the  Church  at  the  entrance  to  the 
chancel ;  in  fact,  it  occupied  as  nearly  as  may 
be  the  position  which  the  iron  screen  in  the 
present  case  does. 

There  is  in  existence  the  most  precise  and 
unquestionable  evidence  on  this  matter,  and 
it  is  to  be  found  in  the  records  of  the  Lin- 
colnshire parishes,  printed  in  Mr.  Peacock's 
book  on  Church  Furniture,  and  dated  a.  d. 
1565-6. 

So  universal  does  the  existence  of  the 
*'rood"  in  some  form,  either  sculptured  or 
painted,  seem  to  have  been,  that  in  these 
returns  of  the  churchwardens  of  upwards  of 
1  jO  parishes,  there  is  mention  of  the  rood  as 
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having  been  defaced  or  pulled  down  in  at 
least  140. 

It  will  also  be  found  that  in  Bonner's  Ar- 
ticles, put  forth  during  the  reign  of  Queen 
Mary,  in  the  year  a.d.  1554  (see  Card.  Doc, 
Afm,j  vol.  i.  p.- 152),  enquiry  is  made  *' whe- 
ther there  be  a  crucifii;  or  rood  loft,  as  in 
times  past  has  been  accustomed,  and  if  not, 
where  the  crucifix  or  rood  loft  is  become,  and 
by  whose  negligence  the  thing  want." 

Again,  in  Cardinal  Pole's  Articles,  a.d. 
1667  (Card.  Doe.  Awn.,  vol.  i.  p.  206), 
'^  whether  they  have  a  rood  in  their  church 
of  a  decent  stature  with  Mary  and  John." 

After  this  period,  the  historical  evidence 
abounds  that  in  the  reign  of  Elizabeth  these 
roods  and  rood  lofts  were  destroyed,  far  and 
wide,  as  monimients  of  idolatry  and  super- 
stition, but  I  am  not  at  present  concerned 
with  that  circumstance,  save  so  far  as  it 
serves  to  shew  that  they  had  existed,  and 
were  of  general  if  not  universal  occurrence. 

Not  only  so,  but  in  the  year  1560  a  dis- 
cussion appears  to  have  arisen  as  to  the  pro- 
priety of  setting  the  roods  or  crucifixes  up 
again  in  parish  churches. 

In  the  Zurich  Letters,  first  series,  p.  67, 
is  a  letter  by  Biahop  Jewel,  dat^  the  4th  of 
February,  1560,  in  which  he  says— 

'^This  controversy  about  the  crucifix  is 
now  at  its  height.  ...  A  disputation 
upon  this  subject  will  take  place  to-morrow. 

.  .  .  For  matters  are  come  to  that 
pass,  that  either  the  crosses  of  silver  and  tin, 
which  we  have  everywhere  broken  in  pieces, 
must  be  restored^  or  our  bishoprics  relin- 
quished." 

In  the  same  series,  at  pages  73-74,  dated 
the  1st  of  April,  in  the  same  year,  is  a  letter 
of  Bishop  Sandys,  in  which  is  the  following 
passage  : — 

*' We  had  not  long  since  a  controversy 
respecting  images.  The  Queen's  Majesty 
considered  it  not  contrary  to  the  Word  of 
Crod,  nay,  rather  for  the  advantage  of  the 
Church,  that  the  image  of  Christ  crucified, 
together  with  Mary  and  John,  should  be 
placed,  as  heretofore,  in  some  conspicuous 
part  of  the  church,  where  they  might  more 
readily  be  seen  by  the  people.  Some  of  us 
thought  far  otherwise,  and  more  especially 
as  all  images  of  every  kind  were,  at  our  last 
visitation,  not  only  taken  down,  but  idso 
burnt,  and  that  too  by  public  authority,  and 
because  the  ignorant  and  superstitious  nvuUi- 
tude  are  in  the  habit  of  paying  adoration  to 
this  idol  above  cdl  others."  .  .  .  **God 
delivered  the  Church  of  England  from 
stumbling  blocks  of  this  kind." 

From  all  this  it  is  plain  that  the  crucifix 
formed  an  ordinary  feature  in  the  parish 
church  before  the  Reformation  ;  and  it  can- 
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not  be  doubted  that  it  did  so,  notiui  a  mere 
architectural  ornament,  but  aa  an  object  of 
reverence  and  adoration. 

If  any  proof  waa  required  of  thia  proposi- 
tion, it  may  be  found  in  the  fact  that  the 
worship  of  it  waa  enjoined  in  the  Sanuu  Use, 
the  missal  most  largely  accepted  and  used  in 
England  before  the  Reformation. 

Tliia  was  especially  the  case  on  Palm  Sun- 
day. In  the  order  of  service  for  that  day, 
given  in  the  Sarum  MiMal,  a  very  elaborate 
service  ended  with  the  adoration  of  the 
''Rood''  by  the  celebrant  and  choir,  before 
passing  into  the  chancel.  —  See  Rock's 
Church  of  our  Fathers,  vol.  ii.  p.  229. 
Sarum  Missal,  BumtiBland  edit.  a.d.  1861, 
p.  262. 

Such  is,  most  briefly,  the  part  played  by 
the  "  rood  "  or  crucifix  in  English  churches 
in  the  past.  If  set  up  again  in  them  now, 
what  part  is  it  likely  to  play  in  the  future  ? 

It  is  no  doubt  easy  to  say,  What  proof  is 
there'  of  danger  of  idolatry  now?  What 
facts  are  there  to  point  to  a  probability  of 
"abuse?" 

But  when  the  Ck>urt  is  dealing  with  a 
well-known  sacred  object — an  object  enjoined 
and  put  up  by  authority  in  all  the  churches 
of  England  before  the  Reformation,  in  a 
particiSar  part  of  the  churchy  and  for  the 
particular  purpose  of  "  adoration  "  —  when 
the  Court  mids  that  the  same  object,  both  in 
the  Church  and  out  of  it,  is  still  worshipped 
by  those  who  adhere  to  the  unreformed 
Romish  faith,  and  when  it  is  told  that,  now, 
after  a  lapse  of  300  years,  it  is  suddenly  pro- 
posed to  set  up  again  this  same  object  in  the 
same  part  of  the  church  as  an  archvtedwal 
ornament  only  — ^it  is  hard  not  to  distrust 
the  uses  to  which  it  may  come  to  be  put,  or 
escape  the  apprehension  that  what  begins  in 
"  decoration  "  may  end  in  "  idolatry." 

If  this  apprehension  is  a  just  and  reason- 
able one,  then  there  exists  that  likelihood 
and  danger  of  "  superstitious  reverence " 
which  the  Privy  Coimcil,  in  PhiUpotts  v. 
Boyd  (4),  pronounced  to  be  fatal  to  the  law- 
fulness of  all  images  and  figures  set  up  in  a 
church. 

Before  concluding  that  it  is  so,  let  me  pass 
in  review  the  arguments  urged  in  favour  of 
the  opposite  side  of  the  question. 

I  will  place,  first,  amons  them  the  con- 
sideAtion,  forcibly  pressed  on  the  Coiui;, 
that  the  times  we  live  in  are  not  as  the 
times  before  or  at  the  period  of  the  Refor- 
mation ;  that  images  and  figures  which  gave 
occasion  then  "  for  unhealthy  minds "  to 
abuse,  "we,  in  our  more  extended  know- 
ledge, may  be  permitted  to  use  with  safety." 

That  there  is  a  wide  diffarenoe  in  the  state 
of  knowledge,  and  still  more  in  the  degree  of 


its  general  diffusion,  between  the  19t}i  and 
the  16th  centuries,  will  not  be  denied;  but  is 
it  equally  certain  that  superstition  has  waned 
in  proportion  as  the  light  of  intellectual 
culture  has  advanced,  and  that  the  ground 
gained  by  the  one  has  been  lost  by  the 
other  ? 

Is  it  really  so  absurd,  as  it  was  aigued  to 
be,  to  imagine  that  in  the  present  day  the 
worship  of  lifeless  images  and  figures,  not  as 
idols,  perhaps,  but  as  aids  to  devotion,  should 
again  prevul  as  in  old  times  ? 

The  fear  that  it  should  be  so  may  be  un- 
founded, but  I  question  whether  intellectual 
culture  can  be  relied  upon  as  a  safeguard 
against  it ;  for,  if  so/  what  is  to  be  said  of 
the  Romifii  Church  and  of  those  able  and 
distinguished  men  who,  in  our  own  day, 
have  not  hesitated  to  join  it  and  accept  its 
doctrines? 

What  I  am  here  discussing,  I  must  again 
repeat,  is  not  the  belief  in  an  idol  of  wood 
or  stone,  but  the  practice  of  involving  in 
devotional  exercises  outward  and  visible 
forms,  as  inculcated  in  the  devotional  books 
of  the  Roman  Catholic  creed. 

This  is  the  "fond  thing  vainly  invented" 
of  the  22nd  Article  of  Religion  ;  and  the 
mere  fact  of  the  existence  of  such  a  doctrine 
in  that  Church,  among  whose  members  high 
intellectual  power  and  acquirement  is  rife,  ib 
to  my  mind  a  conclusive  answer  to  the 
suggestion  that  the  intellect  or  knowledge  of 
the  present  day  may  be  relied  upon  to  take 
the  place  of  those  safeguards  wnich  it  was 
the  work  of  the  Reformation  to  establish. 

But  another  consideration  must  not  be  lost 
sight  of.  If  the  intelligent  and -the  culti- 
vated no  longer  need  the  protection  of  old 
days,  can  the  same  be  said  of  the  weak  and 
ignorant  ?  The  parish  church  is  for  all — ^not 
for  a  dass — and  if  the  crucifix,  placed  as  it 
is  in  this  instance,  is  lawful  for  St.  Peter's 
Church,  it  is  lawful  for  every  parish  church 
in  the  country,  and  may  be  provided  for 
every  congregation — strong-minded  or  weak, 
instructed  or  ignorant. 

Let  it  be  considered  to  what  such  a  state 
of  things  as  that  would  be  likely  to  lead. 

If  devotion  to  our  Lord  comes  to  be  habi- 
tually paid  immediately  before  a  sculptured 
figure  of  his  body  on  the  cross,  which  annests 
the  eye  and  occupies  the  imagination  while 
the  mind  is  in  attitude  of  prayer,  it  may  be 
easy  to  some,  and  possible  to  many,  but 
hardly  possible  to  all,  to  wholly  dissociate 
the  outward  object  from  the  inward  prayer,, 
and  exclude  it  from  playing  any  part  in  that 
devotion. 

The  immediate  presence  before  the  eye  uf 
an  outward  form  or  object  proflers  an  assist- 
ance, though  of  a  spurious  kind|  towards 
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fixing  wavering  thouglitBy  and  exalting  reli- 

S'oQs  ferrour,  which  can  hardly  be  rejected 
r  those  who  most  feel  the  want  of  it,  and  to 
whom  all  abstract  thought  is  a  difficult  exer- 
dse.  When  there  cease  to  be  any  such,  the 
peiil  may  cease  also  ;  but,  until  then,  it  is 
impoasibiie,  I  think,  to  accept  the  i^eged 
robust  temper  of  the  present  times  as  a 
aaf^[aard  against  so  obvious  a  temptation. 

Another  ailment  urged  for  the  respon- 
dent was  this,  that  crosses  had  been  as 
much  abused  and  worshiped  before  the 
refonnation  as  crucifixes,  and  are  therefore 
as  much  in  danger  of  abuse  now,  and  yet 
crosses  were  by  the  Court,  in  Westerton  v. 
LiddeU  (1),  held  not  to  be  unlawful  as  orna- 
ments. I  wiU  only  say  on  this  head  of  argu- 
ment that  the  Court  in  that  case  were  of  a 
contrary  opinion  ;  that  for  reasons  which 
they  considered  sufficient,  they  distinguished 
crudfixee  from  crosses  in  this  respect,  and 
that  if  they  had  been  unable  to  do  so,  there 
is  nothing  to  shew  that,  in  their  judgment, 
either  crosses  or  crucifixes  would  have  been 
lawful  ornaments. 

A  further  objection  was  then  taken  that, 
if  the  delineation  of  the  crucifixion  in  sculp- 
ture may  not  be  lawfully  set  up  in  a  church, 
the  same  thing  must  be  equally  true  of  a 
picture  in  a  painted  window,  exhibiting  a 
nmilar  figure. 

It  is  not  to  be  doubted  that,  in  many 
churches  (and  in  the  notable  instance  of  St. 
Margaret's  Church,  at  Westminster,  where 
the  window  is  of  great  age),  representations 
of  the  crucifixion  in  painted  glass  or  paint- 
ings are  to  be  found,  and  I  am  not  prepared 
to  offer  any  definition  which  should  draw  a 
sharp  line  of  distinction  between  such  deco- 
rations and  a  crucifix.  Indeed,  I  doubt 
whether  any  narrower  or  more  exact  defini- 
tion of  what  is  lawful  and  what  unlawful, 
can,  for  practical  purposes,  be  framed,  than 
that  whi^  is  set  forth  in  the  caseof  FhUlpotU 
V.  Bo^  (41 

Bu^  adnering  to  that  decision,  and  each 
case  standing  on  its  own  circumstances,  it  is, 
I  tiiink,  to  be  presumed  that  the  Court  of 
Appeal  would  not  hesitate  to  adjudge  even 
painted  windows,  or  paintings  portraying 
the  same  subject,  to  be  unlawful  if  it  was 
satisfied  from  the  mode  in  which  the  subject 
was  treated,  the  place  which  they  occupied, 
or  other  the  incidents  and  surrounding  cir- 
cumstances, that  they  were  in  real  danger  of 
adoration,  worship,  or  superstitious  rever- 
ence. So  long  as  they  are  free  from  this 
charge  and  fulfil  no  other  function  but  that 
of  fitly  decorating  the  church,  they  are  free 
from  objection — -the  moment  that,  from  any 
cause,  whether  residing  in  the  objects  them- 
selves, or  arising  among  those  who  worship 
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in  the  church,  the  danger  of  theii*  adoration 
is  made  manifest,  I  conceive  that  they  cease 
to  he  innocent,  and  fall  under  the  charge  of 
illegality. 

Up  to  this  point  I  have  considered  only 
the  reasons  which  lead  to  a  conclusion  that 
this  crucifix  is  likely  to  invite  '*  superstitious 
reverence."  I  will  now  say  a  few  words  on 
the  alternative  proposition,  that  it  is  intended 
only,  and  ia  likely  to  serve  only,  as  an  archi- 
tectural decoration. 

Viewing  the  matter  in  this  light,  the 
remark  naturally  arises  that  this  particular 
figure  of  the  crucifix,  whUe  it  may  be  justly 
said  ta  stand  highest  among  the  representti- 
tives  of  gospel  history  in  ite  fitness  for  the 
purposes  of  adoration  or  worship,  must 
surely  be  admitted  to  occupy  a  very  inferior 
place  among  the  subjects  adapted  for  the 
display  of  mere  architectural  beauty. 

In  association  with  other  figures,  and  as 
embodying  the  scene  of  the  crucifixion  it  has 
no  doubt  been  the  subject  of  artistic  treat- 
ment ;  but  by  itself,  as  it  appears  here  in 
this  church,  standing  alone,  without  inci- 
dents or  adjuncts,  it  is  a  subject  which, 
however  artistically  treated,  might  be  so 
weU  ^>ared  in  the  mere  decoration  of 
churches  that  it  is  not  easy  to  conceive  that 
it  should  be  selected  solely  for  that  purpose. 

Upon  the  whole,  then,  1  must  dedare  that 
the  crucifix  surmounting  the  screen,  in  this 
case,  has  not  been  shewn,  to  my  satisfaction, 
to  have  been  set  up  as  an  architectural 
decoration  only,  and  that  there  does  exist  a 
danger  and  a  likelihood  that  it  may  be  the 
object  of  '' adoration"  and  ''superstitious 
reverence." 

This  conclusion  makes  it  unnecessary  to 
consider  whether  its  erection  was  originally 
covered  by  the  faculty  which  was  obtained 
for  the  iron  screen — and  the  Court  must  now 
order  it  to  be  removed — ^but  a  removal  of 
the  figure  leaving  the  cross  standing,  wiU  be 
a  compliance  with  this  order. 

It  remains  to  deal  with  the  ''  stations  of 
the  cross."  They  are  described  in  there- 
presentation  as  ''t>Hgures  in  coloured  relief 
of  a  plastic  materiu,  attached  to  the  walls 
of  the  church,  purporting  to  represent 
scenes  of  our  Lord's  passion,  and  such 
as  are  commonly  used  in  Roman  Catholic 
churches."  It  was  not  denied  that  this 
general  description  of  them  is  a  correct  one. 
More  particularly,  the^  are  a  set  of  fourteen 
separate  groups  affectmg  to  delineate  the 
sufferings  of  our  Lord,  commencing  with  His 
judgment  and  condemnation,  and  ending 
with  His  crucifixion  and  burial. 

The  first  objection  taken  to  them  I  must 
hold  to  be  a  fatal  one,  namely — ^that  they 
constitute  "  an  addition  to  the  fabric  oma- 


40 


PRIVY  COUNCIL  CASES. 


[N.8. 


BitUdah  t.  Clifton, 


ment  or  decoration  of  the  church"  within 
the  meaning  of  the  statute,  and  have  been 
set  up  in  the  church  by  the  respondent 
"without  lawful  authority,"  no  faculty 
having  been  either  granted  or  applied  for  to 
justify  their  erection. 

The  law  which  requires  that  those  who 
wish  to  fix  or  set  up  any  new  decoration  in  a 
church  must  apply  to  the  proper  authorities 
for  a  faculty  before  they  do  so,  ia  very  salu- 
tary and  ought  to  be  upheld.  It  serves  as  a 
safeguard  against  the  introduction  of  many 
objectionable  things  into  the  church,  which 
apathy  or  want  of  vigilance  on  the  part  of 
the  parishioners  might,  in  many  instances, 
facilitate,  and  it  maintains  the  principle, 
which  is  a  wholesome  one,  that  the  structure 
and  ornament  of  the  church  is  not  to  be 
meddled  with  except  upon  due  consideration 
and  lawful  authority. 

It  is  upon  this  ground  therefore  that  I 
shall  order  their  removal. 

But  the  representation  further  alleges 
that  they  are  '^  decorations  forbidden  by 
law,"  and  as  they  now. stand  I  think  they 
are. 

It  is  needless  to  enter  into  the  history  of 
this  set  of  pictures.  Whatever  origin  they 
or  some  of  them  had,  it  is  clear  that  the 
three  falls  of  Christ  under  the  cross,  and  the 
legend  of  Sainte  V^ronique,  have  no  warrant 
in  gospel  history. 

It  is  also  clearly  established  by  the  two 
devotional  books  put  in  evidence,  The 
Crown  of  Jesus,  published  under  the  autho- 
rity of  Cardinal  Wiseman  and  four  Roman 
Catholic  archbishops  in  Ireland  ;  and  The 
Key  of  Heaven,  by  St.  Alphonsus  Liguori ; 
that  these  fourteen  representations  are  to 
the  present  day  authorised  objects  of  adora- 
tion in  that  church.  In  the  Crown  of  Jems, 
p.  421,  the  following  instruction  appears  : — 

"  Devotion  to  the  passion  of  our  Lord  is  a 
singular  special  means  of  grace.  The  great 
means  of  impressing  this  devotion  profoundly 
on  the  soul  is  the  holy  mass,  the  holy  rosaiy, 
and  the  stations  of  the  cross.  You  should 
endeavour  to  make  the  stations  of  the  cross 
every  week.  The  Church  encourages  this 
practice  by  the  greatest  indulgences.  Every 
time  that  in  a  state  of  grace  you  go  round 
the  stations  of  the  cross,  kneeling  before 
each  (or  if  the  crowd  be  great,  simply  turning 
and  kneeling  towards  each),  and  with  a  truly 
contrite  heart  meditate  on  each  stage  of  our 
Lord's  passion,  as  represented  in  the  '  Via 
Cruds,*  you  have  it  in  your  power  even 
without  communion  and  without  any  addi- 
tional special  prayers  to  obtain  several  plenary 
indulgences  for  yourself,  as  also  for  the 
poor  souls  in  purgatory.  ...  In  making 
the  following  stations,  the  same  indulgences 


are  gained  as  if  they  were  made  at  Jenua- 
lem,  on  the  very  spot  where  our  Saviour 
suffered. "  Then  there  follow  a  set  of  prayers 
for  each  station,  with  directions  at  what  part 
of  them  the  worshipper  is  to  kneel. 

These  extracts  sufficiently  shew  the  charac- 
ter and  objects  of  the  pictures  in  question, 
as  used  among  Roman  Catholics ;  the  re- 
spondent puts  them  up  in  a  church  of  the 
Church  of  England  and  asks  the  Court  to 
say  that  they  are  architectural  decoratunva 
only,  and  of  a  lawful  character.  I  think 
they  are  neither.  Some  of  them,  if  thej 
stood  alone,  dissociated  from  the  rest,  sudi 
for  instance  as  the  judgment  of  Pilate,  may 
be  unobjectionable  in  themselves,  whilst 
others,  such  as  the  three  falls  of  Christ  under 
the  cross  and  the  fable  of  St.  V^ronique, 
whether  they  stand  alone  or  not,  may  well 
be  held  objectionable  in  themselves  ;  but  the 
entire  set  viewed  as  a  whole,  and  in  their 
relation  to  their  well-known  history,  must 
be  regarded,  I  think,  as  likely  (if  not  in- 
tended) to  be  used  for  the  purposes  for 
which  they  always  have  been  used,  and  not 
for  the  mere  purpose  of  decorating  the 
church.  I  shall,  therefore,  as  I  have  above 
stdd,  order  their  removal,  leaving  it  open  to 
the  respondent  if  he  shall  desire  it  to  apply 
for  a  faculty  to  authorise  the  introduction 
into  his  church  of  such  of  them  as  may  turn 
out  to  be  free  from  objection. 

It  will  be  observed  that,  in  dealing  with 
the  question  of  lawfulness,  both  as  regards 
these  ''stations  of  the  cross  "  and  the  crucifix, 
I  have  hitherto  excluded  from  view  all  con- 
clusions to  be  drawn  from  the  manner  in 
which  the  defendant  has  been  in  the  habit 
of  conducting  the  services  of  his  church. 

At  the  same  time  it  is  obvious  enough  that 
the  probability  of  both  the  crucifix  and  the 
"stations  of  the  cross'*  being  turned  to 
superstitious  uses,  is  largely  augmented  by 
the  fact  that  they  have  been  set  up  by  a 
clergyman  who  celebrates  the  Holy  Commu- 
nion with  a  mixed  chalice  and  wafer  bread, 
and,  with  a  "  biretta  "  on  his  head,  aocom- 
panies  a  procession  round  his  church  with 
banners,  crosses,  and  acolytes  in  red  cas- 
socks, in  apparent  imitation  of  the  Church 
of  Rome. 

But  the  structure  or  ornament  of  a  church 
is  more  or  less  a  thing  of  permanence,  while 
the  ministrations  of  a  particular  clergyman 
are  more  or  less  temporary,  and  if  sound 
objections  exist,  as  I  think  they  do  in  this 
case  to  the  objects  complained  of,  in  them- 
selves, those  objections  constitute  the  best, 
because  the  most  permanent  basis  for  their 
condemnation  and  removaL 

I  will  only  add  that  I  have  endeavoured 
in  the  above  oondusions  rightly  to  interpret 
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and  apply  the  dedaionB  of  the  Appellate  Court 
on  tluB  graye  subject,  in  their  spirit  as  well 
u  their  letter. 

I  say  grave  subject,  for  no  one  can  doubt 
that  the  slightest  return  to  the  use  of  graven 
images  or  pictures  as  an  aid  to  prayer  or  a 
spur  to  devotion,  would  be  justly  regarded 
as  a  surrender  of  principles,  vindicated  at 
high  cost  in  the  Reformation,  and  dear  to 
the  people  of  this  country. 

On  the  other  hand,  it  would  be  a  matter 
of  no  small  concern  if  any  needless  restriction 
or  prudery  of  apprehension  should  serve  to 
check  the  generous  piety  of  those  who  have 
laboured  to  restore  what  the  hand  of  time 
had  defaced  ;  to  undo  the  work  of  Puritan 
excess  ;  to  repair  the  ravages  of  neglect ; 
and  enhance  tiie  outward  beauty  of  the  house 
of  God. 

It  is  between  these  alternative  evils  that 
the  decisions  of  the  Appellate  Court  appear 
to  me  to  be  designed  to  occupy  a  safe  position. 

It  may  be  that,  in  some  cases,  the  line  of 
severance  between  the  "mere  decoration," 
which  is  free  from  harm,  and  the  '' super- 
stitious reverence, '^  which  is  full  of  peril, 
may  be  difficult  to  draw  or  uucertiun  to 
maintain.  I  do  not  think  it  is  so  in  this 
case ;  but  if  I  deceive  myself  in  that  belief 
there  remains  the  obvious  reflection  that  a 
false  step  in  one  direction  is  likely  to  be 
fraught  with  evils  far  greater  than  any  that 
can  ensue  from  an  error  committed  in  the 
other. 

If  sculptured  figures,  or  pictures,  are  once 
set  up  in  our  churches,  and  sustained  by  the 
law;  to  which  (whether  from  the  natural 
tendencies  and  weaknesses  of  the  human 
mind  on  this  subject,  or  from  the  teachings 
of  books,  or  the  promptings  of  individuals) 
adoration  or  superstitious  reverence  should, 
contrary  to  expectation,  come  to  be  paid,  an 
irreparable  step  towards  idolatry  may  prove 
to  have  been  taken  ;  for  the  outward  object 
once  sanctioned,  the  inward  devotion  is 
beyond  the  reach  of  laws. 

In  the  opposite  direction  I  can  discern  no 
evil  comparable  to  this. 

The  range  of  decoration  and  artistic 
design  is  practically  without  a  limit,  and,  in 
the  profusion  of  choice,  the  loss  by  prohibi- 
tion of  any  special  figures  or  objects  can  at 
no  time  be  more  than  faintly  felt,  and  can  at 
all  times  be  easily  repaired. 

As  the  judgment  of  the  Court  is,  on  all 
the  charges,  in  favour  of  the  complainants, 
the  respondent  must  pay  the  costs  of  these 
proceedings. 

The  case  was  argued,  on  appeal,  before 
the  Judicial  Committee,  by — 
You  46.— Pkiv.  Coun. 


Sir  James  Stepherhy  Mr,  Arthur  Oharles^ 
Dr,  Deane  and  Mr,  FhiUimore,  for  the 
appellant. — ^With  i^espect  to  the  use  of 
the  vestments  in  question,  the  eastward 
position  of  the  minister  and  the  use  of 
wafer  bread,  it  is  admitted  that  the 
judgment  on  appeal  in  the  case  of  Heh- 
hert  V.  Purchas  (3)  is  in  point,  but  this 
committee  has  in  some  cases  seen  fit  to 
modify  a  previous  judgment.  In  Hehhert  v. 
Purchas  (8)  the  respondent  did  not  ap- 
pear, and  the  hearing  was  an  ex  parte 
hearing.  The  questions  raised  involve 
important  questions  of  ecclesiastical  law. 
It  is  for  the  public  interest  that  the  ques- 
tions of  law  which  arise  in  this  appeal 
should  be  again  considered. 

[The  Lobo  Chancellor  intimated  that 
their  Lordships  would  hear  the  appeal.] 

The  first  question  is  as  to  the  legality 
of  what  are  called  vestments,  by  which  is 
meant  in  this  appeal  the  albe  and  chasuble. 
The  legality  of  these  turns  on  the  con- 
struction  to  be  put  on  the  ornaments 
rubric  of  1662.  That  rubric  directed  as 
to  the  ornaments  of  the  ministers  in  the 
ministration  of  the  Holy  Communion, 
"  that  such  ornaments  shall  be  retained 
and  be  in  use  as  were  in  this  Church  of 
England  by  authority  of  Parliament  in 
the  second  year  of  the  reign  of  King  Ed- 
ward  the  Sixth.''  It  is  admitted  .that 
this  refers  to  the  first  !rrayer-book  of 
Edward  the  Sixth.  It  is  also  admitted 
that  the  albe  and  chasuble  were  then  in 
use.  But  it  is  said  that  such  vestments 
are  rendered  illegal  by  reason  of  later 
legislation ;  that  the  rubric  contained  in 
that  Prayer-book  is  to  be  qualified  by 
Advertisements  issued  by  Queen  Eliza- 
beth, which  provide  that  the  surplice 
only  is  to  be  used  by  the  minister  in 
the  administration  of  the  Holy  Commu- 
nion.  Such  was  the  opinion  of  the  Com- 
mittee in  the  appeal  of  Hehhert  v.  Pur- 
chas (3).  To  support  that  judgment  it 
must  be  shewn  that  the  Advertisements 
of  Elizabeth  had  the  force  of  law ;  and 
even  if  they  had,  that  they  forbid  the  use 
of  albe  and  chasuble.  It  is  submitted 
that  the  Advertisements  had  not  the  force 
of  law.  They  were  mere  administrative 
acts  of  the  bishops  done  without  the 
authority  of  the  Queen,  who  expressly 
withheld  her  authority.     The  Advertise* 
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ments]]were  never  intended  to  condemn 
the  use  of  vestments.  They  were  directed 
against  another  class  of  offenders,  who 
fell  short  in  ritual.  Vestments"  were 
not  disused  in  pursuance  of  the  Adver- 
tisements. It  is  submitted  tliat  in  using 
the  albe  and  chasuble  the  appellant  was 
carrying  out  the  express  words  of  the 
statute  law,  and  was  acting  in  conformity 
with  the  rubric  of  1662.  The  rubric 
in  the  first  Prayer-book  of  Edward  had 
directed  the  minister  to  put  upon  him  the 
vestment  appointed  for  the  ministration, 
viz.  "  a  white  albe,  plain,  with  a  vestment 
or  cope.'*  The  second  Prayer-book  of 
Edward  the  Sixth  omitted  this  rubric, 
and  Elizabeth's  Act  of  Uniformity  di- 
rected the  use  of  the  second  Prayer-book 
of  Edward  the  Sixth  ;  but  the  order  with 
respect  to  the  ornaments  of  the  ministers 
was  expressly  reserved  for  future  legisla- 
tion, and  until  other  order  was  made  by 
the  Queen  with  the  authority  of  the  com- 
missioners or  of  the  metropolitan  the 
ornaments  as  directed  by  the  first  Prayer- 
book  were  to  remain  in  use.  It  is 
submitted  that  neither  the  Injunctions 
nor  the  Advertisements  were  "  a  taking 
other  order,"  as  intended  by  the  statute. 
The  Advertisements  of  1556  were  issued  to 
enforce  the  use  of  the  Prayer-book,  not 
to  alter  the  rubrics.  But  it  is  said  that 
the  ornaments  rubric  in  the  Prayer-book  of 
Charles  the  Second,  although  it  expressly 
directs  the  use  of  such  ornaments  as  were 
in  use  in  the  second  year  of  Edward  the 
Sixth,  yet  intended  by  the  word  "re- 
tained *'  in  that  rubric  to  control  the 
direction,  and  limit  it  to  such  ornaments 
as  were  in  use  in  1662.  If  this  be  so, 
the  proceedings  at  the  Savoy  Conference 
shew  that  the  vestments  in  question  were 
in  use  at  that  time.  They  referred  to 
Bennett's  "  Paraphrase  of  the  Book  of 
Common  Prayer,"  1709  ;  Nichols'  "Com- 
mentary on  the  Book  of  Common  Prayer," 
1710  ;  Wheatley's  "Rationale  of  the  Book 
of  Common  Prayer,"  1710,  and  "Ra- 
tional Illustrations  of  the  Book  of  Com- 
mon Prayer,  1720  ;  Johnson's  "  Clergy- 
man's Vade  Mecum,"  1715 ;  Gibson's 
"Codex,"  1713;  Burns' "Ecclesiastical 
Law,"  1760  ;  Westerton  v.  Liddell  (1)  ; 
and  Martin  v.  Machonochie  (2). 

In  respect  to  the  use  of  wafer  bread, 


bread  is  not  the  less  bread  because  it  is 
in  the  form  of  a  wafer.     Bread  is  a  sab- 
stance  composed  of  flour  and  water.   The 
word  "  bread  "  has  nothing  to  do  with 
the  form  into  which  it  is  made  up.    The 
word  "  wafer  "  does  not  describe  the  sub- 
stance, but  the  form.     The  first  Praver- 
book  of  Edward  6  directed  the  bread  to 
be  used  at  the  Holy  Communion  to  be 
round  and  unleavened.     The  rubric  in 
the  Prayer-book  of  1662  provides  that 
"  it  shall  suffice  if  the  bread  be  such  as 
is   ordinarily  eaten."     It  would   appear 
to  be  the  natural  meaning  of  these  words 
that  both  forms   of  bread    are  lawful. 
They  referred  to  Strype's  Life  of  Par" 
her,  vol.  2,  p.  304. 

With  respect  to  the  eastward  position 
of  the  minister  during  the  celebration  of 
the  Holy  Communion,  it  is  admitted  that 
the  appellant  stood  during  the  prayer  of 
consecration  with  his  back  to  the  people  *, 
but  it  is  submitted  that  this  position  is 
lawful.      Some  latitude  must  be  lawful, 
because  there  is  an  ambiguity  in  the  rubric 
itself.    It  is  difficult  to  reconcile  one  mbric 
with  another  with  respect  to  the  position 
of  the  minister.     There  is  the  direction 
that  the  priest  shall  stand  at  the  north 
side  of  the  Holy  Table  at  the  conimence- 
ment  of  the  Communion  Service,  and  it 
was  said  in  Hehbert  v.  Purchas  (3),  that 
he  is  to    remain  there  till  directed  by 
the  rubric  to  do  otherwise.     The  direc- 
tion to  stand  on  the   north  side  of  the 
table    cannot  be  intended  to  remain  in 
force  during  the  whole  administration, 
because  the  minister  must  chazige   his 
position  for  the  purpose  of  delivering  the 
sermon.     Then  at  the  time  of  consecra- 
tion he  is  directed  to  stand  "  before  the 
table,"  for  the  purpose  of  consecrating 
the  bread  and  wine. 

There  remains  the  question  of  the 
legality  of  the  crucifix.  It  is  a  mere 
architectural  decoration.  It  is  sabxnitted 
that  it  is  a  lawful  ornament,  unless  it 
can  be  shewn  that  it  has  been  subject 
to  superstitious  reverence.  They  referred 
to  Westerton  v.  Liddell  (1)  and  PAi7/- 
potts  V.  Boyd  (4). 

Dr.  Archibald  James  Stephens  and  Jfr. 
Benjamin  Shaw^  for  the  respondents. — 
With  respect  to  the  legality  of  the  vest- 
mo  uts  in  question,  the  law  is  clear.     Eli- 
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zabetb's  Act  of  TJniformity  expressly  gave 
power  to  the  Qneen  to  make  order  with 
respect  to  the  cm  amen  ts  of  the  clergy  to 
be  used   at   the   admiDistration   of    the 
Holy  Communion   and    in  other    rites. 
Such  power  was  exercised  by  the  Queen 
by  the  Injunctions  issued  in  1559,  which 
bad  the  force  of  law.    These  Injunctions 
were  considered  at  the  time  to  have  the 
force  of  law.    They  were  universally  sub- 
mitted to.    The  result  was  that  albes  and 
chasubles  ceased  to  be  used.    In  the  reign 
of  Elizabeth  the  question  was  not  as  to 
the  use  of  albe  or  chasuble,  but  surplice 
or  DO  surplice.     The  Advertisements  of 
Elizabeth,  issued  in  1566,  were  also  pub- 
lished in  pursuance  of  the  statutory  power 
contained  in  the  Act  of  Uniformity.  They 
were  prepared  by   Commissioners,   pre- 
seuted  by  the  Metropolitan  and  the  other 
Bishops,  and  approved  by  the  Queen.     If 
this  were  so,  as  is  abundantly  shewn  by 
contemporaneous  evidence,  it  is  clear  that 
they  also  had  the  force  of  law.    The  Ad- 
vertisements expressly  direct  the  use  of 
the  surplice  by  the  minister  in  the  office 
of  the  Holy  Communion.   Prom  the  date 
of  the  issue  of  these  Advertisements,  the 
bishops  in  all  their  visitation  articles  re- 
fer to  the  surplice  as  the  proper  vestment 
of  the  minister.  These  visitation  articles, 
coupled  with  the  universal  disuse  of  the 
albe  and  chasuble,  are  considered  conclu- 
sive evidence  of  the  fact  that  the  Adver- 
tisements received  contemporary  assent^ 
which  is  evidence  of  their  being  issued 
with  the  authority  of  the  Queen.     The 
object  of  the  Advertisements  was  to  bring 
about  uniformity  in  public  worship,  and 
they  certainly  had  that  effect,  for  there  is 
no  evidence  of  the  use  of  albe  or  chasuble 
afterwards.      The  ornaments    rubric  of 
1662  provided  that  such  ornaments  of 
the  church  and  ministers  should  be  "  re- 
tained "  and  be  in  use  as  were  in  this 
Church  of  England  by  the  authority  of 
Parliament  in  the  second  year  of  Edward 
6.    It  is  contended  that  even  if  the  In- 
junctions  and  Advertisements  of  Eliza- 
beth had  the  force  of  law,  yet  that  this 
rubric   restored   the  order   with   respect 
to  the  ornaments  of  the  clergy  contained 
in  the  first  Prayer-book  of  Edward  VI. 
But    the  word    "  retained "    cannot    be 
so  construed.     Such  an  interpretation  is 
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opposed  to  every  rule  of  construction* 
The  use  of  such  vestments  had  ceased  for 
a  century.  A  thing  cannot  be  "retained  ** 
which  has  ceased  to  exist.  The  ru- 
brie  of  1662  meant  to  retain  what  was 
in  use  at  that  time.  It  is  abundantly 
clear  that  the  albe  and  chasuble  were  not 
in  use  at  that  time.  He  referred  to 
Strype's  "  Annals  "  and  Cardwell's  "  Doc. 
Ann." 

With  respect  to  the  position  of  the 
minister  at  the  holy  table,  it  must  first 
be  determined  what  is  the  legal  position 
of  the  table.  It  is  submitted  that  the 
position  of  the  table  at  the  east  end 
of  the  church  is  illegal,  and  cannot  be 
justified.  That  position  is  contrary  to 
the  directions  contained  in  the  Prayer, 
book.  It  should  be  so  placed  that  the 
minister  could  be  seen.  It  should  stand 
fi:om  east  to  west,  and  not  from  north 
to  south.  If  the  table  stood  in  this 
position,  the  minister  would  stand  "  be- 
fore the  table,"  as  directed  by  the  rubric, 
and  the  breaking  the  bread  and  taking 
the  cup  in  his  hand  would  be  visible  to 
all  the  people.  It  is  said  that  the  judg- 
ment in  Martin  v.  Machmochie  (2)  not 
only  sanctioned  but  enjoined  the  east- 
ward position  ;  but  that  case  dealt  with 
the  posture  of  the  minister.  As  to  the 
position  of  the  minister,  no  usage  can  be 
shewn  until  quite  modem  times  of  any 
minister  officiating  with  his  back  to  the 
people. 

With  respect  to  the  use  of  wafer 
bread,  the  rubric  is  clear.  The  bread  to 
be  used  is  such  as  is  "  usually  eaten." 
Can  it  be  said  that  unleavened  flour 
and  water,  rolled  very  thin  into  the 
form  of  a  wafer,  is  bread  such  as  is 
usually  eaten  ? 

Witn  respect  to  the  crucifix,  it  is 
submitted  that  it  is  not  a  lawful  church 
oranment.  It  was  impliedly  so  held  in 
Westerion  v.  Liddell  (1).  It  is  contended 
that  the  rule  there  laid  down  has  been 
modified  by  the  recent  case  of  PhiUpotts 
V.  Boyd  (4).  That  case  lays  down  the 
principle  that  an  image  is  lawful  pro- 
vided it  has  not  been  the  subject  of 
superstitious  reverence  ;  but  the  abuse  of 
the  crucifix,  and  especially  of  a  crucifix 
so  placed  in  Bomish  times,  is  matter  of 
history. 
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BidsdnU  v,  Clifton. 

'  The  Lord  Chancellor  (Lord  Oairns)  deli- 
vered the  judgment  of  their  Lordships  (5). 

The  appeal  of  RidsdaU  v.  Clifton^  in  which 
their  Lordships  have  now  to  state  the  recom- 
mendation which  they  propose  humbly  to 
make  to  Her  Majesty,  is  an  appeal  to  Her 
Majesty  in  Council  brought  by  the  Rev. 
Charles  Joseph  Ridsdale,  clerk,  Incumbent, 
or  Perpetual  Curate,  of  St.  Peter,  Folkestone, 
against  an  order  or  decree  pronounced  by 
Ix>rd  Penzance,  as  Judge  or  Official  Principal 
of  the  Arches  Court  of  Canterbury,  on  the 
3rd  of  February,  1876. 

This  judgment  specified  various  matters 
as  to  which  it  declared  that  the  appellant 
had  offended  against  the  laws  ecclesiastical ; 
but  the  appeal  is  brought  in  respect  of  four 
only  of  these  matters,  and  it  is  to  these  only 
that  the  observations  of  their  Lordships  need 
be  directed.  , 

The  four  matters  as  to  which  the  appeal 
complains  of  the  judgment  are  these  : — 

1.  The  wearing  during  the  service  of  the 
Holy  Communion  of  vestments  known  as  an 
albe  and  a  chasuble. 

2.  The  saying  the  Prayer  of  Consecration 
in  the  service  of  the  Holy  Communion, 
while  standing  at  the  middle  of  the  west  side 
of  the  Communion  Table,  in  such  wise  that 
the  people  could  not  see  the  appellant  break 
the  bread  or  take  the  cup  into  his  hand. 

3.  The  use,  in  the  service  of  the  Holy 
Communion,  of  wafer-bread  or  wafers,  to 
wit,  bread  or  flour  made  in  the  form  of  cir- 
cular wafers,  instead  of  bread  such  as  is  usual 
to  be  eaten. 

4.  The  placing  and  unlawfully  retaining 
a  crucifix  on  the  top  of  the  screen  separating 
the  chancel  of  the  church  from  the  body  or 
nave. 

There  were  eight  other  charges  against  the 
appellant,  as  to  all  of  which  he  was  ad- 
monished by  the  learned  Judge,  but  as  to 
none  of  which  is  there  any  appeal. 

Of  the  four  charges  which  are  the  subject 
of  appeal,  the  first  three  were  considered  by 
the  learned  Judge  to  be  covered  by  the 
decision  of  this  committee  in  the  case  of 
Hebhert  v.  Ptirchas  (3),  and  by  the  order  of 
Her  Majesty  in  Council  made  in  that  case  ; 
and  as  to  them  he  did  not  exercise  any  in- 
dependent judgment. 

(5)  There  were  present  at  the  hearing — The 
Lord  Chancellor,  Lord  Sel borne,  Sir  James 
W.  Colvile,  the  Lord  Chief  Baron,  Sir  Robert 
Phillimore,  Lord  Justice  Jumes,  Sir  Montague  E. 
.Smith,  Sir  Robert  P.  Collier,  Sir  Baliol  Brett  and 
Sir  Richiird  Amphlett.  The  episcopal  assessors 
were— The  Archbishop  of  Canterbury,  the  Bishop 
of  Chichester,  the  Bishop  of  St.  Asaph,  the  Bishop 
of  Ely,  and  the  Bishop  of  St.  Davifl's. 


The  fourth  chaige  as  to  the  cradfiz,  the 
learned  Judge  did  not  consider  to  be  covered 
by  authority  otherwise  than  indirectly  and 
by  implication. 

Their  Lordships  have  had  to  consider,  in 
the  first  place,  how  far,  in  a  case  such  as  the 
present,  a  previous  decision  of  this  tribunal 
between  other  parties,  and  an  order  of  the 
Sovereign  in  Council  founded  thereon, 
should  be  held  to  be  conclusive  in  all  similar 
cases  subsequently  coming  before  them.  If 
the  case  of  Hebhert  v.  Furduu  (3)  is  to  be  taken 
as  absolutely  conclusive  of  every  other  case, 
with  the  same  or  similar  facts,  there  can  be 
no  doubt  that  the  decision  of  the  learned 
Judge  on  the  first  three  heads,  being  in  ac- 
cordance with  that  of  Hebhert  v.  Puf^^uu(3), 
was  correct. 

In  Hebhert  v.  Pt«rc^a«(3),  the  defendant  did 
not  appear,  either  before  the  Dean  of  Ardies 
or  before  the  Judicial  Committee  ;  but,  after 
the  decision  of  the  Judical  Committee  was 
pronounced  against  him,  he  presented  a 
petition  praying  for  a  rehearing. 

The  Judicial  Committee  to  whom  that 
petition  was  refen-ed  were  of  opinion  that, 
to  have  granted  such  an  application,  would 
have  been  to  violate  the  spirit  of  the  2  &  3 
Will.  4.  c.  92,  which  transferred  the  powers 
of  the  Court  of  Delegates  to  the  Sovereign  in 
Council,  and  provided  that  every  judgment, 
order  and  decree  should  be  final  and  defini- 
tive, and  that  no  commission  should  there- 
fore be  granted  or  authorised  to  review  any 
judgment  or  decree  made  under  that  Act. 

All  that  this  decided  was  the  finality  of 
that  judgment  inter  partes ;  and  the  pro- 
priety of  its  being  held  final  in  that  case  was 
the  more  obvious  from  the  fact  that  a  defen- 
dant not  appearing  in  the  Primary  Court  or 
on  the  appeal  might  be  supposed  to  be  lying 
by,  taking  the  chance  of  a  decision  in  the 
first  instance,  and  then  trying  to  get  rid 
of  it  when  it  turned  out  to  be  unfavour- 
able. 

The  present  case,  however,  raises  the 
question  of  finality  not  inter  partes,  but  as 
against  strangers. 

In  the  case  of  decisions  of  final  Courts  of 
Appeal  on  questions  of  law  affecting  civil 
rights,  especially  rights  of  property,  there 
are  strong  reasons  for  holding  tne  decisions, 
as  a  general  rule,  to  be  final  as  to  third 
parties. 

The  law  as  to  rights  of  property  in  this 
country  is  to  a  great  extent  based  upon  and 
formed  by  such  decisions.  When  once  ar- 
rived at,  these  decisions  become  elements  in 
the  composition  of  the  law,  and  the  dealings 
of  mankind  are  based  upon  a  reliance  on  such 
decisions. 

Even  as  to  such  decisions  it  would  per* 
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Iiaps  be  difficult  to  say  that  they  were,  aa  to 
third  parties,  under  all  drcums^uiceB  and  in 
all  caseB  absolutely  final,  but  they  certainly 
ou^t  not  to  be  reopened  without  the  very 
greatest  hesitation. 

Their  Lordships  are  fully  sensible  of  the 
importance  of  establishing  and  maintaining, 
as  far  as  possible,  a  clear  and  unvarying  in- 
terpretation of  rules  the  stringency  and  efifect 
of  which  ought  to  be  easily  ascertained  and 
understood  by  every  clerk  before  his  admis- 
sion to  holy  orders. 

On  the  other  hand,  there  are  not,  in  cases 
of  this  description,  any  rights  to  the  posses- 
sioo  of  property  whidi  can  be  supposed  to 
have  arisen  by  the  course  of  previous  deci- 
sions ;  and  in  proceedings  which  may  come 
to  assume  a  penal  form,  a  tribunal,  even  of 
last  resort,  ought  to  be  slow  to  exclude  any 
fresh  light  which  may  be  brought  to  bear 
upon  the  subject. 

It  is  further  to  be  borne  in  mind  that  in  the 
case  of  Htbbert  v.  Purchas  (3),  the  Judicial 
Committee,  although  they  had  before  them  a 
learned  and  able  judgment  of  the  then  Dean 
of  Arches  in  favour  of  Mr.  Purchas  on  the 
points  now  raised,  had  not  the  advantage  of 
an  argument  by  Mr.  Purchas'  counsel  on 
those  points. 

These  considerations  have  led  their  Lord- 
ships to  the  conclusion  that,  although  very 
great  weight  ought  to  be  given  to  the  deci- 
sion in  Hebbert  v.  Purchas  (3),  yet  they  ought 
in  the  present  case  to  hold  themselves  at 
Hberty  to  examine  the  reasons  upon  which 
that  decision  was  arrived  at,  and  if  they 
should  find  themselves  forced  to  dissent 
from  those  reasons,  to  decide  upon  their 
own  view  of  the  law. 

Their  Lordships  will  now  proceed  to  con- 
sider the  first  charge  against  the  appellant, 
namely,  that  of  wearing  an  albe  and  chasuble. 
They  will,  however,  prenuse  that  they  do 
not  propose  to  express  any  opinion  upon  the 
vestures  proper  to  be  worn  by  bishops,  as  to 
which  separate  considerations  may  arise  ; 
and  in  referring  to  the  dress  of  the  parochial 
clergy,  they  will,  for  greater  convenience, 
use  the  term  'Vestments  "  for  the  purpose 
of  denoting  the  albe  and  chasuble  or  cope,  as 
distinguished  from  the  surplice. 

The  argument  of  the  appellant  on  this 
head,  which  was  very  clearly  and  very 
forcibly  stated,  may  be  thus  summed  up. 
The  ornaments  rubric,  he  contends,  in  the 
revised  Prayer-book  of  1662,  is  now  the  only 
]aw  as  to  the  vesture  of  the  clergy.  It  con- 
tains within  its  one  sentence  all  that  is  now 
enacted  upon  that  subject.  It  sweeps  away 
all  previous  law  as  to  the  vesture  of  the 
clergy,  whether  that  law  was  to  be  found  in 
statute,    canon,    injunction,   or    otherwise. 
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It  authorises  the  nse  of  all  omamenia  which 
had  the  Parliamentary  authority  of  the  First 
Prayer-book  of  Edward  6.  The  vestments 
in  question  are  among  the  ornaments  which 
had  this  Parliamentai^  authority  ;  therefore 
it  authorises  the  use  of  the  vestments  in 
question. 

To  this  reasoning,  if  the  first  proposi- 
tion in  the  series  be  correct  in  point  of  fact 
and  law,  no  exception  could,  probably,  be 
taken.  Their  Lordships,  however,  are  un- 
able to  accept  that  proposition.  They  are  of 
opinion  that  it  is  a  misapprehension  to 
suppose  that  the  rubric  note  of  1662  as  to 
ornaments  was  intended  to  have,  or  did 
have,  the  efifect  of  repealing  the  law  as  it 
previously  stood,  and  of  substituting  for  that 
previous  law  another  and  a  different  law, 
formulated  in  the  words  of  that  rubric  note, 
and  of  thus  making  the  year  1662  a  new 
point  of  departure  in  the  legislation  on  this 
subject. 

Before,  however,  proceeding  to  trace  the 
history  of  the  law,  their  Lordships  must 
observe  upon  the  expression  in  the  argu- 
ment which  asserts  that  the  ornaments 
rubric  *^  authorises "  the  use  of  the  vest- 
ments in  question.  In  the  opinion  of  their 
Lordships,  if  the  only  law  as  to  the  vesture 
of  the  clergy  is  to  be  found  in  the  orna- 
ments rubric,  the  use  of  the  vestments  of 
the  First  Edwardian  Prayer-book  is  not 
merely  authorised,  it  is  enjoined.  It  is  not 
an  enactment  ordering  the  accomplishment 
of  a  particular  result,  and  suggesting  or 
directing  a  mode  by  which  the  proposed 
result  may  be  attained.  The  sole  object  of 
the  rubric  is  to  define  the  mode  of  perform- 
ing an  existing  ministration.  If  the  rubric 
is  taken  alone  the  words  in  it  are  not 
optional,  they  are  imperative;  and  every 
clergyman  who,  since  1662,  has  failed,  or 
who  may  hereafter  fail,  to  use  in  the  ad- 
ministration of  the  Holy  Communion  the 
vestments  of  the  First  Edwardian  Prayer- 
book  has  been,  and  will  be,  guilty  of  an 
ecclesiastical  offence  rendering  him  liable  to 
heavy  penalties.  Any  interpretation  of  the 
rubric  which  would  leave  it  optional  to  the 
minister  to  wear  or  not  to  wear  these  vest- 
ments, not  only  would  be  opposed  to  the 
ordinary  principles  of  construction,  but  must 
also  go  to  the  extent  of  leaving  it  optional 
to  the  minister  whether  he  will  wear  any 
oflScial  vesture  whatever.  If  the  rubric  is 
not  imperative  as  to  the  albe,  and  the 
chasuble  or  cope,  in  the  Communion  Office,  it 
cannot  be  imperative  as  to  the  surplice  in 
the  other  services,  or  any  of  them. 

It  is  necessary  now  to  ascertain  the  state 
of  the  law  before  the  Act  of  Uniformity 
and  Rubric  of  1662 ;  and  then  to  examine 
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whether  any  and  (if  any)  what  alteration  was 
made  by  that  Act  and  rubric. 

In  the  first  Book  of  Edward  6  (1649), 
the  directions  as  to  the  vestures  of  the 
ministers  officiating  in  the  public  services 
of  the  Church  (omitting  all  that  relates  to 
hoods  and  the  directions  as  to  bishops)  were 
as  follows  : 

In  the  saying  and  singing  of  matins  and 
evensong,  baptizing  and  burying,  the 
minister  was  to  use  a  surplice.  In  the  ad- 
ministration of  the  Holy  Communion  the 
celebrant  was  to  ^'put  upon  him  a  white 
albe  plain,  with  a  vestment  or  cope/'  and 
the  assistant-ministers  (priests  or  deacons) 
were  to  ''have  upon  them  likewise  the 
vestures  appointed  for  their  ministry,  namely, 
albes  with  tunicles." 

These  directions  were  omitted  from  the 
Second  Book  of  King  Edward  (1552)  ;  and, 
instead  of  them,  a  rubric  was  inserted, 
immediately  before  the  order  for  Morning 
Prayer,  in  these  words  : — "  And  here  it  is  to 
be  noted,  that  the  minister  at  the  time  of 
the  Communion,  and  at  all  other  times  in 
his  ministration,  shall  use  neither  albe,  vest- 
ment, nor  cope ;  but  ....  being  a 
priest  or  deacon,  he  shall  have  and  wear 
a  surplice  only.''  This  book  was  ''  an- 
nexed and  joined"  to  the  statute  6  &  6 
Edward  6,  cap.  1,  and  was  established  aa 
law  thereby. 

King  Edward  died  within  a  few  months 
after  the  time  appointed  for  this  statute  to 
take  effect,  and  the  re-action  under  Queen 
Mary  followed.  Upon  the  accession  of 
Queen  Elizabeth,  the  Legislature,  reverting 
to  the  state  of  matters  which  had  existed 
when  the  Second  Book  of  Edward  was  in- 
troduced, determined  at  once  to  restore  the 
Liturgy  and  offices  of  religion  contained  in 
that  book,  with  a  few  specified  alterations, 
but  to  leave  the  question  of  the  vestures  of 
the  ministers  of  the  Church  open  for  further 
consideration.  The  natural  course  under 
these  circumstances  was  that  adopted,  viz., 
to  ** retain"  the  use  of  the  vestures  which 
had  been  authorised  before  1552,  imtil  a  final 
settlement  of  that  question  could  con- 
veniently be  made. 

No  new  or  revised  Prayer-book  was  an- 
nexed to  Queen  Elizabeth's  Act  of  Uni- 
formity (1  Eliz.  cap.  2)  ;  but  the  Second 
Book  of  King  Edward,  ''  with  the  alterations 
and  additions  therein,  added  and  appointed 
by  this  statute"  (viz.,  "one  alteration  or 
addition  of  certain  lessons  to  be  used  on 
every  Sunday  in  the  year,  and  the  form  of 
the  Litany,  altered  and  corrected,  and  two 
sentences  only  added  in  the  delivery  of  the 
Sacrament  to  the  communicants,"  as  speci- 
fied in  the  3rd  section),  waa  directed  to 


Btand  and  be  in  full  force  and  effect  from  the 
24th  of  June,  1569. 

The  enactment,  however,  that  the  Second 
Book  of  Kin^  Edward  was  to  be  used,  with 
these  alterations  and  additions,  '*  and  none 
other  or  otherwise  "  (section  3),  was  further 
qualified  by  the  provisos  contained  in  the 
25th  and  26th  sections,  of  which  the  former 
is  in  these  words  : — 

'*  Provided  always,  and  be  it  enacted,  that 
such  ornaments  of  the  church,  and  of  the 
ministers  thereof,  shall  be  retained  and  be 
in  use,  as  was  in  this  Church  of  England  by 
authority  of  Parliament  in  the  second  year 
of  King  Edward  6,  until  other  order  shall 
be  therein  taken  by  the  authority  of  the 
Queen's  Majesty,  with  the  advice  of  Her 
Commissioners,  appointed  under  the  great 
seal  of  England  for  causes  ecdeaiaatical,  or 
of  the  metropolitan  of  this  realm." 

In  this  maimer  and  not  by  any  textual 
alteration  of  the  rubrics  in  the  Second  Book 
of  King  Edward,  the  directiona  as  to  orna- 
ments of  the  First  Book  were  kept  in  force 
until  other  order  should  be  therein  takeo,  ia 
the  way  provided  by  the  Act. 

The  authorities  whose  duty  it  was  to  issue 
to  the  people,  in  1559,  a  printed  book  of 
Common  Prayer,  made  conformable  to  the 
statute,  prefixed  to  the  book  so  issued  by 
them  a  copy,  in  extenso,  of  the  statute  of 
Elizabeth  itself ;  and  they  also  of  their  own 
authority,  not  by  way  of  enactment  or  order, 
but  by  way  of  a  memorandum  or  reference 
to  the  statute,  substituted  a  new  admonitoiy 
note  or  rubric  for  the  note  immediately  pre- 
ceding the  order  of  Morning  Prayer  in  the 
Second  Book  of  King  Edward. 

That  note  or  rubric,  as  is  pointed  out  by 
Bishop  Gibson  (6),  was  not  inserted  by  any 
authority  of  Parliament.  It  was  meant  to 
be  a  compendious  and  convenient  summary 
of  the  enactment  on  this  subject.  If  it  was  an 
accurate  summary,  it  was  merely  a  repetition 
of  the  Act.  If  it  was  inaccurate  or  imper- 
fect, the  Act,  and  not  the  note,  would  be 
the  governing  rule. 

It  is  of  importance  to  bear  in  mind  that 
the  ornaments  rubric,  which  it  is  now  con- 
tended contains  the  whole  enactment  or  law 
relating  to  the  vesture  of  the  clergy,  was  not, 
when  originally  introduced  in  1559,  and  was 
not  meant  to  be,  an  enactment  at  idl ;  and  it 
in  fact  ended  with  a  reference  to  the  statute 
1  Eliz.  cap.  2,  set  out  in  the  beginning  of 
the  Prayer-book,  in  terms  whidi  shewed 
that  the  rubric  claimed  no  intrinsic  authority 
for  itself. 

The  statute,  by  its  25th  section,  had 
enacted  that  tho  omamenta  of  1549  ahould 

(6)  Codex,  Edition,  1761,  p.  296. 


Vol.  46.] 


HIGHAELMAS  1876  to  MIGHAEtiBiAS  1877 


4T 


Sidtdale  r.  aifUm. 


bo  reUined  and  be  in  use,  but  only 
until  other  order  should  be  therein 
taken,  by  the  authority  of  the  Queen, 
with  the  advice  therein  mentioned.  The 
enactment  was  therefore  in  its  nature 
proYisional,  and  prepared  the  way  for  the 
snhaequent  exerdse  of  a  power  reserved  to 
the  Queen.  If  that  power  was  not  exercised, 
the  enactment  of  the  25th  clause  would 
remain  absolute.  If  the  power  was  exercised 
the  order  made  under  the  power  would  not 
be  an  order  in  derogation  or  by  way  of 
repeal  of  the  Act ;  but  the  order  would  be 
in  pursuance  of  and  read  into  the  Act  as  if 
that  which  was  done  by  virtue  of  the  reserved 
power  had  originally  been  enacted  in  the 
statute. 

Did,  then,  Queen  Elizabeth  ever  take 
other  order  within  the  meaning  of  the  25th 
lection  ? 

Their  Lordships  do  not  think  it  necessary 
to  dwell  upon  the  Injunctions  of  Queen 
Elizabeth,  and  still  less  upon  the  interpreta- 
tion of  those  Injunctions  ;  because  they  can- 
not  satisfy  themselves,  either  that  the  In- 
junctions pointed  to  the  vestments  now  in 
controversy,  or  that  they  were  issued  with 
the  advice  required  by  the  section  of  the  Act 
of  Parliament. 

But  their  Lordships  are  clearly  of  opinion 
that  the  Advertisements  (a  word  which  in 
the  language  of  the  time  was  equivalent  to 
"  admonitions  "  or  "  injunctions^')  of  Eliza- 
beth, issued  in  1566,  were  a  '*  taking  of 
order,"  within  the  Act  of  Parliament,  by  the 
Queen,  with  the  advice  of  the  Metropolitan. 

It  is  not  disputed  that  these  Advertise- 
ments were  issued  with  the  advice  of  the 
Metropolitan,  and,  indeed,  also  with  the 
advice  of  the  commissioners  for  causes  eccle- 
siastical ;  but  it  is  said  that  they  were  not  a 
taking  of  order  by  the  Queen. 

The  Queen  had  in  the  most  formal  man- 
ner, by  her  Royal  letters,  commanded  the 
Metropolitan  and  other  prelates  to  prepare 
these  Advertisements,  diroctingthem  '^  so  to 
proceed  by  order,  injunction  or  censure,  ac- 
cording to  the  order  and  appointment  of  such 
lawd  and  ordinances  as  were  provided  by 
Parliament,  and  the  true  meaning  thereof, 
so  as  uniformity  of  order  might  be  kept  in 
every  church,  and  without  variety  or  conten- 
tion." 

There  was  no  particular  form  required  by 
ttatate  or  by  law  in  which  the  Queen  was  to 
take  order,  and  it  was  competent  for  Her 
Majesty  to  do  so  by  means  of  a  Boyal  letter 
addreased  to  the  Metropolitan.  The  Adver- 
tisements were  issued  by  the  prelates  as 
orders  prepared  under  the  Queen's  authority. 
Immediately  after  their  issue,  on  the  21st 
of  May,  1556,  Orindal,  Bishop  of  London, 


writes  (7)  to  the  Dean  of  St.  Paul's,  requir- 
ing him  to  put  them  in  force,  and  stating 
that  they  were  issued  by  the  Queen's  autho- 
rity, and  that  he  (Grindal)  would  proceed  to 
deprive  any  who  should  disobey  them.  The 
articles  of  Archbishop  Parker  (8)  speak  of 
them  as  Advertisements  set  forth  '*  by  public 
authority."  In  1583,  in  articles  presented  to 
the  Queen  (9)  herself  by  the  Archbishop  and 
some  of  the  Bishops,  they  are  referred  to  as 
the  '*  Book  of  Advertisements,"  and  in  the 
margin  as  the  **  Advertisements  set  out  by 
Her  Majesty's  authority." 

Against  this  it  is  said  that  there  is,  never- 
theless, other  matter  in  the  "  Parker  corres- 
pondence ''  (lately  for  the  first  time  published 
in  a  collected  form,  though  it  was  partially 
known  to  some  historical  writers  of  the  last 
century,  who  drew  from  it  similar  infer- 
ences), from  which  it  ought  to  be  inferred, 
as  a  matter  of  fact,  that  the  Book  of  Adver- 
tisements was  published  without  Queen  Eli- 
zabeth's sanction. 

Their  Lordships  cannot  lend  any  counte- 
nance to  the  suggestion  that  the  legitimate 
inference  to  be  drawn  from  the  tenor  and 
language  of  public  documents,  from  the  acts 
done  under  them,  and  from  the  public 
recognition  of  their  authority,  could  in  any 
case  be  -controlled  by  expressions  found  in  a 
correspondence  of  this  character.  As,  how- 
ever, much  of  the  argument  against  the 
authority  of  the  Advertisements  was  founded 
on  this  correspondence,  their  Lordships 
think  it  right  to  say  that  they  draw  from  the 
correspondence,  as  a  whole,  a  conclusion 
opposite  to  that  in  support  of  which  it  was 
referred  to. 

The  first  draft  of  the  Book  of  Advertise- 
ments was  prepared  by  the  Archbishop  and 
his  colleagues  very  soon  after  the  receipt  of 
the  Queen's  letter  of  the  25th  of  January, 
1564-5,  in  the  form  of  an  order  running  in 
the  Queen's  name  ;  and  it  appears,  from 
passages  in  several  letters,  that  they  wished 
the  civil  power  to  undertake  as  much  as  pos- 
sible of  the  formal  responsibility  of  promul- 
gating and  enforcing  the  proposed  new  order, 
and  that  they  anticipated  very  great  difliculty 
if,  without  that  support,  the  principal  share 
of  the  burthen  should  be  thrown  upon  the 
ecclesiastical  jurisdiction.  An  opposite  view, 
however,  prevailed  at  Court,  where  some  of 
the  Queen  s  Ministers  and  courtiers  were 
more  favourable  than  she  was  herself  to  the 
views  of  the  Puritans,  and  where  it  was  as 
well  understood  as  it  was  by  the  Archbishop 
that    the   measure  would  encounter  much 

(7)  MS.  from  Dom.  Eliz.  vol.  39,  No.  76. 

(8)  1  Card.  Doc.  An.  320. 

(9)  163  State  Papers,  Domestic,  No.  31. 
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unpopularity  and  opposition,  bo  far  as  it  was 
contrary  to  those  views. 

It  further  appears  that  in  the  first  draft  of 
the  book  (which  is  printed  at  length  in  the 
appendix  to  Strypes  Life  of  Parker,  No.  28, 
p.  84),  there  were  several  doctrinal  articles, 
and  other  articles  (about  the  temporalities  of 
Bishops,  the  employment  of  schoolmasters, 
and  the  dissolution  of  marriages  within  the 
prohibited  degrees),  which  were  afterwards 
omitted,  and  the  legality  of  all  or  some  of 
which,  under  any  powers  then  vested  in  the 
Crown,  might  have  been  more  than  doubtful. 
That  the  Archbishop  knew  that  no  new 
"  order  "  could  legally  be  taken  by  the  sole 
authority  of  himself  and  his  brother  commis- 
sioners, is  abundantly  clear. 

When,  on  the  8th  of  March,  1564-5,  he 
sent  the  first  draft  to  the  Secretary  Cecil,  to 
be  submitted  to  the  Queen,  he  wrote  : — 

"  If  the  Queen's  Majesty  will  not  authorise 
them,  the  most  part  be  like  to  lie  in  the  dust 
for  execution  of  our  parts  ;  laws  be  so  much 
against  our  private  doings." 

That  draft  was  not  approved  ;  he  sent  it 
again  a  year  afterwards  (12th  of  March, 
1565-6),  with  a  letter  containing  this  pas- 
sage : — 

"  And  where  once,  this  last  year,  certain 
of  us  consulted  and  agreed  upon  some  parti- 
cularities in  apparel  (when  the  Queen's  Ma- 
jesty's letters  were  very  general),  and  for 
that  by  statute  we  be  inlubited  to  set  out  any 
constitutions  without  license  obtained  of  the 
Queen,  I  sent  them  to  your  honour  to  be 
presented.  They  could  not  be  allowed  then, 
I  cannot  tell  of  what  meaning  ;  which  I  now 
send  again,  humbly  praying  that,  if  not  all, 
yet  so  many  as  be  thought  good  may  be 
returned  with  some  authority,  at  the  least 
way  for  particular  apparel ;  or  else  we  shall 
not  be  able  to  do  so  much  as  the  Queen's 
M^esty  expecteth  for  us  to  be  done." 

That  the  Archbishop,  both  from  his  com- 
munications (in  every  stage  of  this  business) 
with  the  Secretary  of  State  (whose  answers 
to  him  do  not  appear  in  the  correspondence), 
and  also  from  personal  interviews  with  the 
Queen,  must  have  had  the  Queen's  pleasure 
distinctly  made  known  to  him,  is  no  less 
certain. 

In  a  letter  dated  the  12th  of  April,  1566, 
he  gives  an  account  of  an  audience  which  he 
had  on  the  10th  of  March  preceding  (exactly 
two  days  before  his  letter  of  the  12th  of 
March  to  Cecil),  when  he  had  explained  to 
the  Queen  the  difliculty  of  enforcing  the 
uniformity  desired  by  Her  Majesty.  **I 
answered,  that  these  precise  folk  would  offer 
their  goods  and  bodies  to  prison  rather  than 
they  would  relent,  and  Her  Highness  willed 
me  to  imprison  them." 


In  his  official  letter  to  Orindal,  dated  the 
28th  of  March,  1566,  inclosing  the  Book  of 
Advertisements,  he  refers  to  another  inter- 
view which  they  had  both  then  recently  had 
with  the  Queen  by  her  own  command,  in 
which  she  charged  them  ''to  see  her  laws 
executed,  and  good  orders  decreed  and  ob- 
served." 

In  the  letter  which  he  wrote  on  the  same 
28th  of  March  to  the  Secretary  of  State,  sub- 
mitting the  Advertisements  in  their  final  form 
(together  with  the  draft  of  the  letter  to 
Grindal)  for  approval,  he  says  : — 

"  I  pray  your  Honour  to  peruse  this  draft 
of  letter  and  the  Book  of  Advertisements, 
with  your  pen,  which  I  mean  to  send  to  my 
Lord  of  London.  THm  form  u  bui  ntvAy 
printed,  and  yet  stayed  tiU  I  may  hear  your 
advice.  1  am  now  fully  bent  to  prosecute 
this  order  and  to  delay  no  longer,  and  I  have 
weeded  oiit  of  these  articles  all  such  of  doctrine, 
«t'c. ,  which,  peradventure,  stayed  the  book  from 
Her  Majesty's  approbaiion,  and  have  p^tt  in 
but  thiyigs  advouchable,  and,  as  I  take  them, 
against  no  law  of  the  realm. "  They  could  only 
be  ''  against  no  law  of  the  realm  "  if  they 
were  issued  by  the  Queen's  authority.  For 
what  purpose  were  they  sent  to  Cecil,  except 
to  obtain  that  authority  for  their  promul^ 
gation,  in  the  form  and  manner  proposed  ? 
It  is  true  that  the  words  follow  (which  were 
relied  upon  by  the  appellant's  counsel) : — 
**  And  where  the  Queen  s  Majesty  will  needs 
have  me  assay  with  mine  own  authority  what 
I  can  do  for  order,  I  trust  I  shall  not  be 
stayed  hereafter,  saving  that  I  would  pray 
your  Honour  to  have  your  advice  to  do  that 
more  prudently,  in  this  common  cause,  which 
must  needs  be  done."  Their  Lordships  un- 
derstand by  this  that  the  Queen  had  deter- 
mined that  the  new  order,  made  with  her 
authoritv  and  approbation,  should  be  en- 
forced by  the  Metropolitan,  through  the 
ecclesiastical  jiuisdiction,  without  aid  from 
the  Privy  Council  or  the  secular  power ;  not 
that  the  new  order  itself  was  to  be  without 
warrant,  except  from  the  sole  authority  of 
the  Metropolitan,  to  whom,  without  the 
authorization  of  the  Crown,  the  law  had 
given  no  power  to  make  any  such  order. 

The  facts  that  this  duty  was  undertaken  by 
the  Archbishop  reluctantly  and  possibly 
against  his  own  judgment,  that  his  wishes 
and  opinions  were  on  several  points  over- 
ruled, and  that  the  Book  of  Advertisements 
was  promulgated,  not  in  the  form  which  he 
would  have  preferred,  but  in  that  imposed 
upon  it  by  the  Royal  will,  all  tend  to  prove 
that  it  was  promulgated  in  that  form  with, 
and  not  without,  the  Queen's  authority. 

If,  indeed,  the  legal  effect  of  the  Adver- 
tisements were  to  be  judged  of  (as  their  Lord- 
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ihips  do  not  think  it  ought  to  be)  by  the 
private  opinion  of  Archbishop  Park^,  there 
is  in  the  ooirespondenoe  diiitinct  evidence 
that  Parker,  after  the  Advertisements  were 
inaed,  considered  them  to  be  an  execution 
of  the  statutory  power.  Writing  to  the  Lord 
Treasurer,  the  15th  of  November  1573  (10), 
seven  years  after  the  Advertisements  were 
issued,  he  savs^: — 

*'  The  world  is  much  given  to  innovations, 
never  content  to  stay  to  live  well.     In  Lon- 
don our  fonts  must  go  down..  ....  I  do  but 

marvel  what  some  men  mean   ....   with 

such  alteration,  when  order  hath  been  taken 
publicly  this  seven  years  by  commissioners, 
aooording  to  the  statute,  that  fonts  should 
not  be  removed." 

The  Advertisements  had  ordered  ^11)  'Hhat 
the  fonte  be  not  removed,"  and  this  circum- 
stance, and  the  expressions  ''  order  taken," 
*<  this  seven  years,"  and  ''commissioners" 
(the  Advertisements  having  been  signed  by 
the  Bishops  as  commissioners),  make  it  dear 
that  Parker  was  referring  to  the  Advertise- 
ments, but  the  Advertisements  could  not  have 
been  a ''  taking  of  order  publidy  "  ''  accord- 
ing to  the  statute  "  unless  they  had  the  direct 
authority  of  the  Queen. 

Their  Lordships  now  turn  to  the  part  (12) 
of  the  Book  of  Advertisements  which  deals 
with  the  vestures  of  the  ministers.  It  is  in 
these  words : — 

"  In  the  ministration  of  the  Holy  Com- 
munion in  cathedral  and  collegiate  churches, 
the  principal  minister  shall  wear  a  cope,  with 
gospeller  and  epistoller  agreeably ;  and,  at 
all  other  prayers  to  be  said  at  that  Conmiu- 
nion  Table,  to  use  no  copes,  but  surplices. 

"  That  tiie  Dean  ana  Prebendaries  wear 
a  surplice  with  a  silk  hood  in  the  choir  ;  and, 
when  they  preach,  to  use  their  hoods. 

''  Item,  that  every  minister  saying  any 
public  prayers,  or  ministering  the  Sacra- 
ments, or  other  rites  of  the  Church,  shall 
wear  a  comely  surplice  with  sleeves,  to  be 
provided  at  the  charge  of  the  parish." 

It  was  not  seriously  contended  that  albes  or 
chasubles  could,  in  any  reasonable  or  prac- 
tical sense,  or  according  to  any  known 
usage,  be  worn,  or  could  be  meant  to  be 
worn,  concurrently  with  the  surplice.  If, 
therefore,  the  use  of  the  surplice,  at  the  ad- 
ministration of  the  Holy  Commimion,  was 
rendered  lawful  and  obligatory  by  these 
"  Advertasements,"  the  use  of  albes  or  chasu- 
bles, at  that  administration,  was  thereby  ren- 
dered unlawful 
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Their  Lordships  do  not  forget  that  the 
Book  of  Advertisements  also  contains  orders 
upon  other  distinct  subjects  not  within  the 
25th  section  of  the  statute ;  as  to  some  of 
which  it  was  suggested  in  argument  that  the 
Queen  had  no  legislative  power.  But  this, 
whether  the  siiggestion  be  well  or  ill- 
founded,  is,  for  the  present  purpose,  im- 
material. 

The  proof  of  the  subsequent  reception 
and  enforcement  as  law  of  the  order  esta- 
blished by  the  Book  of  Advertisements  as  to 
the  vestures  of  the  ministers  of  the  Church 
in  the  administration  of  the  Holy  Commu- 
nion throughout  the  Church  of  England  from 
1566  to  the  Great  Rebellion,  and  again  be- 
tween the  Restoration  and  St.  Barthmomew's 
Day  in  1662,  is  complete. 

After  1566,  vestments,  albes  and  tunides 
(copes  also,  in  parish  and  non-coUegiate 
churches)  are  mentioned  in  the  official  acta 
of  the  Bishops  and  others,  performed  in  the 
public  exercise  of  their  legal  jurisdiction, 
only  as  things  associated  with  superstition, 
and  to  be  defaced  and  destroyed.  They  were 
so  treated  by  a  Royal  commission  sent  to  Ox- 
ford by  Queen  Eliaibeth  in  1573,  and  by  the 
visitation  articles  of  Archbishops  Grindfli  and 
Sandys  (York  1571  and  1578)  ;  and  Abbot 
and  Laud  (1611  and  1637) ;  of  Bishops  Ayl- 
mer,  Bancroft  and  King  (London,  157?,  1601 
and  1612)  and  others.  The  surplice,  on  the 
other  hand,  in  a  long  series  of  visitation  arti- 
des  (sometimes  accompanied  by  injunctions) 
of  not  less  than  thirty-two  Archbishops  and 
Bishops,  of  sixteen  dioceses  in  England,  com- 
mencing with  Archbishop  Parker  in  1567  (13), 
and  ending  with  Bishop  Juxon  in  1640  (14), 
besides  those  of  various  Archdeacons,  is  con- 
sistently treated  as  the  vesture  required  by 
law  to  be  used  by  all  ministers  of  the  Church, 
not  only  in  their  other  ministrations,  but 
expressly  in  the  administration  of  both  Sa- 
craments. Among  the  most  stringent  in  this 
respect  are  the  articles  of  Bishops  Andrewes, 
Overall  and  Wren.  After  the  Restoration  (if, 
as  seems  probable,  the  visitations  of  Cosin 
and  other  Bishops  in  1662,  whose  articles  of 
that  year  do  not  expressly  refer  to  the  Act 
13  &  14  Car.  2.  c.  4,  were  held  under  the 
state  of  the  law  prior  to  that  Act),  we  have 
not  only  Bishop  Cosin  (15),  but  Bishops 
Ironside,  of  Bristol,  Morley,  of  Winchester, 
and  eight  others  of  as  many  dioceses  (whose 
artides  of  1662  are  stated  in  the  appendix  to 
the  2nd  Report  of  the  Ritual  Commissioners 
to  have  been  the  same  on  this  point  with 


(10)  Correspondence,  p.  460. 

(11)  1  Card.  Doc.  Ann.  326. 

(12)  Card.  Doc.  Ann. 
Vol  46.— Priv.  Coun. 


(13)  1  Card.  Doc.  Ann.  320. 

(14)  2  Rep.  Bit.  Com.  589. 
(16)  Works,  vol.  4.  609,  610. 
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those  of  MorleyX  ^  adminiBiering  strict 
enquiries,  to  the  same  effect. 

This,  however,  is  not  all.  There  is  direct 
proof  in  the  same  class  of  documents,  and  in 
others  of  a  still  more  public  and  authorita- 
tive kind,  that  the  Advertisements  were 
accepted  as  law,  as  having  the  Queen's 
authority. 

In  a  visitation  held  in  1569,  Bisbop 
Parkhurst,  of  Norwich,  enquired  (not  ex- 
pressly mentioning  the  surplice),  ^'  Whether 
your  Divine  service  be  said  or  sung  in  due 
time  and  reverently,  and  the  Sacraments  duly 
and  reverently  ministered  in  such  decent 
apparel  as  is  appointed  by  the  laws,  the 
Queen's  Majesty's  injunctions,  and  other 
orders  set  forth  by  public  authority  in  that 
behalf."  That  he  was  referring  to  the  Adver- 
tisements, and  ''  by  public  authority,"  meant 
the  authority  of  the  Queen,  seems  clear  from 
one  of  his  "injunctions  to  the  clergy"  (the 
fourth),  at  the  same  visitation,  about  peram- 
bulations, where  he  orders  the  clergy,  on 
those  occasions,  not  to  use  surplices  or 
superstitious  ceremonies,  "but  only  give 
good  thanks  and  use  such  good  order  of 
prayers  and  homilies  as  be  appointed  by  the 
Queen's  Majesty's  authority  in  that  behalf." 
The  use  of  homilies  at  perambulations  was 
prescribed,  not  by  the  injunctions  of  1559, 
but  by  the  Advertisementis. 

Bishop  Cox,  of  Ely,  in  his  "  Injunctions," 
issued  between  1570and  1574,  directed  "that 
every  parson,  vicar  and  curate  shall  use  in 
the  time  of  the  celebration  of  Divine  service 
to  wear  a  surplice,  prescribed  by  the  Queen's 
Majesty's  injunctions  and  the  Book  of  Com- 
mon Prayer ;  and  shall  keep  and  observe  all 
other  rights  and  orders  prescribed  in  the 
same  Book  of  Common  Prayer,  as  well  as 
about  the  celebration  of  the  Sacraments,  as 
also  in  their  comely  and  priestly  apparel,  to 
be  worn  according  to  the  precepts  set  forth 
in  the  book  called  "Advertisements."  And, 
in  his  accompanying  "  articles,"  he  enquired, 
*  *  Whether  any,  licensed  to  serve  any  cure, 
do  not  wear  at  the  celebration  of  the  Divine 
service  and  Sacraments,  a  comely  surplice, 
and  observeth  all  other  rites  and  orders  pre- 
scribed in  the  Book  of  Common^  Prayer  and 
the  Queen's  Majesty's  injunctions,  and  in 
the  Book  of  Advertisements  ? 

Archbishop  Grindal,  in  his  Gloucester  ar- 
ticles of  1576,  ordered  the  clergy  "not  to 
oppose  the  Queen's  injunctions,  nor  the  ordi- 
nations, nor  articles  made  by  some  of  the 
Queen's  commissioners "  (naming  those  who 
subscribed  the  advertisements),  "January 
the  25th,  in  the  seventh  year  of  the  Queen's 
reign."  (The  date  is  that  of  the  Queen's 
letter  mentioned  in  the  Advertisements,  not 
that  of  the  promulgation  of  the  book  itself.) 


This  alone  seems  to  have  been  thought  by 
Strype  (16)  (an  historian  sometimes  cited  for 
a  contrary  purpose)  sufficient  proof  that  the 
Queen  must  in  the  end  have  authorised  the 
publication  of  the  Advertisements. 

Archbishop  Whitgift,  in  his  celebrated  ar- 
ticles of  1584  (17),  enjoined  "  that  all  preach- 
ers and  others  in  ecclesiastical  orders  do  at 
all  times  wear  and  use  such  kind  of  apparel 
as  is  provided  unto  them  in  the  Book  of  Ad- 
vertisements and  Her  Majesty's  injunctions, 
anno  primo, " 

Bishop  Thomborough,  of  Bristol,  in  1603, 
enquired  "Whether  at  anytime,  and  during 
the  whole  celebration  of  Divine  service  and 
ministration  of  the  Sacraments,  in  every  your 
churches,  your  parson,  vicar  or  curate  doth 
wear  a  surplice,  according  to  the  terms  and 
statutes  of  this  realm  of  England  in  that  be- 
half provided  ;  and  how  often  default  hath 
been  made  herein,  and  by  whom  ? "  In 
another  article,  as  to  perambulations,  he 
enquires  whether  the  clergy  say  "  the  prayers 
and  suffirages  appointed"  for  that  ceremony, 
"according  to  the  late  Queen's  Majesty's 
injunctions  in  that  behalf  provided,  and  ac- 
cording to  the  Book  of  Advertisements  ?  '^ 

The  Book  of  Adveriisements  was  referred  to 
as  of  legal  authority  in  several  of  the  canons 
of  1572  ;  shewing  (though  thosegc&i^ons  were 
not  confirmed  by  the  Crown,  nor,  apparently, 
ever  put  in  force)  the  sense  and  understand- 
ing at  the  time,  whUe  the  nmtter  was  still 
recent,  of  the  Bishops  and  clergy  of  the  whole 
Church  of  England  represented  in  the  con- 
vocations of  l^th  provinces.  The  24th  and 
25th  canons  of  1603-4,  repeated,  with  express 
reference  to  the  Advertisements,  as  already 
containing  the  rule  to  be  followed  ("  accord- 
ing to  the  Advertisements  published  anno  7 
Eliz."  "Juxta  Admonitiones  in  Septimo 
ElizabethsB  promulgatas ")  the  substance  of 
the  directions  contained  in  the  Advertise- 
ments, as  to  the  use  of  surpUoes,  &c.,  in  ca- 
thedral and  collegiate  churches ;  and  the 
58th  canon,  which  relates  to  the  use  of  sui^ 
plices  at  the  administration  of  the  Holy 
Communion  in  parish  churches,  followed, 
with  scarcely  any  variation,  the  exact  words 
of  ^e  Advertisements  on  the  same  subject. 

The  convocations  which  passed  those 
canons  thought  them  consistent  with  others 
(the  14th,  16th,  and  56th),  which  enjoined 
the  strictest  possible  conformity  with  the 
orders,  rites  and  ceremonies  prescribed  by 
the  Book  of  Common  Prayer,  without  addi- 
tion, omission  or  alteration  ;  a  view  quite 
sound  and  correct,  if  the  Advertisements 


(16)  1  Life  of  Parker.  819. 

(17)  1  Card.  Poc.  Ann,  418. 
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were  a  legal  exercise  of  the  statutory  power 
giTen  to  ti^e  Crown  by  1  Eliz.,  cap.  2,  section 
25 ;  but,  on  the  contrary  supposition,  erro- 
neous and  untenable.  'Ae  canons  of  160^4 
received  the  Boyal  Assent ;  so  that  on  that 
occasion  there  was  the  most  formal,  solemn 
and  public  concurrence  possible,  of  the 
Crown  and  the  Ck>nvocation  of  both  pro- 
vinces, in  that  understanding  of  the  law, 
which  had  been  acted  upon  for  nearly  fifty 
years  by  all  the  executive  authorities  of  the 
Church.  The  canons  of  1640  (also  confirmed 
by  the  Crown),  which  mention  "Queen 
Elizabeth's  Injunctions  and  Advertise- 
ments,"  carry  on  the  public  evidence  of  the 
same  understanding  down  to  the  time  of  the 
Great  Rebellion  ;  and  the  divines  consulted 
by  the  Lords'  Conunittee  of  1641  (18)  al- 
leged that  the  High  Church  party  "pre- 
tended, for  their  innovations,  the  Injunctions 
and  Adyertisements  of  Queen  Elizabeth," 
denying,  indeed,  that  either  the  Injunctions 
or  tiie  Adyertisements  were  in  force,  ''but 
by  way  of  commentary  and  imposition  ; " 
but  not  disputing  that  the  Advertisements 
had  such  authority  as  Queen  Elizabeth  by 
law  could  give  them. 

To  this  it  may  be  added  that  Hooker,  the 
greatest  ecclesiastical  writer  between  1566 
and  the  Protectorate,  describes  the  Advertise- 
ments as  "  agreed  upon  by  the  bishops  and 
confirmed  by  the'  Queen's  Majesty"  (19). 
Cosin  (although,  in  a  passage  which  will 
aftenwds  be  referred  to,  he  appears  to  have 
at  one  time  supposed  that  the  conditions  of 
the  statute  had  not  been  duly  complied  with), 
speaks  of  them  (20)a8  made  under  the  Queen's 
reserved  authority  ;  and  Wren  (21)  as  "  ad- 
vertisements authorised  by  law  (1  Eliz.  c.  2. 
».  penult.") 

From  all  these  facts,,  the  conclusion  drawn 
by  this  Coomiittee  in  Hebhert  v.  Purchas  (3), 
that  the  Advertisements  of  Queen  Elizabeth 
on  this  subject  had  the  force  of  law  under 
1  Elizabeth,  cap.  2,  section  25,  appears  to 
their  Lordships  to  be  not  only  warranted, 
hut  irresistible. 

Kor  is  the  weight  of  these  facts  diminished 
by  the  circumstance  (which  was,  in  the 
opinion  of  their  Lordships,  established  by 
tne  appellant's  counsel),  ^lat  the  extensive 
destruction  oi  albes,  vestments,  and  copes, 
mentioned  in  Mr.  Peacock's  book,  and 
spoken  of  in  the  judgment  of  Hehbert  v. 
Purehaa  (3)  as  if  it  had  been  later  than  the 
ptt)mnlgation  of  the  Advertisements  really 

(18)  Card.  Conf.,  273. 

(19)  3  Hooker's  Works,  by  Keble,  6th  edition, 
P.S87. 

(20)  5  Works,  p.  900. 

(21)  FftrentaUa,  p.  76. 
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preceded  that  event.  The  same  causes 
which  had  led  to  the  destruction,  irregularly 
and  without  law,  of  a  particular  kind  of 
ornaments,  as  to  which  the  law,  in  its  then 
provisional  state,  was  at  variance  with  the 
sentiment  of  the  moderate,  as  well  as  of  the 
extreme  section  of  the  clergy  of  the  reformed 
Church,  would  naturally  suggest  the  expe- 
diency of  taking  such  order,  upon  the  first 
convenient  opportunity,  as  would  give  legal 
sanction  to  the  disuse  of  those  ornaments. 

Heading,  then,  as  their  Lordships  consider 
they  are  bound  to  do,  the  order  as  to  ves- 
tures in  the  Book  of  Advertisements,  in 
the  25th  section  of  the  Ist  of  Elizabeth, 
cap.  2,  and  omitting  (for  the  sake  of  brevity) 
all  reference  to  hoods,  it  will  appear  that 
that  section,  from  the  year  1566  to  1662, 
had  the  same  operation  in  law  as  if  it  had 
been  expressed  in  these  words  :  *'  Provided 
always  that  such  ornaments  of  the  church 
and  of*  the  ministers  thereof  shall  be  retained 
and  be  in  use  as  were  in  this  Church  of  Eng- 
land by  authority  of  Parliament  in  the 
second  year  of  King  Edward  6,  except 
that  the  surplice  shall  be  used  by  the 
ministers  of  the  Church  at  all  times  of  their 
public  ministrations,  and  the  albe,  vestment 
or  tunicle  shall  not  be  used,  nor  shall  a  cope 
be  used  except  at  the  administration  of  the 
Holy  Conmiunion  in  cathedral  and  collegiate 
churches." 

It  1b  clear  that,  during  the  whole  of  this 
period,  except  during  the  interregnum  of 
the  civil  war  and  the  Protectorate,  when  the 
episcopal  government  of  the  Church  and  the 
use  of  the  Liturgy  were  interrupted,  this 
state  of  the  law  was  generally  understood, 
acted  upon,  and  enforced  by  authority.  It 
is  also  clear  that  throughout  this  long 
period  the  ornaments  rubric,  as  originally 
printed  in  the  Prayer  Book  of  Queen  Eliza- 
beth, was  allowed  to  remain  unaltered.  This, 
then,  being  the  state  of  the  law  up  to  and 
in  1662,  and  the  ornaments  rubric,  up  to  and 
at  that  time,  not  being  in  any  sense  a  com- 
plete and  independent  enactment,  but  being 
merely  a  reference  to  an  external  law, 
namely,  the  statute  of  1  Elizabeth,  cap.  2, 
the  question  has  now  to  be  asked,  was  it  the 
intention,  and  was  it  the  effect  of  the  altera- 
tion in  the  ornaments  rubric  in  1662,  to 
repeal  the  25th  section  of  the  statute  of 
Elizabeth,  and  all  that  had  been  done  under 
it,  and  to  set  up  a  new  and  self-contained 
law  on  the  subject  of  ornaments  ? 

The  history  of  the  revision  of  the  Prayer 
Book  is  strongly  opposed  to  such  a  conclu- 
sion. 

The  Puritans,  in  their  18th  "  General  Ex- 
ception," at  the  Savoy  Conference,  stated 
various  objections  of  principle  to  ceremonies 


62 


PRIVY  COUNCIL  CASBS. 


[N.S. 


Ridsdale  v.  Clifton, 


in  the  Chiirch,  especially  as  to  three  mat- 
ters :  first,  the  surplice ;  secondly,  the  sign 
of  the  Cross  in  baptism  ;  and  thirdly,  kneel- 
ing at  the  Holy  Communion.  Following  up 
their  general  '^  exceptions"  with  objections 
in  detail  to  particular  parts  of  the  iBook  of 
Common  Prayer,  they  said,  commenting  on 
the  ornaments  rubric,  as  it  stood  before  the 
revision  of  1662,  ''  Forasmuch  as  this  rubric 
seemeth  to  bring  back  the  cope,  albes,  <&c. , 
and  other  vestments  forbidden  by  the  Com- 
mon Prayer  Book,  5  &  6  Edward  6,  and  for 
our  reasons  alleged  against  ceremonies  under 
our  18th  General  Exception,  we  desire  it 
may  be  wholly  left  out.'* 

Baxter  (22)  seems  to  treat  the  objection 
as  having  been  founded  on  the  words  in  the 
rubric  '^at  the  time  of  the  .Communion." 
''They  excepted,"  he  says,  ''against  that 
part  of  the  rubric  which,  speaking  of  the  sac- 
raw£nt8  to  be  used  m  the  Chwrch,  left  room  to 
bring  back  the  cope,  albe,  and  other  vest- 
ments." 

The  words,  "  seemeth  to  bring  back,"  as- 
sumed that  those  vestures  of  the  First  Book 
of  King  Edward  were  not  practically  in  use 
under  that  rubric.  The  words  did  not  sug- 
gest— and  they  would  have  been  erroneous 
if  they  had  suggested — more  than  that  the 
rubpc  had  the  appearance  of  giving  them  some 
legal  authority.  The  real  substance  of  the 
objection  was  in  the  reference  to  the  18th 
General  Exception,  and  in  the  request  that 
the  whole  rubric  might  be  omitted,  with  the 
object,  manifestly,  of  getting  rid  of  the  siur- 
plice.  The  bishops  do  not  appear  to  have 
considered  the  suggestion  about  "  seeming 
to  bring  back,"  &c.,  worthy  of  particular 
notice.  It  would  have  been  easy  to  answer 
it  by  shewing  that,  under  the  statute  to 
which  that  rubric  referred,  the  surplice  had 
been  legally  substituted  for  the  albes,  &g. 
But  knowing  that  the  surplice  itself  was  the 
only  thing  really  in  controversy,  they  con- 
tented themselves  with  saying  :  "For  the 
reasons  given  in  our  answer  "  (in  which  they 
had  defended  ceremonies  generally,  and  the 
surplice  particularly,  but  had  said  nothing 
about  copes,  albes,  or  vestments)  "  to  the 
18th  Greneral  Exception  to  which  you  refer 
us,  we  think  it  fit  that  the  rubric  continue 
as  it  is." 

Although  the  bishops  would  not  yield  on 
this  point,  it  could  not  have  been  their  in- 
tention, when  they  "  thought  it  fit  that  the 
rubric  should  continue  as  it  was,"  to  abolish 
the  use  of  the  surplice,  and  restore  the  an- 
cient vestures,  in  any  office  in  which,  as  the 
law  then  stood,  the  surplice  was  the  vesture 
proper  to  be  used.    No  one  who  holds  in 

(22)  History  of  Life  and  Times,  cap.  8,  p.  166. 


respect  the  memory  of  the  ecclesiastical  le- 
gisUture  of  that  day  (whose  revision  of  the 
Prayer  Book  was  accepted  by  Parliament, 
almost  sub  silentio)  could  impute  to  them  a 
deliberate   intention   covertly  to   alter  the 
substance  of  the  law  as  to  the  vestures  of 
the  clergy  (which  they  had  in  the  Conier- 
ence  declared  their  intention  to  leave  un- 
changed), by  changes  apparently  verbal  and 
trivial,  in  a  rubric  possessing  down  to  that 
time  no  legislative  authority,  and  on  which 
they  themselves,   as  will    be  seen  in  the 
sequel,  iiever  meant  to  act,  and  never  did 
act,  in  any  such  sense. 

The  declarations  of  the  legifllature  which 
bear  upon  this  question  are,  first,  the  redtals 
in  the  preamble  of  the  Act  of  1662,  and  in 
the  second  section  of  that  Act ;  and  secondly, 
the  preface  to  the  Prayer  Book. 

The  preamble  of  the  Act  of  1662  recites 
that  the  commission  on  which  the  annexed 
book  was  founded  had  been  ordered  "for 
settling  the  peace  of  the  Church,  and  for 
allaying  the  present  distempen  which  the 
indisposition  of  the  time  had  contracted." 

The  restoration  of  vestures  which  had  not 
been  in  use  for  nearly  a  hundred  years,  and 
had  become  associated,  not  in  the  popular 
mind  only,  with  the  idea  of  supentition, 
cannot  well  be  supposed  to  have  been  con- 
templated by  the  legislature  as  a  change  con- 
ducive te  the  peace  of  the  Church,  or  to 
agreement  within  its  pale,  even  when  that 
pale  might  have  been  contracted  by  the  se- 
cession of  those  from  whom  conformity  was 
not  te  be  looked  for.  And  if  it  had  been 
intended  not  merely  te  continue  an  existing 
and  well-known  state  of  things,  but  te  re- 
vive usages  long  obsolete,  and  te  prohibit 
all  things  previously  in  legal  use,  which  were 
not  prescribed  by  the  Fmt  Book  of  King 
Edward,  it  can  hardly  have  been  expected 
that  the  desired  certainty  of  rule,  and  agree- 
ment in  practice,  would  have  been  attained 
by  a  vague  reference  te  a  Prayer-book  not 
generally  accessible. 

Of  the  "  preface "  to  the  book  of  1662  it 
is  te  be  observed,  first,  that  it  disallows,  as 
without  warrant  in  law,  the  practical  inter- 
ruption, during  the  rebellion  and  the  Pro- 
tecterate,  of  the  use  of  the  liturgy, 
"  though  enjoined  by  the  laws  of  the  land, 
and  those  laws  never  yet  repealed ; "  se- 
condly, that  none  of  the  general  reasons 
theijeby  assigned  for  the  revision,  and  for 
the  alterations  then  made,  are  such  as  to 
make  it  at  aU  probable  that  for  any  of  those 
reasons  the  old  vestures  would  be  restored ; 
and  thirdly,  that  a  comparison  of  the  new 
language  with  the  old  is  thereby  expressly 
invited,  for  the  purpose  of  aziiving  at  a 
just  view   of    the   reasons  for  particuiar 


MICHAELMAS  1876  to  MICHAELMAS  1877* 


Vol.  46.] 

Sidsdale  t.  Clifton. 

changes:  "If  any  man,  who  shall  desire  a 
mare  particiilar  account  of  the  several  altera- 
tions in  any  part  of  the  Idturgy,  shall  take 
the  pains  to  compare  the  present  book  with 
the  fonner,  we  doubt  not  but  the  reason  for 
the  change  may  easily  appear." 

Entering  then  upon  ike  <)omparison  so 
inTited,  the  first  material  observation  is  that, 
on  the  one  hand,  the  statute  1  Eliz.  cap.  2, 
is  reprinted  at  the  beginning  of  the  book  as 
an  unrepealed  and  effective  law,  and,  indeed, 
is  transcribed  in  the  manuscript  book  ap- 
proved and  signed  by  the  two  Convocations  ; 
and,   on  the   other   hand,  the   ornaments 
rabric  of  1662  occupies  the  same  place,  and 
prima  facie  retains  the  same  general  office 
and  character  which  it  had  in  the  former 
book,  in  which  (as  has  been  already  said)  it , 
was  a  note  of  reference  to  an  external  law, 
namely,  that  contained  in  the  25th  section 
of  the  statute,  still  printed  at  the  beginning 
of  the  book.    Their  Lordships  cannot  look 
upon  this  rubric  as  being  otherwise  than  what 
it  was  before,  a  memorandimi  or  note  of  re- 
ference to  that  law.      Except  for  its  new 
Parliamentary  authority  (which  is  a  matter 
scarcely  entering  into  the  comparison  of  the 
old  with  the  new  language),  it  would  cer- 
tainly be  so.      It  is  true  that  the  former 
express  reference  to  the  Act  of  Elizabeth  at 
the  end  of  the  rubric  is  omitted.     But,  on 
the  other  hand,  the  Act  itself  is  exhibited  as 
a  hiw  still  in  force,  and  the  effect  and  the 
obvious  purpose  of  all  the  changes  in  the 
wording  of  ihe  rubric  (with  a  single  excep- 
tion) is  to  make  it,  as  far  as  it  goes,  a  mere 
extract  from,  and  a  simple  repetition  of  the 
words  of  that  Act.     The  important  words 
of  the  Act,   ''until    other  order    shall  be 
therein  taken,"  &c.,  are  not  now  for  the  first 
time  left  out;  the  former  rubric  had  also 
stopped  short  of  them  when  it  could   not 
possibly  control  their  legal  effect.     If   the 
manuscript  alterations  in  the  handwriting  of 
Bancroft,  acting  as  Cosin's  secretary  (much 
dwelt  upon  by  the  appellant's  counsel),  could 
for  this  purpose  be  accepted  as    evidence, 
they  would  prove,  as  a  matter  of  fact,  that 
the  change  was  made  because  (in  the  lan- 
guage of  the  manuscript)  ''these  are  the 
woids  of  the  Act  itself.''    Their  Lordships  do 
not  think  that  such  evidence  is  admissible  ; 
but  the  same  reason  is  legitimately  to  be  in- 
ferred from  the  comparison  suggested  by  the 
preface  to  the  Prayer-book.      It  ia  easy  to 
^mdentand  why  the  words  of  the  Act  should 
be  as  closely  as  possible  adhered  to,  if  those 
words,  as  found  in  that  Act,  were  still  the 
law  authoritatively  governing  the   matter. 
'The  words  "  shall  be  retained  and  be  in  use  " 
were  not  in  the  former  rubric,  but  they  were 
in  the  statute.    If  intended  as  a  mere  ex- 
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tract  from  the  statute,  or  to  continue  and 
carry  forward  in  1662  the  use  of  those  things 
which  were  then  actually,  or  in  contempla- 
tion of  law,  in  use  under  that  statute,  they 
are  apt  and  appropriate  ;  but  if  it  was  meant 
to  bring  back  an  old  and  long-disused  state 
of  things,  by  making  the  rubric  of  1662,  for 
that  purpose,  ja  new  point  of  departure, 
repealing  the  25th  section  of  1  EHz.  cap. 
2,  and  all  that  had  been  done  under  it, 
the  substitution  of  this  particular  language 
for  the  words  of  the  former  rubric,  "the 
minister  shall  use,''  &c.,  and  the  recurrence 
to  the  exact  phraseology  of  the  enactment 
about  to  be  superseded,  would  seem  to  be 
the  most  inappropriate  way  conceivable  "[of 
accomplishing  that  object. 

The  only  other  alteration  (which  is  also 
the  single  deviation  in  the  rubric  of  1662,  as 
far  as  it  goes,  from  the  language  of  the  26th 
section  of  1  Eliz.  cap.  2),  is  this  :    In  that 
section  the  words  were,  "  such  ornaments  of 
the  church  and  of  the  ministers  thereof  shall 
be  retained  and  be  in  use  as  was  in  this 
Church,"  &c.     The  rubric  in  use  before  1662 
was   that    of    1569,    as   reprinted    in  the 
book  of  1603-4,  which  said  :  "  The  minister, 
ai  the  time  of  the  camtMtniany  and  at  aU  other 
times  i/n  his  ministrationf  shall  use  such  or- 
naments in  the  church  as  were  in  use,"  &c. 
In  the  rubric  of  1662  they  are,  "  such  orna- 
ments of  the  church,  and  of  the  ministers 
thereof,  at  all  times  of  their  ministration, 
shall  be  retained  and  be  in  use  as  were  in 
this  Church,"  &c.  ;  the  words,  '^  at  ail  times 
of  their  ministration,"  being  interpolated  into 
the  context,  of  which  the  rest  is*"  extracted 
from  the  Act  of  Elizabeth.     What  is  the 
reason  for  this  change,  discoverable  (accord- 
ing to  the  rule  of  the  preface  to  the  Prayer- 
book)  from  a  comparison  of  the  new  language 
with  the  old  ?    llie  old  language  (i.e.,  that 
of  the  former  rubric)  seemed  to  imply  a  dis- 
tinction which  really  existed  when   it  was 
used  in  1569,  between  the  ornaments  of  the 
minister  at  the  time  of  the  Conununion  and 
his  ornaments  at  other  times  in  his  ministra- 
tion, and  the  objection  at  the  Savoy  Con- 
ference as  understood  by  Baxter  (than  whom 
no  one  was  better  acquainted  with  all  that 
passed)  seems  to  have  been  to  an  apparent 
recognition  or  admission  of  this  distinction. 
That  distinction,  in  all  parish  and  non-coUe- 
giate  churches,  had  beien  abolished  by  the 
Advertisements  and  the  practice  under  them. 
The  new  words  (though  not  incapable  of 
being  read  distributively,  if  and  so  far  as 
such  a  distinction  might  still  continue  in 
law),  ceased  to  imply,  or  to  seem  to  imply, 
any  such  distinction.     If  the  words  of  the 
statute  had  been  in  this  place  simply  fol- 
lowed, there  would  have  been  less  force  in 
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the  alteration ;  but  these  words,  ^'  at  all 
times  of  their  ministration,"  are  put  in  as  if 
to  give  emphasis  to  the  change,  and  to  direct 
attention  to  the  fact  that,  in  the  then  state 
of  the  law,  the  use  of  the  same  vestures  by 
the  minister,  at  all  times  of  his  ministration, 
was  the  ordinary  and  the  general  rule.  Such 
a  change  of  language  here  would  have  been 
most  extraordinary  if  it  had  been  intended 
to  recxur  in  all  the  churches  of  the  kingdom 
to  those  distinctions  to  which  the  Advertise- 
ments had  put  an  end,  but  which  the  terms 
of  the  former  rubric  seemed  to  recognise. 
On  the  other  hand,  it  was  a  natural  change 
of  language,  if  the  object  was  to  remove 
some  part,  at  least,  of  the  ground  for  the 
Puritan  objection,  that  the  former  rubric 
'*  seemed  to  bring  back "  the  abolished 
vestures. 

This  explanation  of  the  change  is,  in  fact, 
the  only  one  which  is  in  harmony  with  or 
which  could  justify  the  note  or  list  of  altera- 
tions in  the  book  now  deposited  in  the  library 
of  the  House  of  Lords,  ''out  of  which 
was  fairly  written"  the  Book  of  Common 
Prayer  subscribed  on  the  20th  of  December. 
1661,  by  the  Convocations  of  Canterbury  and 
York,  and  which  book,  so  subscribed,  was 
by  those  Convocations  *'  exhibited  and  pre- 
sented "  to  the  king,  and  sent  by  the  king 
to  the  House  of  Lords  on  the  25th  of  Feb- 
ruary, 1661-2.  This  original  book,  from 
which  the  transcript  was  thus  made,  con- 
tains the  actual  record  of  all  alterations 
and  additions  made  by  the  Convocations, 
dearly  written  in  manuscript  into  a  printed 
Prayer-book  of  1636,  and  at  the  beginning  a 
tabular  list  of  the  material  alterations.  It 
was  delivered  by  the  House  of  Lords  to  the 
House  of  Commons  as  the  authority  for  the 
book  "  fairly  written"  which  was  to  be  re- 
ferred to  in  the  Act ;  (23)  and  it  is  im- 
possible to  doubt  that  the  tabular  list  of 
alterations  contained  in  it  was  inserted  for 
the  purpose  of  enabling  the  changes  which 
Parliament  was  asked  to  sanction  to  be  well 
understood.  This  tabular  list  sets  out  in 
parallel  columns  all  the  material  changes 
which  had  been  made  from  the  old  form, 
among  which  no  mention  of  the  rubric  in 
question  occurs,  and  there  is  then  a  note 
added  in  these  words :  ''  These  are  all  ye 
materiall  alterations,  ye  rest  are  only  verbal, 
or  ye  changing  of  some  rubricks  for  ye  better 
performing  of  ye  service,  or  ye  new  moulding 
some  of  ye  Collects." 

To  repeal  in  1662  the  25th  section  of  the 
statute  of  the  Ist  Elizabeth,  and  the  order 
taken  imder  its  authority,  would  have  re- 
quired either  a  clear  and  distinct  repealing 

(23)  Lords'  Journal,  April  10,  1662. 


enactment,  or  an  enactment  inconsistent  and 
irreconcilable  with  the  former  law.  It  was 
admitted  in  the  aigument,  and  indeed  could 
not  be  denied,  that  the  statute  of  Elizabeth 
was  not  repealed  in  terms  ;  and  it  is  in  fact, 
as  has  been  already  observed,  set  forth  as  the 
first  enactment  in  the  new  Prayer-book.  The 
statute  is  also  beyond  question  one  of  those 
''  good  laws  and  statutes  for  the  uniformity 
of  praver  and  administration  of  the  Sacra- 
ment," which  by  the  24th  section  of  the  Act 
of  1662  are  declared  ''to  stand  in  full  force 
and  strength,  to  all  intents  and  purposes 
whatsoever  for  the  establishing  and  confirm- 
ing "  of  the  new  book,  and  which  are  thereby 
directed  to  be  ''applied,  practised  and  put  in 
use  for  the  punishing  of  all  offences  contraiy 
to  the  said  laws,  with  relation  to  the  book 
aforesaid,  and  no  other." 

In  order  to  judge  whether  there  is  any- 
thing inconsistent  and  irreconcilable  between 
the  Ornaments  Rubric  in  the  new  Prayer- 
book  and  the  25th  section  of  the  older  sta- 
tute, that  section  must  be  read  as  if  the  order 
taken  under  the  section  had  been  inserted  in 
it.  And,  as  so  read,  their  Lordships  see 
nothing  inconsistent  between  the  rubric  and 
the  section.  The  rubric  served,  as  it  had 
long  previously  served,  as  a  note  to  remind 
the  Church  that  the  general  standard  of  or- 
naments, both  of  the  church  and  of  the 
ministers,  was  to  be  that  established  by  the 
authority  of  Parli)3mient  in  1549 ;  but  that 
this  standard  was  set  up  under  a  law,  still 
unrepealed,  which  engrafted  on  the  standard 
a  qualification  that,  as  to  the  vestures  of 
parish  ministers,  the  surplice,  and  not  the 
albe,  vestment,  or  tunicle,  shoiild  be  used. 

No  doubt  can  be  entertained  that  for  nearly 
two  centuries,  succeeding  1662,  the  public 
and  officii  acts  of  the  bishops  and  clergy  of 
the  Church,  and  of  all  other  persons,  were 
inconsistent  with  the  supposition  that  the 
rubric  of  1662  had  made  any  change  in  the 
law. 

During  the  twenty-five  years  immediately 
succeeding  the  legislation  of  1662,  we  have  a 
series  of  visitation  articles  (those  of  fifteen 
bishops  and  one  archbishop,  of  thirteen  dio- 
ceses, printed  either  at  length  or  by  collation 
with  Bishop  Morley's  form,  in  the  Appendix 
to  the  Second  Report  of  the  Ritual  Commis- 
missioners,  pp.  609,  611,  615,  632,  639,  642, 
645,  649,  653-4),  which  prove  conclusively 
that  those  whose  official  duty  it  was  to  see 
the  law  observed,  and  of  whose  strictness  in 
the  performance  of  that  duty  the  same  aiv 
tides  supply  abundant  evidence,  understood 
the  law  still  to  te  that  the  surplice  was 
always  to  be  used  by  the  clergy  officiating  in 
the  administration  of  the  Holy  Communion. 

This   list   does  not   include  any  articles 


MICHAEl4B£AS  1878  to  MICHAELMAS  1877. 


Vol.  46.] 

Bidadals  y.  CU/ton, 

of  the  year  1662  except  those  of  Bishops 
Hacket  of  Lichfield  and  Henchman  of  Salis- 
bmy,  who  both  expressly  refer  to  the  Act  of 
Umformity  of  that  year.  Upon  the  point  in 
question,  Bishop  Hacket  inquires  in  1662 
Uiiis: — 

"  Haye  you  a  decent  surplice,  one  or  more, 
for  your  parson,  vicar,  curate  or  lecturer  to 
wear  in  the  time  of  all  pubUc  ministrations  ? 
Hath  he  read  the  Book  of  Common  Prayer 
as  it  is  enjoined  by  the  late*  Act  of  Unifor- 
mity  for  public  prayer,  administration  of  the 
Ssmment,  &c.,  on  some  Sunday  before  the 
24th  of  August  last  past,  and  did  and  doth 
he  wear  the  surplice  while  he  performed  that 
office  and  other  offices  mentioned  in  the 
Common  Prayer-book  ? "  (Ibid.,  p.  609). 

Bishop  Henchman  (Tbid.,  p.  611)  en- 
qiiires : — 

*'Doth  your  minister,  reading  divine  ser- 
vice, and  administering  the  sacraments,  and 
other  rites  of  the  Church,  wear  the  surplice 
aooording  to  the  canons? " 

Subsequently,  in  1663,  1664,  1666,  1671, 
1672, 1674,  1676, 1677, 1679,  1683  and  1686, 
articles  to  the  same  effect,  in  different  forms, 
but  all  equally  cogent,  were  administered  by 
the  other  prelat^,  whose  visitations  have 
been  referred  to.  Bishop  Morley's  form, 
adopted  by  nine  other  prelates  in  those 
yean,  and  used  by  himself  in  1674  (as  he 
and  nine  others  had  also  used  it  in  1662, 
when  the  form  of  the  revised  rubric  had 
been  settled  by  the  two  convocations,  but 
before  it  became  law),  is  this  : — 

Art.  5  (concerning  diurches,  &c. )  : — ' '  Have 
you  a  comely,  large  surplice  for  the  minister 
to  wear  at  sSl  times  of  his  public  ministration 
in  the  Church  ? " 

Art  7  (concerning  ministers)  : — ^*  Doth 
your  minister,  at  the  reading  or  celebrating 
any  Divine  office  in  your  church  or  chapel, 
wear  the  surplice,  together  with  such  other 
scholastic  habit,  as  is  suitable  to  his  degree  ? " 
(Ibid.,  p.  616.) 

Bishop  Henchman,  in  1664  (then  trans- 
lated to  London),  and  Bishop  Pearson  of 
Chester,  in  1674,  used  this  form  : — 

Art.  7  (concerning  churches,  &c.)  : — The 
•ame  as  Bishop  Morley's. 

Art.  4  (concerning  ministers)  : — ''  Doth 
your  minister,  in  the  morning  and  evening 
aerrice,  in  the  administration  of  the  Sacra- 
ments, and  in  performing  other  religious 
offices  i^pointed  by  the  Church  of  England, 
oae  the  respective  forms  in  the  Book  of  Com- 
mon Prayer,  together  with  all  those  rites  and 
ceremonies  whi<&  are  enjoined  in  this  Church : 
and  doth  he  make  use  of  the  surplice  when 
he  reads  Divine  service  or  administers  the 
Sacraments  ? "  (Ibid.,  pp.  632,  642). 

Bishops  Morley  and  Henchman  were  two 
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of  the  three  prelates  (Archbishop  Sheldon 
being  the  third)  who  are  stated  by  Baxter  (24) 
to  have  ''managed  all  things ''  at  the  Savoy 
Conference.  Archbishop  Sheldon,  in  hu 
circular  lettter  to  the  officials  of  his  diocese 
in  1670  (25),  directs  them  to  require  that  all 
parsons,  vicars  and  curates,  ''in  the  time  of 
their  officiating,  ever  make  use  of  and  wear 
their  priestly  habit,  the  surplice  and  hood." 

Archbishop  Sancroft,  in  1686,  also  used 
Bishop  Morley's  form  under  the  head 
"Concerning  churches;"  and,  imder  that 
"  Concerning  the  clergy,'*  his  seventh  article 
runs  thus  : — 

"  Doth  your  parson,  vicar  or  curate  read 
Divine  service  on  all  Sundays,  and  publicly 
administer  the  holy  Sacraments  of  Baptism 
and  Eucharist,  and  perform  all  other  minis- 
terial offices  and  duties,  in  such  manner  and 
form  as  is  directed  by  the  Book  of  Common 
Prayer  lately  established,  and  the  Act  of 
Uniformity  therewith  published  .... 
without  addition,  diminution  or  alteration? 
And  doth  he  in  those  his  ministrations  wear 
the  surplice,  with  a  hood  or  tippet  befitting 
his  degree  ?  "  (Ibid.,  p.  654.) 

It  was  not  disputed  at  the  bar  that  the 
subsequent  practice  in  parish  and  non-colle- 
giate churches  till  about  1840  or  later  was 
uniformly  consistent  with  this  view  of  the 
law. 

As  public  declarations  of  what  was  under- 
stood to  be  the  state  of  the  law  shortly  after 
the  completion  of  the  Revision  in  1662,  their 
Lordships  may  refer  in  the  first  place  to  the 
statement  of  Bishop  Sparrow.  Sparrow  was 
Bishop  of  Exeter  in  1684.  He  had  been  one 
of  the  Commissioners  at  the  Savoy  Confer- 
ence. In  1655  he  published  his  "  Rationale  " 
of  the  Book  of  Common  Prayer,  which  then 
contained  nothing  as  to  the  ornaments  rubric 
or  the  ornaments  of  the  minister.  In  1684, 
after  the  revision,  he  published  a  new  edition, 
and  thus  (p.  337)  states  the  law  as  then  un- 
derstood. "The  minister  in  time  of  his 
ministration  shall  use  such  ornaments  as 
were  in  use  in  the  2nd  Edward  6,  Rubric  2  : 
— viz. ,  a  surplice  in  the  ordinary  ministra- 
tions, and  a  cope  in  time  of  ministration  of 
the  Holy  Communion  in  cathedral  and  col- 
legiate churches. — QueenElizabeth's  Articles, 
set  forth  in  the  seventh  year  of  her  reign." 

Their  Lordships  may  further  refer  td  the 
alterations  proposed  by  the  Commissioners 
of  1689  appointed  to  revise  the  Prayer  Book, 
with  a  view  to  the  relief  of  Dissenters  (26). 
The  rubric  proposed  by  them  to  be  substi- 
tuted for  the  ornaments  rubric  may  be  taken 

(24)  Life  and  Times,  171-2. 

(25)  2  Card.  Doc.  An.,  276-9. 

(26)  Ho.  of  Com.  Papers,  vol.  36  (1864). 
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to  be  a  statement  of  what  at  that  time  was 
understood  to  be  the  state  of  the  law : 
"  Whereas  the  surplice  is  appointed  to  be  iised 
by  aU  minigters  in  performing  Dvm/ne  offices, 
it  is  hereby  declared  that  it  is  continued  only 
as  being  an  antient  and  decent  habit.  But 
if  any  minister  shall  declare  to  his  bishop 
that  he  cannot  satisfye  his  conscience  in  the 
use  of  the  surplice,  in  that  case  the  bishop 
shall  disi)ense  with  his  not  using  it,"  &c. 

And  the  "Bill  of  Comprehension  "  intro- 
duced into  Parliament  by  the  King's  autho- 
rity about  the  same  time  contained  a  clause  (27) 
framed  on  the  same  principle. 

It  is  abundantly  clear  that,  if  any  person 
had  imagined  that  the  Prayer-book  of  1662 
introduced  a  change  on  this  subject,  there 
were  very  many  who  would  gladly  have  acted 
on  it.  No  instance  has  been  given  of  any 
person  having  acted  on  it.  On  the  other 
hand,  every  one  continued  to  act  according 
to  the  old  law,  although,  if  the  argument  of 
the  appellant  is  correct,  every  one  in  so  doing 
was  acting  illegally.  The  practice — consis- 
tent with  the  old  law,  inconsistent  with  the 
argument  of  the  appellant — ^has  been  uni- 
form, open,  continuous  and  under  authorita- 
tive sanction. 

What,  then,  in  a  question  of  this  nature, 
is  the  weight  in  law  of  such  contemporaneous 
and  continual  usage  ?  Their  Lordships  may 
take  the  answer  to  this  question  from  the 
words,  either  of  Lord  Campbell,  in  Oorham 
V.  Bishop  of  Exeter  (28) ;  or  of  Chief  Baron 
Pollock  in  Pochin  v.  Duncomhe  (29) ;  or  of 
Dr.  Lushington  in  Westerton  v.  Liddell  (1). 

Lord  Campbell,  referring  to  a  statute  of 
25  Hen.  8.  c.  19,  said  :— 

^*  Were  the  language  of  the  statute  obsciure, 
instead  of  being  clear,  we  should  not  be  jus- 
tified in  differing  from  the  construction  put 
upon  it  by  contemporaneous  and  long-con- 
tinued usage.  There  would  be  no  safety  for 
property  or  liberty,  if  it  could  be  successfully 
contended  that  all  lawyers  and  statesmen 
have  been  mistaken  for  centuries  as  to  the 
true  meaning  of  an  old  Act  of  Parliament. 

Chief  Baron  Pollock,  with  reference  to  the 
maxim — "  Contemporanea  expositio  fortissima 
est  in  lege,"  said  : — 

"  The  rule  amounts  to  no  more  than  this, 
that  if  the  Act  be  susceptible  of  the  interpre- 
tation which  has  thus  been  put  upon  it  by 
long  usage,  the  Court  will  not  disturb  that 
construction." 

Dr.  Lushington  said : 

**  Usage,  for  a  long  series  of  years,  in  ec- 
clesiastical customs  especially,  is  entitled  to 

(27)  aiS.  in  Burnet  Papers,  Cardw.  Oonf.,  p.  457. 

(28)  16  Q.B.  Rep.  78,  74. 

(29)  1  Hurl,  and  N.  856. 


the  greatest  respect ;  it  has  every  presump- 
tion in  its  favour  ;  but  it  cannot  oontravene 
or  prevail  against  positive  law ;  though, 
where  doubt  exists,  it  might  turn  the  ba- 
lance." 

A  Church  rubric,  taking  the  form  of  direc- 
tions to  be  acted  on  by  hurge  numbers  of  per- 
sons from  week  to  week,  and  from  day  to 
day,  is  a  subject  above  all  others  for  exposi- 
tion by  contemporaneous  and  continual  usage, 
and  the  principles  laid  down  in  the  cases  to 
which  their  Lordships  have  referred,  fortified 
as  they  easily  might  be  by  many  other  autho- 
rities, seem  to  their  Lordships  to  be  decisive 
of  the  present  question. 

What  their  Lordships  have  already  said  is 
sufScient  to  shew  that,  in  their  opinion,  ac- 
cording to  the  ordinary  principles  of  legal 
construction  and  interpretation,  the  orna- 
ments rubric  of  1662,  on  the  subject  of  the 
vestiures  of  ministers,  cannot  any  more  than 
the  rubric  on  the  same  subject  which  pre- 
ceded it,  be  looked  at  otherwise  than  in  con- 
nection with  the  statute  of  I  Eliz.  c.  2. 
They  may,  however,  also  point  out  a  singn- 
lar  incongruity  whidi  might  arise  from  look- 
ing at  it  unconnected  with  the  statute.  The 
rubric  states  that  such  ornaments  of  the 
ministers,  at  all  times  of  their  ministration, 
shall  be  retained  and  be  in  use  as  were  in  the 
Church  by  authority  of  Parliament  in  1549, 
that  is,  under  the  First  Prayer-book  of  Ed- 
ward 6.  But  under  the  book  of  1649,  the 
rubric  as  to  the  vestures  in  the  Communion 
Service  is  confined  to  that  office,  and  the 
general  rubric  at  the  end  of  the  book  is  con- 
fined to  the  saying,  or  singing,  of  matins 
and  evensong,  baptizing  and  burying.  There 
does  not,  therefore,  appear  in  the  book  of 
1549  to  be  any  imperative  direction  as  to  the 
use  of  the  surphce  or  any  other  vesture  in 
the  marriage  service,  in  the  churching  of 
women,  or  by  ministers  assisting  the  bishop 
in  the  office  of  confirmation,  in  Uie  oommina- 
tion  service,  or  in  the  saying  of  the  litany, 
which  in  that  book  was  connected  with  ma- 
tins or  evensong.  These  omissions,  however, 
were  filled  up  by  the  Advertisements  issued 
under  the  statute  which  provided  that  evny 
minister  saying  any  public  prayers,  or  minis- 
tering the  sacraments  or  other  rites  of  the 
Church,  should  wear  a  comely  surplice.  If, 
therefore,  the  Act  and  the  Advertisements 
are  read  in  connection  with  the  rubric,  the 
use  in  the  latter  of  the  words  '^  at  all  times 
of  their  ministration ''  may  be  justified: 
whereas  those  words  would  be  inaccurate  if 
applied  merely  to  the  Plrayer-book  of  1549. 

The  learned  counsel  for  the  appellant,  in 
the  course  of  their  argument,  placed  consi- 
derable reliance  on  passages  in  certain  books 
published  during  the  18tii,  and  in  the  pre- 


MICHAKUMA8  1^76  io  MICHAEIiBCAS  1877. 


Vol.  46.] 

BidtdaU  y.  ClifUm. 

salt  oentmies,  by  writen  who,  however 
learned,  were  not  entitled  to  speak  with  any 
legal  authority,  and  some  of  whom  appear  to 
hare  expressed  opinions  adverse  to  the  le- 
gality of  the  usage  as  to  the  vestures  of 
clergymen,  which  they  admit  prevailed  up 
to  and  at  the  time  at  which  they  wrote. 

It  would,  in  the  opinion  of  their  Lordships, 
be  contrary  to  weU-settled  principles  of  law 
to  admit  private  opinions  to  control  the  legal 
interpretation  of  public  documents,  or  the 
legal  inferences  from  public  acts  or  usage  ; 
but  it  may  be  not  without  advantage  to  point 
out  the  circumstances  under  which  the  opi- 
nions of  these  writers  appear  to  have  been 
expressed. 

One  of  the  books  referred  to  by  the  appel- 
lant's counsel  was  Doctor  Thonoas  Bennett's 
"Paraphrcue,  ucUh  Annotationa  uponyihe  Book 
of  Commote  Prayer.^*  The  second  edition  of 
this  book  was  published  in  1709,  and  the 
earUer  edition  (the  date  of  which  their  Lord- 
ships have  not  observed)  must  have  been  still 
nearer  the  year  1662.  Both  editions  were 
published  before  Cosin's  Notes  on  the  Prayer- 
book  were  printed,  and  their  Lordships  will, 
in  the  first  place,  refer  to  these  notes,  and  to 
the  writers  who  followed. 

Three  sets  of  notes  on  the  Prayer-book  (as 
it  stood  before  1662),  by  Cosin,  were  pub- 
lished by  Nicholls  in  1710,  the  first  set  being 
supposed  to  have  been  written  by  Cosin  some 
time  before,  and  the  two  others  at  different 
times  after,  1630,  but  all  before  the  revision 
of  16d2. 

In  the  first  notes  (30)  he  had  originally 
suggested  that  the  clergy,  as  the  law  then 
stood,  were  '  *  all  still  bound  to  wear  albes  and 
vestments,  howsoever  it  was  neglected ; " 
and  that  the  14th  and  6dth  canons  of  1603-4 
were  inconaiBtent  with  each  other.  But  per- 
oeiYing,  some  time  afterwards  (at  what  time 
afterwards  is  uncertain)  that  he  had,  in  mak- 
ing that  note,  overlooked  the  terms  of  the 
statute  (1  Eliz.,  c.  2.  s.  25),  he  added  :  "  But 
the  Act  of  Parliament,  I  see,  refers  to  the 
canon,  and  until  such  time  as  other  order 
BhaU  be  taken." 

In  another  passage  of  the  same  set  of  notes 
(Ibid.  p.  90),  he  had  distinctly  recognized  the 
authority  of  those  articles  of  the  Advertise- 
ments  which  relate  to  this  matter,  as  a  due 
exercise  of  the  powers  given  to  the  Crown  by 
that  statute,  with  reference  to  a  point  whidi 
might  depend  on  section  26  rather  than  on 
flection  25.  '^For  cathedral  churches,"  he 
there  says,  '*  it  was  ordained  by  the  Adver- 
tisements in  Queen  Elizabeth's  time  (that 
authority  being  reserved,  notwithstanding 
this  book,  by  Act  of  Parliiunent),  that  there 

(30)  Cosin's  Works,  vol.  6,  p.  42. 
Vol.  4«.— Pbiv.  Couv. 
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his  official  duty  as  Archdeacon  of  the  East 
Riding  of  York,  in  1627,  he  administered  to 
the  churchwardens  then  under  his  jurisdic- 
tion very  stringent  articles  (not  adopted  with- 
out change  from  forms  previously  in  use,  but 
revised  and  altered  under  his  own  hand),  in 
which  the  use  of  the  surplice  by  the  parochial 
clergy,  when  administering  the  sacraments, 
was  tieated  as  legally  necessary,  and  never 
to  be  omitted  (31).  In  his  later  notes,  and 
also  in  his  suggested  corrections  of  the  Prayer- 
book,  he  repeated  the  view  which  had  been 
expressed  in  the  uncorrected  form  of  his  first 
note,  giving,  however,  no  reason  for  that 
opinion,  except  such  as  may  be  inferred  from 
a  passage  at  p.  233  of  vol.  5  of  his  **•  Works," 
where,  after  quoting  the  words  of  1  Eliz. 
c.  2.  s.  25,  he  says  :  ''  which  other  order,  so 
qucUified  as  here  appointed  to  he,  was  never 
yet  made." 

From  this  it  may  be  concluded  that  Cosin's 
opinion  at  that  time  was  founded  either  on 
some  technical  view  of  the  informality  of  the 
Advertisements,  or  on  some  conclusions  as  to 
matters  of  fact,  with  respect  to  which  (as 
they  involved  no  question  of  peculiar  eccle- 
siastical learning)  his  authority  was  certainly 
not  greater  than  that  of  any  other  man. 

After  the  Restoration,  Cosin  was  made 
Bishop  of  Durham ;  and  in  his  visitation 
articles  of  1662,  already  mentioned  (which 
may  be  asstimed,  according  to  the  appellant's 
argument,  to  have  been  anterior  to  St.  Bar- 
tholomew s  Day  in  that  year),  he  still  consi- 
dered it  to  be  his  duty  to  treat  the  use  of  the 
siurpHce  in  the  administration  of  both  sacra- 
ments as  matter  of  legal  obligation  on  all  the 
parochial  clergy. 

The  result  appears  to  be  that  the  opinions 
recorded  in  the  private  notes  of  this  divine, 
at  different  periods  of  his  life,  are  not  con- 
sistent with  each  other ;  while  tliose  of  them 
which  are  adverse  to  the  validity  of  the  Ad- 
vertisements are  inconsistent  with  his  official 
acts  done  in  the  exercise  of  a  legal  jurisdic- 
tion, and  in  the  discharge  of  his  public  duty, 
both  before  and  afterwiurds. 

The  private  notes  of  Cosin,  however, 
originally  written  before  1662,  and  made 
known  to  the  public  half  a  century  or  more 
after  they  were  written,  appear  to  have 
been  adopted  without  much  examination  by 
writers  who  followed.  Bishop  Gibson,  in 
the  ^^  Codex,"  published  in  1713,  apparently 
echoing  Cosin's  words,  says  : — 
<<  Which  other   order   (at   least  in    the 

(31)  See  his  Correspondence,  published  by  the 
Surtees  Society,  vol.  1,  p.  106;  and  Fre&ce;  also 
"Works,"  vol  3,  p.  9. 
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method  prescribed  by  this  Act)  was  never 
yet  made ;  and,  therefore,  legally "  [the 
italics  are  Gibson's]  "the  ornaments  of 
ministers,  in  performing  divine  service,  are 
the  same  now  as  they  were  in  2  Edw.  6/' 

Bum,  in  his  Ecdesiagtical  Law,  follows 
Gibson,  as  Gibson  had  followed  Ck)8in.  Dr. 
Cardwell,  the  last  author  cited,  erroneously 
supposed  that  there  was  a  judicial  decision 
which  had  established  that  an  instrument 
under  the  great  seal  was  necessary  for  a  due 
execution  of  the  Parliamentary  power,  and, 
for  that  reason  only,  he  concluded  that  the 
Book  of  Advertisements  had  not  the  force  of 
Liw  (32). 

Their  Lordships  will  now  refer  to  the 
opinion  expressed  by  the  other  author, 
Bennett,  akeady  mentioned,  whose  work 
was  published  before  Gosin's  notes  were 
made  public. 

He  states  (33)  the  rubrics  of  1549,  1559, 
and  1662,  and  then  proceeds  thus  : — 

'*  From  hence  it  seems  to  follow  that  the 
present  rubric,  and  that  of  Queen  Elizabeth, 
which  are  in  effect  the  very  same,  do  restore 
those  ornaments  which  were  abolished  by 
King  Edward  6's  Second  Book,  and  which, 
indeed,  have  been  disused  ever  since  that 
time.  But  it  must  be  considered  that  in  the 
latter  part  of  the  Act  of  Uniformity,  1  Eliz. , 
there  is  this  clause  (*  nntil  other  order ,  &c.)  ; 
this  clause  explains  Queen  Elizabeth's  rubric, 
and,  consequently,  the  present  one,  which 
is,  in  reality,  the  same.  So  that  those 
ornaments  of  the  Church  and  its  ministry 
which  were  required  in  the  second  year  of 
King  Edward  were  to  be  retained  till  the 
Queen  (and,  consequently,  any  of  her  suc- 
cessors), with  the  advice  before  specified, 
should  take  other  order.  Now,  such  other 
order  was  accordingly  taken  by  the  Queen  in 
the  year  1564,  which  was  the  seventh  of  her 
reign.  For  she  did  then,  with  the  advice  of 
her  Ecclesiastical  Commissioners,  particu- 
larly the  then  Metropolitan,  Dr.  Matthew 
Parker,  publish  certain  Advertisements, 
wherein  are  the  following  directions  "  : — 

[He  then  quotes  the  Advertisements,  and 
afterwards  states  the  canons.] 

''From  hence  'tis  plain  that  the  parish 
priests  (and  I  take  no  notice  of  the  case  of 
others)  are  obliged  to  use  no  other  orna- 
ments but  surplices  and  hoods.  For  these 
are  authentic  limitations  of  the  rubric^ 
which  seems  to  require  all  such  ornaments 
as  were  in  use  in  the  second  year  of  King 
Edward's  reign.  Besides,  since  from  the 
beginning  of  Queen  Elizabeth  s  reign  down 

(82)  Cardwell*  Confer.,  p.  38,  note. 

(83)  Paraphrases  with  Annotations  upon  the 
Book  of  Conunon  Prayer,  2nd  edition,  pp.  4,  6. 


to  our  own  times,  the  disuse  of  them  hu 
most  notoriously  been  allowed ;  therefore, 
though  it  were  not  strictly  reconcilable  vith 
the  letter  of  the  rubric,  yet  we  csimot  be 
supposed  to  be  under  any  obligation  to 
restore  the  use  of  them.  And,  indeed,  if 
that  practice  which  our  governors  do  openly 
and  constantly  permit  and  approve  be  not 
admitted  for  a  good  interpretation  of  lavs, 
whether  ecclesiastical  or  civil,  I  fear  it  will 
be  impossible  to  clear  our  hands  of  many 
repugnances  of  different  kinds  besides  thii 
under  debate." 

It  only  remainB  to  consider  the  bearing  on 
this  part  of  the  present  case  of  the  former 
decisions  of  the  Judicial  Committee  in  Wt*- 
ierton  v.  Liddell  (1),  and  Martin  v.  Mac- 
konochie  (2). 

As  to  Westerton  v.  LiddeU  (1),  everything 
said  ancl  ^one  in  that  case  to  which  the 
rubric  of  1662  was  material,  had  reference 
exclusively  to  ornaments  of  the  church. 
The  Court  had  "nothing  to  do  with  the 
ornaments  of  the  minister  or  anything 
appertaining  thereto."— {Moore's  sepante 
Report,  p.  31.)  The  questions  whether  the 
power  of  the  Crown,  under  the  1  Eliz.  cap. 
2.  s.  25,  had  ever  been  duly  exercised,  and 
(if  so)  with  what  effect ;  whetiier  the  rabric 
of  1(>62  was  to  be  read  with  that  section,  u 
a  law  still  in  f orce^  or  not ;  what  would  be 
the  effect  of  so  reading  it,  and  whether  any 
aid  towards  the  solution  of  those  questions 
might  be  derivable  from  usage,  either  before 
or  after  1662,  and  what  such  us<^  had  been, 
were  none  of  them  before  Dr.  Lushington, 
or  the  Court  of  Arches,  or  the  Judicial  Com- 
mittee. It  was  not  suggested  that  anything 
had  ever  been  done  under  the  1  Eliz. 
cap.  2.  s.  25,  as  to  any  '^  ornaments  of  the 
chiurch."  Under  these  circumstances  it  was 
sufficient,  as  well  aa  most  convenient,  to 
refer  to  the  rubric,«and  to  that  alone ;  the 
effect  of  which  was,  as  to  tiiat  matter, 
simply  coincident  and  identical  with  that  of 
the  section  in  the  Act  of  Elizabeth,  assuming 
it  to  be  then  in  force. 

It  is  perfectly  consistent  that  the  rabric 
shoidd  speak  with  the  authority  of  the 
statute,  so  far  as  the  language  and  effect  of 
both  are  identical,  and  yet  should  not 
supersede  or  control  the  operation  of  that 
part  of  the  statute  which  it  does  not  in  terms 
repeat. 

It  is  true  that  Dr.  Lushington  did,  in 
more  than  one  passage  of  his  judgment, 
signify  his  assent  to  what  he  described  as 
the  ''  irresistible  argument  that  the  last 
statute  of  uniformity,  by  refeiring  to  the 
First  Book  of  Common  Ftayer  of  Edward  6, 
excluded  not  only  the  Second  Book  bat 
eveiything  else  effected  in  the  interral  be- 
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tween  1549  and  1662,  whether  by  Act  of 
Parliament  or  by  canon,  which  could  or 
might  hare  altered  what  existed  in  1549 ; 
and,  oonBeqnently,  that  nothing  done  from 
1549  to  1662,  however  lawful  during  that 
period,  had  in  itself  force  or  binding  autho- 
rity after  the  statute  of  1662  came  into 
operation.  **  Everything  which  fell  from  that 
very  learned  Judge  is  entitled  to  most 
respectful  consideration ;  but  he  had  not 
been  (as  their  Lordships  now  have  been) 
upon  the  path  of  enquiry  which  was  really 
neceasary  to  support  or  to  disprove  that  pro- 
position. 

Nothing  to  the  same  effect  is  to  be  found 
in  the  judgment  of  the  Judicial  Committee, 
which  overruled  that  part  of  Dr.  Lushing- 
ton's  judgment  in  which  these  dicta  occur, 
reversing  his  decision  and  that  of  the  Court 
of  Arches  as  to  the  crosses  not  connected 
irith  the  Communion  Table  ;  and  also  reject- 
ing as  erroneous  his  view  of  the  meaning  of 
the  words  *' ornaments  of  the  church'' as 
used  in  the  rubric  ;  which  view  had  never- 
theless been  held  in  both  the  courts  below 
to  be  dear  and  indisputable. 

There  is,  however,  in  the  judgment  of 
the  Judicial  Committee,  delivered  by  Mr. 
Pemberton  Leigh,  the  following  passage, 
which  has  been  much  relied  on  by  the 
appellant : — 

^*  It  will  be  observed  that  this  rubric  (that 
of  1559)  does  not  adopt  precisely  the  lan- 
guage of  the  statute,  but  expresses  the  same 
thing  in  other  words.  The  statute  says  : 
^  such  ornaments  of  the  church,  and  of  the 
ministers  thereof,  shall  be  retained  and  be  in 
use  ; '  the  rubric  '  that  the  minister  shall  use 
each  ornaments  in  the  church.'  The  rubric 
to  the  Prayer-book  of  January  1,  1604, 
adopts  the  language  of  the  rubric  of  Eliza- 
beth. The  rubric  to  the  present  Prayer^ 
book  adopts  the  language  of  the  statute  of 
Elizabeth.  But  they  all  obviously  mean  the 
same  thing  ;  that  the  same  dresses,  and  the 
same  utensils,  or  articles  which  were  used 
under  the  First  Prayer-book  of  Edward  6,  may 
still  be  used.  None  of  them,  therefore,  can 
have  any  reference  to  articles  not  used  in  the 
services,  but  set  up  in  churches  as  ornaments 
in  the  sense  of  decorations." 

This  passage  has  been  the  subject,  as  it 
appears  to  their  Lordships,  of  remarkable 
luisconoeption.  It  was  sufficient  for  the 
purpose  of  the  question  as  to  crosses  then 
before  the  Judicial  Committee,  to  consider 
ouly  the  meaning  of  the  eixact  words  of  the 
nibric  itself,  stimding  alone,  and  the  words 
corresponding  to  them  which  were  found  in 
the  statute  of  Elizabeth  and  the  rubric  of 
1569 ;  and  to  do  this  with  a  view  only  to  the 
interpretation  of  the  two  particular  phrases^ 
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'^  ornaments  of  the  church,"  and  ''by  autho- 
rity of  Parliament  in  the  second  year  of  the 
reign  of  King  Edward  9. "  For  that  purpose 
of  verbal  exposition  the  statement  in  this 
passage  of  the  judgment  (with  the  exception 
of  a  somewhat  inaccurate  expression  as  to 
the  rubric  of  1604)  was  unexceptionably 
correct.  The  words  of  the  rubric  of  1662, 
standing  alone,  and  the  corresponding  words 
in  the  statute  of  Elizabeth  and  the  rubric  of 
1559  and  1604,  do  mean  what  is  there 
stated,  neither  more  nor  less.  In  the 
Act  of  Elizabeth  there  are  other  and  further 
words,  the  effect  of  which,  if  still  in  force,  is 
in  the  present  case  very  important ;  but  in 
that  part  of  the  judgment  of  Westerton 
T.  Liddell  (1),  any  examination  of  the  effect 
of  those  words,  or  of  the  questions  arising  out 
of  them  with  reference  to  any  ornaments  of 
the  minister  of  the  Church,  would  have  been 
absolutely  irrelevant.  Judges  weigh  their 
words  with  reference  to  the  questions  which 
they  have  to  consider,  and  not  with  re- 
ference to  questions  which  are  not  before 
them.  If  what  was  then  said  could  properly 
be  applied  to  a  purpose  not  then  in  contem- 
plation, the  statement  that  the  words  of  the 
26th  section  of  the  Act  of  Elizabeth,  the 
rubric  of  1559  and  1604,  and  the  rubric  of 
1662,  ''all  obviously  mean  the  same  thing," 
might  more  reasonably  be  alleged  in  proof 
that  the  Judicial  Conmiittee  thought  the 
words  "according  to  the  Act  of  Parliament 
set  forth  in  the  beginning  of  this  book,"  or 
the  words  "  until  other  order  taken  therein," 
&c.,  were  still  implied  at  the  end  of  the 
rubric  of  1662,  than  the  succeeding  words 
can  be  relied  on  to  shew  that  they  held  all 
the  vestures  of  the  clergy  prescribed  by  the ' 
first  book  of  King  Edward  to  be  lawful  at  all 
the  three  epochs  referred  to — 1559, 1604,  and 
1662. 

With  respect  to  the  decision  of  the  Judicial 
Committee  in  MartinY.  Mackonochie  (2)  little 
need  be  said.  There,  too,  it  was  sufficient 
to  consider  the  effect  of  ike  mere  words  of 
the  rubric  of  1662,  repeating  (as  it  did)  in 
1662  the  language  of  the  Act  of  the  first  year 
of  Elizabeth,  on  a  point  unaffected  by  any- 
thing done  in  the  mean  time.  The  points 
determined  in  Westerton  v.  Liddell  (1)  are 
succinctly  stated,  approved,  and  followed. 
There  is  no  reference  to  the  particular 
passage,  in  the  judgment  of  Westerton 
v.  lAddeU  (1),  on  ^lich  the  appellant's 
counsel  rely  ;  though,  if  there  had  been,  their 
Lordships  would  have  been  of  opinion,  for 
the  reasons  already  stated,  that  the  present 
question  would  be  in  no  way  affected  by  it. 

Their  Lordships,  for  these  reasons,  which, 
out  of  respect  for  the.  elaborate  arguments 
so  earnestly  addressed  to  them,  and  not  from 
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any  hesitation  as  to  the  decision  at  which 
they  should  arrive,  they  have  expressed  at  a 
length  greater  tluui  is  usual,  are  of  opinion 
that  the  decision  of  the  learned  Judge  of  the 
Arches  Court  as  to  the  vestments  worn  by 
the  appellant,  following  that  of  this  Com- 
mittee in  Hubert  v.  Purchas  (3)  is  correct, 
and  ought  to  be  affirmed. 

Their  Lordships  will  now  proceed  to  con- 
sider the  charge  against  tlie  appellant  with 
reference  to  his  position  during  the  prayer 
of  consecration. 

The  allegation  upon  that  head  is  that  the 
appellant,  when  officiating  in  the  service  of 
the  Holy  Communion,  unlawfully  stood, 
while  saying  "the  prayer  of  consecration  in 
the  said  service,  at  the  middle  of  the  west 
side  of  the  Communion  table,  such  Commu- 
nion table  then  standing  against  the  east 
wall,  with  its  shorter  sides  towards  the 
north  and  south,  in  such  wise  that  during 
the  whole  time  of  his  saying  the  said  prayer 
he  was  between  the  people  and  the  Commu- 
nion table  with  his  back  to  the  people,  so 
that  the  people  could  not  see  him  break  the 
bread  or  take  the  cup  in  his  hand. 

The  rule  by  which  the  position  of  the 
minister  during  the  celebration  of  the  Holy 
Communion  is  to  be  determined  must  be 
found  in  the  rubrical  directions  of  the  Com- 
munion Office  in  the  Prayer-book,  there 
being,  as  to  this  matter,  nothing  in  any 
statute  to  control  or  supplement  those  direc- 
tions. 

In  examining  these  directions,  their  Lord- 
ships propose  to  put  aside  the  argument, 
very  much  pressed  upon  them,  that  the 
proper  and  only  proper  position  for  the 
Communion  table  is  in  the  body  of  the 
church,  or  in  the  middle  of  the  chancel,  and 
that  it  is  in  a  wrong  position  when  placed, 
at  the  time  of  the  Communion  Service,  along 
the  east  wall.  They  think  this  argument  has 
no  sufficient  foundation.  No  charge  is  made 
that  in  the  church  of  the  appellant  the  Com- 
munion table  stood  where  it  ought  not  to 
have  stood,  and,  in  the  opinion  of  their 
Lordships,  no  such  charge  could  have  been 
sustained. 

The  rubric,  indeed,  contemplates  that  the 
table  may  be  removed  at  the  time  of  the 
Holy  Communion ;  but  it  does  not,  in  terms, 
require  it  to  be  removed.  Morning  and 
evening  prayer  are,  according  to  one  of  the 
early  rubrics  of  the  Prayer-book,  to  be  used 
in  the  accustomed  place  of  the  church, 
chapel  or  chancel.  In  churches  where  it  is 
customary  to  use  both  the  chancel  and  body 
of  the  church,'  or  the  chancel  alone,  for 
morning  and  evening  prayer,  the  direction 
that  the  table  shall  stand  *'  where  morning 
and  evening  prayer  are  appointed  to  be  said/' 


is  satisfied  without  moving  it.    That  direc- 
tion cannot  be  supposed  to  mean  that  the 
position  of  the  table  is  to  be  determined  by 
that  of  the  minister's  reading-desk  or  st^ 
only,  the  service  being  ''  used  '^  and  ^*  said  " 
by  the  congregation  as  to  the  part  in  it  aa- 
signed  to  them,  as  well  as  by  the  minister. 
The  practice  as  to  moving  or  not  moving  the 
table  has  varied  at  different  times.    It  was 
generally,   if   not    always,   moved,  in  the 
earlier  part  of  the  post-refom^ation  period. 
When  the  revision  of  1662  took  place,  and 
when  the  present  rubric  before  the  pnyer 
of  consecration  was  for  the  first  time  intro- 
duced, it  had  come  to  be  the  case  that  the 
table  was  very  seldom  removed.    The  in- 
stances in  which  it  has  been  removed  maybe 
supposed  from  that  time  to  have  become  still 
more  rare  ;  and  there  are  now  few  churches 
in  the  kingdom  in  which,  without  a  struc- 
tural rearrangement,  the  table  could  be  con- 
veniently moved  into  the  body  of  the  church. 
The  utmost  that  can  be  said  is,  that  the 
rubrics  are  to  be  construed  so  as  to  meet 
either  hypothesis. 

Their  Lordships  have  further  to  observe 
that  the  rubrics  assume  that,  before  the 
prayer  of  consecration  is  reached,  those  who 
intend  to  communicate  will  have  drawn  near 
to  the  Communion  table,  wherever  it  may 
be  placed,  so  as  to  concentrate  the  coomiu- 
nicants  near  it  or  round  it,  and  thus  enable 
them  to  witness  the  ministration  more  easily 
than  if  they  had  remained  in  their  places 
throughout  the  church. 

It  is  proper  also  to  point  out  that  the  term 
"eaflf  or  "eastward"  nowhere  occurs  in 
the  rubrics.  From  the  mention  that  is  made 
of  the  north  side,  it  seems  to  be  supposed 
that  in  all  churches  that  expression  would 
represent  a  imiform  position,  and  there  is 
no  doubt  that  from  the  almost  uniTeisal 
eastward  position  of  churches  in  England 
this  would  be  the  case ;  but  the  north  is  the 
only  point  of  the  compass  which  is  actually 
referred  to. 

During  several  portions  of  the  Communion 
Office  the  minister  is  directed,  either  ex- 
pressly, or  by  reference  or  implication,  to 
stand  at  the  north  side  of  the  table.    Where 
thiB  is  the  case,  their  Lordships  have  no 
hesitation  in  saying  that  whether  the  table 
is  placed  altar-wise  along  the  east  wall,  or 
standing  detached  in  the  chancel  or  church, 
it  is  the  duty  of  the  mimster  to  stand  at  the 
side  of  the  table  which,  supposing  the  church 
to  be  built  in  the  ordinary  eastward  positioa. 
would  be  next  the  north,  whether  that  side 
be  a  longer  or  shorter  side  of  the  table.    ^Jj 
doubt  in  a  certain  context  the  word  "aide 
might  be  so  used  as  to  be  shewn  by  that  con- 
text to  be  contra-distinguished  from  the  top, 
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or  bottom,  or  end  of  a  su^oct  of  quadrila- 
tenl  or  any  other  figure.     But  for  this  pur- 
pose a  determining  context  is  necessary.    In 
the  absence  of  such  a  context  it  is  accurate, 
both  in  scientific  and  in  ordinary  language, 
to  say  that  a  quadrilateral  table  has  four 
sides.     In  the  rubrics  not  only  is  there  no 
context  to  exclude  the  application  of  that 
term  to  the  shorter  as  well  as  the  longer 
sides  ;  but  the  effect  of  the  context  is  (as  it 
wpears  to  their  Lordships)  just  the  reverse. 
The  direction  is  absolute,  and  has  reference 
to  one  of  the  points  of  the  compass,  which 
are  fixed  by  nature  ;  the  figfure  and  the  posi- 
tion of  the  table  are  not  fixed  either  by  nature 
or  by  law  ;  and  the  purpose  of  the  direction 
is  to  regulate,  not  one  part  or  another  of  the 
table,  but  the  position  of  the  minister  with 
reference  thereto.      Under   these    circum- 
stances, it  seems  extravagant  to  put  on  the 
word  '*  side  "  a  sense  more  limited  than  its 
strict  and  primary  one,  for  the  purpose  of 
suggesting  difficulties  in  acting   upon  the 
rule,  which  for  nearly  two  centuries  were 
never  felt  in  practice,  and  which  would  not 
arise  if  the  strict  and  primary  sense  were 
adhered  to. 

If  it  were  necessary  that  there  should  be 
extracted  from  the  rubrics  a  rule  governing 
the  position  of  the  minister  throughout  the 
whole  Communion  Office,  where  no  contrary 
direction  is  given  or  necessarily  implied,  the 
role  could  not,  in  their  Lordships  opinion, 
be  any  other  than  that  laid  down  in  Hebbert 
V.  Purchcu  (3)  ;  and  they  entertain  no  doubt 
that  the  position  which  would  be  required  by 
that  rule — a  position,  namely,  in  which  the 
minister  would  stand  at  the  north  side  of  the 
table,  looking  to  the  south — is  not  only  law- 
ful, but  is  that  which  would,  under  ordinary 
circumstances,  enable  the  minister,  with  the 
greatest  certainty  and  convenience,  to  fulfil 
the  requirements  of  all  the  rubrics.     The 
case,  however,  with  which  their  Lordships 
have  to  deal  is  one  which  may  assume  the 
character  of  a  penal  charge.     It  might  be  a 
penal  charge  against  the  present  appellant 
that  he  has  stood,  during  the  prayer  of  con- 
secration, on  the  west  side  of  the  table  ;  and 
on  the  other  hand,  on  a  construction  of  the 
rubric  the  opposite  of  that  contended  for  by 
the  respondents,  a  penal  charge  might  be 
maintained  against  a  priest  who  stood  at  the 
north  side.    It  ia  therefore  necessary  to  be 
well  assured,  both  that  there  is  a  direction 
free  from  ambiguity  that  the  priest  should 
«tand,  during  this  particular  prayer,  either 
at  the  north  or  at  the  west  side,  and  also 
that  no  other  test  ia  supplied  by  the  rubric 
in  question  which  would  be  a  sufficient  and 
intelligible  rule  for  the  position,  at  that  part 
of  the  service,  of  the  priest. 
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Their  LordshipB  have  therefore  to  consider 
the  precise  wording  of  the  rubric  preceding 
the  prayer  of  consecration  taken  in  connec- 
tion with  the  prayer  itself. 

It  is  to  be  observed  that  the  revision  .in 
1662  introduced  for  the  first  time  the  break- 
ing of  the  bread  as  one  of  the  manual  acts  to 
be  done  during  the  prayer  of  consecration, 
and  that,  although  some  of  the  other  manual 
acts,  namely,  the  taking  the  bread  and  the 
cup  into  the  priest's  hands,  had  been  men- 
tioned inthe  rubric  of  the  First  Prayer-book 
of  Edward  6,  they  had  not  been  contained 
in  the  Second  Prayer-book  of  that  sovereign, 
or    in    the    Prayer-books  of  Elizabeth  or 
James  1.     The  rubric  '*That  he  may  with 
the  more  readiness  and  decency  break  the 
bread  before  the  people,"  &c.',  was  also  new ; 
and  it  is  not  impossible  that  one  of  the  rea- 
sons for  its  introduction  may  have  been  to 
meet  one  of  the  demands  or  suggestions  of 
the  Puritan  party,  who  had  proposed  a  form 
of  service  in  which  the  priest  was  to  be  or- 
dered to  break  the  bread  ''in  the  sight  of 
the  people  "  f 34). 

Their  Loroships  are  of  opinion  that  the 
words  "  before  the  people,"  coupled  with  the 
direction  aa  to  the  manual  acts,  are  meant  to 
be  equivalent  to  ''in  the  sight  of  the  peo- 
ple." They  have  no  doubt  that  the  rubric 
reqidres  the  manual  acts  to  be  so  done,  that, 
in  a  reasonable  and  practical  sense,  the  com- 
municants, especially  if  they  are  conveni- 
ently placed  for  receiving  of  the  Holy 
Sacrament,  as  is  presupposed  in  the  office, 
may  be  witnesses  of,  thut  is,  may  see  them. 
What  is  ordered  to  be  done  before  the  peo- 
ple, when  it  is  the  subject  of  the  sense,  not 
of  hearing,  but  of  sight,  cannot  be  done  be- 
fore them  unless  those  of  them  who  are  pro- 
perly placed  for  that  purpose  can  see  it.  It 
was  contended  that  "before  the  people" 
meant  nothing  more  than  "  in  the  church ; " 
to  guard  against  an  anterior  and  secret  con- 
secration of  the  elements.  But  if  the  words 
"before  the  people"  were  absent,  the 
manual  acts,  and  the  rest  of  the  service,  could 
not  be  performed  elsewheii4  than  in  the 
church,  and  in  that  sense  coram  populo,  nor 
could  the  Sacrament  be  distributed  except 
in  the  place  and  at  the  time  of  its  consecrar 
tion ;  and  this  argument  would,  therefore, 
reduce  to  silence  the  words  "  before  the  peo- 
ple," which  are  an  emphatic  part  of  the 
declaration  of  the  purpose  for  which  the  pre- 
paratory acts  are  to  be  done.  That  declara- 
tion applies  not  to  the  service  as  a  whole,  nor 
to  the  consecration  of  the  elements  as  a 
whole,  but  to  the  manual  acts,  separately  and 
specifically. 

There  is,  therefore,  in  the  opinion  of  their 
(34)  4  Hall,  Beliq.  lituzg. 
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Lordships,  a  rule  sufficiently  intelligible  to 
be  derived  from  the  directions  which  are  con- 
tained in  the  rubric  as  to  the  acts  which  are 
to  be  performed.  The  minister  is  to  order 
the  elements  "  standing  before  the  table  ; " 
words  which,  whether  the  table  stands 
**altarwi8e"  along  the  east  wall,  or  in  the 
body  of  the  church  or  chancel,  would  be  fully 
satisfied  by  his  standing  on  the  north  side 
looking  towards  the  south  ;  but  which  also, 
in  the  opinion  of  their  Lordships,  as  the  ta- 
bles are  now  usually,  and  in  their  opinion 
lawfully,  placed,  authorise  him  to' do  those 
acts  standing  on  the  west  side  and  looking 
towards  the  east.  Beyond  this  and  after  this 
there  is  no  specific  direction  that,  during 
this  prayer,  he  is  to  stand  on  the  west  side, 
or  that  ne  is  to  stand  on  the  north  side.  He 
must,  in  the  opinion  of  their  Lordships,  stand 
so  that  he  may,  in  good  faith,  enable  the 
communicants  present,  or  the  bulk  of  them, 
being  properly  placed,  to  see,  if  they  wish  it, 
the  breaking  of  the  bread,  and  the  perform- 
ance of  the  other  manual  acts  mentioned. 
He  must  not  interpose  his  body  so  as  inten- 
tionally to  defeat  the  object  of  the  rubric 
and  to  prevent  this  result.  It  may  be  diffi- 
cult in  particular  cases  to  sa^  exactly  whether 
this  rule  has  been  complied  with  ;  but  where 
there  is  good  faith  the  difficulty  ought  not  to 
be  a  serious  one  ;  and  it  is,  in  the  opinion  of 
their  Lordships,  clear  that  a  protection  was 
in  this  respect  intended  to  be  thrown  around 
the  body  of  the  communicants,  which  ought 
to  be  secured  to  them  by  an  observance  of  the 
plain  intent  of  the  rubric. 

In  applying  these  principles  to  the  present 
case,  their  Lordships  find  that  some  difficulty 
has  arisen  from  the  circumstances  under 
which  the  evidence  was  taken.  The  charge 
against  the  appellant  was  a  twofold  one  ;  both 
that  h%  had  stood  at  the  middle  of  the  west 
side  with  his  back  to  the  people,  and  that  the 
people  could  not  see  him  break  the  bread  or 
take  the  cup  in  his  hand.  The  witness  Nichol- 
son undoubtedly  states  that,  at  the  service  of 
which  he  speaks,  while  sitting  in  the  nave, 
he  could  not  si^  the  appellant  perform  the 
manual  acts ;  and  the  witness  Bevan  gives 
evidence  to  the  same  effect.  But  with  regard 
to  Nicholson,  he  explains,  as  their  Lordships 
understand  his  evidence,  that,  whether  per- 
sons could  see  what  the  appellant  was  doing 
would  depend  on  whether  they  were  sitting 
immediately  behind  him  or  were  sitting  on 
one  side  or  the  other ;  and  with  regard  to 
Bevan,  he  states  that,  what  would  have  pre- 
vented a  man  who  sat  at  the  side  from  seeing 
what  the  appellant  did,  was,  that  he  had  on  a 
chasuble,  "  which  is  a  sort  of  cloak  which 
spreads  his  body  out." 

When  the  appellant  himself  was  examined. 


he  does  not  appear  to  have  been  asked  any 
question  on  the  subject ;  and  the  inference 
which  their  Lordships  draw  from  the  whole 
examination  is  that  inasmuch  as  at  that  time 
it  was  understood  to  be  the  law,  founded  on 
the  decision  in  Hebbert  v.  Purchcis  (3),  that 
the  standing  on  the  west  side  of  the  table 
was,  of  itself  and  without  more,  unlawful, 
neither  party  thought  it  important  to  carry 
the  evidence  with  any  precision  beyond  this 
point,  the  respondents  thinking  they  had 
established  their  case,  and  the  appellant  not 
being  prepared  to  dispute  the  fact  of  the  po- 
sition in  which  he  stood. 

Their  Lordships  are  not  prepared  to  hold 
that  a  penal  charge  is  established  against  the 
appellant  merely  by  the  proof  that  he  stood 
while  saying  the  prayer  of  consecration  at 
the  west  side  of  the  Communion  Table,  with- 
out further  evidence  that  the  people  could 
not,  in  the  sense  in  which  their  Lordships 
have  used  the  words,  see  him  break  the 
bread  or  take  the  cup  into  his  hand,  and  they 
will  therefore  recommend  that  an  altera- 
tion should  be  made  in  the  decree  in  this 
respect. 

Their  Lordships,  before  leaving  this  part  of 
the  case,  think  it  right  to  observe  that  they 
do  not  consider  the  judgment  in  the  case  of 
Martin  v.    Mackoiwchie  (2)    to    have  ^ny 
material  bearing  on  the  question  now  before 
them.    The  decision  in  that  case  was  that  the 
priest  must  stand  during  the  prayer  of  con- 
secration, and  not  kneel  during  a  part  of  it. 
The  correctness  of  that    decision  has   not 
been,  and,  as  their  Lordships  think,  cannot 
be,   questioned.       Nothing    is    more    dear 
throughout  the  rubrics  of  the  Communion 
office  than  that  when  the  priest  is  intended 
to  kneel,  an  express  provision  is  made  on  the 
subject.     The  conclusion,  however,  in  Mar- 
tin V.    Mackonochie  (3),   is  expressed,    per- 
haps,  more  broadly  than  was  necessary  for 
the  decision.     What  was  obviously  meant 
was,  tJiat  the  posture  of  standing  was  to  be 
continued    throughout    the  whole    of    the 
prayer.     Nothine  was  or  could  be  decided  as 
to  the  place  in  wnich  the  priest  was  to  stand, 
for  that  question  was  not  raised,   and  was 
not  in  any  manner  amied  in  the  case. 

Their  Lordships  wul  now  proceed  to  the 
charge  as  to  wafer  or  wafer-bread.  The 
charge  as  to  this  is,  ''  That  the  appellant 
used  in  the  Communion  Service  and  adminis- 
tration wafer-bread  or  wafers,  to  wit,  bread 
or  flour  made  in  the  form  of  circular  wafers 
instead  of  bread  such  as  is  usual  to  be  eaten.'* 
And  this  is  traversed  by  the  appellant. 

It  appears  that  the  allegation  is  in  the  same 
form  as  that  used  in  the  Purduu  Case  (3) ; 
but  in  that  case  the  defendant  did  not  ap- 
pear, and  no  criticism  seems  to  have  taken 
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place  as  to  the  form  of  the  aUegation  or  its 

It  is  probable  that  the  allegation  was  meant 
to  raise  the  question  as  to  the  legality  of  the 
wafer,  as  dutingoished  from  bread  of  the 
kind  ^  usual  to  be  eaten,"  and  there  are  cer- 
tainly some  indications  that  the  appellant  and 
his  counsel  so  understood,  and  meant  to  meet, 
the  charge. 

A  different  view  has,  however,  been  taken 
by  the  counsel  for  the  appellant  on  the  ap- 
peal, and  they  have  maintained  that  there  is 
no  averment  that  the  wafer,  as  distinguished 
from  bread  ordinarily  eaten,  was  used.  They 
contend  that  the  charge  goes  to  the  shape, 
and  not  to  the  composition,  of  the  sub- 
stance. 

Their  Lordships  are  of  opinion  that  this 
objection  must  prevail.  The  charge,  in  their 
opinion,  is  consistent  with  the  possibility  of  it 
having  been  the  fact  that  bread  ''  such  as  is 
usaal  to  be  eaten,"  but  circular,  and  having 
such  a  d^;ree  of  thinness  as  might  justify  its 
being  termed  wafers,  was  what  was  used. 
And  if  this  is  what  was  used,  their  Lordships 
do  not  think  it  could  be  pronounced  illegal. 

As,  however,  the  question  of  the  construc- 
tion of  the  rubric  has  been  raised  on  this 
appeal,  as  it  was  in  the  Purchas  Case  (3) 
their  Lordships  think  it  right  to  express  their 
opinion  upon  it,  at  the  same  time  that  they 
give  the  appellant  the  benefit  of  the  ambi- 
guity whidi  exists  in  the  form  of  the  charge. 

It  is  to  be  observed  that  the  rubric  does 
not  in  any  part  of  it  use  the  term  '*  wafer." 
The  words  are,  ''bread  such  as  is  usual 
to  be  eaten,"  and  ''the  best  and  purest 
wheat  bread  that  conveniently  may  be 
gotten." 

Their  Lordships  have  no  doubt  that  a 
wafer,  in  the  sense  in  which  the  word  is  usu- 
ally employed,  that  is,  as  denoting  a  compo- 
sition of  flour  and  water  rolled  very  thin  and 
unleavened,  is  not  "  bread  such  as  is  usual  to 
be  eaten,"  or  "  the  best  and  purest  wheat 
bread  that  conveniently  may  be  gotten." 

The  only  question  on  the  construction  of 
the  rubric  is  that  raised  upon  the  words  "  it 
shall  suffice." 

There  is  no  doubt  that  in  many  cases  these 
words  standing  alone,  and  unexplained  by  a 
context,  would  be  quite  consistent  with  some- 
thing different  from,  larger  or  smaller,  more 
or  less  numerous,  more  or  less  costly,  than 
what  is  mentioned,  being  supplied. 

Here,  however,  the  sentence  commences 
with  the  introduction:  "To  take  away  all 
occasion  of  dissension  and  superstition,  which 
any  person  hath  or  might  have  concerning 
the  bread,  it  shall  suffice,"  &c.  These  words 
Mein  to  their  Lordships  to  make  it  neoessaiy 
that  that  which  is  to  take  away  the  occasion 
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of  dissension  and  superstition  should  be 
something  definite,  exact  and  different  from 
what  had  caused  the  dissension  and  super- 
stition. If  not,  the  occasion  of  dissension 
remains,  and  tiie  superstition  may  recur. 
"To  suffice,"  it  must  be  as  here  described. 
What  is  substantially  different  will  not 
"  suffice." 

The  rubric,  which  orders  that  the  bread 
and  wine  shall  be  provided  by  the  curate  and 
churchwardens  at  the  charges  of  the  parish, 
seems  to  contemplate  ordinary  bread  as  the 
only  material  to  be  used,  and  the  20th  canon 
is  still  more  precise  in  the  same  direction. 

The  former  rubric  (of  1552, 1559  and  1604) 
had  said,  "  It  shall  suffice  that  the  bread  be 
such  as  is  usually  to  be  eaten  at  the  table 
with  other  meats,  but  the  best  and  purest 
wheat  bread  that 'conveniently  maybe  got- 
ten." Queen  Elizabeth's  injunction  of  1559 
on  the  same  subject  (in  its  form  mandatory, 
and  acted  upon  for  many  years  afterwards; 
was  issued  when  this  rubric  had  the  force  of 
law,  and  must  be  understood  in  a  sense  con- 
sistent with,  and  not  contradictory  to,  it. 
That  injunction  distinguishes  between  (35) 
"  the  sacramental  bre^  "  and  "  the  usual 
bread  and  water,  heretofore  named  singing 
cakes,  which  served  for  the  use  of  the  pri- 
vate mass ;"  directing  the  former  to  be  made 
and  formed  plain,  without  any  figure  there- 
upon, and  of  the  same  fineness  and  fashion 
round  "  as  the  latter,  ' '  but  to  be  somewhat 
bigger  in  compass  and  thickness."  The  form, 
and  not  the  ^.ubstance,  is  here  regulated. 
To  order  the  use  of  the  substance  properly 
called  "  wafer,"  which  was  not  "  bread  such 
as  is  usual  to  be  eaten  at  the  table,"  would 
have  been  directly  contradictory  to  the  rubric ; 
and  this  cannot  be  supposed  to  have  been 
intended. 

There  was  evidently  "  dissension  "  on  this 
subject,  and  some  diversity  of  practice,  in 
the  reign  of  Elizabeth.  It  appears  from 
passages  in  the  fourth  book  of  the  Ecclesias- 
tical Polity  {^\  published  in  1594,  that 
Hooker  considered  the  use,  either  of  leavened 
or  of  unleavened  bread,  to  be  at  that  time  law- 
ful. But  the  point  was  one  as  to  which  contro- 
versy then  existed,  and  had  given  occasion 
to  strife.  In  1580,  Chaderton,  Bishop  of 
Chester,  acting  as  commissioner  in  Lanca- 
shire, under  the  Crown,  applied  to  the  Privy 
Council  for  instructions  as  to  "  two  special 
points  worthy  of  reformation ; "  one  of  which 
was  "  for  the  Lord's  Supper,  with  wafers,  or 
with  common  bread?"  The  Lords  of  the 
Council  replied  (26th  July,  1580)  that  they 

(35)  1  Card.  Doc.  Ann.  202. 
(86)  Hooker's  Works   by   Keble,  6th  edition, 
pp.  449,  461. 
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thought  both  points  ought  to  be  referred  to 
the  consideratioii  of  Parliament ;  adding : — 
*'  In  the  mean  time,  for  the  appeasing  of 
such  divifiion  and  bitterness  as  doth  and  may 
arise  of  the  use  of  both  these  kinds  of  bread, 
we  thii^  it  meet,  that  in  such  parishes  as  do 
use  the  common  bread,  and  in  others  that 
embrace  the  wafer,  they  be  seTerally  con- 
tinued as  they  are  at  this  present.  Until 
which  time,  also,  your  Lordship  is  to  be  care- 
ful, according  to  your  good  discretion,  to  per- 
suade and  procure  a  quietness  amongst  such 
as  shall  strive  for  the  public  maintaining 
either  of  the  one  or  the  other  "  (37). 

In  a  later  letter,  the  bishop  recurred  to  the 
same  question,  and  was  thus  answered  (21st 
August,  1580),  by  Lord  Burghley  and  Sir 
Francis  Walsingham  : — '^  Concerning  the  last 
point  of  your  letter,  contained  in  a  postscript 
whereby  appeareth  that  some  are  troubled 
about  the  substance  of  the  Communion  bread 
it  were  good  to  teach  them  that  are  weak  in 
conscience,  in  esteeming  of  the  wafer  bread, 
not  to  make  difference.  But,  if  their  weak- 
ness continue,  it  were  not  amiss,  in  our  opi- 
nions, charitably  to  tolerate  them,  as  childron 
with  milk.  Which  we  refer  to  your  Lord- 
ship's better  consideration."  (38). 

In  1584,  Bishop  Overton,  of  Lichfield, 
issued  an  injunction  to  the  clergy  of  his  dio- 
cese : — "  That  the  Ordinance  of  the  Book  of 
Common  Prayer  be  from  henceforth  observed 
in  this,  that  the  bread  delivered  to  the  com- 
municants be  such  as  is  usual  to  be  eaten  at 
the  table  with  other  meats,  yet  of  the  purest 
and  finest  wheat ;  and  no  other  bread  to  be 
used  by  the  minister,  nor  to  be  provided  for 
by  the  churchwardens  and  parishioners,  than 
such  finest  common  bread  "  (39). 

The  20th  canon  of  1603-4,  already  men- 
tioned, seems  to  have  proceeded  on  the  same 
view  of  the  law  ;  and,  after  the  passing  of 
that  canon,  the  usual  form  of  enquiry  in  the 
visitation  articles  of  bishops  and  archdeacons 
{e.g.,  Archbishop  Bancroft  in  16(>5,  Bishop 
Babington,  of  Worcester,  in  1 607 ;  and  Bishop 
Atudrews  in  1619),  was,  whether  the  church- 
wardens always  supplied,  for  the  Holy  Com- 
munion, "  fijie  white  bread." 

The  same  form  of  enquiry  continued  to  be 
generally  used  after  the  rubric  had  been  al- 
tered, upon  the  revision  of  1662,  so  as  to 
express  its  purpose  to  be,  ^'  to  take  away  all 
occasion  of  "  disseixsxon,^^  as  well  as  of  '^  su- 
perstition" (which  alone  had  been  previously 
mentioned).  The  same  motive  had  been  ex- 
pressed in  the  rubric  of  E[ing  Edward's  First 

(37)  Feck's  "Desiderata  Curiosa/'  p.  91. 

(38)  Ibid.,  p.  04. 

(39)  Appendix  to  2nd  Beport  of  Rit  Comm., 
p.  430. 


Prayei^book,  '^  for  avoiding  all  matters  and 
occasion  of  dissension  "  ("  superstition''  not 
being  then  added),  when  the  opposite  coune 
was -taken,  of  requiring  unleated  bread,  of  a 
certain  form  and  fashion,  to  be  eveiywhere 
and  always  used.  The  practice  of  using  fine 
wheat  bread  such  as  is  usual  to  be  eaten,  and 
*  not  cake  or  wafer,  appears  to  have  been  imi- 
versal  throughout  the  Church  of  England 
froin  the  alteration  of  the  rubric  in  1662,  till 
1840,  or  later. 

Their  Lordships  think  that  if  it  had  been 
averred  and  proved  that  the  wafer,  properly 
BO  called,  had  been  used  by  the  appellant,  it 
would  have  been  illegal,  but  as  the  avennent 
and  proof  is  insufiicient,  they  will  advise  an 
alteration  of  the  decree  in  this  respect. 

There  remains  to  be  considered  the  chaige 
as  to  the  crucifix.  As  to  this  the  allegation 
is,  that  the  appellant  unlawfully  set  up  and 
placed  upoil  the  top  of  the  screen  separating 
the  chancel  from  the  body  or  nave  of  the 
church  a  crucifix  and  twenty-four  metal 
candlesticks,  with  candles  which  were  lighted 
on  either  side  of  the  crucifix. 

This  chaige  was  accompanied  by  two  other 
charges,  in  respect  of  which  the  appellant 
has  been  admonished  to  abstain  from  the 
acts  complained  of,  and  to  this  part  of  the 
monition  he  has  submitted.  One  of  these 
charges  was  for  having  formed  and  accom- 
panied a  procession  from  the  jchanoel,  down 
the  north  aisle  and  up  the  nave^back  to  the 
chancel  again,  on  the  occasion  of  public  ser- 
vice, those  taking  part  in  the  procession  at 
one  time  falling  upon  their  knees,  and  re- 
maining kneeling  for  some  time.  The  other 
charge  was  the  setting  up,  attached  to  the 
walls  of  the  church,  representations  of  figures, 
in  coloured  relief  of  plastic  material,  pur- 
porting to  represent  scenes  of  our  Lord^s 
passion,  and  forming  what  are  commonly 
called  stations  of  the  Cross  and  Passion, 
such  as  aro  often  used  in  Roman  Catholic 
churches. 

The  learned  Judge,  whose  decision  is 
under  appeal,  thus  describes  the  screen  and 
crucifix : — *  *  There  is  a  screen  of  open  iron  work 
some  nine  feet  highstrotching across  thechurch 
at  the  entrance  to  the  chancel ;  the  middle 
portion  of  this  screen  rises  to  a  peak,  and  is 
surmounted  by  a  crucifix  or  figure  of  our 
Saviour  on  the  Cross  in  full  relief  and  about 
eighteen  inches  long — this  is  the  crucifix  com- 
plained of.  The  screen  of  course,  from  itsposi- 
tion,  directly  faces  the  congregation,  and  the 
sculptured  or  moulded  figiiro  of  our  Lord  is 
turned  towards  them.  There  is,  further,  a 
row  of  candles  at  distances  of  nearly  a  foot 
apart  all  along  the  top  of  the  screen,  which 
is  continued  up  the  central  and  rising  portion 
of  it,  the  last  candles  ooming  dose  up  to  the 
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crndfix  on  either  side,  so  that  when  the 
candles  are  lighted  for  the  evening  service,  I 
should  presume  that  the  crucifix  would  stand 
insfoUlight." 

For  the  erection  of  this  screen  at  the  en- 
trance of  the  chancel^  in  the  form  in  which 
it  is  now  found  there,  and  surmounted  by 
the  crucifix  in  question,  their  Lordships 
think  it  clear  that  no  faculty  has  been  ob- 
tained. There  is,  indeed,  a  faculty,  dated 
the  23rd  of  August,  1870,  authorising  the 
building  of  ''a  dwarf  wall  with  screen  thereon 
of  light  iron-work  between  the  chancel  and 
the  nave ; "  and  this  faculty  appears  to  have 
been  granted  with  reference  to  a  ground  plan 
annexed  to  the  petition  for  the  faculty ; 
which  ground  plan  specifies  the  place  where 
this  screen  of  fight  ironwork  was  to  be  erect- 
ed. But  no  further  information  was  given 
to  the  ordinary  of  the  character  of  the  struc- 
tnie,  much  less  of  the  crucifix  by  which  it 
was  to  be  surmounted. 

Technically,  therefore,  it  muat  be  held 
that,  in  the  absence  of  a  proper  faculty,  the 
cnicifix  was  unlawfully  set  up  and  retained. 
If,  however,  their  Lordships  were  of  opinion 
that  the  case  was  one  in  which,  under  all 
drcmnstanoes,  the  ordinary,  on  the  applica- 
tion for  a  faculty,  ought  to  grant,  or  might 
properly  grant  a  faculty,  they  might  probably 
have  thought  it  right,  before  pronounciiig 
any  judgment,  to  have  given  an  opportxmity 
to  the  appellant  to  apply  for  a  faculty. 

Their  Lordships,  however,  are  of  opinion 
that,  under  the  circumstances  of  this  case, 
the  ordinary  ought  not  to  grant  a  faculty  for 
the  crucifix. 

The  learned  Judge  refers  to  two  cases, 
decided  by  this  tribunal,  which  have  a  mate- 
rial bearing  upon  the  present  question. 

The  first  of  these  was  the  case  of  Wester- 
Urn  V.  lAddell  (1).  In  this  case,  as  the 
learned  Judge  states,  the  Court  had  to  pro- 
nounce npon  the  legality  of  a  cross  set  up 
in  the  appellant's  church.  And  it  was  de- 
cided that,  although  before  the  Reformation 
the  symbol  of  the  cross  had  no  doubt  been 
put  to  superstitious  uses,  '*  yet  that  crosses, 
when  used  as  mere  emblems  of  the  Christian 
&ith,  and  not  as  objects  of  superstitious 
reverence,  may  still  Leiwfully  be  erected  as 
architectiural  decorations,"  and  that  the 
wooden  cross  erected  in  that  particular  case 
"  was  to  be  considered  a  mere  architectural 
ornament." 

The  Court  determined  nothing  directly  as 
to  the  legality  of  a  crucifix,  but  was  at 
great  pains  throughout  the  judgment  to 
point  out  that  crosses  were  to  be  distin- 
guished from  crudfixee,  saying  that  *'  there 
Vol.  4d.— Pbiv.  Cottn. 
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was  a  wide  difference  between  the  cross  and 
images  of  saints,  and  even,  though  in  a  less 
degree,  between  a  cross  and  a  crueifix,"  the 
former  of  which,  they  said,  ''  had  been  used 
as  a  symbol  of  Christianity  two  or  three  cen- 
turies before  either  crucifixes  or  images 
were  introduced.'' 

The  other  case  is  that  of  Phillpotts  v. 
Boyd  (4).  As  to  this  case,  the  learned 
Judge  states  that  this  tribunal,  in  justifying 
the  erection  of  the  Exeter  rei^os,  adhered 
entirely  and  very  distinctly  to  the  position 
taken  up  in  the  previous  case,  and  pro- 
nounced that  erection  lawful,  though  it  in- 
cluded many  sculptured  images,  on  the 
express  ground  *  *■  that  it  had  been  set  up 
for  the  purpose  ofdecoratio^i  mUy,"  declaring 
that  it  was  *^  not  in  danger  of  being  abused, 
and  that  ''it  was  not  suggested  that  any 
superstitious  reverence  has  been,  or  is  likely 
to  be  paid  to  any  of  the  figures  upon  it." 

The  learned  Judge  then  proceeds  to  con- 
sider whether  it  would  be  right  to  conclude 
that  the  crucifix  in  the  present  case  was 
set  up  for  the  purposes  of  decoration  only, 
whether  it  is  in  danger  of  being  '*  abused," 
and  whether  it  could  be  suggested  that  super- 
stitious reverence  had  been,  or  was  likely  to 
be,  paid  to  it.  v 

The  learned  Judge  states  that  the  crucifix^ 
as  formerly  set  up  in  our  churches,  had  a 
special  history  of  its  own. 

He  refers  to  the  rood  ordinarily  found  be- 
fore the  Reformation  in  the  parish  churches 
of  this  country,  which  was,  in  fact,  a  crucifix 
with  images  at  the  base,  erected  on  a  struc- 
ture called  the  rood  loft,  traversing  the 
church  at  the  entrance  to  the  chancel,  and 
occupying  a  position  not  otherwise  than  ana- 
logous to  that  which  the  iron  screen  does  in 
the  present  case. 

He  refers  to  the  evidence  as  to  the  pre- 
servation of  the  crucifixes  or  roods  during 
the  reign  of  Queen  Mary,  and  of  their  de- 
struction, as  monuments  of  idolatry  and 
superstition,  in  the  reign  of  Elizabeth. 

He  takes  notice  of  a  letter  of  Bishop 
Sandys  in  1561  in  the  ''Zurich  Letters,'' 
first  series,  p.  73,  in  which  he  states  : — 

"  We  had  not  long  since  a  controversy 
respecting  images.  The  Queen's  Majesty 
considered  it  not  contrary  to  the  Word  of 
God,  nay,  rather  for  the  advantage  of  the 
Church,  that  the  image  of  Christ  crucified, 
together  with  Mary  and  John,  should  be 
placed,  as  heretofore,  in  some  conspicuous 
part  of  the  church,  where  they  might  more 
readily  be  seen  by  the  people.  Some  of  us 
thought  far  otherwise,  and  more  especially 
as  all  images  of  every  kind  were  at  our  last 
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visitation  not  only  taken  down,  but  also 
burnt,  and  that  too  hj  public  authority,  and 
because  th^  ignora/nt  and  miperstUious-muUir 
tude  are  in  the  habit  of  paying  adoration  to 
this  idol  above  all  others.'* 

The  learned  Jud^e  arrives  at  the  conclu- 
sion that  the  crucifix  so  placed  formed  an 
ordinary  feature  in  the  parish  churches  be- 
fore the  Reformation,  and  that  it  cannot  be 
doubted  that  it  did  so,  not  as  a  mere  archi- 
tectural ornament,  but  as  an  object  of  rever- 
ence and  adoration. 

He  further  points  out  that  the  worship  of 
it  was  enjoined  in  the  Sarum  Missal,  in 
which  the  order  of  service  for  Palm  Sunday 
ends  with  the  adoration  of  the  rood  by  the 
celebrant  and  choir  before  passmg  into  the 
chancel.  And  to  this  reference  might  be 
added  one  to  the  order  for  the  Communion 
according  to  the  Hereford  use,  in  which 
there  is  a  prayer  with  this  introduction  : — 
'^  Postea  sacerdos  adorans  crucifixum  dicat." 

Proceeding  then  on  these  considerations, 
and  dealing  with  a  church  in  which  was 
found  not  merely  an  illuminated  crucifix, 
but  also  those  stations  of  the  cross  and  other 
acts  in  the  conduct  of  the  services,  the  ille- 
gality of  which  the  appellant  does  not  chal- 
lenge in  his  appeal,  the  Judge  continues 
thus  : — 

''It  is  no  doubt  easy  to  say,  what  proof 
is  there  of  danger  of  idolatry  now  ?  What 
facts  are  there  to  point  to  a  probability  of 
'abuse?' 

"  But  when  the  Court  is  dealing  with  a 
well-known  sacred  object — an  object  en- 
joined and  put  up  by  authority  in  all  the 
churches  of  Enghmd  before  the  Reformation, 
in  a  particular  part  of  the  church  and  for 
the  particular  purpose  of  '  adoration ' — ^when 
the  Court  finds  that  the  same  object,  both 
in  the  Church  and  out  of  it,  is  still  worship- 
ped by  those  who  adhere  to  the  unreformed 
Romish  faith,  and  when  it  is  told  that  now, 
after  a  lapse  of  300  years,  it  is  suddenly  pro- 
posed to  set  up  again  this  same  object  in  the 
same  part  of  the  church  as  an  architectural 
ornament  ordy,  it  is  hard  not  to  distrust  the 
uses  to  which  it  may  come  to  be  put,  or 
escape  the  apprehension  that  what  begins  in 
'  decoration '  may  end  in  '  idolatry.' 

"  If  this  apprehension  is  a  just  and  rea- 
sonable one,  then  there  exists  that  likelihood 
and  danger  of  'superstitious  reverence' 
which  the  Privy  Council  in  PhUlpotta  v. 
Boyd  (4)  pronounced  to  be  fatal  to  the  law- 
fulness of  all  images  and  figures  set  up  in  a 
church." 

In  these  observations  of  the  learned  Judge 
their  Lordships    concur ;    and  they  select 


them  as  the  grounds  of  his  decision  which 
commend  themselves   to    their  judgment. 
They  are  prepared,  under  the  circumstances 
of  this  case,  to  affirm  the  decision  directing 
the  removal  of  the  crucifix,  -while  at  the 
same  time  they  desire  to  say  that  they  think 
it  important  to  maintain,  as  to  representa- 
tions of  sacred  persons  and  objects  in  a 
church,  the  liberty  established  in  FhiUpoUi 
V.  Boyd  (4),  subject  to  the  power  and  duty  of 
the  ordinary  so  to  exercise  his  judicial  dis- 
cretion in  granting  or  refusing  faculties,  as 
to  guard  against  things  likely  to  be  abused 
for  purposes  of  superstition. 

On  the  whole,  therefore,  their  Lordships 
will  humbly  recommend  Her  Majesty  to  af- 
firm the  decree  of  the  Court  of  Aiches  except 
as  regards  the  position  of  the  minister  and 
the  use  of  wafer-bread  or  wafers  ;  and  as  to 
these  excepted  matters  they  will  humbly 
advise  Her  Majesty  that  inasmuch  as  it  is 
not  established  to  their  satisfaction  that  the 
appellant,  while  saying  the  prayer  of  conse- 
cration, so  stood  that  the  people  could  not 
see  him  break  the  bread  or  take  the  cup  into 
his  hand,  as  alleged  in  the  representation ; 
and,  inasmuch  as  it  is  not  alleged  or  proved 
that  what  was  used  by  him  in  the  adminis- 
tration of  the  Holy  Communion  was  other 
than  bread  such  as  is  usual  to  be  eaten,  the 
decree  of  the  Court  of  Arches  should  be  in 
these  respects  reversed.  And  they  will  far- 
ther humbly  advise  Her  Majesty  that  in  re- 
spect of  the  charges  as  to  which  the  decree 
is  reversed,  the  costs  in  the  Court  of  Arches 
should  be  paid  by  the  respondents  to  the 
appellant ;  an4  further  that  there  i^uld  be 
no  costs  of  this  appeal. 


SolicitoTS— Brooks,  Jenkins  &  Co.,  for  appellant; 
Moore  &  Carrey,  for  respondeats. 
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{THE  ROTAL  MAIL  STEAM 
PACKET  COMPANY  (appel- 
lomts)  V.  ROBEBT  BUTLEB 
BBAHAM  {respondent), 

Jamaica — Writ  of  Summons — Service — 
Corporation — Substituted  Service  —  Prac- 
tice— Procedure  Law^  No,  41,  1872,  s.  19. 

The  Suprems  Oourt  Procedure  Law, 
1872  (Jamaica),  by  section  19,  provides, 
*'  that  in  any  action  against  a  person  reside 
ing  out  of  Jamaica,  it  shaU  be  lawful  for 
the  Court,  or  a  Judge,  upon  being  satiffied 
by  affidaoii  thai  there  is  a  cause  of  action 
u>h%ch  arose  within  the  jurisdiction,  or 
in  respect  of  a  breach  of  contra>ct  made 
uHhin  the  jurisdiction,  and  that  such  per- 
ton  carries  on  in  Ja/maica  any  trade  or  , 
business,  and  that  he  has  no  known  agent 
in  Jamaica  authorised  to  bring  actions, 
.  ,  ,  to  order  that  the  service  of  the  writ 
and  aU  subsequent  proceedings  may  be 
made  on  any  servant  or  agent  in  Jamaica 
engaged  in  carrying  on  for  such  person 
mch ,  .  .  trade  or  business,** 

The  appeUants  were  a  company  convey 
ing  matU  and  passengers  to  and  from 
Oreat  Britain  to  the  Wpst  Indies,  The 
company  was  domiciled  in  London  but 
had  a  superintendent  in  Jamaica : — 

Held,  thai  the  appellants  were  a  ^^ person** 
within  the  m£aning  of  the  above  section,  and 
that  they  carried  an  a  business  in  Jamaica. 
AUo,  that  an  order  directing  service  on 
their  svperiniendent  in  Jamaica  was  correct. 

This  was  an  appeal  from  the  Supreme 
Coart  of  Jndicatnre  in  Jamaica. 

The  action  was  brought  in  the  Supreme 
Court  of  Jamaica  by  the  respondent 
against  the  appellants  by  writ  of  sum* 
mons  filed  on  Uie  25th  of  May,  1875,  to 
recover  damages  for  the  alleged  loss  of 
certain  goods  said  to  have  been  delivered 
by  the  respondent  to  the  appellants  for 
carriage  from  Kingston  in  Jamaica  to 
Southampton. 

The  appellants  were  incorporated  for 
the  purpose  of  providing  steam  vessels, 
and  of  employing  the  same  apon  such 
stations  as  might  from  time  to  time  be 
contracted  for  by  the  proper  authorities 
for  the  transmission  of  the  mails  to  and 
^m  Great  Britain  and  the  West  Indies. 
The  phice  of  business  of  the  appellants 


was  in  the  City  of  London.  Their  vessels 
carried  mails,  passengers  and  goods  be- 
tween England  and  many  parts  of  the 
world,  amongst  others,  Eongston,  in 
Jamaica,  where  some  of  their  vessels  touch 
in  the  course  of  their  voyage.  They  em- 
ploy at  Kingston,  as  at  the  other  places  at 
which  their  vessels  touch,  a  superinten- 
dent to  carry  out  there  their  orders,  and 
it  was  upon  such  superintendent  that 
substituted  service  was  effected  in  the 
action.  They  did  not  carry  passengers 
or  goods  from  one  part  to  anower  of  the 
islcuid  of  Jamaica,  or  carry  on  any  trade 
or  business  in  Jamaica  otherwise  than 
by  receiving  and  carrying  the  mails,  and 
passengers  and  goods  between  King- 
ston in  Jamaica,  and  other  places  out 
of  Jamaica. 

The  Supreme  Court  Procedure  Law,  No. 
41,  by  section  10,  provides  that,  "  In  any 
action  against  a  person  residing  out  of 
Jamaica  it  shall  be  lawful  for  the  Court, 
or  a  Judge,  upon  being  satisfied  by  a£B. 
davit  that  there  is  a   cause    of   action 
which  arose  within  the  jurisfliction,  or  in 
respect  of    a  breach    of  contract  made 
within  the   jurisdiction,  and    that   such 
person  carries  on  in  Jamaica  any  planta- 
tion, cattle-pen,  trade  or  business,  and 
that  he  has  no  known  agent  in  Jamaica 
authorised  to  bring  actions,  and  that  the 
action  is  one  which,  in  the  opinion  of  the 
Court,  or  Judge,  may  properly  proceed 
under  this  section,  to  order  that  service 
of  the  writ  and  of  all  subsequent  proceed- 
ings in  the  action,  may  be  made  on  any 
servant  or  agent  in  Jamaica  engaged  in 
carrying  on  for  such  person  such  planta- 
tion, cattle-pen  trade  or  business,  and  in 
such  manner  and  at  such  place  (if  the 
Court  or  Judge  think  fit  to  fix  any  place) 
as  to  such  Court,  or  Judge,  seems  fit. 
The  Court,  or  Judge,  may  diroct  such 
advertisements  (if  any)  to  be  made  in 
any  newspaper,  as  the  Courts  or  Judge, 
may  think  fit  concerning  such  order  or 
such  service,  or  any  subsequent  proceed- 
ings in  the  action.     Service  under  this 
section  shall  be  equivalent  in  all  respects 
to  service  upon  the  defendant,  and  the 
provisions  of  section  17  shall  apply  to  the 
service  of  a  writ  of  summons  under  this 
section." 

On  the  28th  of  October,  1875,  it  was 
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ordered  that  the  writ  and  all  sabseqaent 
proceedings  in  the  action  shonld  be  served 
on  William  Salmon  Cooper,  the  appel- 
lants* superintendent. 

The  appellants  applied  to  have  this 
order  set  aside,  but  the  application  was 
dismissed  with  coste. 

No  appearance  was  entered  to  the  writ, 
and  judgment  was  signed  on  tl^e  20th  of 
November,  1875 ;  and  an  application  for 
a  stay  of  proceedings,  pending  appeal  to 
the  Court,  was  made  by  the  appellants. 
This  application  was  dismissed,  and  on 
the  22nd  of  January,  1876,  final  judg- 
ment was  signed  for  155Z.  16«.  7d. 
damages,  and  24Z.  lis.  bd,  costs. 

On  the  8th  of  February,  1876,  the 
appellants  applied  to  the  Supreme  Court 
to  have  the  order  of  the  28th  of  October, 
1875,  for  substituted  service  set  aside  on 
the  ground  that  such  order  was  not 
warranted  by  law,  but  the  application 
was  refused. 

From  this  judgment  the  present  appeal 
was  brought. 

Mr,  Bcuy  and  Mr.  Finla/y^  for  the  ap- 
pellants.— The  order  of  the  28th  of 
October,  1875,  for  substituted  service 
was  bad.  The  19th  section  of  the  Pro- 
cedure Act  is  not  applicable  to  the  appel- 
lants. The  appellants  were  not  resident 
in  Jamaica,  and  have  no  officers  resident 
there.  The  appellants  do  not  carry  on  a 
trade  or  business  in  Jamaica  within  the 
meaning  of  section  19  of  the  Procedure 
Act.  No  cause  of  action  arose  in 
Jamaica.  A  corporation  is  not  a  person 
within  the  meaning  of  the  Act.  The 
decision  in  the  case  of  Ingate  v.  The 
Austrian  Lloyd^s  Oompcmy  (1)  that  ser- 
vice could  not  be  effected  under  the 
English  Common  Law  Procedure  Act, 
1852,  upon  a  corporation  abroad,  governs 
the  present  casa  The  Jamaica  Proce- 
dure Law  is  modelled  after  the  Common 
Law  Procedure  Act,  1852,  sections  16 
and  17  being  the  same  in  both ;  sections 
18  and  19  of  the  Jamaica  Law  are  supple- 
mentary to  the  provisions  of  section  20, 
which  are  adopted  from  the  English  Act. 
They    referred    to    Newhy    v.  Von    Op- 

(1)  4  Com.  B.  Rep»  N.S.  704 ,  8.  c.  27  Law  J. 
Bep.  C.F.  323. 


pen  and  Golfe  Patent  Fire  Amu  Oo,  (2), 
MacJcreth  v.  The  OUugmo  South  Western 
Eaihvay  Company  (3),  and  Shiels  v.  The 
Great  Western  Bailway  Company  (4). 

Mr,  Cohen  and  Mr,  Hesiop,  for  the  re- 
spondent.— The   order    of   the  Supreme 
Court  was  right.     The  cause  of  action 
arose  within  the  jurisdiction  in  respect 
of  a  breach  of  a  contract  made  within 
the  jurisdiction.     The  appellants  carried 
on  a  trade  and  business  in  Jamaica.    The 
appellants  have  no  agent  in  the  island 
authorised   to    bring  actions  for    them. 
The  Court  was  authorised  to  exercise  its 
discretion  in  the   matter,  and  exercised 
such     discretion     properly.       By    their 
charter    of    constitution    the  appellants 
are  a  corporation,  and  liable  to  be  sued  in 
any  Court  of  Law  or  Equity,  wberever 
they  can  act  and  transact  business  con- 
sistently with  the  conditions  and  provi- 
sions 01  their  charter.     The  superinten- 
dent   was  the  "servant"  of  the  appel- 
lants, within  the  meaning  of    the  19th 
section  of  the  Jamaica  Act.  They  referred 
to  Sheeley  y.  The  Professional  Life  Assur- 
<mce  Compa/ny   (5). 

Sib  Montague  E.  Smith  delivered  the 
judgment  of  their  Lordships  (6). 

The  only  question  in  this  appeal  is, 
whether  the  service  of  a  writ  of  sum- 
mons, issued  by  the  Supreme  Court  of 
Jamaica  against  the  Royal  Mail  Steam 
Packet  Company,  which  was  made  on 
the  superintendent  of  its  business  in 
Jamaica,  is  good  service  upon  the  com* 
pany,  under  the  Colonial  Act  regulating 
the  procedure  of  the  Court.  It  is  a  point 
of  considerable  practical  importance. 

The  appellant  company  was  incorpo- 
rated by  letters  patent  of  the  Queen  for 
the  purpose  of  providing  steam  vessels, 
and  of  employing  them  npon  such 
stations  as  might,  from  time  to  time,  be 
contracted  for  by  the  proper  authorities, 

(2)  41  Law  J.  Rep.  Q.B.  148 ;  s.  c.  Law  Rep.  7 
Q.B.  298. 

(8)  42  Law  J.  Rep.  Exch.  82 ;  8.  e.  Law  Rep. 
8  Exch.  149. 

(4)  30  Law  J.  Rep.  Q.B.  831. 

(6)  3  Com.  B.  Rep.  N.S.  697 ;  s.  c-  27  Law  J. 
Rep.  C.P.  283. 

(6)  Present,  Sir  Barnes  Peacock ;  Sir  HonUgue 
K.  Smith;  and  Sir  Robert  P.  Collier. 
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for  the  trangmiBsion  of  mails  to  and  from 

(ireat  Britam,  the  West  Indies,  North 
and  Sonth  America,  and  such  other 
foreign  parts  as  the  public  service  might 
require.  Bj  the  terms  of  the  letters 
patent  the  meetings  of  the  members  of 
the  company  were  to  take  place  in 
London  or  Middlesex,  and  the  directors 
had  power  to  appoint  agents,  officers 
and  servants  of  the  company  '*as  well 
in  the  United  Eongdom  as  abroad." 

The  principal  offices  of  the  company 
are  in  the  City  of  London,  and  its 
domicile  may  be  regarded  as  being  in 
England. 

Its  bosiness  consists  in  carrying  mails, 
passengers  and  goods  in  its  steam  ves- 
sels. One  of  the  stations  of  the  com- 
pany is  Kingston  in  the  island  of 
Jamaica,  where  the  business  of  receiving 
and  forwarding  mails,  passengers  and 
goods,  between  Jamaica  and  places  out 
of  that  island,  is  carried  on  by  a  superin- 
tendent  of  the  company  appointed  by  the 
directors. 

At  the  time  of  the  issuing  of  the  writ, 
Mr.  Cooper,  formerly  a  captain  in  the 
Royal  Navy,  was  such  superintendent, 
and  the  service  of  the  writ  was  made 
upon  him. 

A  Judge's  order  allowing  such  service 
had  been  previously  obtained.  An  ap- 
plication made  by  the  company  to  re- 
scind it,  and  to  set  aside  the  service  of  the 
writ,  was,  by  another  order,  dismissed. 
The  present  appeal  is  against  these 
orders. 

The  action  was  brought  to  recover 
damages  for  the  loss  of  goods  alleged  to 
have  been  delivered  by  the  respondent 
to  the  company  in  Jamaica  to  be  carried 
for  hire  to  Southampton  in  England. 
The  contract,  therefore,  must  be  re- 
garded,  for  the  present  purpose,  as  made 
in  Jamaica. 

The  question  turns  upon  the  construc- 
tion of  the  nineteenth  section  of  "  The 
Supreme  Court  Procedure  Law,  No.  41,  of 
1872."  This  section  is  one  of  three  re- 
lating to  the  service  of  writs  ''in  any 
action  against  a  person  residing  out  of 
Jamaica,*'  viz.,  the  18th,  19th,  and  20th. 

The  18th  and  19th  sections  provide  for 
Bubetituted  service  on  an  agent  of  the 
defendant ;  the  18th  enacting  that  *'  where 
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the  defendant  has  in  Jamaica  an  agent 
authorised  to  bring  actions  for  the  defen- 
dant," service  upon  such  agent  shall  be 
equivalent  to  service  upon  the  de- 
fendant. 

The  19th  section  provides  for  the  case 
where  the  defendant  has  no  such  agent 
as  is  mentioned  in  section  18,  and  is  as 
follows.    [His  Lordship  read  the  section.  ] 

Section  20,  thus  referred  to,  prespribes 
the  manner  of  personal  service  upon  a 
person  residing  out  of  Jamaica. 

It  was  contended  for  the  appellants 
that  the  enactment  in  the  19th  section 
applied  only  to  natural  persons ;  but  their 
Lordships  see  no  reason  thus  to  limit  its 
operation.  "  Person,"  when  used  in  a 
legal  sense,  is  an  apt  word  to  describe  a 
corporation  as  well  as  a  natural  person. 
Nothing  in  the  context,  nor  in  the  object 
of  the  enactment  in  question,  indicates  an 
intention  to  limit  its  application  to  the 
latter.  The  purpose  was  to  enable  those 
who  entered  into  contracts  in  Jamaica 
with  persons  residing  out  of  the  island, 
but  carrying  on  business  by  means  of 
agents  there,  to  sue  them  on  such  con- 
tracts in  the  Snpreme  Court  of  the 
colony. 

It  is  obvious  that  this  power  is  as 
necessary  and  convenient  in  the  case  of 
corporations  as  in  that  of  natural  persons. 

It  was  argued  that  the  words  "  residing 
out  of  Jamaica  "  indicated  an  intention  to 
confine  the  provision  to  the  latter ;  but 
the  word  "residing"  is  no  more  inap- 
plicable to  a  corporation  than  *'  domicile," 
which  is  frequently  used  with  regard  to 
the  supposed  local  habitation  of  corporate 
bodies. 

The  learned  counsel  for  the  appellants 
strongly  relied  on  a  decision  of  the  Court 
of  Common  Pleas  {Ingaie  v.  Attstralian 
Lhyd^s  Company  (1),  that  the  19th  section 
of  "  The  English  Common  Law  Proce- 
dure Act,  1852,"  enabling  a  x)erson 
"  residing  out  of  the  jurisdiction  of  the 
Courts,  and  not  being  a  British  subject," 
to  be  personally  served,  does  not  apply  to 
foreign  corporations  carrying  on  their 
business  abroad. 

Whatever  may  be  the  authority  of  this 
case  upon  the  construction  of  the  English 
Procedure  Act,  it  ought  not,  in  their 
Lordships'  view,  to  govern  their  decision 
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in  coBBtming  the  19th  section  of  the 
Jamaica  Procedure  Law.  It  is  to  be 
observed  that  the  19th  section  of  the 
English  Act  is  analogous  to,  but  bj  no 
means  identical  with,  the  20th  section  of 
the  Jamaica  Procedure  Law,  and  relates 
to  personal  and  not  to  sabstituted 
service. 

The  18th  and  19th  sections  of  the 
Colonial  law,  providing  for  substituted 
service  on  the  agent  of  the  defendant,  are 
not  found  in  the'  English  Act.  Their 
provisions  are  very  analogous  to  those 
contained  in  the  9th  section  of  the  Irish 
Common'  Law  Procedure  Act  (13  <fc  14 
Vict.,  cap.  18).  This  section  of  the  Irish 
Act  was  considered  by  the  English  Court 
of  Exchequer  Chamber  in  the  case  of 
Sheeley  v.  The  Professional  Life  Assurance 
Company  (5).  In  that  case  an  English 
corporation,  carrying  on  the  business  of 
life  assurance,  and  having  its  domicile  in 
England,  was  the  defendant;  and  the 
Judges  forming  the  Court  were  of  opinion 
that  substituted  service  on  an  agent  in 
Dublin,  employed  by  the  company  to 
obtain  life  assurances  there,  was  good. 

Their  Lordships  think  that  this  decision 
strongly  supports  the  view  they  are  dis- 
posed to  take  of  the  proper  construction 
of  the  Jamaica  Procedure  Law. 

The  case  of  Newhy  v.  Von  Oppen  and 
GoU*s  Patent  Fire  Arms  Company  (2)  was 
also  relied  on  by  the  counsel  for  the  appel- 
lants. That  was  the  case'  of  an  American 
corporation  having  its  head  office  and 
principal  business  in  America,  bnt  also 
carrying  on  business  in  England.  The 
ratio  decidendi  appears  to  have  been  that 
the  corporation  had  a  domicile  in  both 
countries,  and  the  service  on  the  manager 
and  head  officer  in  England  was  held  to 
be  good,  not  as  substituted,  but  as  normal 
service.  That  case,  therefore,  is  not  strictly 
relevant  to  the  present. 

The  respondent's  counsel  contended 
that  "  person  "  in  the  section  in  question 
must  be  interpreted  to  include  a  corpora- 
tion by  virtue  of  an  Interpretation  Act 
passed  in  the  colony,  having  for  its  object 
to  shorten  the  language  used  in  the  Acts 
of  the  Legislature  (18  Vict.,  c.  31). 
They  referred  to  the  following  words  in 
section  6 :  "  And  words  importing  the 
masculine  gender  shall  be  deemed  and 


taken  to  include  females ;  and  the  singular 
shall  be  taken  to  include  the  plural,  and 
the  plural  the  singular ;  and  to  include 
bodies  politic,  corporate  and  collegiate, 
aggregate  or  sole,  ecclesiastical  and  lay ; 
as  well  as  individuals,  unless  the  con- 
trary is  expressly  provided."      It  was 
contended  that  the  word  "  person"  must 
be  imph'ed  before  the  words  *^  to  include 
bodies  politic,"  and  it  was  suggested  that 
the  omission  of  it  was  due  to  accident  or 
oversight.      Whether  this  suggestion  is 
correct  or  not,  it  would  seem  that  person 
or  some  equivalent  word  mnst   be  im- 
plied and  read  into  the   enactment  to 
make  sense  of  it.     But  be  this  as  it  may, 
it  is   not  necessary,  in  their  Lordships' 
view,  to  resort  to  this  clause  to  support 
the  construction  they  are  disposed  to  pot 
on  the  word  "person  "  in  the  Procedure 
Law. 

It  was  further  objected  for  the  appel- 
lants that  the  company  does  not  carry  on 
any  trade  or  business  in  Jamaica  within 
the  meaning  of  section  19  of  the  Proce- 
dure Law.  No  doubt  the  company's 
superintendent  in  the  island  deposes  in 
terms,  in  his  affidavit,  that  the  appellants 
do  not  carry  on  any  business  in  Jamaica ; 
but  this  is  clearly  an  inaccurate  state- 
ment. The  true  ^ucts  appear  to  be  &irly 
stated  in  the  appellants'  case,  in  the  fol- 
lowing passage : — 

"  The  appellants  do  not  carry  passen- 
gers or  goods  from  one  part  to  another  of 
Qie  island  of  Jamaica ;  they  do  not  carry 
on  any  trade  or  business  in  Jamaica, 
otherwise  than  by  the  receiving  and  car- 
riage of  the  mails,  and  of  passengers  and 
goods  between  Kingston  in  Jamaica  and 
other  places  out  of  Jamaica." 

Now  what  is  thus  stated  to  be  tran- 
sacted in  Jamaica  is  precisely  the  bnsi- 
nesp,   and    the  oniy  kind    of  business, 
which  the  appellants  under  their  charter 
can  properly  carry  on  anywhere.    It  is 
in  all  its  branches  carried  on  in  Jamaica 
by  the  superintendent  of  the  company, 
who  is  necessarily  entrusted    with    the 
power  of  local  management,  and  of  mak- 
ing contracts  for  the  oonveyanoe  of  pas- 
sengers and    g^ods.     The    assertion  in 
Mr.  Cooper's  affidavit  '*tbat  he  is  simply 
a  superintendent  to  carry  out  the  orders 
and  directions  of  the  corporation's  oSce 
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in  London,"  can  be  true  only  in  a  limited 
flense.  He  is,  of  coarse,  subject  to  the 
orders  and  control  of  the  directors  of  the 
oompanj,  as  subordinate  agents  in  all 
sach  cases  must  be,  but  his  being  so  does 
not  tend  in  the  least  degree  to  negative 
the  fact  that  the  company  is  carrying  on 
its  bosiness  by  means  of  his  agency,  in 
Jamaica,  and  their  Lordships  have  no 
difficulty  in  affirming  that  the  company  is 
BO  carrying  on  its  business. 

The  case  on  this  point  is  analogous  to 
that  which  existed  in  the  action  of  Sheeley 
V.  The  Professional  Life  Assurance  Com- 
pany  (5),  already  referred  to,  where  the 
English  AAsurance  Company  was  held 
to  carry  on  business  in  Dublin  by  em- 
ploying an  agent  there  to  obtain  in- 
surances for  them. 

For  these  reasons  their  Lordships  think 
the  orders  appealed  firom  are  correct ; 
and  they  will  humbly  advise  Her  Majesty 
to  affirm  them,  and  to  dismiss  this  appeal 
with  costs. 


Solicitors— Wilson,  Bristows  &  Carpmael,  for  the 
appellanU ;  Oliyer  &  Sons,  for  the  respondent. 
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1877  CABLE  GOMPANT  (appellants) 

Feb    14      '        ^'  "^^^  ANQLO-AMBRICAN  TE- 
LEGRAPH  COMPANY  (respon- 
i     dents), 

Newfoundland — Extent  of  Territory — 
Conception  Bay — Colonial  Statute — Goiu 
ttrwction. 

By  the  17  Vict.  c.  1,  o/  Newfoundland^ 
the  respondents  were  incorporated  for  the 
purpose  of  establishing  telegraph  commu- 
nication  between  America  and  England^ 
via  Newfoundland,  and  section!  ^provided 
ihU  no  other  person  shall,  during  fifty 
years,  be  permitted  to  maJce  any  telegraph 
line  on  tJie  island,  or  to  esUend  to,  or 
«»^  upon,  or  touch  any  part  of  the  island 
or  the  coast  thereof,  or  o^  the  islands  or 
places  wiihin  the  jurisdiction  of  the  govern^ 
w«i*  of  the  coUmy,  with  any  telegraphic 


cable,  wire  or  other  means  of  telegraphic 
communication,  from  any  other  island, 
country  or  place  whaisoeoer. 

The  appellants  moored  a  telegraph  cable 
to  a  buoy  placed  more  than  three  miles 
from  the  shore  of  Newfoundland  in  Con- 
ception Bay,  where  the  soil  is  permanently 
under  water  for  the  purpose  of  telegraphic 
communication  between  Amsrica  aivd  Eng- 
land, Messages  were  not  to  be  repeated  in  , 
the  Island : — 

Held,  that  Conception  Bay  is  part 
of  the  territory  of  Newfoundla^id,  and  that 
the  above  statute  prohibited  the  use  of  any 
part  of  such  territory  for  telegraphic  pur- 
poses by  omy  other  person  than  the  respond- 
ents. 

This  was  an  appeal  from  a  judgment 
of  the  Supreme  Court  of  Newfoundland. 

The  appeal  was  from  an  order  of  the 
Supreme  Court  confirming  a  writ  of  in- 
junction, whereby  the  appellants  were  re- 
strained fr*om  constracting  any  line  of 
telegraph  on  the  island  of  Newfoundland, 
and  from  entering  upon  or  touching  any 
part  of  that  island,  or  the  coast  thereof, 
or  any  islands  or  places  belonging  thereto. 

The  appellants  were  a  company  for  the 
purpose  of  establishing  a  telegraph  be- 
tween  America  and  England. 

The  respondents  were  a  company 
originally  incorporated  by  the  name  of 
the  New  York,  Newfoundland  and  Lon- 
don Telegraph  Company,  for  the  pur- 
pose of  making  and  using  telegraph  lines 
in  Newfoundland  or  elsewhere. 

By  a  colonial  statute  (17  Vict.  o.  2) 
certidn  rights  and  privileges  were  con- 
ferred upon  the  New  York,  Newfound- 
land and  London  Telegraph  Company, 
who  were  thereby  incorporated. 

Section  6  enacted  that  the  company 
should  construct,  complete,  keep  in  order 
and  operate  a  main  or  trunk  telegraph 
line  from  St.  John's  to  or  towards  Cape 
Bay,  and  also  from  St.  John's  to  or 
towards  Trepassey,  and  might  also  con- 
struct, complete,  keep  in  order  and  ope- 
rate any  other  Newfoundland  lines  aa 
therein  mentioned. 

Section  14  enacted  that  "The  corpora- 
tion hereby  created  shall  have  the  sole 
and  exclusive  right  to  build,  make,  oc- 
cupy, take  or  work  the  said  line  or  any 
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line  of  tel^raph  between  St.  John's  and 
Cape  Ray,  or  between  any  other  points 
in  this  island  (excepting  only  the  existing 
line  between  St,  John's  and  Carbonear), 
for  the  full  period  of  fifty  years  from  the 
passing  of  this  Act,  subject,  nevertheless, 
to  the  right  of  pre-emption  by  the  Go- 
vernment of  this  colony,  as  hereinafter 
provided  ;  and  during  the  said  period  of 
.fifty  years  no  other  person  or  persons, 
body  or  bodies,  politic  or  corporate,  shall 
be  permitted  to  construct,  purchase, 
take  or  operate  any  line  or  lines  of  tele- 
graph on  this  island,  or  to  extend  to, 
enter  upon  or  touch  any  part  of  this  is- 
land or  the  coast  thereof,  or  of  the  islands 
or  places  within  the  jurisdiction  of  the 
Government  of  this  colony  with  any  tele- 
graphic cable,  wire  or  other  means  of  te- 
legraphic communication,  from  any  other 
island,  country  or  place  whatsoever :  pro- 
vided however  that  if  the  said  line  of  te- 
legraph shall  not  have  been  completed 
from  St.  John's  to  Gape  Bav  or  other 
point  on  the  western  coast  of  Newfound- 
land, and  a  communication  by  telegraph 
across  Prince  Edward  Island,  or  the  is- 
land of  Cape  Breton,  or  otherwise,  estab. 
lished  with  the  continent  of  America, 
within  five  years  from  the  passing  of  this 
Act,  the  exclusive  privileges  granted  by 
this  section  shall  cease." 

Section  18  empowered  the  Newfoundland 
Company  to  establish  telegraphs  between 
Newfoundland  and  Ireland,  or  other 
places  in  the  Atlantic  Ocean,  or  in  Europe 
or  the  United  States,  and  to  construct, 
purchase  and  work  telegraphs  in  Canada^ 
Prince  Edward  Island,  Cape  Breton, 
Nova  Scotia,  New  Brunswick  and  the 
United  States,  and  the  waters  adjacent  to 
or  between  any  of  those  islands,  provinces 
or  states,  and  between  any  of  them  and 
Newfoundland,  subject  to  obtaining  the 
consent  of  the  Governments  of  those  pro- 
vinces and  states  respectively. 

By  the  20  Vict.  c.  1,  the  Newfoundland 
Company  became  consolidated  with  and 
merged  in  the  Anglo-American  Company. 
The  respondents  possess,  maintain  and 
work  several  submarine  telegraphic  cables 
which  have  been  laid  across  the  Atlantic 
from  Ireland  to  Newfoundland,  and  thence 
to  the  continent  of  America. 

In  July,  1874,  the  appellants  laid  a 
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submarine  telegraphic  cable  from  the 
United  States  by  Newfoundland  to  Ire- 
land. A  portion  of  such  cable  was  at- 
tached to  a  buoy  in  Conception  Bay,  but 
no  part  of  such  cable  was  placed  witliin 
three  miles  of  the  shore  of  the  island. 

On  the  6th  of  August,  1874,  the  re- 
spondents instituted  their  suit  against 
the  appellants  in  the  Supreme  Court. 
The  bill  stated  that  the  appellants  had 
instituted  telegraphic  communication  bj 
submarine  cables  between  the  United 
States  of  America  and  the  coast  of  Ire- 
land by  means  of  Nova  Scotia  and  New- 
foundland, and  that  they  had  constructed 
a  telegraphic  submarine  cable  from  Tor- 
bay  in  Nova  Scotia  to  a  point  in  Concep- 
tion Bay,  within  the  jurisdiction  of  the 
Government  of  Newfoundland,  and  that 
the  appellants  intended  to  construct  and 
lay  a  line  of  submarine  telegraphic  cable 
from  the  coast  of  Ireland  to  Newfousd- 
land  to  connect  with  the  cable  already 
laid  down  by  them  to  the  aforesaid  point 
in  Conception  Bay,  and  to  land  their 
cable  upon  the  said  island,  and  that  they 
had  used  and  operated  the  cable  so  laid 
as  aforesaid,  and  were  using  it  for  the 
purposes  of  telegraphic  communication ; 
and  the  bill  prayed  that  the  appellants 
might  be  restrained  from  continuing  the 
laying  and  construction  of  any  telegraphic 
cable  within  the  jurisdiction  of  the  Go- 
vernment of  the  Colony  of  Newfonndland, 
and  from  using  the  same,  and  from  enter- 
ing or  touching  any  part  of  the  island  of 
Newfoundland,  or  the  coast  thereof,  or  of 
the  islands  or  places  within  the  jurisdic- 
tion of  the  Government  of  the  said  colony 
with  any  telegraphic  cable,  wire  or  other 
means  of  telegraphic  communication  from 
any  other  place,  and  from  extending,  using 
or  operating  within  the  jurisdiction  of  the 
said  Government  the  cable  so  laid  by  the 
appellants  in  Conception  Bay. 

On  the  12  th  of  August  an  interim 
order  for  an  injunction  was  made. 

On  the  15th  of  August,  1874,  cause 
was  shewn  on  behalf  of  the  appellants 
against  this  order  of  injunction,  and 
thereupon  a  writ  of  injunction  issued,  as 
prayed. 

In  October,  1874,  the  appellants  filed 
their  voluntary  answer  in  the  cause,  and 
admitted  that  they  had  laid  and  oon* 
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stracted  a  submarine  cable  or  line  of 
telegraph  from  Torbay,  in  Nova  Scotiay 
io,  into  and  within  Conception  Bay 
aforesaid,  and  under  the  waters  of  such 
baj,  more  than  three  nautical  miles  from 
the  nearest  point  of  the  shore  to  the  colony 
of  Newfoundland. 

Gaose  was  shewn,  and  after  argument 
it  was,  on  the  15th  day  of  January,  1875, 
ordered  that  the  writ  of  injunction  be 
confirmed. 

From  this  judgment  this  appeal  was 
brought. 

Mr,  Fry  and  Mr.  Bunting^  for  the  ap« 
pellants. — The  respondents  hare  shewn 
no  ground  for  relief  as  against  the  appeU 
lants.  The  statute  which  conferred  the 
exclusive  right  of  constructing  telegraphs 
on  the  Newfoundland  Telegraph  Company 
was  intended  to  apply,  and  can  only  apply 
to  telegraphic  communication  on  the  is- 
land  itself.  The  monopoly  cannot  apply 
to  a  telegraph  fixed  below  low  water 
mark.  At  all  events,  such  monopoly 
cannot  apply  to  a  telegraph  cable  laid  at 
a  distance  of  more  than  three  miles  from 
the  shore.  The  exclusive  right  granted 
to  the  Newfoundland  Telegraph  Com- 
pany applies  only  to  telegraphs  within 
the  island.  The  Colonial  Legislature 
would  have  no  power  to  grant  the  ex- 
clusive rights  claimed  by  the  respon- 
dents. Even  if  the  statute  intended  to 
grant  such  a  right,  it  would  be  uUra  vires. 
But  it  will  be  said  that  the  colonial  ju- 
risdiction extends  over  the  whole  of 
Newfoundland  territory,  and  that  Con- 
ception Bay  is  part  of  that  territory. 
But,  at  the  most,  such  a  jurisdic- 
iiou  would  only  extend  to  a  distance  of 
three  miles  from  the  shore.  They  refer- 
red to  Fitzherberi's  Abridgement^  1565; 
(krone  et  Fleas  de  Goroney  fol.  259,  pla- 
cet, 399 ;  8tatindford*8  Fleas  of  the  Oroton^ 

b.  1,  p.  51 ;  Hale*s  de  Jure  Maris^  c.  4 ; 
Orotiua,   De  Jwre    Belli  et  Fads,  b.  2, 

c.  3,  B.  7  ;  Oriokm's  Begle  Internationale 
et  Diplomatie  de  la  Mer,  b.  2,  c.  8,  p.  157 ; 
and  to  Clark's  Colonial  Law. 

Mr,  BenjamMiy  Mr.  Davy  and  Mr.  Beau^ 
ffumt,  for  the  respondents. — The  respon- 
dents are  entitled  to  use  the  rights  con- 
ferred on  the  Newfoundland  Telegraph 
Company  by  the  Act  17  Vict.  c.  2.  That 
You  46.— Pair,  Goun. 
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statute  gave  the  exclusive  right  of  con- 
structing telegraphs  in  the  island  to  that 
company,  and  by  section  14  it  is  provided 
that  "  no  other  person  shall  during  fifty 
years  be  permitted  to  extend,  enter  upon 
or  touch  "  any  part  of  the  island  **  or  the 
coast  thereof,  or  of  the  islands  or  places  " 
within  the  jurisdiction  of  the  colony. 
The  respondents  have  the  exclusive  right 
of  constructing  telegraphs  over  both 
land  and  water  within  the  jurisdiction 
of  the  colony  of  Newfoundland.  Con- 
ception Bay  is  part  of  the  colony.  It 
18  shut  in  by  the  land,  and  the  colony 
has  the  exclusive  right  of  fishing  in  the 
bay,  and  exercises  and  has  exercised  righto 
of  ownership  in  the  bay.  They  referred 
to  Kenfs  Commentaries^  vol.  i.  p.  29; 
Blackstmie's  Commentaries ,  tit.  Frerogative; 
Hautefeuille,  Dr.  des  Nat.  Neutres  ;  Whea- 
ton^s  International  Law  (Domn.)  256; 
Fhillimare's  International  Law,  vol.  i. 
p.  212 ;  The  Rochdale  Canal  Company  v. 
King  (1) ;  Ooodson  v.  Richardson  (2)  ; 
Eext  V.  GUI  (3) ;  Calcraft  v.  West  (4)  ; 
The  Queen  v.  Keyn  (5)  ;  The  Queen  v.  Oun~ 
nvngham  (6) ;  31  Geo.  3.  c.  29  ;  31  Geo  3. 
c.  38  r  59  Geo.  3.  c.  39 ;  10  &  11  Vict. 
6.44. 

LoBD  Blagkbubn  delivered  the  judg- 
ment of  their  Lordships  (7). 

This  is  an  appeal  from  the  Supreme 
Court  of  Newfoundland  against  an  order 
confirming  an  injunction  granted  ag^nst 
the  appellants,  to  prevent  their  infringing 
the  righto  originally  gpranted  by  an  Act 
of  the  Legislature  of  Newfoundland, 
17  Vict.  c.  2,  to  a  company  incorporated 
by  the  name  of  "  The  New  York,  New- 
foundland, and  London  Teleg^ph  Com- 
pany." 

By  a  subsequent  Act  of  the  Legislature 

(1)  2  Sim.  N.S.  78 ;  s.  c  20  Law  J.  Rep. 
Chanc.  675. 

(2)  43  Law  J.  Rep.  Chanc.  790 ;  s.  c.  Law  Rep. 
9  Chanc.  App.  221. 

(3)  41  Law  J.  Rep.  Chanc.  761 ;  b.  c.  Law  Rep. 
7  Chape.  App.  699. 

(4)  J.  La  Touche  123. 

(6)  46  Law  J.  Rep.  M.G.  17. 

(6)  Bell  O.C.   72 ;    s.    c.    28  Law    J.    Rep. 

M.C.  66. 

(7)  Present,  Sir  James  W.  Colvile ;  Sir  Barnes 
Peacock ;  Sir  Montague  £.  Smith ;  and  Sir  Robert 
P.  Collier, 
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of  Newfonndlancl,  20  Vict.  c.  1,  the  New 
York,  Newfoundland  and  London  Tele- 
graph Company  wore  authorised  to  effect 
a  consolidation  of  that  company  with 
the  Atlantic  Telegraph  Company,  Limited, 
on  such  t-erms  and  under  such  corporate 
name  as  might  be  agreed  upon  between 
the  companies ;  and  upon  such  consoli- 
dation the  consolidated  company  were  to 
have  all  the  rights  which  the  New  York, 
Newfoundland  and  London  Telegraph 
Company  had  under  its  charter  or  Acts 
of  incorporation. 

The  respondents  claim  on  the  groan^ 
that  the  New  York,  Newfoundland  and 
London  Telegraph  Company  has  been 
consolidated  with  them.  One  ground  of 
appeal  was  that  the  consolidation  was  not 
shewn  to  have  been  duly  effected.  During 
the  argument  this  was  disposed  of.  It  is 
not  now  necessary  to  say  more  on  this 
point  than  that,  in  the  opinion  of  their 
Lordships,  the  respondent  company  has 
the  same  right  as  the  New  York,  New- 
foundland and  London  Company  would, 
but  for  that  consolidation,  have  had. 

Tbe  injunction  granted  prevents  the 
appellants  from  using,  for  the  purpose  of 
telegraphic  communication,  either  the 
dry  land  of  the  island  of  Newfoundland, 
or  a  cable  already  moored  to  a  bnoy  in  a 
portion  of  Conception  Bay,  where  the 
soil  is  permanently  under  water,  and 
which  buoy  was  more  than  three  miles 
from  the  dry  land  which  forms  the  shore 
of  that  bay.  More  w^ill  be  said  afterwards 
as  to  the  local  situation  and  configuration 
of  this  bay. 

According  to  the  argument  of  the  re- 
spondents and  the  judgment  of  the  Court 
below,  this  portion  of  the  bay  is  as 
much  part  of  the  island  as  if  it  were 
dry  land.  The  injunction  is  not  confined 
to  prohibiting  telegraphic  communication 
conveying  messages  to  or  from  persons 
in  Newfoundland  itself  to  places  out  of 
Newfoundland,  but  extends  and  is  meant 
.to  extend  to  prohibiting  the  appellant 
company  from  using  any  portion  of  the 
island  or  the  cable  already  moored  in  the 
spot  in  the  bay  which  is  treated  as  part 
of  the  island,  for  the  purpose  of  tele- 
graphic communication  between  two  ter- 
mini that  are  wholly  out  of  the  island, 
though  the  message  is  not  repeated  within 


the  island ;  so  that  two  main  questions 
are  raised: 

1.  Whether  the  rights  vested  hi  the 
respondents  by  the  Legislature  of  New. 
foundland  are  such  as  to  entitle  them  to 
an  injunction  preventing  any  other  pe^ 
son  from  laying  a  telegraphic  wire  across 
a  portion  of  the  island  of  Newfoundland 
between  two  termini  out  of  the  island, 
and  then  using  that  wire  for  the  oonvej- 
ance  of  messages  from  the  one  terminns 
to  the  other,  so  that  the  magnetic  current 
passes  through  a  portion  of  wire  laid  in 
the  island,  though  no  messages  are  deli- 
vered thereby  in  Newfoundland,  and  the 
messages  sent  across  it  from  the  one  foreign 
terminus  to  the  other  are  not  repeated  in 
the  island  ?  This  is  what  the  appellants 
wish  to  do.  As  it  was  expressed  during 
the  argument,  they  wish  to  use  the  island 
as  a  stepping-stone  to  facilitate  tele- 
graphic communication  between  Ireland 
and  America. 

The  second  question,  which  does  not 
arise  unless  the  first  is  decided  in  faronr 
of  the  respondents,  is  whether  they  are 
entitled  to  an  injunction  to  prevent  the 
use  of  the  spot  in  Conception  Bay,  to 
the  same  extent  as  if  it  were  a  spot  on 
the  dry  land  of  the  island  of  Newfound- 
land? 

Some  niinor  points  were  raised  on  the 
argument  which  will  be  mentioned  here- 
after, but  it  is  convenient  to  dispose  of 
these  two  main  points  before  dealing  with 
any  others. 

The  first  question  as  to  the  extent  of 
the  rights  given  on  what  is  not  disputed 
to  be  the  island  depends  entirely  on  the 
construction  of  the  Act  of  the  Legislature 
of  Newfoundland,  17  Vict.  e.  2,  for  there 
can  be  no  doubt  that  tbe  Legislature  had 
full  power  to  grant  such  a  right  as  is 
claimed,  and  what  has  to  be  determined 
is  whether  an  intention  to  grant  snoh  a 
right  is  sufficiently  expressed  in  the  Act. 

The  tribunal  that  has  to  construe  an 
Act  of  a  Legislature,  or  indeed  any  other 
document,  Ium  to  determine  the  intention 
as  expressed  by  t^e  words  used.  And  in 
order  to  understand  those  words  it  is 
material  to  enquire  what  is  the  subject- 
matter  with  respect  to  which  i^Kj  are 
used,  and  the  object  in  view. 

It  was  said  in  the  argameot  that  isas- 
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mach  aa  tlie  Act  gave  the  Teepondents  a 
monopoly,  and  in&inged  on  the  rights  of 
ibe  subject,  it  onght  to  be  constmed 
Btrictlj.  This  is  trae,  but  that  maxim  is 
explained  very  well  by  Bramwell,  B.,  in 
Foley  V.  Fletcher  (8). 

In  the  present  case  the  promoters  of 
the  Act  had  in  view  the  making  of  a 
telegraphic  commpnication  between  Ame- 
rica and  Europe  by  way  of  Newfonnd- 
land.  The  use  of  Newfoundland  for  this 
purpose  would  give  them  the  benefit  of 
laying  one  submarine  cable  from  Ireland 
to  Newfoundland,  and  another  from  New- 
foundland across  Prince  Edward  Island, 
or  otherwise,  to  the  continent  of  America. 
These  two  lines  of  submarine  cable  would 
each  of  them  be  shorter  than  a  cable  by 
any  line  avoiding  the  territory  of  New- 
foundland ;  and  it  was  reasonable  to  sup- 
pose that  the  cable  might  with  less  diffi- 
culty be  laid  for  a  short  distance  than 
for  a  long  one.  When  the  cables  were 
laid  down  and  connected;  a  message 
might  be  transmitted  direct  from  the 
terminus  in  Euit>pe,  to  that  in  America, 
Qsing  the  portion  of  the  wire  in  New- 
foundland merely  as  a  yehicle  for  trans- 
mitting the  galvanic  current  as  the  sub- 
marine  portion  of  the  wire  does ;  but  it 
might  aloo  be  transmitted  to  Newfound- 
land,  and  there  be  repeated  and  sent  on 
afresh  to  America,  with  less  expenditure 
of  electro-motive  power  than  would  be 
required  for  the  transmission  of  the  mes- 
sage the  whole  way  at  once. 

It  was  suggested  in  the  argument  that 
at  the  time  when  this  Act  was  passed  it 
was  supposed  that  a  message  could  not 
be  sent  the  whole  Vf  ay,  and  that  a  repeti- 
tion at  Newfoundland  would  be  absolutely 
necessary.  If  such  a  supposition  was  en- 
tertained it  was  an  erroneous  one ;  and 
certainly  there  is  nothing  in  the  language 
of  the  Act  to  shew  that  the  Legislature 
expected  or  required  that  messages  should 
l>e  repeated  within  their  territory,  which 
wonld  not,  in  fact,  be  any  benefit  to 
Newfoundland.  The  laying  down  of  the 
cables  would,  however,  facilitate  the 
sending  of  messages  from  Newfoundland 

(8)  8  Hurl.  &  N.  760-781 ;  b.  c.  28   law  J. 
l;«p.  Exch.  100^106. 
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to    Europe    and    America    respectively, 
which  would  be  a  benefit  to  the  island. 

The  promoters  of  this  enterprise  como 
to  the  Legislature,  who  agree  to  empower 
them  to  use  the  territory,  on  terms  sup- 
posed to  be  beneficial  to  the  island,  and 
to  encourage  them  to  execute  their  scheme, 
grant  some  privileges  to  the  company. 
The  scheme  of  the  promoters  made  it  ne- 
cessary to  use  part  of  the  territory  of 
Newfoundland,  where  its  Legislature 
could  grant  a  monopoly  and  put  upon 
others  any  restrictions  which  the  Legis- 
lature pleased ;  and  also  to  make  use  of 
places  out  of  the  territory,  such  as  Ireland, 
the  bed  of  the  ocean,  and  the  land  of 
America,  where  the  Legislature  of  New- 
foundland could  grant  no  monopoly  and 
impose  no  restrictions  on  others. 

Buch  being  the  general  object,  let  us 
examine  the  language  of  the  Act  to  see 
what  intention  is  expressed.  It  begins  by 
a  preamble :  * '  Whereas  it  is  deemed  advis- 
able to  establish  a  line  of  telegraphic  com- 
munication between  America  and  Europe 
by  way  of  Newfoundland.'* 

It  then  incorporates  the  promoters, 
and  by  section  6  requires  the  company  to 
form  certain  lines  in  Newfoundland,  and 
enables,  but  does  not  require,  them  to 
form  any  other  lines  from  any  point  in 
Newfoundland  to  any  other  point  in  New- 
foundland "or  elsewhere."  These  lines 
would  be  for  the  benefit  of  the  island  of 
Newfoundland,  as  they  would  carry  mes- 
sages in  the  island,  and  from  the  island 
to  and  from  places  elsewhere ;  and  this 
seen?s  to  be  the  main  consideration  from 
the  promoters  to  Newfoundland  for  the 
privileges  afterwards  conferred  on  them. 
The  making  of  those  lines  would  also 
facilitate  the  main  scheme  of  the  promo- 
ters by  enabling  them  to  convey  messages 
fix)m  America  to  Europe,  either  by  a  di- 
rect message  or  by  repeating  it,  but  in 
neither  way  would  that  confer  any  benefit 
on  the  island. 

Section  8  enacts,  that  the  Governments 
of  Great  Britain,  of  the  United  States 
and  of  Newfoundland  shall  respectively, 
at  all  times,  have  a  preference  over  all 
persons  of  conveying  messages  upon  the 
said  lines  of  telegraph  relating  to  the 
public  semce  of  those  Govemmenta  re- 
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Bpectively.  The  Legislature  of  Newfound- 
land must  have  contemplated  that  the 
Governments  of  Great  Britain  and  the 
United  States  would  send  messages  to 
and  from  Europe,  from  and  to  America, 
using  the  island  merely  as  a  stepping 
stone,  and  this  obligation  to  give  priority 
is  imposed  on  the  company  without  any 
reference  to  whether  these  messages  were 
repeated  in  the  island,  or  the  line  within 
their  territory  was  used  merely  as  a  means 
of  conveying  the  electric  current  from  Eu- 
rope to  America.  The  13th  section  frees 
from  duty  all  materials,  and  this  again 
applies  equally  to  materials  for  lines  made 
for -communication  within  the  island,  and 
for  lines  used  merely  as  means  of  transit 
for  termini  outside  the  island. 

Then  comes  section  14,  on  the  construc- 
tion of  which  this  main  point  mainly  de- 
pends. The  earlier  part  of  the  section 
gives,  in  affirmative  words,  to  the  company 
a  monopoly  for  fifty  years  between  any 
points  in  the  island.  If  the  Act  had 
stopped  there,  a  rival  company  might 
have  made  and  worked  a  communication 
from  Newfoundland  to  the  continent  of 
America  in  the  very  way  mentioned  in 
the  proviso  at  the  end  of  the  section. 

The  prohibition  which  immediately 
follows  is  more  extensive.  It  is  that  no 
person  shall  during  the  fifty  years  be  per- 
mitted to  make  any  lines  on  the  island, 
"or  to  extend  to,  enter  upon,  or  touch 
any  part  of  this  island  or  the  coast  thereof, 
or  of  the  islands  and  places  within  the  juris- 
diction of  the  Qt)vernment  of  this  colony 
with  any  telegraphic  cable,  wire  or  other 
means  of  telegraphic  communication  &om 
any  other  island,  country  or  place  what- 
soever." This  must  have  been  intended 
for  the  benefit  of  the  company,  and  was 
necessary  to  protect  them  in  a  monopoly 
of  the  traffic  from  America  on  the  lines 
which,  by  the  proviso,  they  must  make 
in  the  five  years  as  a  condition  to  their 
monopoly.  The  words  in  their  literal 
and  grammatical  sense  include  a  touching 
on  the  island  for  telegraphic  communica- 
tion across  the  island,  or  part  of  it,  from 
a  terminus  outside  the  territory  to  a  ter- 
minus outside  the  territory.  If  the  sole 
object  of  the  Legislature  had  appeared  to 
be  to  encourage  the  making  of  lines  of 


telegraph  for  the  benefit  of  the  people  of 
the  territory  there  would  have  been  force  in 
the  argument  that  those  large  and  general 
words  were  to  be  cut  down  by  interpo- 
ating  at  the  end  some  such  phrase  as 
'*  for  the  purpose  of  communicating  with 
the  island,"  so  as  to  make  the  restriction 
no  more  extensive  than  the  object.  Whe- 
ther we  should  have  been  justified  in 
makiiig  such  an  interpolation  it  is  not 
necessary  to  decide,  for  the  intention  of 
the  Legislature  was  to  encourage  a  com- 
pany whose  main  object  was,  as  is  recited, 
to  make  a  telegraphic  commnnication  be- 
tween America  and  Europe  by  way  of 
Newfoundland,  for  which  purpose  they 
must  use  the  territory  of  this  colony.  In 
order  to  obtain  power  to  do  so  they  con- 
sent to  be  bound  to  make  internsl  lines 
of  telegraphic  communication.  The  words 
used,  taken  in  their  literal  sense,  impose 
a  restriction  which  would  be  for  the 
benefit  of  the  company  if  they  should 
make  the  communication  from  America 
to  Europe  by  way  of  Newfoundland,  and 
which  is  not.2nore  extensive  than  was  re- 
quisite to  encourage  a  company  for  the 
first  time  to  make  such  a  communication 
without  the  danger  of  others  using  the 
'  island  as  a  stepping  stone  as  soon  as  it 
had  been  shewn  to  be  practicable. 

No  doubt  this  might  have  been  more 
artificially  expressed.  Had  the  affirmative 
terms  in  which  the  monopoly  is  granted 
been  so  worded  as  expressly  to  include 
telegraphic   communication   to   or  from 
foreign  termini  across  the   island,  there 
would  have  been  no  room  for  argument. 
They  are  not  so  worded,  and  consequently 
different    minds    may    put    a    different 
construction  on  the  subsequent  prohibi- 
tive words ;    but,    on   the  whole,  their 
Lordships  think  that  the  intention  of  the 
Legislature  was  for  the  benefit  of  the 
company  to  prohibit  the  use  of  any  part 
of  the  territory  of  Newfoundland  by  any 
other  person  for  telegraphic  communica- 
tion, whether  with  the  island,  or  as  a 
mere  means  of   transit  between  places 
outside  the  territory. 

Before  proceeding  to  discuss  the  second 
question,  it  is  desirable  to  state  the  facts 
which  raise  it. 

Conception  Bay  lies  on  the  eastern  sida 
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of  Newfonndland,  between  two  promon- 
tories, the  Bonthem  ending  at  Cape  St. 
Frends,  and  the  northern  promontory  at 
Split  Point.  No  evidence  has  been  given, 
nor  was  any  required,  as  to  the  configora- 
tion  and  dimensions  of  the  bay,  as  that 
was  a  matter  of  which  the  Cbnrt  conld 
take  judicial  notice. 

On  inspection  of  the  Admiralty  chart, 
the  following  statement,  thongh  not  pre- 
cisely aocarate,  seems  to  their  Lordships 
sufficiently  so  to  enable  them  to  decide 
the  question: — 

The  bay  is  a  well-marked  bay,  the  dis- 
tance from  the  head  of  the  bay  to  Cape 
St.  Francis  being  about  forty  miles,  and 
the  distance  from  the  head  of  the  bay  to 
Split  Point  being  about  fifty  miles.  The 
average  width  of  the  bay  is  about  fifteen 
miles,  but  the  distance  from  Cape  St. 
Francis  to  Split  Point  is  rather  more  than 
twen^  miles. 

The  appellants  have  brought  and  laid 
a  tel^^ph  cable  to  a  buoy  more  than 
thirty  miles  within  this  bay.  The  buoy 
is  more  than  three  miles  from  the  shore 
of  the  bay,  and  in  laying  the  cable,  care 
has  been  taken  not  at  any  point  to  come 
within  three  miles  of  the  shore,  so  as  to 
avoid  raising  any  question  as  to  the  terri- 
torial dominion  over  the  ocean  within 
three  mileB  of  the  shore.  Their  Lordships 
therefore  are  not  called  upon  to  express 
any  opinion  on  the  questions  which  were 
reoeotly  so  much  discussed  in  the  case  of 
The  Queen  v.  Keyn  (the  Frcmconia  Case) 
(5).  The  question  raised  in  this  case,  and 
to  which  their  Lordships  confine  their 
judgment,  is  as  to  the  territorial  dominion 
over  a  bay  of  configuration  and  dimen- 
sions  such  as  those  of  Conception  Bay 
ahove  described. 

The  few  English  common  law  authori- 
ties on  this  point  relate  to  the  question  as 
to  where  the  boundary  of  counties  ends, 
and  the  exclusive  jurisdiction  at  common 
law  of  the  Court  of  Admiralty  begins, 
which  is  not  precisely  the  same  question 
as  that  under  consideration;  but  this 
madi  is  obvious,  that,  when  it  is  decided 
that  any  bay  or  estuaiy  of  any  particular 
dimensions  is  or  may  be  a  part  of  an 
English  county,  and  so  completely  within 
the  realm  of  England,  it  is  decided  that 


a  similar  bay  or  estuary  is  or  may  be  part 
of  the  territorial  dominions  of  the  country 
possessing  the  adjacent  shore. 

The  earliest  authority  on  the  subject  is 
to  be  found  in  the  grand  abridgement  of 
Fitzherbert,  "  Corone,  399,"  whence  it 
appears  that  in  the  8  Edward  2,  in  a  case 
in  Chanceiy  (the  nature  and  subject 
matter  of  which  does  not  appear),  Staun- 
ton Justice  expressed  an  opinion  on  the 
subject.  There  are  one  or  two  words  in 
the  common  printed  edition  of  Fitzher- 
bert which  it  is  not  easy  to  decipher  or 
translate,  but  subject  to  that  remark  this 
is  a  translation  of  the  passage  :  "  Nota  per 
Staunton  Justice,  that  that  is  not  [sance 
which  Lord  Coke  translates  *  part ']  of 
the  sea  where  a  man  can  see  what  is  done 
from  one  part  of  the  water  and  the  other, 
so  as  to  see  from  one  land  to  the  other ; 
that  the  coroner  shall  come  in  such  case 
and  perform  his  office,  as  well  as  coming 
and  going  in  an  arm  of  the  sea,  there 
where  a  man  can  see  from  one  part  to  the 
other  of  the  [a  word  not  deciphered], 
that  in  such  a  place  the  country  can  have 
conusance,  &c." 

This  is  by  no  means  definite,  but  it  is 
clear  Staunton  thought  some  portions  of 
the  sea  might  be  in  a  county,  apd  within 
the  jurisdiction  of  the  jury  of  that  county, 
and  at  that  early  time,  before  cannon  were 
in  use,  he  could  have  in  his  mind  no  re- 
ference to  cannon  shot. 

Lord  Coke  recognises  this  authority,  4 
Institute,  140,  and  so  does  Lord  Hale.  The 
latter,  in  his  Treatise  De  Jure  Maris^  part 
1,  cap.  4,  uses  this  language  :  *'  That  arm 
or  branch  of  the  sea  which  lies  within  the 
faiices  terrcBy  where  a  man  may  reasonably 
discerne  between  shore  and  shore,  is,  or 
at  least  may  be,  within  the  body  of  a 
county,  and  therefore  within  the  jurisdic- 
tion of  the  sherifi*  or  coroner.  Edward  2, 
Corone,  399." 

Neither  of  these  great  authorities  had 
occasion  to  apply  this  doctrine  to  any 
particular  place,  nor  to  define  what  was 
meant  by  seeing  or  discerning.  If  it 
means  to  see  what  men  are  doing,  so, 
for  instance,  that  eye-witnesses  on  shore 
could  say  who  was  to  blame  in  a  fray  on 
the  waters  resulting  in  death,  the  disiAnce 
would  be  very  limited ;  if  to  discern  what 
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great  sliipB  were  about,  so  as  to  be  able 
to  see  their  manoBUTres,  it  would  be  very 
much  more  extensive  ;  in  either  sense  it 
is  indefinite.  But  in  The  Queen  v.  Cun- 
ningham (6)  it  did  become  necessary  to 
determine  whether  a  particular  spot  in 
the  Bristol  Channel,  on  which  three 
foreigners  on  board  a  foreign  ship  had 
committed  a  crime,  was  within  the  county 
of  Glamorgan,  the  indictment  having, 
whether  necessarily  or  not,  charged  the 
offence  as  having  been  committed  in  that 
county. 

The  Bristol  Channel,  it  is  to  be  remem- 
bered, is  an  arm  of  the  sea  dividing  Eng- 
land from  Wales.  Into  the  upper  end  of 
this  arm  of  the  sea  the  River  Severn 
flows.  Then  the  arm  of  the  sea  lies  be- 
tween Somersetshire  and  Glamorgan- 
shie,  and  afterwards  between  Devonshire 
and  the  counties  of  Glamorgan,  Cai  mar- 
then  and  Pembroke.  It  widens  as  it 
descends,  and  between  Port  Eynon  Head, 
the  lowest  point  of  Glamorganshire,  and 
the  opposite  shore  of  Devon,  it  is  wider 
than  Conception  Bay  ;  between  Hart  land 
Point  in  Devonshire  and  Pembrokeshire 
it  is  much  wider.  The  case  reserved  was 
carefully  prepared.  It  describes  the  spot 
where  the  crime  was  committed  as  being 
in  the  Bristol  Channel  between  the  Gla- 
morganshire and  Somersetshire  coasts, 
and  about  ten  miles  or  more  from  that  of 
Somerset.  It  negatived  the  spot  being  in 
the  River  Severn,  the  mouth  of  which,  it 
is  stated,  was  proved  to  be  at  King's 
Road,  higher  up  the  channel,  and  that 
was  to  be  taken  as  the  finding  of  the 
jury.  It  also  shewed  that  the  spot  in 
question  was  outside  Penarth  Head,  and 
could  not  therefore  be  treated  as  within 
the  smaller  bay  formed  by  Penarth  Head 
and  Laremock  Point.  And  it  set  out 
what  evidence  was  given  to  prove  that 
the  spot  had  been  treated  as  part  of  the 
county  of  Glamorgan,  and  the  question 
was  stated  to  be  whether  the  prisoners 
were  properly  convicted  of  an  offence 
within  the  county  of  Glamorgan.  The 
case  was  much  considered,  being  twice 
argued,  and  Chief  Justice  Cockbum  de- 
livered judgment,  saying, "The  only  ques- 
tion with  which  it  becomes  necessary  for 
us  to  deal  is  whether  the  part  of  the  sea 
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on  which  the  vessel  was  at  the  time  when 
the  offence  was  committed,  forms  part  of 
the  body  of  the  county  of  Glamorgan, 
and  we  are  of  opinion  that  it  does.  The 
sea  in  question  is  part  of  the  Bristol 
Channel,  both  shores  of  which  form  part 
of  England  and  Wales,  of  the  county  of 
Somerset  on  the  one  side  and  the  county 
of  Glamorgan  on  the  other.  We  are  of 
opinion  that,  looking  at  the  local  situation 
of  this  sea,  it  must  be  taken  to  belong  to 
the  counties  respectively  by  the  shores  of 
which  it  is  bounded ;  and  the  fact  of  the 
Holms  between  which  and  the  shore  of 
the  county  of  Glamorgan  the  place  in 
question  is  situated,  having  always  been 
treated  as  part  of  the  parish  of  Cardiff, 
and  as  part  of  the  county  of  Glamorgan, 
is  a  strong  illustration  of  the  principle  on 
which  we  proceed,  namely,  that  the  whole 
of  this  inland  sea  between  the  counties 
of  Somerset  and  Glamorgan,  is  to  be 
considered  as  within  the  counties  by  the 
shores  of  which  its  several  parts  are  re- 
spectively bounded.  We  are,  therefore,  of 
opinion  that  the  place  in  question  is  with- 
in the  body  of  the  county  of  Glamorgan.'' 
The  case  reserved  in  Cunningham* s  Case 
(6)  incidentally  states  that  it  was  about 
ninety  miles  from  Penarth  Roads  (where 
the  crime  was  committed)  to  the  month 
of  the  channel,  which  points  to  the  head- 
lands in  Pembroke,  and  Hart  land  Point 
in  Devonshire,  as  being  the  fauces  of  that 
arm  of  the  sea.  It  was  not,  however, 
necessary  for  the  decision  of  Cunningham  i 
Case  (6)  to  determine  what  was  the  en- 
trance of  the  Bristol  Channel,  further 
than  that  it  was  below  the  place  where 
the  crime  was  committed,  and  though  the 
language  used  in  the  judgment  is  such  as 
to  shew  that  the  impi*ession  of  the  Court 
was  that  at  least  the  whole  of  that  part 
of  the  channel  between  the  counties  of 
Somerset  and  Glamorgan  was  within 
those  counties  perhaps  that  was  not  de- 
termined. But  this  much  was  determined, 
that  a  place  in  the  sea,  out  of  any  river, 
and  where  the  sea  was  more  than  ten 
miles  wide,  was  within  the  conntj  of 
Glamorgan,  and  consequently,  in  every 
sense  of  the  words,  within  the  territory 
of  Great  Britain.  It  also  shews  that 
usage  and  the  manner  in  which  tbat  por- 
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tion  of  the  sea  had  been  treated  as  being 
part  of  the  ooanty  was  material,  and  this 
was  dearly  Lord  Hales's  opinion,  as  he 
aajs,  not  that  a  bay  is  part  of  the  county, 
bat  only  that  it  may  be. 

Passing  from  the  common  law  of  Eng- 
land to  the  general  law  of  nations,  as 
indicated  by  the  text  writers  on  inter- 
national jurisprudence,  we  find  an  uni- 
versal agpreement  that  harbours,  estuaries 
and  bays  landlocked,  belong  to  the  terri- 
tory of  the  nation  which  possesses  the 
shores  round  them,. but  no  agreement  as 
to  what  is  the  rule  to  determine  what  is 
"  bay  "  for  this  purpose. 

It  seems  generally  agreed  that  where 
the  configuration  and  dimensions  of  the 
hay  are  such  as  to  shew  that  the  nation 
occupying  the  adjoining  coasts  also  occu- 
pies the  bay  it  is  part  of  the  territory ; 
and  with  this  idea  most  of  the  writers  on 
the  subject  refer  to  defensibility  from  the 
shore  as  the  test  of  occupation ;  some 
suggesting,  therefore,  a  width  of  one 
cannon  shot  from  shore  to  shore,  or  three 
miles;  some  a  cannon  shot  from  each 
shore,  or  six  miles ;  some  an  arbitrary 
distance  of  ten  miles.  All  of  these  are 
roles  which,  if  adopted,  would  exclude 
Conception  Bay  from  the  territory  of 
Newfoundland,  but  also  would  hare  ex* 
eluded  from  the  territory  of  Great  Britain 
that  part  of  the  Bristol  Channel  which 
in  The  Queen  v.  Cunninghcum  (6)  was  de- 
cided to  be  in  the  county  of  Glamorgan. 
On  the  other  hand,  the  diplomatists  of  the 
United  States  in  1793  claimed  a  territorial 
jurisdiction  over  much  more  extensive 
hays,  and  Chancellor  Kent,  in  his  com- 
men^ries,  though  by  no  means  giving  the 
weight  of  his  authority  to  this  chtim,  gives ' 
Bome  reasons  for  not  considering  it  alto- 
gether unreasonable. 

It  does  not  appear  to  their  Lordships 
that  jurists  and  text  writers  are  agreed 
what  are  the  rules  as  to  dimensions  and 
configuration,  which,apari  from  other  con- 
siderations, would  lead  to  the  conclusion 
that  a  bay  is  or  is  not  a  part  of  the  terri- 
toiy  of  the  State  possessing  the  adjoining 
coasts ;  and  it  has  never,  that  they  can 
find,  been  made  the  ground  of  any  judi- 
cial determination.  K  it  were  necessary 
in  this  case  to  lay  down  a  rule,  the  diffi- 
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oulty  of  the  task  would  not  deter  their 
Lordships  from  attempting  to  fulfil  it. 
But  in  their  opinion  it  is  not  necessary 
so  to  do.  It  seems  to  them  that,  in  point 
of  fact,  the  British  Government  has  for 
a  long  period  exercised  dominion  over 
this  bay,  and  that  their  claim  has  been 
acquiesced  in  by.  other  nations,  so  as  to 
shew  that  the  bay  has  been  for  a  long 
time  occupied  exclusively  by  Great  Bri- 
tain, a  circumstance  which  in  the  tri- 
bunals of  any  country  would  be  very 
important.  And,  moreover  (which  in  a 
British  ti-ibunal  is  conclusive),  the  British 
Legislature  has  by  Acts  of  Parliament 
declared  it  to  be  part  of  the  British  terri- 
tory, and  part  of  the  country  made  subject 
to  the  Legislature  of  Newfoundland. 

To  establish  this  proposition  it  is  not 
necessary  to  go  further  back  than  to  the 
59  Geo.  3.  c.  38,  passed  in  1819,  now 
nearly  sixty  years  i^. 

There  was  a  convention  made  in  1818 
between  the  United  States  and  Ghreat 
Britain  relating  to  the  fisheries  of  Labra- 
dor,  Newfoundland,  and  His  Majesty's 
other  possessions  in  North  America,  by 
which  it  was  agreed  that  the  fishermen 
of  the  United  States  should  have  the 
right  to  fish  071  part  of  the  coasts  (not 
including  the  part  of  the  Island  of  New. 
foundland  on  which  Conception  Bay  lies), 
and  should  not  enter  any  '*  bays  "  in  any 
other  part  of  the  coast  except  for  the 
purposes  of  shelter  and  repairing  dam- 
ages, and  purchasing  wood,  and  obtaining 
water,  and  no  other  purposes  whatever. 
It  seems  impossible  to  doubt  that  this 
Convention  applied  to  all  bays,  whether 
large  or  small,  on  that  coast,  and  conse- 
quently to  Conception  Bay.  It  is  true  that 
the  Convention  would  only  bind  the  two 
nations  who  were  parties  to  it,  and  conse- 
quently, that  though  a  strong  assertion 
of  ownership  on  the  part  of  Great  Britain 
acquiesced  in  by  so  powerful  a  State  as 
the  United  States,  the  Convention  though 
weighty  is  not  decisive.  But  the  Act 
alrc»*dy  referred  to,  59  Geo  3.  c.  38, 
though  passed  chiefly  for  the  purpose  of 
giving  efiect  to  the  Convention  of  1818 
goes  further. 

It  enacts,  not  merely  that  subjects  of  the 
United  States  shall  observe  the  restrict 
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tions  agreed  on  by  the  Gonyention,  bat 
that  all  persons,  not  being  natural  bom 
subjects  of  the  King  of  Grtot  Britain, 
shall  observe  them  under  penalties.  And 
in  particular,  by  section  4,  enacts,  that  if 
"  any  person "  upon  being  required  by 
the  Governor,  or  any  officer  actiug  under 
such  Governor  in  the  execution  of  any 
order  or  instructions  from  His  Majesty 
in  Council,  shall,  inter  alia^  refuse  to  de- 
part from  such  bays,  he  shall  be  subject 
to  a  penalty  of  200/. 

No  stronger  assertion  of  exclusive  do- 
minion over  these  bays  could  weU  be 
framed.  As  has  been  already  observed. 
Conception  Bay  is  in  every  sense  of  the 
words  a  bay  within  Newfoundland,  though 
of  considerable  width;  and  as  there  is 
nothing  to  justify  a  construction  of  the 
Act  limiting  it  to  bays  not  exceeding  any 
particular  width,  this  is  an  unequivocal 
assertion  of  the  British  Legislature  of 
exclusive  dominion  over  this  bay  as  part 
of  the  British  territory.  And  as  this 
assertion  of  dominion  has  not  been  ques- 
tioned by  any  nation  from  1819  down  to 
1872,  when  a  fresh  Convention  was  made, 
this  would  be  very  strong  in  the  tribunals 
of  any  nation  to  shew  that  this  bay  is  by 
prescription  part  of  the  exclusive  terri- 
tory of  Great  Britain.  As  already  ob- 
served, in  a  British  tribunal  it  is  decisive. 

By  the  Treaty  of  Washington  it  was 
agreed  by  the  XXXIInd  Article  that  cer- 
tain provisions  should  extend  to  'Hhe 
Colony  of  Newfoundland  so  far  as  they 
are  applicable.  But  if  the  Imperial  Par- 
liament, the  Legislature  of  Newfoundland, 
or  the  Congress  of  the  United  States 
should  not  embrace  Newfoundland  in  their 
laws  for  carrying  the  foregoing  articles 
into  effect,  then  this  Article  shall  be  of  no 
effect.'* 

The  Act  36  A  36  Vict.  c.  45,  of  the 
Imperial  Legislature,  suspended  all  Acts 
of  Parliament  which  operated  to  prevent 
the  carrying  the  articles  into  effect,  and 
by  section  2  enacted,  that  as  soon  as  the 
necessary  laws  had  been  passed  by  the 
Legislature  of  Newfoundland  that  Act 
should  extend  to  Newfoundland. 

The  Act  69  Geo.  3.  c.  38,  is  one  of  the 
Acts  which  would  operate  to  prevent  the 
oorrying  of  the  articles  into  effect.  In  the 
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opinion  of  their  Lordships  the  above 
Treaty  and  Act  are  sufficient  to  shew  that, 
in  the  opinion  both  of  the  Executive  and 
of  the  Legislature,  the  right  to  legislate 
over  the  bays  of  Newfoundland,  to  which 
that  Act  applied,  of  which  Conception 
Bay  is  one,  had  been  conferred  on  the 
Legislature  of  Newfoundland. 

There  remain  two  minor  points  to  be 
disposed  of. 

It  was  argued  that  the  terms  of  the 
Act  of  the  Legislature  of  Newfoundland 
might  enable  the  Attorney- General  to 
obtain  such  an  injunction  as  this,  but 
that  the  respondents,  private  persons, 
could  not.  To  this  it  is  a  sufficient 
answer  that,  in  the  opinion  of  their  Lord- 
ships, already  expressed,  the  Legislature, 
though  they  might  have  expressed  their 
meaning  more  artificially,  have  sufficiently 
shewn  that  their  intention  was  to  impose 
the  restrictions  in  order  to  protect  the 
rights  granted  to  the  Newfoundland  Com- 
pany, which  the  respondents  represent. 

The  other  was  that,  so  &r  as  the  use  of 
the  cable  in  the  bay  was  concerned,  it 
was  not  shewn  that  the  respondents  would 
sustain  any  damage,  or,  at  leasts  any 
damage  of  sufficient  extent  to  justify  the 
interference  of  a  Court  of  Equity.  The 
injunction,  however,  is  only  till  the  hear- 
ing, and  as  no  explanation  has  been  given 
as  to  any  other  object  for  which  the  cable 
is  brought  into  the  bay,  unless  it  be  for 
the  purpose  of  competing  with  the  respon- 
dents by  the  use  of  tins  portion  of  the 
territory  of  Newfoundland,  this  is  enough 
to  justify  the  interim  injunction. 

Nothing  now  said  is  intended  to  pre- 
judge,  either  one  way  or  the  other,  any 
defence  on  this  last  point  which  may  he 
raised  on  evidence  or  at  the  hearing. 

Their  Lordships,  therefore,  will  humhly 
recommend  to  Her  Majesty  that  the  order 
of  the  Supreme  Court  of  Newfoundland 
be  affirmed,  and  that  this  appeal  be  dis- 
missed with  costs. 


Solicitors— Johnsons,  Upton,  Bodd  &  Atkey,  foe 
appellants ;  Bircham  &  Co.,  for  roiqKmdeDt 
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1877.     J      OTHEBS  {appellants)  v.  jambs 

June  ^.  I        WHITTALL  AND    OTHBBS    (re- 

(.     spondents). 

Hang  Kaiig  —  Banhruptcy  Ordinonce^ 
\^(A,  Bedio^is  165,  \^7—Gonstruciion. 

The  provi»ioti8  cmitained  in  section  167 
of  the  Banhruptcy  Ordinance,  1864,  of 
Hong  Kong,  do  not  apply  to  "  deeds,  in^ 
strumenis  or  agreements*^  executed  by  a 
debtor  under  section  165  of  that  OrdL 
ance. 

This  was  an  appeal  from  a  judgment 
of  the  Supreme  Court  at  Hong  Kong. 

The  suit  was  instituted  by  tihe  respoud. 
ents,  as  trustees  under  a  deed  of  assign- 
ment made  by  the  firm  of  Augustine 
Heard  A  Go.  and  their  creditors,  dated 
the  19th  day  of  April,  1875,  under  the 
provisions  of  the  Hong  Kong  Bankruptcy 
Ordinance,  1864.  The  object  of  the  suit 
was  to  have  certain  mortgages,  given  to 
the  appellants  by  the  said  firm  of  Augus- 
tine Heard  &  Co.,  set  aside  for  the  benefit 
of  the  creditors  of  the  firm  entitled  to 
the  benefit  of  the  trust  deed. 

The  appellants  carried  on  business  in 
London  in  partnership,  as  bankers  and 
merchants. 

The  bill  of  complaint, — after  alleging 
that  at  the  time  of  the  making  and  giv« 
ing  of  the  mortgage  deeds  in  question 
the  property  purporting  to  be  assigned 
thereby,  practically,  and  to  all  intents 
and  purposes,  comprised  the  whole  or  the 
bulk  of  the  property  of  the  said  firm,  and 
also  that  the  said  several  deeds  of  mort- 
gage were  prepared  and  executed  in  con- 
templation of  bankruptcy,  and  were  only 
intended  to  be  given  to  the  appellants 
in  the  event  of  the  said  firm  becoming 
bankrupt  or  insolvent,  or  being  obliged  to 
enter  into  an  arrangement  with  their 
creditors, — sprayed,  first,  that  the  whole  of 
the  deeds  might  be  declared  void  and 
of  no  effect  by  the  Court,  and  might 
be  ordered  and  decreed  to  be  set  aside ; 
secondly,  that  the  respondents  might  be 
decreed  to  bie  entitled  to  the  possession 
of  the  title  deeds,  free  from  any  claim 
^  the  appellants  by  way  of  equitable 
mortgage;  and  thirdly,  that  the  deed 
qI  assignment  of  the  19th  day  of  April, 
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1875,  might  be  decreed  to  take  priority 
of  the  said  mortgage  deeds. 

The  appellants  by  their  answer  sub- 
mitted that  the  proceeds  of  certain  bills 
formed  a  valuable  consideration  for  the 
makinjf  of  the  mortgage  deeds  in  qucs- 
tion,  that  the  same  were  made  in  pursu- 
ance  of  an  engagement  entered  into 
long  before  that  such  deeds  should  be 
security  to  the  appellants  for  such  bills 
then  outstanding ;  and  that  the  respond- 
ents were  estopped  by  their  deed  of 
assignment  from  bringing  the  suit. 

The  cause  came  on  to  be  heard,  and 
evidence  was  gone  into  to  prove  that  the 
deed  of  assignment  had  been  assented  to 
by  a  majority  of  creditors  so  as  to  be  bind- 
ing as  a  deed  under  section  163  of  the 
Hong  Kong  Bankruptcy  Ordinance  of 
1864,  but  proof  of  the  requisite  assent 
could  not  be  given. 

The  Court  declared  that  the  trust  deed  of 
the  19th  of  April,  1875,  was  not  valid,  as  a 
deed  under  section  163  of  the  Bankruptoy 
Ordinance,  1864,  but  that  under  sections 
165  and  167  of  the  said  Ordinance,  the 
respondents  were,  by  virtue  of  the  said 
deed,  in  the  same  position  as  assignees  in 
bankruptoy,  and  that  such  deeds  were  void 
as  fraudulent  preferences,  and  decreed 
that  the  said  deeds  should  be  set  aside. 

From  this  judgment  the  present  appeal 
was  brought. 

Mr,  Cohen,  Mr,  W,  F,  Robinson  and  Mr, 
Bigby,  for  the  appellants. — The  deed  of 
assignment  did  not  place  the  respondents 
in  the  position  of  assignees  in  bank- 
ruptoy, or  give  them  any  titJe  enabling 
them  to  impeach  the  mortgages.  Articles 
165  and  167  of  the  Ordinance  correspond 
with  sections  194  and  197  of  the  Bank- 
ruptoy Act  of  1861.  This  question  has 
been  expressly  decided  in  Pearson  v. 
Pearson  (1).  All  the  cases  decided 
under  the  Bankruptoy  Act,  1861,  shew 
that  the  provisions  contained  in  section 
197  do  not  apply  to  deeds  registered 
under  section  194,  which  are  the  sec- 
tions of  the  Bankruptoy  Act  which  cor- 
respond with  articles  165  and  167  of 
the  Ordinance.  They  referred  to  Ex  parte 

(1)  35  Law  J.  Rep.  Kxch.  172  ;  s.  e.  Law  Rep. 
1  Ezch.  308. 
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Morgan  (2);  Ex  parte  Spyen  (3); 
Symons  v.  Oeorge  (4) ;  Ex  parte  Smith 
(5) ;  Johnson  v.  Ossenton  (6). 

Mr.  De  Oex  and  Mr.  Bowen,  for  the 
respondents. — The  appellants  assented  to 
the  deed  in  qnestion.  The  deed  was,  in 
all  respects,  in  accordance  with  the  pro- 
visions of  the  sections  of  the  Bankmptcj 
Ordinance,  1864.  The  debtor  complied 
with  all  the  provisions  of  the  Ordinance. 
The  deed  was  duly  registered.  It  is 
registration  which  completes  the  title  of 
the  trostees  appointed  under  it.  This 
gives  them  all  the  rights  of  assignees  in 
bankruptcy.  The  deed  transferred  all 
the  property  of  the  debtors  to  the  respon- 
dents, and  they  have  the  right  to  sue. 
The  intention  was  to  give  the  assignees, 
upon  registration,  all  the  rights  of  the 
debtor,  including  the  right  to  recover 
.any  debts,  and  bring  actions  in  respect 
of  the  debtor's  estate. 

Sir  Robert  P.  Collier  delivered  the 
judgment  of  their  Lordships  (7). — This 
is  an  action  brought  by  trustees  ap- 
pointed under  the  provisions  of  a  deed  of 
the  19th  of  April,  1865,  executed  by  the 
firm  of  Augustus  Heard  &  Co.,  carrying 
on  business  in  Hong  Kong,  as  well  as  in 
other  places.  The  plaintiffs  sue  for  the 
purpose  of  setting  aside  certain  convey- 
ances of  real  property  to  the  defendants, 
merchants  in  London,  on  the  ground  that 
they  were  given  by  way  of  fraudulent 
preference. 

The  first  question  raised  by  the  defend- 
ants, the  appellants,  is  whether  the  plain- 
tiffs have  the  right  to  maintain  a  suit  on 
this  ground ;  and  inasmuch  as  this  ques- 
tion, if  disposed  of  in  favour  of  the  appel- 
lants, decides  the  case,  their  Lordships 
have  thought  it  desirable  to  hear  the  ar- 
gument upon  it  in  the  first  instance. 

This  question  depends  upon  the  con- 

(2)  1  De  Gex,  G.  &  S.  288  ;  b.  c.  32  Law  J.  Rep. 
Bankr.  15. 

(3)  1  De  Gex,  J.  &  S.  260 ;  s.  c.  32  Law  J.  Rep. 
Bankr.  62. 

(4)  82  I^w  J.  Rep.  Exch.  283. 
(5}  IDeGex,  J.  &S.  218. 

(6)  38  Law  J.  Rep.  Exch.  76  ;  s.  c.  Law  Rep.  4 
Exch.  107. 

(7)  Present— Sip  James  W.  Colvile,  Sip  Barnes 
Peacock,  Sir  Montague  E.  Smith,  and  Sir  Robert 
P.  Collier. 


Btmotion  of  an  Ordinance  of  Hong  Kong 
of  1864  on  the  subject  of  bankmptcj, 
which  was  passed  three  years  after  the 
well-known  Bankruptcy  Act  in  this 
country  of  1861,  and  in  a  great  measnre, 
indeed,  in  a  great  number  of  clauses 
almost  totidem  verhU,  follows  that  enact- 
ment. 

The  material  Bections  of  that  Ordi- 
nance for  the  present  purpose  are,  first, 
section  163.     This  comes  under  the  head 
of  "  Tmst  deeds  for  the  benefit  of  credi- 
tors," and  enacts  as  follows :  '*  Every  deed 
or  instrument  made  or  entered  into  be- 
tween a  debtor  and  his  creditors,  or  any 
of  them,  as  trustees  for  the  rest,  or  a 
trustee  on  their  behalf,  relating  to  the 
debts  or  the  liabilities  of  the  debtor,  and 
his  release  therefrom,  or  the  distributioB, 
inspection,  management  and  winding  up 
of  his  estate,   or  any  of  such  matters, 
shall  be  as  valid  and  effectual  and  bind- 
ing on  all  the  creditors  of  such  debtor  as 
if  they  were  parties  to  and  had  duly  exe- 
cuted the  same,  provided  the  following 
conditions  be  observed."      Then,    come 
several  conditions.     The  first  of  th^n  is, 
that  the  deed  shall  be  a  conveyance  of 
the  estate  of  the  debtor,  except  a  small ' 
portion;    the  next^  that   a  majority  in 
number    representing  three-fourths    in 
value  of  the  creditors  shall  in  writing 
assent  to  or  approve  of  such  deed.     Then 
come  provisions  relating  to  the  execution 
of  the  trust  deed.   Then  follows  a  further 
provision    in     these     terms:     ** Within 
twenty-eight  days  from  the  day  of  the 
execution  of  such  deed  or  instrument  by 
the  debtor,  the  same  shall  be   produced 
and  left  at  the  office  of  the  Registrar  for 
the  purpose  of  being  registei«d."     The 
next  section,  164,  provides  for  a  special 
form  and  manner  of  registration  of  do- 
cuments of  this  kind.     It  requires  that 
"  The  date,  names  and  descriptions  of  the 
parties  to  eveiy  such  deed  or  instrument, 
not  including  the  creditors,  together  with 
a  short  statement  of  the  nature  and  effect 
thereof,  shall  be  entered  by  the  Registrar 
in  a  book  to  be  kept  exclusively  for  the 
purposes  of   such    registration.      Such 
entry  shall  be  made  within  forty-eight 
hours  after  the  deed  shall  have  been  left 
at  the  office  as  aforesaid,  and  a  copy  of 
such  entry  shall  be  published  in   ihe 
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Hong  Kong  Oovemment  Oazetie  as  soon  as 
reasonablj  can  be  done  after,  but  in  no 
case  later  than,  ten  days  from,  the  time  of 
making  snch  entry." 

It  is  clear  that  the  deed  in  this  case 
does  not  fall  under  the  provisions  of 
tiiese  sections,  inasmuch  as  it  was  not 
proTed  to  have  received  the  requisite 
assent  of  creditors.  But  it  was  contended, 
and  this  in  effect  was  the  mh'ng  of  the 
Court  below,  that  this  deed  being  one 
within  the  provisions  of  section  165  fell 
within  those  of  section  167,  and  therefore 
operated  to  give  the  plaintiffs  all  the 
rights  of  action  which  would  have  accrued 
to  assignees  in  bankruptcy.  It  will  be 
necessary  to  examine  both  these  sections. 
Section  165  is  in  these  terms:  ''Every 
deed,  instrument  or  agreement  whatso- 
over,*'  and  it  may  be  observed  that  the 
term  "agreement"  is  here  inserted, 
which  is  not  to  be  found  in  the  previous 
danse,  "  made  and  executed,  by  whit^h  a 
debtor,  not  being  a  bankrupt,  conveys,  or 
covenants  or  agrees  to  convey,  his  estate 
and  effects,  except  such  portion  thereof 
as  aforesaid  for  the  benefit  of  his  credi- 
tors." It  may  be  further  observed  that 
this  clause  contemplates  not  only  a  deed 
conveying  the  bankrupt's  estate,  but  an 
agreement  to  convey  it ;  the  clause  pro- 
ceeds, ''or  makes  any  arrangement  or 
agreement  with  his  creditors,  or  any  per- 
son on  their  behalf,  for  the  distribution, 
inspection,  conduct,  management  or 
winding  up  of  his  affairs  or  estate,  or 
the  release  or  discharge  of  such  debtor 
from  his  debts  or  liabilities,  shall,  within 
twenty-eight  days  from  and  after  the  exe- 
cution thereof  by  such  debtor,  or  within 
such  further  time  as  the  Gonrt  shall 
allow,  be  registered  in  the  Court ;  and  in 
default  thereof  shall  not  be  received  in 
evidence." 

This  section,  although  it  may  possibly 
include  deeds  described  in  the  former, 
embraces  a  large  class  of  deeds  of  a  very 
different  character,  and  extends  to 
*' agreements  "  of  several  kinds.  It  is 
wide  enough  to  comprise  almost  any 
written  agreement,  whether  under  seal 
or  not,  which  the  debtor  may  execute 
even  without  the  consent  of  any  of  his 
creditors,  appointing  an  inspector  or 
trustee  with  a  view  of  winding  up  or  ma- 


naging his  affairs,  although  it  does  not 
convey  the  whole  or  any  part  of  his  es- 
tate, or  effect  a  "  cessio  bonorum"     Sec- 
tion 166  is  to  this  effect :  "  Every  such 
deed,  on  being  so  registered  as  aforesaid, 
shall  have  a  memorandum  thereof  written 
on  the  face  of  such  deed,  stating  the  day 
and  the  hour  of  the  day  at  which  the 
same  was  brought  into  the  office  of  the 
Registrar  for  registration."     Their  Lord- 
ships do  not  think  it  necessary  to  deter- 
mine whether  this  last  clause  refers  to  the 
last  class  of  deeds  or  to  the  class  of  deeds 
before  mentioned,  or  to  both.     The  ex- 
pression "  deed,"  if  taken  literally,  would 
not  apply  to  a  mere  agreement  in  writing 
not  under  seal.     But  the  material  ques- 
tion .tunis  on  the  construction  of  the 
167th  section.     That  section   is  to  this 
effect :  "  From  and  after  the  registration 
of  every  such  deed  or  instrument  in  man- 
ner aforesaid,  the  debtor  and  creditors, 
and  trustees  parties  to  such  deed,  or  who 
have    assented    thereto,   or   are   bound 
thereby  shall,"  &g.     This  description  ap- 
pears to  be  applicable  to   the  different 
classes  of  persons  who  are  specified  in 
section  163,  that  is  to  say,  the  debtor,  the 
creditors,   the    trustees  and  those  who 
without  having  assented  to  the  deed  are 
bound  thereby ;  certainly  the  latter  ex- 
pression would  not  apply  to  deeds  under 
clause  165.     Then  it  proceeds,  "  shall  in 
all  matters  relating  to   the   estate  and 
effects  of  such  debtor  be  subject  to  the 
jurisdiction  of  the  Court,   and  shall  re- 
spectively have  the  benefit  of  and  be  lia- 
ble to  all  the  provisions  of  this  Ordinance 
in  the  same  or  like  manner  as  if  the  deb- 
tor had  been  adjudged  bankrupt^  and  the 
creditors  had  proved,  and  the  trustees  had 
been  appointed  creditors'  assignees  under 
such  bankruptcy."     In  the  course  of  the 
argument  it  has  been  admitted  that  the 
debtor  under  such  a  deed  as  the  present 
is  not  entitled  to  the  benefit  of  all  the 
provisions  in  the  Ordinance,  and  that  he 
cannot  avail  himself  of  the  two  contained 
in  sections  168  and  169.     The  section 
proceeds,  "And  the  existing  or  future 
trustees  of  any  such  deed  or  instrument, 
and  the  creditors  under  the  same,  shall, 
as  between  themselves,  respectively,  and 
as  between  themselves  and  the  debtor, 
and  against  third  persons,  have  the  same 
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powers,  rights  and  remedies  with  respect 
to  the  debtor,  and  his  estate  and  effects, 
and  the  collection  and  recovery  of  the 
same,  as  are  possessed  or  may  be  used  or 
exercised  by  assignees  or  creditors  with 
respect  to  the  bankrupt  or  his  acts,  estate 
or  effects  in  banki'uptcy." 

It  appears  to  their  Lordships  difficult 
to  suppose  that  the  Legislature  could 
have  intended  to  give  this  effect  to  every 
deed  executed  under  the  165th  clause. 
As  before  pointed  out,  a  deed  might  be 
executed  and  registered  under  that 
clause,  which  would  not  pass  the  estate 
of  the  debtor  to  his  trustees.  If  so,  how 
could  they  have,  with  respect  to  that 
estate,  all  the  rights  to  be  exercised  by 
assignees  in  bankruptcy?  Further,  it 
appears  improbable  that  the  Legislature 
should  have  intended  that  a  mere  deed, 
or  a  mere  writing  without  deed,  whereby 
a  debtor  has  conveyed,  or  has  agreed  to 
convey,  any  portion  of  his  estate  to  any 
person  under  the  name  of  an  inspector  or 
otherwise,  without  the  consent  of  a 
single  creditor,  should  have  the  effect  of 
clothing  that  person  with  all  the  rights 
of  assignees  in  bankruptcy.  The  diffi- 
culty of  so  construing  this  clause  is  very 
much  increased  by  the  two  clauses  which 
follow  it.  The  next  is  section  168,  which 
is  to  this  effect :  "  After  the  copy  of  the 
entry  made  by  the  Begisti^ar  as  aforesaid 
shall  have  been  published  in  the  Hon.g 
Ktrng  Government  Gazette,  no  execution  or 
other  process  against  the  debtor's  pro- 
perty in  respect  of  any  debt,  and  no  pro- 
cess against  his  person  in  respect  of  any 
debt,  other  than  such  process  by  writ  or 
warrant  as  may  be  had  against  a  debtor 
about  to  depart  out  of  the  colony,  shall 
be  available  to  any  creditor  or  claimant 
without  leave  of  the  Court ;  and  a  certi- 
ficate of  the  filing  and  registration  of 
such  deed  under  the  hand  of  the  Re- 
gistrar, and  the  seal  of  the  Court,  shall 
be  available  to  the  debtor  for  all  purposes 
as  a  protection  in  bankruptcy."  It  has 
been  admitted  that  this  section  cannot 
apply,  partly  because  it  refers  to  an 
entry  in  the  Htmg  Kofig  Govenvment  Ga- 
zette which  would  apply  only  to  instru- 
ments described  in  section  163,  and,  fur- 
ther, because  it  could  not  have  been  in- 
tended that  by  merely  executing  such  a 


deed  as  has  been  spoken  of  under  section 
165,  the  debtor  should  be  able  to  protect 
his  property  from  process.  The  next 
section  (169)  is  as  follows :  *'  In  case 
any  petition  shall  be  presented  for  an  ad- 
judication  against  a  debtor  after  his  exe- 
cution of  such  deed  or  instrument  as  is 
herein-before  described,  and  pending  the 
time  allowed  for  the  registration  of  such 
deed  or  instrument,  all  proceedings  under 
such  petition  may  be  stayed  if  the  Court 
shall  think  fit,  and  in  case  such  deed  or 
instrument  shall  be  duly  registered  as 
aforesaid,  the  petition  shall  be  dismissed." 

It  has  been  admitted  that  the  words 
"  deed  or  instrument "  here  must  be  nai^ 
rowed  in  their  construction  to  deeds  or 
instruments  under  section  163 ;  and  that 
it  is  impossible  to  suppose  that  this  sec- 
tion could  apply  to  deeds  under  section 
165.  But  if  tluit  be  so,  if  these  two  sec- 
tions admittedly  do  not  so  apply, — as  it 
is  clear  they  cannot  apply, — ^it  seems  ex. 
tremely  difficult  to  regard  the  section 
immediately  before  them  as  applyii^f. 
Their  Lordships  are  disposed  to  read 
these  three  sections  together,  to  treat 
sections  168  and  169  as  supplementary  to 
section  167,  and  to  hold  them  all  as 
applying  only  to  deeds  coming  within  the 
provisioils  of  section  163.  Section  165 
may  be  described  as  an  isolated  section 
containing  an  isolated  provision,  doubt- 
less a  very  valuable  one,  to  the  effect 
that  if  a  debtor  chooses  to  execute  any 
deed  or  agreement  relating  to  the  ma- 
nagement of  his  property,  or  the  Uquida- 
tion  of  his  debts,  or  his  release  from  liabi- 
lity, he  shall  not  keep  it  secret,  but  shall 
register  it  for  the  information  of  persons 
whom  it  shall  concern,  under  the  penalty 
of  its  not  being  admissible  in  evidence 
unless  he  does  register  it. 

Such  being  the  view  which  their  Lord- 
ships would  have  been  disposed  to  take 
of  this  ordinance  if  there  had  been  no 
authority  on  the  subject,  they  think  it 
right  now  to  refer  to  some  of  the  cases 
decided  upon  the  construction  of  the  Act 
of  1861,  the  clauses  of  which,  as  before 
observed,  are  almost  identical,  in  refer- 
ence to  the  subject  matter  now  under 
discussion,  with  the  clauses  in  the  Ordi- 
nance of  Hong  Kong. 

The  first  case  to  be  referred  to  is  the 
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case  of  Ex  parte  Morgan  (2),  whicb  was 
decided  by  Lord  Westbury,  than  whom, 
it  will  be  admitted,  no  man  was  more 
competent  to  constme  the   Baukraptcy 
Act  of  1861.     The  part  of  the  case  toa- 
terial  to  the  present  inquiry  is  correctly 
stated  in  the  first  part  of  the  margincil 
note : — "  The  registration  of  trust  deeds 
onder  the  192nd  and  und^  the   194th 
sections  of  the  Bankruptcy  Act,  1861, 
although  in  practice  performed  by  the 
same  officer,  are  distinct,  and  have  dif- 
ferent operations;    and  where,   for  the 
want    of   the    papers    required  by  the 
orders,    registration    under    the  former 
section  had  been  refused  by  the  officer, 
and  the  applicant    had    registered    the 
deed  under  the   194th  section: — Held, 
that  the  registration  did  not  prevent  the 
deed,  which  was  an  assignment  of  all  the 
debtor's  property,  firom  being  an  act  of 
bankruptcy."   It  should  be  here  observed 
that  the  192nd,  193rd,  and  194th  sec 
tions  of  the  Act  of  1861  correspond  re- 
spectively with  the   163rd,   164th,   and 
165th  sections  of  the  Bankruptcy  Ordi- 
nance of  Hong  Kong.     In  the  course  of 
his  judgment  Lord  Westbury  observes: 
''The  protection  intended  by  the  statute 
to  be  given  to  a  deed  under  the  192nd 
section  was  a  protection  extending  only 
to  such  deeds  as  should  be  duly  regis- 
tered in  the  manner  and  form  required 
bj  that  section  and  the  193rd,  which  is 
consequent    thereon.      The      immediate 
question  which  I  have  to  determine  is, 
whether  the  deed  before  me  is  a  deed 
which  has  been  so  registered."     Then  he 
says :  "  To  determine  that  question  it  is 
neoessaiy  to  observe,  that  in  addition  to 
the  r^istration  prescribed  by  the  192nd 
and  193rd  sections,  it  appeared  to  the 
Legislature  expedient  to  require  another 
form  of  registration  for  deeds  which  did 
not  exactly  comply  with    the   require- 
ments of  the  192nd  section,  and  accord- 
ingly the  194th  section  gives  the  power 
and  imposes  the  obligation  of  registering 
any  deed  of  composition  or  deed  for  the 
benefit  of  creditors,  which  has  not  been 
registered  under  the  192nd  section  in  the 
Court  of  Bankruptcy ;  and  the  words  are 
material.     A  deed  under  the  192nd  sec- 
tion is  to  be  registered  by  the  deed  being 
brought  into  the  office  of  the  Chief  Re- 


gistrar, and  the  solemnities  attending  its 
registration  are  clearly  defined.     A  deed 
under  the  194th  section  is  directed  to  be 
registered  simply  in  the  Court  of  Bank- 
ruptcy.    For    convenience    sake,    by    a 
general  order,  I  have  given  both  forms 
of  registration  to  the  same  officer  and  to 
the    same    office;    but    the  registration 
under  the  one  section  is  very  different 
from   the  registration  under   the   other 
section.     The  194th  section  was  intro- 
duced with  a  double  view.     First,  be- 
cause   it  was    apprehended    that  many 
deeds  of  composition  might  still  be  made 
which  would  not  be  brought  under  the 
192nd  section,  and  which  might  have  an 
injurious  effect  by  reason  of  their  being 
secret  deeds  of  arrangement.     The  obli- 
gation, therefore,  was  imposed  upon  all 
persons,  parties  to  such  a  deed,  or  bring- 
ing it  in  to  be  registered  within  twenty- 
eight  days  after  its  approval  in  the  Court 
of  Bankruptcy,  and  a  penalty  is  attac^ed 
in  case  of  de&ult,  that  the  deed  shall  not 
be  receivable  in  evidence.     Another  ob- 
ject of  the  enactment  was  this, — ^it  was 
felt  that  possibly  many  a  deed*  of  compo- 
sition might  not   be  perfected    in  .  the 
manner  required  by  the   192nd   section 
within  the  twenty-eight  days,  and  yet 
that      all     the      creditors     might     be 
willing  to  accede  to  such  a  deed;  and, 
therefore,  power  was  given   to  register, 
under  the  194th  section,  a  deed  which 
did  not  exactly  comply  with  the  require- 
ments of  the  192nd  section."     Then  ho 
goes  on  *to  say :  "  These  two  forms  of 
registration,   therefore,   being  very  dif- 
ferent, the  consequences  of  the  one  form 
do  not  attach  to  the  other.     The  conse- 
quence of  an  observance  vd,  every  respect 
of  the  terms  of  the  192nd  section  is  that 
the  deed  is  binding  on  the  minority  of 
the  creditors  who  do    not    execute    or 
assent  to  it.     No  such  consequence  is 
attached  to  registration  under  the  194th 
section."     And  accordingly  he  held  that 
the  conveyance  there,  being  a  convevance 
of   all   the   debtor's  properly,   and    not 
"being  registered  under  the  192nd  and 
193rd  sections,  was  an  act  of  bankruptcy* 
It  may  be  desirable  to  refer  next  to 
the  case  of  Symons  v.  George  (4).     Their 
Lordships  cannot  help  thinking  that  the 
marginal   note  of   that   case,  to  whick 
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the  learned  Judges  in  Hong  Kong  ap- 
pear to  have  referred,  maj  somewhat 
have  misled  them.  The  marginal  note  is 
to  this  effect :  ''A  trust  deed  in  the 
form  given  in  Schedule  D.  of  the  Bank- 
ruptcj  Act,  1861,  and  registered,  &c., 
according  to  section  192,  though  not 
assented  to  by  the  prescribed  majority  of 
creditors,  is  by  virtue  of  the  194th  and 
197th  sections," — (the  19?th  section  cor- 
responding to  the  167th  section  in  the 
Ordnance) — "  subject  to  the  jurisdiction 
of  the  Court  of  Bankruptcy." 

It  should  be  observed,  however,  that  the 
real  point  decided  in  this  case  was  no 
more  than  this, — ^that  the  debtor  having 
conveyed  to  certain  trustees  his  effects 
and  property,  to  be  administered  for  the 
benefit  of  his  creditors  as  if  in  bank- 
ruptcy, and  that  property  having  been 
delivered  in  pursuance  of  the  deed  of 
conveyance,  it  was  held  that  the  opera- 
tion of  the  deed  at  Common  Law  was  to 
pass  the  property  to  the  trustees,  al- 
though, incidentally,  no  doubt,  an 
opinion  such  as  that  indicated  in  the 
marginal  note  is  expressed.  It  was  upon 
the  same  ratio  decidendi  that  the  decision 
was  affirmed  in  the  Exchequer  Chamber. 
It  should  be  observed  that  the  case  which 
has  been  before  quoted,  decided  by  Lord 
Westbury,  was  not  brought  to  the  atten- 
tion of  the  Court. 

In  the  subsequent  case  of  Pearson  v. 
Pea/rson  (1)  the  Court  of  Exchequer  had 
their  attention  more  pointedly  called  to 
the  provisions  of  the  Bankruptcy  Act, 
and  also  to  the  decision  of  Lord  West- 
bury.  It  was  there  held  that  the  legal 
right  to  sue  in  respect  of  debts  and 
choaes  in  action  of  the  debtor  did  not 
pass  to  his  trustees  under  a  deed  which 
fell  within  the  provisions  of  section  194, 
and  that  section  197  did  not  apply  to 
such  a  deed  so  as  to  give  to  the  trustees 
appointed  under  it  the  rights  to  sue  of 
assignees  in  bankruptcy.  That  is  the 
very  point  to  be  determined  in  this  case. 
If  trustees  have  not  by  virtue  of  the 
operation  of  sections  194  and  197  of  the 
English  Act  (corresponding  to  sections 
165  and  167  of  the  ordinance)  the  power 
to  sue  in  respect  of  a  chose  in  action^  it  is 
because  they  have  not  the  rights  of 
assignees  in   bankruptcy,   and   i£  so,  it 


follows  they  have  not  the  power  of 
assignees  in  bankruptcy  to  sue  in  respecfc 
of  a  fraudulent  preference.  This  case 
was  dealt  with  by  the  same  Judges,  with 
Baron  Channell  in  addition,  who  had  de- 
cided the  case  of  Symons  v.  George  (4), 
and  they  came  to  the  conclusion,  ex- 
pressed by  Baron  Bramwell,  that  the 
provisions  of  section  197  apply  only  to 
deeds  entered  into  in  conformity  with 
the  provisions  of  section  192.  Their 
Lordships  cannot  help  observing  that  the 
learned  Chief  Justice,  when  speaking  of 
what  he  calls  the  dicta  of  the  Judges  in 
this  case,  and  observing  that  he  could 
not  explain  them,  appears  not  to  have 
appreciated  the  full  force  and  effect  of 
the  case  itself  as  a  clear  decision  of  the 
very  point  now  in  question. 

The  only  other  case  to  be  noticed  is  a 
case  before  Vice- Chancellor  Bacon,  of 
Ex  parte  Atkinson  (8),  in  which,  un- 
doubtedly, the  Vic^  Chancellor  does  not 
seem  to  have  accepted  in  its  full  breadth 
the  view  of  the  Court  of  Exchequer  that 
section  197  did  not  apply  to  deeds  under 
section  194.  It  is  to  be  observed,  how- 
ever, that  he  does  not  question  the  deci- 
sion in  Pearson  v.  Pearson  (1)*.  He 
says,  "With  most  sincere  deference 
therefore  to  the  learned  Judges  by  whom 
that  case  was  decided,  and  not  presuming 
to  question  their  decision  upon  the  sub- 
ject to  which  it  applies,  I  must  say  that 
it  seems  to  me  to  be  no  authority  for  the 
proposition  that  because  a  deed  of  assign- 
ment registered  under  section  194  does 
not  enable  the  assignee  to  sue  in  his  own 
name  for  a  chose  in  action  which  was  the 
property  of  the  assignee  before  the  deed, 
therefore  the  197th  section  has  no  appli- 
cation to  such  a  deed,  and  that  all  the 
power  and  jurisdiction  which  by  the 
197th  section  is  given  to  the  Court  of 
Bankruptcy  over  every  such  deed  after 
registration  is  wholly  ousted."  The  effect 
of  this  decision  would  appear  to  be  that, 
although  the  learned  Vice-chancellor 
yields  to  the  authority  of  the  case  in  the 
Court  of  Exchequer  so  far  as  it  holds 
that  the  provisions  of  section  167  do  not 
apply  to  deeds  under  section  194^  so  as 

(8)  39  Lav  J.  Kep.  Bankr.  10 ;  8.  c.  Lav  Kt>p 
9  Eq.  706. 
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to  give  to  tmstees  under  them  the  powers 
of  assignees  in  bankruptcy,  still  he  thinks 
that  there  is  some  jurisdiction  in  the 
Gonrt  of  Bankruptcy  to  administer  the 
properly.  What  ne  actually  decided  was 
that  the  Judge  sitting  in  Bankruptcy  had 
power  to  summon  a  person  to  g^ve  evi- 
dence as  to  an  alleged  transfer  of  pro- 
perty comprised  in  such  a  deed,  and  to 
commit  the  witness  for  contempt  for  re- 
fusing to  be  sworn.  This  decision  there- 
fore, whether  the  Vioe-Chancellor  be 
right  or  wrong  in  the  application  which 
he  gave  to  section  197,  as  to  which  their 
Lordships  do  not  think  it  necessary  to 
pronounce  any  opinion,  is  certainly  not 
an  overruling  of  the  decision  of  the  Court 
of  Exchequer  in  Tearaon  v.  Peao'Bon  (8), 
which  governs  the  present  case. 

Their  Lordships  have  therefore  come 
to  the  conclusion,  both  upon  the  de- 
cided cases  and  upon  the  construction  of 
the  ordinance  independently  of  them,  that 
the  plaintiffs  have  not  a  right  to  sue  for 
the  purpose  of  setting  aside  the  convey- 
ances on  the  ground  that  they  are  a 
"fraudulent  preference"  within  the 
meaning  of  that  term  in  the  bankruptcy 
law. 

It  has,  however,  been  further  argued 
that,  even  assuming  this,  the  transaction 
now  impeached  constituted  a  fraud  so 
much  exceeding  that  of  a  mere  fraudu- 
lent preference  that,  independently  of 
any  assistance  from  the  bankruptcy  laws, 
the  plaintiffs,  by  their  mere  appointment 
as  frnstees  on  behalf  of  the  other  credi- 
tors, would  be  entitled  to  sue  to  set  it 
aside.  Upon  this  subject  their  Lordships 
think  it  enough  to  observe,  first,  that 
this  point  does  not  appear  to  have  been 
argued  or  taken  in  the  Court  below,  and 
that  they  are  always  reluctant  to  decide 
upon  points  which  have  not  been  sub- 
mitted to  the  inferior  Court;  and,  se- 
condly, that  there  does  not  appear  to 
them  any  ground  whatever  for  supposing 
that  there  was  any  greater  fraud  m  this 
case  than  a  fraudulent  preference  in  con- 
templation of  the  bankruptov  laws,  if 
indeed  there  was  such  a  fraudulent  pre- 
ference, which,  this  part  of  the  appeal 
not  having  been  fully  argued,  they  by  no 
means  affirm. 

On  these  grounds  their  Lordships  will 


,  think  it  their  duty  humbly  to  advise  Her 
Majesty  that  the  decision  under  appeal 
should  be  reversed.  There  will  be  the 
usual  order  with  respect  to  costs  in  the 
appeal,  and  the  Court  below. 


Soliciton— Druce,  Sodb,  &  Jackson,  for  appellants ; 
Freshfields  &  Williams,  for  respondents. 


1877         r  WILLIAM  IBVOB  (appellonf) 
March  10    i     ^'  '^^  ^^lON  bank  op  aus- 
[^    TSALU  (respondents), 

Rangoon — Company — Articles  of  Asso- 
ciation— Directors  — Borrowing  Powers  — 
Advance  in  Excess — Batijicatioti  hy  Share- 
holders. 

Articles  of  eusodation  of  a  company  re- 
gistered under  a  Colonial  staiute  adopting 
the  Companies  Act,  1862,  provided  thai^ 
subject  to  powers  given  at  meetings  of  share' 
holders^  the  directors  should  ha/ve  power  to 
borrow  on  the  property  of  the  company  any 
sum  "  not  exceeding  in  the  a^gregcUe  one 
half  the  paid  up  capital,**  The  articles 
further  provided  that  one  half  of  the  votes 
of  the  shareholders  called  for  the  purpose 
should  be  "  necessary  *'  to  enlarge,  extend, 
rescind  or  alter  all  or  any  of  the  provisions 
contained  therein.  The  directors  exceeded 
their  borrowing  powers : — Held,  that  the 
limitation  of  the  power  of  borrowing  was 
merely  a  limitation  of  the  authority  of  the 
directors,  amd  was  not  part  of  the  consti- 
tution of  the  company ;  that  the  a^t  of  the 
directors  might  be  ratified  by  the  company 
ai  a  half-yearly  meeting,  bui  thai  such  ralifi- 
cation  would  not  enlarge  the  borrovnng 
powers  of  the  directors  for  thefkUwre. 

This  was  an  appeal  from  a  decree  of 
the  Recorder  of  Rangoon,  declaring  that 
certain  property  was  charged  with  the 
sum  of  14,9842.  16s.  6d.,  in  favour  of 
the  respondents,  and  directing  a  sale  in 
default  of  payment. 

The  property  in  question  belonged  to 
the  Oriental  Rice  Company.  The  appel- 
lant purchased  the  interest  of  the  O^en- 
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tal  Bice  Company  at  a  sale  by  anction  in 
execution  of  the  decree. 

At  the  time  of  the  sale  the  title-deeds 
of  the  property  were  held  by  the  Union 
Bank  of  Australia,  as  equitable  mort- 
g  agees  by  deposit. 

The  Oriental  Rice  Company,  Limited 
was  incorporated,  under  a  statute  in  force 
in  Victoria,  by  deed  of  settlement,  and 
was  duly  registered  as  a  company  under 
an  Act  of  Victoria,  known  as  the  Com- 
panies Statute,  1864,  which  followed  and 
adopted  the  provisions  of  the  Companies 
Act,  1862. 

The  following  were  the  material  ar. 
tides  of  the  deed  of  settlement : — 

"  81.— That  one-half  of  the  votes  of  all 
the  shareholders  given  at  a  general  meet- 
ing called  for  the  purpose  shall  be  com- 
petent and  necessary  to  make,  to  enlarge, 
extend,  rescind,  alter  or  repeal  wholly,  or 
in  part,  all  or  any  of  the  provisions  or 
powers  heiein  contained,  or  to  remove 
any  director  or  tmstee,  or  .to  increase  or 
diminish  the  number  of  directors;  but 
that  upon  all  other  questions  or  business 
to  be  transacted  at  any  meetings  (except 
as  herein  specially  mentioned)  a  majority 
of  the  votes  of  the  shareholders  present 
in  person  or  by  proxy,  and  not  declining 
to  vote,  shall  decide." 

"50. — That  the  directors  shall  also  have 
the  like  power  of  borrowing  and  taking 
up  on  the  credit  of  the  said  company,  or 
of  its  property,  any  sum  or  sums  of  money 
from  time  to  time,  but  so  nevertheless 
that  the  total  amount  to  be  so  taken  up 
shall  not  exceed  in  the  aggregate  as  an 
existing  debt  at  the  same  time  one-half 
of  the  then  actually  paid  np  capital  of 
the  said  company,  and  that  for  the  pur- 
pose of  securing  any  sum  or  sums  which 
may  be  so  borrowed  by  the  directors, 
they  shall  be  at  liberty  to  mortgage,  with 
or  without  power  of  sale,  and  otherwise 
to  charge  and  incumber,  all  or  any  of 
the  property,  estate  and  effects,  real  and 
personal,  of  the  said  company,  and  to 
accept,  make  or  endorse  any  bill  of  ex- 
change or  promissory  note  on  behalf  of 
the  said  company,  or  to  overdraw  the 
account  of  the  said  company  at  their 
bankers,  or  to  execute  and  give  any  bond, 
covenant  or  other  obligation  binding  the 
said  company,  and  the  affairs  and  con- 


cerns of  the  said  company,  both  in  India 
and  Victoria  and  elsewhere,  and  that  the 
entire  and  sole  management,  conduct  and 
regulation  of  the  business  and  affairs  of 
the  said  company,  both  in  India  and  Vic- 
toria and  elsewhere,  according  to  the 
provisions  and  subject  to  the  restrictions 
of  these  presents,  shall  be  confided  to, 
and  be  under  the  direction  of  the  said 
directors  for  the  time  being,  who  shall 
have  and  may  exercise  all  the  powers 
which  may  be  exercised  by  the  whole 
of  the  shareholders." 

The  capital  of  the  company  actually 
paid  np  within  the  meaning  of  clause  50 
was  17,100Z. 

In  November,  1867,  the  manager  of 
the  Union  Bank  was  requested  to  make 
certain  advances  on  the  company's  ac- 
count on  the  security  of  the  company's 
property,  and  the  company's  secretary 
nanded  over  the  title-deeds  in  question. 

On  the  7th  of  October,  1872,  applica- 
tion was  made  on  behalf  of  the  Union 
Bank  for  payment  on  account  of  prin- 
cipal and  interest  alleged  to  be  due  to 
the  bank  on  the  security  of  the  title- 
deeds. 

On  the  8th  of  January,  1873,  the  re- 
spondents filed  a  plaint  against  the  On- 
ental  Bice  Company,  Limited,  and  the 
present  appellant,  praying  that  the  ap- 
pellants might  be  ordered  to  pay  to  the 
respondents  the  sum  of  15,2962.  17«.  6d., 
or  such  sum  as  the  Court  should  find 
to  be  due ;  and  a  declaration  that  the 
respondents  were -entitled  to  an  equitable 
mortgage  upon  the  premises  for  securing 
the  repayment  of  15,296?.  17*.  Sd. 

On  the  3rd  of  February,  1873,  the  ap- 
pellant filed  his  written  statement,  rely- 
ing, among  other  things,  on  the  provi- 
sions of  the  deed  of  settlement,  which 
limited  the  borrowing  powers  of  the  di- 
rectors.     , 

On  the  10th  of  Pebmaiy,  1873,  issues 
were  settled  by  the  Recorder  of  Bangoon, 
including  an  issue  whether  the  respond- 
ents had  any  lien  on  the  land. 

The  Oriental  Rice  Company  did  not 
enter  an  appearance  in  the  suit. 

The  suit  came  on  to  be  heard  before 
the  Recorder  of  Rangoon,  and  on  the  8th  of 
October,  1875,  the  Recorder  declared  that 
the  respondents  had  an  equitable  mort- 
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gage  on  the  property  in  qaestion,  and 
ordered  that  the  appellant  do  pay  to  the 
respondents  the  sum  of  14,9842.  16«.  6^., 
with  interest ;  that  the  directors  of  the 
company  had  no  power  to  mortgage  the 
company's  property  for  an  amonnt  ex- 
ceeding one-half  of  the  capital  actually 
paid  np,  but  that  the  directors  intended 
to  create  a  secnrity  without  regard  to 
the  restrictions  imposed  by  clause  50  of 
the  company's  deed  of  settlement,  and 
that  the  slutfeholders  had  ratified  the  ac- 
tion of  the  directors  in  that  respect. 

From  this  judgment  the  present  ap- 
peal was  brought. 

Mr.  Cowie  and  Mr.  Macnaghten,  for 
the  appellant.  —  The  direQtors  had  no 
power  to  pledge  the  credit  of  the  company 
to  the  extent  of  the  respondents'  claim. 
Their  borrowing  powers  were  expressly 
limited  by  the  articles  of  as.sociation. 
The  respondents  can  only  be  entitled  to 
the  decree  in  respect  of  advances  to  the 
extent  of  a  moiety  of  the  paid  up  capital 
of  the  company.  No  ratification  by  the 
shareholders  can  operate  to  bind  the 
company,  unless  at  an  extraordinary 
meeting  convened  for  the  purpose.  The 
ratification  must  be  the  act  of  a  majo- 
rity of  all  the  shareholders.  They  referred 
to  Lindley  on  Partnership,  p.  780  ;  Mutton 
V.  Hie  Scarborough  Motel  Company  (1)  ; 
The  Electric  Telegraph  Oompany  of  Ireland^ 
Troup's  Case  (2)  ;  Moare's  Case  (3)  ;  Be 
the  Pooley  MM  Colliery  Company  (4). 

Mr.  Benjamin  and  Mr.  Murray^  for  the 
respondents. — The  respondents  have  a 
valid  charge  on  the  property  in  question 
for  the  whole  amount  of  their  advances. 
Although  the  directors  had  no  power  to 
pledge  the  credit  of  the  company,  or  to 
make  a  valid  charge  on  the  property  of 
the  company  to  a  greater  extent  than  a 
moiety  of  the  paid  up  capital,  yet  the 
general  body  of  the  shareholders  could 
authorise  such  an  act  of  the  directors, 
and  if  so,  they  could  ratify  that  act,  and 
such  ratification  took  place.  They  refer- 
red to  The  Phosphate  Lime  Compam/  v. 


(l)4DeGex,  J.&S.  672. 

(2)  29  Bear.  353. 

(3)  30  Bear.  225. 

(4)  18  W.B.  201. 

Vol,  4<J,— Pbiv.  Covn. 


89 


Oreen  (5) ;  The  Boyal  British  Bank  v.  Tur- 
quamd  (6)  ;  and  to  Story  on  Agency,  p.  250, 
4th  edition. 

Sib  Babnes  Pbacock  delivered  the 
judgment  of  their  Lordships  (7)  : — 

This  was  an  appeal  from  a  decree  of 
the  Recorder  of  Rangoon  in  a  suit  in 
which  the  respondents,  suing  in  the  name 
of  their  inspector,  were  plaintiffs,  and 
the  appellant  was  one  of  the  defendants. 

The  suit  was  brought  to  recover  the 
sum  of  15,296Z.  17«.  6(2.,  for  money  ad- 
vanced by  the  bank  to  the  Oriental  Rico 
Company,  Limited,  and  to.  enforce  an 
equitftble  mortgage  as  a  security  for  the 
advances. 

The  plaintiffs  prayed,  amongst  other 
things,  that  it  might  be  declared  that, 
by  virtue  of  the  deposit  by  the  company 
of  certain  title-deeds  and  the  agreements 
accompanjing  the  same,  they  were  enti- 
tled to  an  equitable  lien  or  mortgage 
upon  certain  messuages  and  premises 
situate  in  the  town  of  Rangoon  for  se- 
curing the  repayment  of  the  said  sum  of 
15,2962.  17ff.  6e2.,  and  that  upon  non-pay- 
ment of  that  amount  the  defendant  might 
be  foreclosed  from  his  equity  of  redemp- 
tion in  the  said  premises,  or  that  the 
said  premises  might  be  sold,  and  the 
proceeds  applied  in  payment  of  the  said 
sum  or  such  other  sum  as  the  Court  might 
find  to  be  due  to  the  plaintiffs,  with  in- 
terest and  costs. 

The  company  were  made  co-defendants 
in  the  suit,  but  they  did  not  appear  or 
defend. 

The  defendant  (appellant)  claimed  the 
property  under  a  purchase  at  a  sale  in 
execution  of  a  decree  against  the  com- 
pany, by  which  he  acquired  the  right, 
title  and  interest  of  the  company,  and 
nothing  more.  That  purchase  was  made 
on  the  31st  of  May,  1872. 

The  principal  question  to  be  decided 
is,  what  is  the  sum'  for  which  the  Union 
Bank  is  entitled  to  a  charge  upon  the 
property.  On  the  part  of  the  bank  it 
was  contended  that  they  are  entitled  to 

(6)  Law  Rep.  7  CP.  43. 

(6)  5  £.  &  B.  246 ;  8.  c.  24  Law  J.  Bep.  Q.B.  327. 

(7)  Present :  Lord  Blackburn  ;  Sir  James  W. 
ColTile;  Sir  Barnes  Peacock;  Sir  Montague  E. 
Smith,  and  Sir  Bobeit  P.  Collier. 
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a  charge  for  the  fall  amount  claimed, 
and  on  the  part  of  the  defendant  (appel- 
lant) that  the  charge  is  limited  to  the 
amount  of  one  half  of  the  actually  paid 
up  capital  of  the  company,  which  paid 
up  capital  the  appellant  in  his  written 
statement  alleged  was  never  more  than 
17,100Z. 

There  was  some  discussion  at  the  hear- 
ing as  to  what  really  was  the  actual 
amount  of  the  paid  up  capital. 

Their  Lordships  then  expressed  their 
opinion  upon  the  point,  and  stopped  the 
learned  counsel  for  the  respondent.  They 
were  of  opinion  that  it  should  be  taken 
at  17,100Z.,  the  amount  found  by  the 
learned  Recorder. 

The  company  was  originally  formed  in 
the  colony  of  Victoria  by  articles  of  asso- 
ciation, dated  the  25th  of  April,  1861, 
and  on  the  18th  of  August,  1864,  it  was 
duly  registered  as  a  company  limited  by 
guarantee  under  an  Act  of  the  Legisla- 
ture of  Victoria,  which  followed  and 
adopted  the  provisions  of  the  Companies 
Act,  1862. 

By  that  registration  the  company,  by 
virtue  of  the  section  of  the  Colonial  Act 
corresponding  with  section  196  of  the 
Companies  Act  of  1862,  became  subject 
to  all  the  provisions,  so  far  as  thev  are 
applicable  to  the  present  case,  of  the 
Colonial  Companies  Act,  in  the  same 
manner  in  all  respects  as  if  it  had  been 
formed  under  that  Act. 

The  articles  of  association  contained 
no  restriction  or  limitation  on  the  com- 
pany's power  of  borrowing. 

As  regards  the  directors,  however, 
their  authority  to  borrow  was  limited, 
for  it  was  expressly  stipulated  by  article 
50  of  the  articles  of  association,  which 
were  registered  under  the  Companies 
Act,  and  of  which  the  bank  was  bound 
to  take  notice,  '*  that  subject  and  with- 
out prejudice  to  the  power  therein  given 
to  the  meetings  of  shareholders  and  the 
conditions  and  restrictions  therein  con- 
tained, the  directors  for  the  time  being 
should  have,  amongst  others,  the  follow- 
ing powers,  that  is  to  say,  the  power  of 
borrowing  and  taking  up  on  the  credit 
of  the  said  company  or  of  its  property, 
any  sum  or  sums  of  money,  from  time 
to  time,  but  so,  nevertheless,  that  the 


total  amount  to  be  so  taken  up  should 
not  exceed  in  the  aggregate,  cu  cm  essisU 
ing  debt  ai  the  same  time,  one  half  of  the 
then  actually  paid  up  capital  of  the  said 
company,  and  that  for  the  purpose 
of  securing  any  sum  or  sums  which 
might  be  so  borrowed  by  the  directors, 
they  should  be  at  liberty  to  mortgage, 
with  or  without  power  of  sale,  and  other- 
wise to  charge  and  incumber,  all  or  any 
part  of  the  property,  estate  and  effects, 
real  and  personal,  of  the  said  company, 
and  to  accept,  make  or  indorse  any  bill 
of  exchange  or  promissory  note  on  behalf 
of  the  said  company, -or  to  overdraw  the 
account  of  the  said  company  at  their 
bankers,  or  to  execute  and  give  any  bond, 
covenant  or  other  obligation  binding 
the  said  company,  and  uie  affairs  and 
concerns  of  the  said  company,  both  in 
India  and  Victoria  and  elsewhere,  and 
that  the  entire  and  sole  management, 
conduct  and  regulation  of  the  business 
and  affairs  of  the  said  company,  both  in 
India  and  Victoria  and  elsewhere,  accord- 
ing to  the  provisions  and  subject  to  the 
restrictions  of  the  said  articles  of  associ- 
ation, should  be  confided  to  and  be  under 
the  direction  of  the  said  directors  for  the 
time  being,  who  should  have  and  might 
exercise  all  the  powers  which  might  be 
exercised  by  the  whole  of  the  share- 
holders." 

It  was  therefore  clearly  beyond  the 
authority  of  the  directors  to  borrow  or 
take  up  upon  the  credit  of  the  company 
as  an  existing  debt  at  the  same  time  an 
amount  or  amounts  exceeding  one  half 
of  the  actually  paid  up  capital  of  the 
company.  There  is  no  doubt  that  the 
authority  of  the  directors,  limited  as  it 
was  by  the  articles  of  association,  was 
capable  of  being  extended  under  the  pro- 
visions of  article  81.  But  by  that  article 
one  half  of  the  rotes  of  all  the  share- 
holders given  at  a  general  meeting  called 
for  the  purpose  was  necessaiy. 

The  article  is  in  the  following  words : — 
'*  One  half  of  the  votes  of  all  the  share- 
holders given  at  a  general  meeting  called 
for  the  purpose  shall  be  competent  and 
necessary  to  make,  to  enlarge,  extend,  re- 
scind, alter  or  repeal,  wholly  or  in  part, 
all  or  any  of  the  provisions  or  powers 
hereiii  contained,  or  to  remove  any  direc- 
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tor  or  irastee,  or  to  increase  or  diminish 
the  number  of  directors,  bat  that  upon 
all  other  questions  or  business  to  be 
transacted  at  any  meetings  (except  as 
herein  speciaHj  mentioned)  a  majority 
of  the  votes  of  the  shareholders  present 
in  person  or  by  proxy  and  not  .declining 
to  vote  shall  decide.*' 

It  was  not  contended  that  the  authority 
of  the  directors  either  to  borrow  or  to 
mortgage  was  ever  extended  at  a  general 
meeting  of  the  shareholders  called  for 
the  purpose,  bat  it  was  contended  by  the 
learned  connsel  for  the  respondents,  that 
the  limitation  of  the  power  of  borrowing 
and  of  mortgaging,  contained  in  article  50, 
was  merely  a  limitation  of  the  authority 
of  the  directors  conferred  by  the  same 
article  ;  that  it  was  not  part  of  the  con- 
stitution of  the  company,  which,  if  the 
company  had  been  originally  formed 
under  the  Companies  Act  of  1862,  must 
have  been  contained  in  the  memorandum ; 
and,  consequentlj,  that  it  was  not  a  limi- 
tation of  the  general  powers  of  the  com- 
pany, or  of  the  whole  body  of  share- 
holders ;  and  that  the  acts  of  the  directors 
in  excess  of  their  authority  might  be  rati- 
fied by  the  company  and  rendered  binding. 

Their  Lordships  are  of  opinion  that  the 
above  contention  is  correct,  and  they  will 
proceed  to  consider  whether  the  acts  of 
the  directors,  in  borrowing  in  excess  of 
their  authority,  were  ever  duly  ratified 
by  the  company. 

The  learned  Recorder  considered  that 
there  was  sufficient  evidence  to  shew 
that  the  shareholders  acquiesced  in  and 
approved  of  the  act«  of  the  directors  in 
borrowing  and  mortgaging,  and  he  relied 
upon  what  took  place  at  the  half-yearly 
meetings  held  in  1868  and  1869. 

A  ratification  is  in  law  treated  as 
equivalent  to  a  previous  authority,  and 
it  follows  that  as  a  general  rule,  a  person, 
or  body  of  persons,  not  competent  to 
authorise  an  act,  oannot  give  it  validity 
by  ratifying  it. 

By  the  21st  of  the  articles  it  is  pro- 
vided that  an  ordinary  half-yearly  meet- 
ing shall  be  held  during  the  months  of 
October  and  April  in  each  year. 
By  the   22nd,   that  an  extraordinary 

general  meeting  may  be  called   at   any 

time  for  a  special  object. 
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By  the  25th,  that  a  notice  shall  be  sent 
to  each  shareholder,  stating  the  day  and 
place  of  the  meeting,  and  '*  also  the  busi- 
ness proposed  to  be  transacted  thereat." 

By  the  26th,  that  at  every  general 
half-yearly  meeting,  the  accounts  and  a 
statement  of  the  company's  afiairs,  &c., 
shall  be  laid  before  the  shareholders,  and 
such  meeting  "may  examine,  allow  and 
confirm  or  reject  the  accounts  and  report 
of  the  directors  or  auditors,  so  as  to  bind 
all  the  members  for  the  time  being  of  the 
company,  and  all  persons  claiming  under 
them." 

The  notice  that  a  half-yearly  meeting 
was  to  be  held  would  sufficiently  indi- 
cate  that  it  was  for  the  purposes  men- 
tioned  in  article  26,  but  would  not  indi- 
cate that  it  was  for  any  other  purpose. 

The  report  of  the  directors  referred  to 
in  article  26  seems  to  their  Lordships 
the  same  thing  as  the  statement  of  the 
company's  affairs  previously  mentioned 
in  the  same  article.  There  is  nothing  in 
the  articles  requiring  th&  directors  to 
circulate  the  reports  among  the  share- 
holders before  the  meetings.  There  is 
no  evidence  in  the  case  that  the  reports 
were  in  fact  circulated  before  the  half- 
yearly  meetings;  and  the  form  of  the  re- 
ports bearing  dates  on  the  days  of  the 
half-yearly  meetings  looks  as  if  they  were 
produced  for  the  first  time  when  laid  be- 
fore those  meetings. 

Their  Lordships  think  that  it  would 
be  competent  for  a  majority  of  the  share- 
holders present  (thongh  not  a  majority 
of  the  shareholders  of  the  company),  at 
an  extraordinary  meeting  convened  for 
that  object,  and  of  which  object  due  no- 
tice had  been  given,  to  ratify  an  act  pre- 
viously done  by  the  directors  in  excess 
of  their  authority ;  and  they  are  not  pre- 
pared to  say  that,  if  a  report  had  been 
circulated  before  a  half-yearly  meeting 
distinctly  giving  notice  that  the  directors 
had  done  an  act  in  excess  of  their  autho- 
rity, and  that  the  meeting  would  be  asked, 
by  confirming  the  report,  to  ratify  the 
act,  this  might  not  be  sufficient  notice  to 
bring  the  ratification  within  the  compe- 
tency of  the  majority  of  the  shareholders 
present  at  the  half-yearly  meeting. 

But  if  the  object  was  to  give  the  direc- 
tors   in  future   an  extended    authority 
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beyond  what  is  given  by  article  60,  their 
Lordships  think  that  it  would  be  an  alter- 
ation of  the  provisions  contained  in 
the  articles,  which,  under  clause  31, 
could  only  be  made  by  a  vote  of  one 
half  of  all  the  shareholders  of  the  com- 
pany. 

There  is  a  wide  distinction  between  ra- 
tifying a  particular  act  which  has  been 
done  in  excess  of  authority,  and  confer- 
ring a  general  power  to  do  similar  acts 
in  mture. 

This  distinction  must  be  borne  in  mind 
in  considering  whether  the  ratifications 
at  the  half-yearly  meetings  of  particular 
acts  done  previously  to  tiiose  meetings, 
gave  validity  to  acts  of  a  similar  charac- 
ter done  subsequently. 

For  instance,  it  is  important  in  consi- 
dering whether  the  ratification  at  the 
Half-yearly  meeting  held  on  the  30th  of 
April,  1868,  of  the  acts  of  the  directors 
in  borrowing  13,000^.,  when  10,000/.  pre- 
viously borrowed  remained  unpaid,  if 
made  out,  so  far  extended  the  powers  of 
the  directors  as  to  authorise  them  to  take 
up  as  an  existing  debt  at  the  same  time, 
a  further  sum  of  23,0002.,  when  the  sums 
of  13,0002.  and  10,000Z.  should  have 
been  paid  off,  notwithstanding  the  provi- 
sions of  article  31,  which  rendered  the 
votes  of  one  half  of  all  the  shareholders 
to  be  given  at  a  general  meeting  neces- 
sary to  enlarge  or  extend  any  of  the 
powers  contained  in  the  articles. 

Their  Lordships  are  of  opinion  that  the 
ratification  at  a  half-yearly  meeting  of  a 
particular  act  in  excess  of  authority 
would  not  extend  the  authority  of  the 
directors  so  as  to  authorise  them  to  do 
similar  act-s  in  future. 

Their  Lordships  have  now  to  apply  the 
above  principles  to  the  facts  of  the  case. 

The  moneys  claimed  in  the  present  suit 
were  advanced  in  February,  1871,10,0002. 
under  the  letter  of  credit  No.  130,  and 
5,0002.  under  the  letter  of  credit  No. 
153.  (See  Mr.  Curtayne's  evidence.  Re- 
cord, p.  135,  line  23,  and  the  account,  p. 
4,  of  the  Record.)  The  balance  remain- 
ing due  of  all  sums  previously  advanced 
by  the  bank  had  been  reduced  at  the  end 
of  1870  to  82.  Bs.  9d.  (See  account  set 
out  in  the  plaint.  Record,  p.  4.) 

The  last  general  half-yearly  meeting  of 


the  company  was  held  on  the  13th  of  Oc- 
tober, 1869.  At  that  meeting  the  direc- 
tors submitted  their  report  for  the  period 
ending  the  30th  of  June,  1869  (Record, 
pp.  ^  and  41),  and  that  report  was 
adopted  (p.  37). 

According  to  the  evidence  of  Mr.  Cur- 
tayne  (p.  135)  the  letter  of  credit  No.  153 
was  issued  on  the  9th  of  September,  1869. 
The  fact  of  the  directors  having  obtained 
that  letter  of  credit  could  not  and  did  not 
appear  in  the  report  of  the  directors  for 
the  period  ending  June,  1869,  and  the 
act  of  obtaining  that  letter  of  credit  or  of 
borrowing  money  thereon  does  not  ap- 
pear to  have  been  ever  reported  or  made 
known  to  the  shareholders,  or    ratified 
by  them.  The  claim,  therefore,  as  to  that 
5,0002.  must  be  rejected  unless  the  ratifi- 
cation of  the  act  of  the  directors  in  ob- 
taining  previous   letters    of    credit   for 
10,0002.  and  5,0002.,  Nos.  150  and  141, 
as  stated  in  the  report  of  the  29th  of  Oc- 
tober, 1868  (p.  37),  which  was  ratified  at 
the  half-yearly  meeting  held  on  that  date, 
authorised  the  directors  to  obtain    the 
letter  of  No.  153  after  the  letter  of  credit. 
No.  141,  of  the  11th  of  September,  1868, 
for  5,0002.,  referred  to  in  that  report,  had 
been  paid  off.     (See  Mr.  Curtayne*8  evi- 
dence, pp.  134  and  135.) 

Their  Lordships  are  of  opinion  that  the 
ratification  of  the  report  of  the  2dth  of 
October,  1868,  did  not  authorise  the 
directors  to  obtain  the  letter  of  credit, 
No.  153,  or  to  borrow  the  5,0002.  now 
claimed  as  having  been  advanced  thereon 
on  the  11th  of  February,  1871.  The 
sum  of  5,000/.  advanced  on  the  17th  of 
Februaiy,  1871,  on  letter  of  credit.  No, 
153,  must  therefore  be  disallowed. 

The  only  item  remaining  to  be  con- 
sidered is  the  10,0002.  advanced  on  the 
11th  of  February,  1871,  on  the  letter  of 
credit  No.  150.     (Page  4  of  Record.) 

That  letter  of  credit,  according  to  the 
evidence  of  Mr.  Cnrtayne,  p.  135,  was 
obtained  on  the  23rd  of  December,  1867. 
It  authorised  the  Chartered  Bank  of 
India,  Australia  and  China,  in  Rangoon, 
they  then  being  the  agents  there  of  the 
Union  Bank,  to  honour  the  Rice  Com- 
pany's drafts  through  their  manager,  Mr. 
Jamieaon,  on  the  Union  Bank  of  Aus- 
tralia in  London  to  the  extent  of  10,0002.| 
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at  any  tiine  nntil  the  29th  of  March,  1869. 
(Page  135.) 

The  ohtaining  of  that  letter  of  credit 
was  mentioned  in  the  report  of  the  direc 
(on,  presented  at  the  meeting  of  the  29th 
of  October,  1868. 

The  following  is  the  statement  con- 
tained in  the  report : — 

*'In  addition  to  the  bank  credit  for 
10,0002.,  with  which  Mr.  Jamieson  had 
been  hitherto  famished  to  enable  him  to 
condact  the  financial  wants  at  Rangoon, 
another  credit  for  5,000Z.  has  been  for- 
warded, which  Mr.  Jamieson  advises  will 
be  of  great  assistance  in  his  operations." 
(Record,  p.  37.) 

That  report  was  read  and  adopted  at 
the  said  meeting.     (Record,  p.  36.) 

It  did  not  necessarily  follow  becanse  a 
letter  of  credit  for  10,0002.  was  obtained 
that  the  directors  wonld  act  upon  it,  in 
yiolation  of  Article  50,  by  taking  np  upon 
it  an  amount  exceeding  in  the  aggregate, 
as  an  existing  debt  at  the  same  time,  more 
than  one-half  of  the  paid-up  capital  of 
the  company.  The  directors  did  not  ex- 
ceed the  anthotity  conferred  npon  them 
by  the  articles  of  association  by  obtaining 
the  letter  of  credit ;  the  excess  of  autho- 
rity was  in  taking  up  upon  it  a  sum  in 
excess  of  the  amount  which  they  were 
anthorised  to  borrow. 

Under  *the  letter  of  credit  a  sum  of 
5,000Z.  might  have  been  taken  np  and 
paid  off,  and  then  another  sum  of  5,000Z. 
taken  up  under  it,  without  an  excess  of 
authority. 

At  the  time  of  the  adoption  of  the  re- 
port, on  the  29th  of  October,  1868,  the 
letter  of  credit  then  existing  was  to  ex- 
pire on  the  29th  of  March,  1869.  It  was 
not  mentioned  in  the  report  that  the 
credit  obtained  was  to  expire  on  that  day, 
but  every  shareholder  must  have  known 
that  letters  of  credit,  in  practice,  are  for 
a  limited  time.  It  is  not  at  all  unusual, 
but  it  is  not  a  matter  of  course,  to  extend 
the  time  if  the  original  credit  has  not 
been  acted  upon. 

Even  if  the  adoption  of  the  report  men- 
tioning the  credit  for  10,000Z.  authorised 
the  borrowing  at  one  time  of  the  whole 
amount  (which  their  Lordships  are  dis- 
posed to  think  it  did  not),  it  by  no  means 
follows  that  it  authorised  the  renewal  of 
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the  letter  of  credit  and  the  acting  upon 
it  after  the  time  originally  limited  had 
expired. 

There  was  nothing  in  the  report  to 
lead  to  the  supposition  that  the  directors 
had  any  intention  to  renew  the  letter  of 
credit  or  to  borrow  money  upon  it  after 
the  29th  of  Maich,  1869.  The  share- 
holders present  at  the  half-yearly  meeting 
might  have  had  very  good  reasons  for 
considering  that  it  was  expedient  to  ob- 
tain a  letter  of  credit  for  10,000i.,  or  even 
to  borrow  upon  it  10,0002.  at  one  time 
during  the  currency  of  the  letter  of  credit, 
without  considering  whether  it  would  be 
prudent  or  advisable  to  borrow  10,0002. 
at  one  time  on  the  11th  of  February, 
1871,  more  than  two  years  after  the  date 
of  the  meeting  of  October,  1868,  and 
when  the  company  might  possibly  con- 
sist of  an  entirely  different  body  of  share- 
holders. 

But,  however  thib  may  be,  their  Lord- 
ships are  of  opinion  that  there  was  no 
evidence  to  shew  that  any  sufficient  no- 
tice of  the  substance  or  effect  of  the  re- 
ports which  were  intended  to  be  presented 
at  the  half-yearly  meetings  above  referred 
to,  was  given  to  the  shareholders  of  the 
company  in  pursuance  of  the  25th  clause 
of  the  articles  of  association  so  as  to  lead 
the  absent  shareholders  to  know  or  even 
to  imagine  that  the  directors  intended  to 
report  that  they  had  exceeded  their  au- 
thority,  or  that,  by  the  adoption  of  the 
report  of  the  directors,  to  he  laid  before 
the  meetine,  an  act  of  the  directors  in 
excess  of  tneir  authority,  could  be  ren- 
dered binding  upon  the  whole  body  of 
shareholders. 

Their  Lordships  being  of  opinion  that 
the  act  of  borrowing  in  excess  of  autho- 
rity was  never  ratified,  it  is  not  necessary 
to  consider  whether,  if  it  had  been  duly 
ratified,  the  property  of  the  company 
would  have  become  cnarged  as  a  security 
for  the  repayment  of  the  amount. 

The  case  of  The  BoyaJ  liritish  Bank  v. 
Turquomd  (6),  and  the  same  case  in  error 
(7),  were  cited  in  the  course  of  the  argu- 
ment te  shew  that  the  excess  of  authority 
was  a  matter  only  between  the  share- 
holders and   the  directors,  and  that  it 

(7)  6  &  &  B.  327 ;  b.c.  25  Law  J.  Rep.  Q.B.  31 7. 
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does  not  affect  the  rights  of  the  Bank. 
In  that  case  it  was  said  by  Jervis,  C.J. : 
'*  We  may  now  take  it  for  granted  that 
the  dealings  witli  these  companies  are 
not  like  dealings  with  other  partnerships, 
and  that  parties  dealing  with  them  are 
bound  to  read  the  statute  and  the  deed 
of  settlement ;  but  they  are  not  bound  to 
do  more.  The  party  here  (that  is  in 
Turquand's  case)  on  reading  the  deed  of 
settlement  would  find  not  a  •  prphibition 
from  borrowing,  but  a  permission  to  do 
BO  on  certain  conditions."  In  the  pre- 
sent case,  if  the  bank  had  referred  to 
clause  50  of  the  articles  of  association 
they  would  have  found  that  the  directors 
were  expressly  prohibited  from  borrowing 
beyond  a  certain  amount. 

The  case  of  Th&  Eoyal  Britiah  Bank  v. 
Twquound  (6)  was  decided  with  reference 
to  a  company  registered  under  7  &  8 
Vict.  c.  110,  and  Chief  Justice  Jervis  re- 
marked that  the  lender  finding  that  the 
authority  might  have  been  made  com- 
plete by  a  resolution  he  would  have  had 
a  right  to  infer  the  fact  of  a  resolution 
authorising  that  which  on  the  face  of  the 
document  appeared  to  be  legitimately 
done.  In  the  present  case,  however,  the 
bank  would  have  found  that,  by  the  ar. 
tides  of  association,  the  directors  were 
expressly  restricted  from  borrowing  be- 
vond  a  certain  amount,  and  they  must 
nave  known  that  if  the  general  powers 
vested  in  the  directors  by  Article  60  had 
been  extended  or  enlarged  by  a  resolu- 
tion of  a  general  meeting  of  the  share- 
holders under  the  provisions  of  section  31, 
a  copy  of  that  resolution  ought  in  regular 
course  to  have  been  forwarded  to  the 
Registrar  of  Joint  Stock  Companies,  in 
pursuance  of  section  53  of  the  Companies 
Act,  and  would  have  been  found  amongst 
his  records. 

Their  Lordships  are  of  opinion  that  the 
learned  Recorder  was  correct  in  holding 
that  this  case  is  different  from  that  of 
The  Boyal  British  Bank  v.  Turquand  (6). 

It  is  unnecessary  to  consider  what 
would  have  been  the  rights  of  the  bank 
if  the  amount  which  they  advanced  had 
not  been  more  than  one  half  of  the 
actual  paid-up  capital,  but  had  been  ad- 
vanced at  a  time  when  an  unpaid  debt 
ou  account  of  moneys  previously  bor- 


rowed from  other  persons,  together  with 
-the  money  lent  by  the  bank,  would  have 
exceeded  the  amount  which  the  directors 
were  authorised  to  borrow.  In  the  pre- 
sent case,  the  10,000Z.  and  5,0002.  were 
both  lent  by  the  bank  itself. 

It  was  argued  that  the  advances  made 
by  the  bank  under  the  letter  of  credit  did 
not  amount  to  a  lending  by  the  bank  or  a 
borrowing  by  the  directors.  There  is 
nothing  in  that  objection.  If,  however, 
it  was  not  a  borrowing,  the  directors  had 
no  power  to  pledge  the  property  sought 
to  be  affected  by  the  equitable  mortgage 
as  a  security  for  the  repayment  of  it.  It 
was  only  for  securing  moneys  borrowed 
that  the  directors  were  authorised  tomort- 
gage  or  charge  the  property  of  the  com- 
pany. 

For  the  above  reasons  their  Lordships 
are  of  opinion  that  the  plaintiffs  are  not 
entitled  as  against  the  defendant  to  a 
charge  on  the  property  beyond  the 
amount  of  one  half  of  17,1002.,  the  paid- 
up  capital  of  the  company. 
(  The  amount  therefore  allowed  to  the 
plaintiffs  by  the  decree  of  the  lower 
Court  must  be  reduced,  and  their  Lord- 
ships will  humbly  advise  Her  Majesty 
that  the  decree  be  reversed,  and  that  it 
be  declared  that  the  plaintiffs  had  a  valid 
equitable  mortgage  on  the  property  men- 
tioned in  the  plaint  for  the  principal  sum 
of  8,550Z.  only. 

It  was  objected  at  the  hearing  on  the 
part  of  the  appellant  that  the  decree 
ought  to  have  been  for  a  foreclosure,  and 
not  for  a  sale,  but  at  the  close  of  the  case 
their  Lordships  were  informed  that  the 
property  had  been  sold  under  the  decree, 
and  that  the  money  had  been  deposited 
in  Court;  and  that  the  appellant  does 
not  object  to  the  sale. 

Their  Lordships  will  therefore  further 
advise  Her  Majesty  that  it  be  ordered 
that  the  costs  of  the  suit  in  the  lower 
Court,  both  of  the  plaintiffs  and  of  the 
defendant  respectively,  as  taxed  by  the 
lower  Court,  be  paid  to  the  said  par- 
ties respectively  out  of  the  proceeds  of 
the  sale  of  the  property  which  are  now 
in  Court,  and  that  out  of  the  balance  of 
such  proceeds  there  be  paid  to  the  plain- 
tiffs a  sum  of  rupees  equivalent,  at  the 
rate  of  exchange  current  between  Ban« 
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goon  and  England  at  the  time  of  the 
Md%  of  the  suit,  to  the  principal  snm  of 
8,550Z.,  with  interest  thereon,  at  the  rate 
of  eight  per  cent.,  from  the  5th  of  October, 
1872,  to  the  date  of  the  sale  of  the  pro- 
perty, together  with  a  proportionate  part 
of  the  accnmnlations,  if  any,  of  the  pro- 
ceeds of  the  sale,  and  that  the  residue  of 
the  said  proceeds  and  of  the  accnmnla- 
tions thereon,  if  any,  be  paid  to  the  de- 
fendant, the  appellant. 

The  responoents  must  pay  the  costs  of 
this  appeal. 


Solicitors — Lawfoid  &  Waterhouse,  for  appellant ; 
Mnmy,  Hutchins  &  Co.,  for  respondentfl. 
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Tthb  divisional  council  op  the 
1877.     J      CAPB   division   (appeUa/nts) 
April  28.  I       V.   COBNELIS  valkbnbtjbq  db 
(^     VILLIERS  (respondent). 

Oape  of  Oood  Hope — Public  Roods — 
Ouratars — Quit  Bent  Tenure — Liability  of 
Owner. 

The  euraicTS  of  the  public  roads  at  the 
Cape  of  Oood  Hope  have  power  to  take 
gravel  and  other  materials  for  fnahing  and 
repairing  the  public  roads  out  of  land  held 
on  a  perpetual  quit-rent  tenure. 

This  was  an  appeal  from  the  Snpreme 
Conrt  of  the  Cape  of  Good  Hope. 

The  appellants  were  the  curators  of  the 
pablio  roads  at  the  Gape  of  Good  Hope. 

The  respondent  was  the  owner  of  land 
held  on  a  perpetual  quit-rent  tenure. 

The  appeal  was  from  a  judgment  of  the 
Snpreme  Court  in  favour  of  the  respon- 
dent, by  which  the  appellants  were  or- 
dered to  pay  to  the  respondent  damages 
for  removing  from  his  land  certain  gravel 
for  the  purpose  of  repairing  roads,  and 
were  restrained  from  again  entering  upon 
the  said  land,  and  from  removing  there- 
from anv  gravel  or  other  things. 

The  declaration  in  the  suit  alleged  that 
the  respondent  was  at  the  time  of  the 
committing  of  the  grievances  complained 
of  the  proprietor  and  occupier  of  certain 
pieces  of  quit-rent  land,  situate  in  the 
Cape  Division,  to  wit,  certain  two  pieces 


of  perpetual   quit-rent    land,  originally 

S "anted  to  one  Dell,  situate  in  the  Cape 
ivision,  and  subsequently  transferred  to 
the  respondent,  and  that  the  appellants,  on  ^ 
divers  days  and  times,  entered  upon  the 
said  land,  and  dug  up  and  removed  there- 
from certain  gravel.  The  declaration  fur- 
ther prayed  that  the  appellants  might  be 
restrained  from  again  entering  upon  the 
land  of  the  respondent  without  his  license, 
and  from  removing  therefrom  any  gravel 
or  other  things,  or  if  it  should  be  found  that 
the  appellants  had  a  right  to  remove  gravel 
or  other  things  from  the  said  )and,  that 
it  might  be  declared  that  such  right 
could  not  be  ezeroised  with  respect  to 
cultivated  arable  or  sowing  land  without 
compensation  to  the  respondent. 

The  appellants  pleaded  that  they  were 
by  law  entitled  to  dig,  get  and  carry 
away  from  the  respondent's  quit-rent 
place  any  stone,  clay  or  other  materials 
which  might  be  serviceable  for  making  or 
repairing  any  main  road.  And  they  fur- 
ther stated  that  their  so  digging,  getting 
and  carrying  away  gravel  from  the  re- 
spondent's said  place  for  the  purpose  of 
repairing  the  main  road,  called  the  Wel- 
lington Road,  was  the  alleged  trespass 
complained  of. 

The  respondent  joined  issue  on  these 
pleas. 

It  was  proved  that  the  land  on  which 
the  alleged  trespass  was  committed  was 
land  granted  on  perpetual  quit-rent,  in 
the  Dutch  yersion  termed  Erfpacht,  to 
one  Dell,  on  the  30th  of  May,  1815, 
which  was  duly  transferred  to  the  re- 
spondent on  the  17th  of  February,  1866, 
and  in  the  original  deed  of  grant,  which 
was  a  grant  by  the  Grovemor  of  the 
colony  of  the  Cape  of  Good  Hope,  was 
limited,  subject  to  certain  conditions 
therein  mentioned ;  and  further,  "  the 
land  thus  granted  "  waB  described  as 
"  being  further  subject  to  all  such  duties 
and  regulations  as  either  are  already,  or 
shall  in  future,  be  established,  respecting 
lands  granted  under  similar  tenure." 

On  the  6th  of  August,  1813,  a  public 
proclamation  was  issued  in  the  colony  of 
the  Cape  of  Good  Hope  by  the  then  Go- 
vernor thereof,  having  the  force  of  law, 
reciting  among  other  things,  that,  al- 
though the  es&bUshment  of  loan  leases 
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might  have  been  snitable  to  the  early 
state  of  the  colony,  when  the  wants  of 
Government  were  not  foreseen,  it  then 
appeared  from  experience  that  the  loan 
tenure  was  injurious  to  that  certainty  so 
essential  to  the  happiness  and  the  interest 
of  the  inhabitants,  and  equally  injurious 
to  the  public  interest  by  preventing  the 
holders  from  appropriating  as  much  of 
their  means  to  the  improvement  and  ex- 
tension of  agriculture,  as  they  would  do 
in  case  they  had  no  right  of  reassumption 
to  apprehend,  and  might  dispose  of  the 
ground  as  they  pleased,  by  subdividing 
the  same  among  their  children,  letting, 
selling  or  otherwise  alienating  it  in  lots, 
cultivating  it  in  the  prospect  of  remote 
benefit  by  the  planting  of  timber,  &c. ; 
and  that,  notwithstanding  a  gradual  re- 
assumption  of  loan  lands,  and  the  re- 
granting  of  the  same  in  lesser  portions, 
on  a  more  certain  tenure,  might  consider- 
ably increase  the  colonial  revenue,  yet 
that,  having  taken  into  consideration  the 
great  utility  of  no  loneer  delaying  the 
improved  cultivation  oi  land  by  giving 
security  to  title,  and  of  making  the  same, 
as  speedily  as  possible,  a  general  measure, 
the  Governor,  Sir  J.  F.  Graddock,  had 
adopted  the  following  determination  :  To 
grant  to  the  holders  of  all  lands  on  loan, 
who  might  regularly  apply  for  the  same, 
their  places  on  perpetual  quit-rent  (Erf- 
pacht},  with  the  following  rights  and 
privileges,  and  on  the  following  terms 
and  conditions,  namely  ...  By  the 
fourth  of  those  clauses,  however,  it  was 
proclaimed  that ''  Government  reserves  no 
other  rights  but  those  on  mines  of  pre- 
cious stones,  gold  or  silver,  as  also  the 
right  of  making  and  repairing  public 
roads,  and  raising  materials  for  that  pur- 
pose on  the  premises,  other  mines  of  iron, 
lead,  copper,  tin,  coals,  slate  or  limestone 
are  to  belong  to  the  proprietor." 

Since  the  date  of  this  proclamation  no 
instance  was  shewn  in  which  the  Grown 
had  ever  enforced  any  other  right  than 
those  mentioned  in  the  said  fourtii  clause, 
over  lands  granted  in  perpetual  quit-rent 
(Erfpaoht),  whether  originally  granted  as 
such  or  converted  from  loan  places,  but 
these  rights  have  been  continuously  exer- 
cised, and  until  the  present  case,  appa- 
rently without  any  dispute  on  the  part  of 


any  holder  of  any  perpetual  quit-rent 
land,  whether  originally  granted  as  such 
or  converted  from  loan  place. 

By  virtue  of  the  Act  of  the  Colonial 
Parliament,  9,  of  1858,  s.  11,  the  Com- 
nussioners  of  Roads  therein  mentioned, 
were  invested  with  all  the  legal  rights 
belonging  to  the  Government  of  the  said 
colony  in  respect,  among  other  things,  to 
the  raising  and  carrying  away  materials 
for  making  and  repairing  public  roads. 

By  virtue  of  the  Act  of  the  Colonial 
Parliament,  10,  of  1864,  s.  3,  every  Divi- 
sional Council  was  thereby  invested,  for 
the  purposes  of  the  said  Act,  which  was 
for  the  construction  and  maintenance  of 
the  main  roads  of  the  colony,  with  all  and 
singular  the  rights,  powers  and  authori- 
ties  set  forth  in  the  Act  No.  9,  of  1858, 
precisely  as  if  such  Divisional  Council 
were  the  Commissioners  of  Roads. 

On  the.  10th  of  June,  1875,  the  Court 
gave  judgment  for  the  respondent,  the 
Chief  Justice  dissenting. 

From  this  jud&rment  this  appeal  was 
brought.  ^     ^  ^^ 

Mr.  BuU  and  Mr.  W.  D.  GriffUh,  for 
the  appellant. — The  land  in  question,  on 
which  the- alleged  trespass  was  commit- 
ted, is  land  held  on  perpetual  quit- rent 
tenure  (Erfpacht),  and  is  subject  to  a 
condition  that  materials  may  be  raised 
ont  of  the  same  by  the  proper  parties  for 
-making  and  repairing  public  rends.  The 
appellants  are  the  Conmiissioners  for  Re- 
pairing the  Public  Roads.  They  raised 
gravel,  which  is  the  trespass  complained  of, 
for  the  repair  of  the  roads,  and  not  other- 
wise. If  gravel  has  been  raised  by  the 
appellants  out  of  cultivated  land,  the  re- 
spondent would  be  entitled  to  compensa- 
tion for  the  injury  done  to  the  surface. 
The  right  to  take  gravel  for  the  repair  of 
the  roads  has  been  continuously  exerdsed. 
This  right  has  never  before  been  ques- 
tioned. 

The  respondent  did  not  appear. 

Sib  Babkes  Peacock  delivered  the 
judgment  of  their  Lordships  (1). 

The  appellants  in  this  case  were  Uie 

(1)  Sir  James  W.  Colvile;  Sir  Barnes  Pea- 
cock ;  Sir  Montague  E.  Smith ;  and  Sir  Robert  P. 
Collier, 
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defendants  in  a  snit  brought  against  them 
by  the  respondent,  who  songht  to  recover 
againBt  them  damages  for  having  entered 
lu8  land  and  taken  away  gravel.  The  de- 
fendants justified  upon  Uie  ground  that 
ihey  had  a  right  to  take  it  for  the  repair 
of  a  certain  public  road ;  and  the  ques- 
tion is  whether  the  defendants  were  jus- 
tified or  not  in  entering  upon  the  plain- 
tiff's land  and  taking  away  the  gravel. 
The  plaintiff  is  the  proprietor  of  a  certain 
perpetual  quit-rent  tenure,  and  the  defen- 
dants are  the  curators  of  the  public  roads 
ander  Act  10  of  1864,  by  section  3  of  which 
they  have  all  the  rights  which  were  vested 
in  the  Commissioners  of  Roads  by  the  Co- 
lonial Act  9  of  1858.  By  the  11th  section 
of  that  Act  it  was  provided  that,  **  For  the 
purpose  of  making  any  such  main  road 
the  aforesaid  Commissioners  of  Roads  or 
other  officer  by  them  duly  authorised  are 
hereby  invested  for  the  purpose  of  so 
doing  with  all  the  singular  and  legal 
rights,  if  any,  belonging  to  the  Govern- 
ment of  this  colony  in  respect  to  the  tak- 
ing  of  any  land  and  the  raising  and  carry- 
ing away  materials  for  making  and  re- 
pairing public  roads,  whether  such  rights 
have  been  preserved  to  the  said  Govern- 
ment by  the  proclamation  of  his  Excel- 
lency Sir  John  Francis  Gradock,  bearing 
date  the  6th  day  of  August,  1813,  per- 
mitting the  conversion  of  lands  on  loan 
into  places  on  perpetual  quit- rent,  or  have 
been  created  by  express  stipulation  or 
condition  in  any  grant  of  freehold  pro- 
perty, or  exist  in  any  other  way  or  man- 
ner  whatsoever." 

The  question,  then,  resolves  itself  into 
this :  Had  the  Government  the  power  to 
take  gravel  out  of  this  land  which  was 
held  upon  a  perpetual  quit-rent  tenure  ; 
and  that  depends  upon  the  grant  itself 
and  upon  the  proclamation  of  the  Go- 
vernment of  the  6th  August,  1813.  The 
grant  is  a  grant  to  Jan  Albertus  Dell,  of 
whom  the  plaintiff  was  the  transferee,  of 
a  perpetual  quit-rent  tenure  '*  subject  to 
all  such  duties  and  regulations  as  either 
were  then  already  or  should  in  ftiture  be 
established  respecting  lands  granted  un- 
der similar  tenure."  The  learned  Chief 
Justice  in  delivering  his  judgment  has 
shewn  that  the  term  by  which  quit-rent 
has  always  been  known  in  the  colony  is 
Vol.  46»— Parr.  Couk. 
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"  Erfpacht,"  which  is  the  term  applied  to 
the  emphyteusis  of  the  Roman  Dutch  law, 
and  was  also  the  term  used  in  the  Dutch 
version  of  the  proclamation  in  the  grant 
in  question,  and  in  all  quit-rent  grants 
which,  prior  to  the  year  1822,  were  made 
out  in  both  the  Dutch  and  English  lan- 
guages. The  jus  emphyteusis  did  not  give 
the  emphyteuta  the  right  of  taking  away 
gravel  or  minerals.  The  proclamation  of 
1813  says,  "  'Every  holder  of  a  loan  place, 
on  his  making  application  by  memorial  to 
Grovemment  for  the  purpose,  shall  have  a 
grant  of  this  place  on  perpetual  quit-rent 
to  the  same  extent  as  he  has  hitherto 
legally  possessed  the  same  on  loan."  By 
clause  3,  '*  The  holder  by  this  grant  shaU 
obtain  the  right  to  hold  the  land  heredi- 
tarily, and  to  do  with  the  same  as  he 
may  think  proper  in  like  manner  as  with 
other  immoveable  propertv,  as  also,  should 
he  deem  it  advisable,  to  sell  or  alienate  it." 
Then  by  clause  4,  "  Government  reserves 
no  other  rights  but  those  on  mines  of 
precious  stones,  gold  or  silver,  as  also  the 
right  of  making  or  repairing  public  roads 
and  raising  materials  for  that  purpose 
on  the  premises,"  and  so  on.  Then  by 
section  11,  "  This  perpetual  quit-rent 
shall  not  be  liable  to  any  further  bur- 
thens but  those  to  which  all  freehold 
lands  are  already  subject," — that  is, 
subject  to  the  reservations  which  are 
expressed  in  this  proclamation, — "  the 
perpetual  quit-rent  shall  not  be  liable  to 
any  other  burthens  but  those  to  which  all 
freehold  lands  are  already  subject."  Then 
by  clause  6  it  is  provided  that  **  In  all  judi- 
cial decisions  regarding  quit-rent  the  same 
rights,  laws  and  usages  shall  be  observed 
which  have  hitherto  been  acted  upon  or 
which  may  hereafter  be  established,  en- 
acted and  followed  in  judicial  decisions 
with  respect  to  freehold  lauds."  That 
must  also  mean,  subject  to  the  reserva- 
tions  contained  in  the  proclamation. 
Their  Lordships  have  arrived  at  the 
conclusion  that  the  view  of  the  case 
which  was  taken  by  the  learned  Chief 
Justice  in  the  Court  below  was  a  correct 
one,  namely,  that  the  grant  to  Dell  was 
subject  to  the  reservation  by  Government  " 
of  the  right  to  raise  and  take  gravel  for 
repairing  the  public  roads.  The  plain- 
tiff's own  witness,  Mr.  De  Wet,  says,  "  I 

0 


98 


PRIVY  COUNCIL  CASB5. 


[N.S. 


Div,  Oouwe,  of  ike  Cape  IHviiion  ▼.  Ik  ViUiers, 

have  been  chief  clerk  in  the  sarveyor 
general's  office  for  about  thirty-three 
years.  I  do  not  remember  that  the  right 
of  the  Grovernment  to  take  gravel  from 
quit-rent  land  originally  granted  as  such 
was  ever  disputed."  Therefore,  whether 
the  land  was  quit-rent  granted  in  lieu  of 
loanland,  or  ofquit-rentoriginaUy  granted, 
the  same  rule  seems  to  have  prevailed 
under  the  proclamation.  Leopold  Mar- 
quard,  another  of  the  plaintiff's  witnesses, 
said,  '*  There  is  no  difference  in  the  form 
of  tenure  between  loan  places  converted 
into  quit-rent  and  those  originally  granted 
as  such."  Therefore,  not  only  by  the  terms 
of  the  grant  as  construed  by  the  Chief 
Justice,  but  by  the  usage,  the  Govern- 
ment seems  to  have  had  the  right  of  tak- 
ing gravel,  and  that  right  has  been  trans- 
ferred to  the  Divisional  Council  of  the 
Cape  Division  by  the  two  Acts  to  which 
allusion  has  been  made. 

In  these  circumstances  their  Lordships 
think  that  the  decree  of  the  Court  below 
must  be  reversed. 

The  plaintiff  asks  in  his  plaint  that  in 
case  it  "  shall  be  found  that  the  defend- 
ants have  any  right  to  remove  gravel, 
stones,  earth  or  other  matter  or  things 
from  the  said  land,  it  may  be  declared 
by  this  Honourable  Court  that  such  right 
cannot  be  exercised  with  respect  to  cul- 
tivated, arable  or  sowing  land  without 
compensation  to  the  plaintiff."  The 
learned  Chief  Justice  in  his  judgment 
says :  "  There  can  be  no  objection  to 
a  judicial  declaration  to  the  effect  that 
the  defendants  are  not  entitled  to  take 
materials  from  such  portions  of  the 
plaintiff's  land  as  have  been  improved  by 
cultivation,  irrigation  or  otherwise,  with- 
out compensation  to  the  plaintiff,  such  com- 
pensation to  be  determined  in  the  manner 
provided  for  by  the  12th  clause  of  Act  No. 
9  of  1858."  Their  Lordships  are  of  opinion 
that  if  the  gravel  was  taken  from  land 
which  had  been  so  improved,  the  plaintiff 
would  be  entitled  to  compensation,  but  in 
his  suit  he  does  not  allege  that  the  gravel 
was  so  taken.  The  case  for  damages  is 
for  taking  the  gravel  from  his  land ;  he 
docs  not  say  that  the  gravel  was  tekken 
from  land  which  had  been  improved,  and 
that  the  defendants  had  taken  it  without 
giving  proper  notice  or  offering  compen- 


sation. Their  Lordships  do  not  think 
that  this  is  a  case  in  which  there  is  any 
necessity  to  make  a  declaration  of  right 
in  their  decree,  although  they  think  it 
right  to  say  that  if  the  gravel  was  taken 
from  cultivated  land  the  owner  of  the 
land  would  be  entitled  under  section  12 
to  receive  compensation,  to  be  estimated 
in  the  manner  provided  by  that  section. 

Under'  all  the  circumstances,  their 
Lordships  will  humbly  advise  Her  Ma- 
jesty that  the  decree  be  reversed  and  the 
suit  dismissed,  and  that  the  respondent 
do  pay  the  costs  of  this  appeal. 


Solicitors — Venning,  Robins  &  Venning,  for 

appellantii. 
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Ma    14    1    ANOTHER  (a/)peZ2anfa)  t;.  JAMES 
^      '   t   BLACKWOOP  (respondent). 

Victoria — Bating — Latid — Local  Govern- 
m&iit  Act,  1874 — Racecourse — PubUc  Pur- 
poses, 

Tlie  Local  Oovermnent  Actj  1874  (Vic- 
ioria)y  by  section  253,  provides  thai  "  edl 
lafid  shall  he  rateable  property  save  land 
the  property  of  Her  Majesty  which  is  unoo 
cupied  or  used  for  public  purposes.** 

Land  wa>s  demised  by  the  Grown  to  ike 
respondent  upon  trust  for  the  "  Victoria 
Racing  Glvh  "  for  tlie  purpose  of  public 
rases.  The  dvh  had  power  to  tc^  toUs 
and  to  make  bye-laws^  and  members  of  the 
club  were  exempt  from  tolly  and  had  cer- 
tain otiier  privileges :  — 

Held,  thai  the  land  was  iwt  used  for 
public  purposes  within  the  meaning  of  the 
Act. 

This  was  an  appeal  from  a  judgment 
of  the  Supreme  Court  of  Victoria,  affirm- 
ing a  decision  of  the  Court  of  Greneial 
Sessions  of  the  Peace  for  the  Central 
Bailiwick,  by  which  it  was  ordered  that 
an  appeal  by  the  respondent,  against  a 
rate  or  assessment  maae  by  the  Council 
of  the  borough  of  Essendon  and  Fleming- 
ton,  should  be  allowed. 

The  appellants  were  the  Mayor  oonn- 
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cilloTBand  bnrgesBeB  of  the  borough  of 
Essmdon  and  Flemington. 

The  respondent  was  the  chairman  of 
the  Victoria  Racing  Club. 

"  The  Local  Government  Act,  1874," 
(38  Vict.,  No.  506),  by  section  253,  pro- 
vides that  "All  land  shall  be  rateable 
property  within  the  meaning  of  this  Act, 
and  of  the  Acts  relating  to  the  incorpo- 
ration of  the  city  of  Melbourne  and  town 
of  Gkielong,  save  as  is  next  hereinafter  ex- 
cepted (that  is  to  say), — ''  Land  the  pre- 
pay of  Her  Majesty  which  is  nnoccnpied 
or  used  for  pablic  purposes,  land  in  the 
occupation  of  the  Grown  or  the  Govern- 
ment of  Victoria,  land  vested  in,  or  in  the 
occupation  of,  or  held  in  trust  for,  the 
municipality  or  the  council  thereof,  land 
vested  in  any  municipality  or  under  the 
management  and  control  of  the  council 
thereof  for  the  purpose  of  water  supply, 
commons,  mines,  places  used  exclusively 
for  public  worship,  mechanics'  institutes, 
and  public  libraries  and  cemeteries,  land 
nsed  exclusively  for  charitable  purposes, 
land  vested  in  fee  or  for  any  lesser  estate 
in  the  Minister  of  Public  Instruction." 

"  The  Victoria  Racing  Club  Act,  1871," 
by  section  8,  provides  that  it  shall  be 
lawful  for  Her  Majesty  to  demise  the 
racecourse  to  the  chairman  of  the  club, 
for  any  term  of  years,  in  trust  for  the 
cinb,  and  for  such  chairman  and  his  sue- 
oeflsors  in  his  office  to  hold  the  land  for 
the  purposes  of  the  Act. 

In  pursuance  of  this  section,  a  lease 
dated  the  8th  of  January,  1872,  from  the 
Crown  to  the  respondent  and  his  succes- 
sors in  the  office  of  chairman,  for  the 
term  of  ninety-nine  years,  at  a  peppercorn 
rent,  was  duly  executed. 

The  council  of  the  borough  made  a 
rate  upon  all  rateable  property  within 
the  borough,  and  the  racecourse,  which 
is  situated  within  the  borough,  was  rated 
and  assessed  on  the  sum  of  2,500^  as  the 
net  annual  value. 

The  respondent  gave  notice,  pursuant 
to  the  274th  section  of  *'  The  Local  Go- 
vernment Act,  1874,"  of  his  intention  to 
appeal  to  the  next  Court  of  Greneral  Ses- 
sions against  this  assessment.  The  appeal 
was  heard  on  the  8th  of  May,  1876,  be- 
fore the  Chairman  of  General  Sessions 
for  the  Central  Bailiwick,  when  it  was 
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proved  that,  at  race  meetings,  the  Vic- 
toria Racing  Club  made  a  charge  for  the 
admission  of  vehicles  to  the  racecourse, 
and  for  the  admission  of  spectators  to 
the  grand  stand,  saddling  paddock,  and 
the  hill ;  that  the  club  sold  by  auction 
the  right  of  vending  liquor  on  the  race- 
course, and  that  it  also  received  money 
for  allowing  sheep  to  graze  and  horses  to 
be  trained  on  it,  and  that  all  the  money 
received  went  to  the  funds  of  the  club. 
It  was  also  proved  that  the  members  of 
the  club  had  certain  privileges  beyond 
the  general  public  as  regards  the  grand 
stand,  saddling  paddock  and  hill. 

The  Chairman  of  the  General  Sessions 
decided  that  the  property  rated  was  not 
rateable  proper^,  inasmuch  as  the  land 
was  Crown  lana  and  was  held  by  trus- 
tees for  public  purposes  solely,  and  they 
had  no  beneficial  interest  in  it,  and  he 
therefore  allowed  the  appeal  with  costs, 
but  stated  a  case  for  the  opinion  of  the 
Supreme  Court,  asking  whether  his  order 
allowing  the  appeal  on  the  ground  herein- 
before nientioned  was  rightin  point  of  law. 

The  case  was  argued  in  the  Supreme 
Court  on  the  21st  cby  of  June,  1876,  and 
judgment  was  delivered,  orally,  affirming 
the  decision  of  the  Greneral  Sessions  with 
costs. 

From  this  judgment  this  appeal  was 
brought. 

Mr,  Wlntyre  and  Mr,  D,  Wood,  for  the 
appellants. — The  racecourse  was  demised 
by  the  Crown  to  the  respondent  and  his 
successors  in  the  office  of  chairman  of  the 
Victoria  Racing  Club  for  a  term  of  ninety- 
nine  years.  It  is  not  "  land  the  property 
of  Her  Majesty  used  for  public  purposes." 
Even  if  land  used  for  the  purpose  of 
horseracing  be  ''land  used  for  public 
purposes,"  the  fact  that  the  Victoria 
Racing  Club  charges  money  for  the  ad- 
mission of  persons  desirous  of  seeing  the 
races,  renders  the  club  beneficial  occu- 
piers for  value.  The  land  cannot  bo 
deemed  land  used  exclusively  for  public 
purposes.  The  club  derives  profit  from 
the  sale  of  liquor  on  the  racecourse,  and 
from  the  pasturage  of  sheep  and  horses 
in  training.  The  members  of  the  club 
enjoy  special  privileges  as  regards  por- 
tions of  the  racecourse,  and  are  exempt 
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firom  toll,  which  oonstitateB  a  beneficial 
occapation  of  the  land.  They  referred 
to  The  Queen  v.  The  Harrogate  Oommis- 
sumers  (1)  ;  The  Queen  v.  Ponsonhy  (2)  ; 
TIis  Mersey  Docks  v.  Oameron  (3)  ;  The 
Oommissioners  of  Leiih  Harbour  y.  The 
Inspector  of  Letth  (4)  ;  The  OorporaMon  of 
Londonv.  Stratton  (5) ;  The  Justices  ofLan^ 
cashire  v.  The  Overseers  of  Oheetham  (6) ; 
The  Queen  v.  SJtee  (7)  ;  Dela  Beche  v. 
8L  James  (8) ;  Tlis  Queen  v.  West  Der^ 
by  (9). 

Mr,  Thesiger  and  Mr,  Henry  Folandy 
for  the  respondents. — The  land  in  ques- 
tion was  not  rateable  property  within 
the  meaning  of  the  said  Local  Govem- 
ment  Act,  1874.  The  land  was  exempt 
from  rating  under  section  258  of  the 
Local  Oovemment  Act,  1874.  The  land 
is  the  property  of  the  Grown  and  is  used 
for  public  purposes.  The  respondent  has 
no  beneficial  interest  in  the  land.  The 
Victoria  Racing  Club  Act  of  1871,  when 
read  with  the  Local  Oovemment  Act, 
1374,  shews  that  the  land  is  not  liable  to 
be  rated.  A  public  racecourse  is  dis- 
tinctly within  the  express  provisions  in 
the  exception  clause  of  the  Act.  The 
occupation  is  not  a  beneficial  occupation  ; 
so  that,  according  to  the  law  in  this 
country,  the  land  would  not  be  rateable. 
The  land  is  vested  in  the  respondent 
solely  for  public  purposes.  They  referred 
to  The  Queen  v.  Badcock  (10). 

Sir  Montague  E.  Smith  delivered  the 
judgment  of  their  Lordships  (11). 

This  appeal  is  from  a  judgment  of  the 


(1)  15  Q.B.  Bep.  1012;  s.  c.  20  LBwJ.Bep.M.C. 

25. 

(2)  3  as.  Rep.  U. 

(3)  11  H.L.   Cas.  443;    s.  c.  35  Law  J.  Rep. 

M.C.  1. 

(4)  liftw  Rep.  1  Sc.  App.  17. 

(5)  45  Law  J.  Rep.  M.C.  22;  s.  c.  Law  Rep.  7 

H.L.  477. 

(6)  37  Law  J.  Rep.  M.C.  12 ;  s.  c.  Law  Rep.  3 

03.  14. 

(7)  4  QJB.  Rep.  2  ;  s.  c.  12  Law  J.  Rep.  M.C.  53. 

(8)  4  E.  &  B.  385 ;  s.  e.  24  Law  J.  Rep.  M.C.  74. 

(9)  44  Law  J.  Rep.  Q.B.  08  ;  s.  c.  Law  Rep.  10 
Q.6.  282. 

(10)  6  Q.B.  Rep.  787;  nam.  Eegma  v.  Trustees 
of  Taunton  Market,  14  Law  J.  Rep.  M.C.  58. 

(1 1)  Sir  Jamee  W.  Colvile ;  Sir  Barnes  Peacock ; 
Sis  Montague  £.  Smith ;  and  Sir  Robert  P.  Collier 


Supreme  Oourt  of  Victoria,  which  affirmed 
the  decision  of  a  Court  of  General  Ses- 
sions of  the  Peace,  disallowing  a  rate, 
made  by  the  council  of  the  boroogh  of 
Essendon  and  Memington,  on  a  race- 
course vested  in  the  respondent,  as  chair- 
man of  the  Victoria  Racing  Club, 

The  description  in  the  rate  is  ''  Trustees 
of  racecourse — racecourse,"  and  the  as- 
sessment is  made  on  a  net  annual  valae 
of  2,500?. 

The  racecourse  is  held  by  the  respon- 
dent  under  a  demise  from  the  Grown,  in 
trust  for  the  club,  and  for  the  purposes 
of  "  The  Victoria  Racing  Club  Act^  1871." 

The  question  to  be  decided  is  whether 
the  racecourse  falls  within  the  exemption 
from  rateability  contained  in  the  253rd 
section  of  the  Colonial  *' Local  Govern- 
ment Act,  1874.*'  That  section  enacts, 
that  '*  all  land  shall  be  rateable  property  " 
save  "  land  the  property  of  Her  Maj<»ty 
which  is  unoccupied  or  used  for  public 
purposes,  land  in  the  occupation  of  the 
Crown  or  the  Grovemment  of  Victoria," 
and  land  held  or  used  under  certain  spe- 
cified conditions  to  which  it  is  not  neces- 
sary to  refer. 

The  respondent  contends  that  this 
racecourse  is  "  the  property  of  Her  Ma- 
jesty used  for  public  purposes  ;  "  the  ap- 
pellants say  that  at  the  time  of  making 
the  rate  it  was  neither  the  Crown's  pro- 
perty nor  used  for  public  purposes. 

The  history  of  the  racecourse  and  of 
the  club  is  found  in  the  preamble  of 
"  The  Victoria  Racing  Club  Act,  1871." 

A  grant  from  the  Crown  (21st  Sep- 
tember, 1859)  was  made  of  certain  lands 
(said  to  contain  301  acres)  to  Mr.  Ligar, 
and  four  other  persons,  for  tweniy-one 
years,  at  a  peppercorn  rent,  upon  tmst 
that  it  and  the  buildings  to  be  erected  on 
it  should  throughout  the  term  '*be  set 
apart,  maintained  and  used  as  a  public 
racecourse,"  subject  to  such  reasonable 
rules  and  regulations  for  the  admission  of 
the  public ;  and  the  price  to  be  paid  for 
such  admission  as  the  trustees  should  in 
writing  resolve  on. 

Power  was  given  to  the  trustees  to 
raise  money  to  be  applied  in  fartherance 
of  the  purposes  of  the  grant,  and  to 
charge  the  admission  prioes  with  the 
payment  of  the  money  so  raised. 
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The  preamble  farther  states  that  in 
1864  the  raomg  club  was  formed,  and 
with  tiie  consent  of  the  above  trustees 
had  "  now  *'  the  control  and  management 
of  the  racecourse,  and  that  the  club  had 
expended  considerable  sums  of  money  in 
improYing  the  course,  and  in  erecting 
good  and  substantial  buildings  and  fences 
on  it,  and  proposed  to  expend  further 
moneys  to  a  considerable  amount  in 
erecting  a  new  g^rand  stand  and  other 
buildings.  Such  was  the  state  of  things 
when  the  Racing  Club  Act  of  1871  was 
passed. 

It  enacts  (section  3)  that  the  club  may 
sae  and  be  sued  in  the  name  of  the  chair- 
man, and  (section  6)  that  execution  may 
iflBue  on  judgments  against  the  chairman 
upon  the  property  of  the  club,  except  the 
land  vested  in  or  demised  to  him  under 
the  Act. 

Section  7  enacts  that  Ligar  and  the 
other  lessees  shall  cease  to  have  any  in- 
terest nnder  the  grant  of  1859,  and  that 
the  land  demised  by  it  shall  be  vested  in 
the  chairman  and  his  successors  *Mn 
trust  for  the  club,"  as  if  he  and  they 
were  a  corporation  sole,  for  the  term 
and  upon  the  trusts  mentioned  in  the 
grant. 

The  8th  section  empowers  Her  Majesty 
to  demise  the  same  land  and  any  contigu- 
008  land  to  the  chairman  and  his  succes- 
sors for  any  term  of  years. 

In  pursuance  of  the  powers  conferred 
by  this  section,  the  Grown,  by  a  grant  of 
the  8th  January,  1872,  demised  the  race- 
course to  the  respondent  and  his  succes- 
sors for  the  term  of  ninety-nine  years,  at 
a  peppercorn  rent,  to  be  held  by  them 
^'  in  trust  for  the  Victoria  Racing  Club, 
for  the  purposes  of  the  Victoria  Bacing 
Club  Act."     • 

The  10th  clause  of  the  Act  is  as  follows : 
— "  The  lands  by  this  Act  vested  in  or 
authorised  to  be  demised  to  the  chairman 
shall  be  held  by  such  chairman,  and  his 
snccessors  in  office,  only  for  the  purpose 
of  being  maintained  and  used  for  a  public 
racecourse,  under  and  subject  to  the  pro- 
visions of  this  Act,  and  any  byelaws  to 
be  made  under  and  by  virtue  hereof,  and 
save  as  herein  expressly  provided,  shall 
not  be  used,  demised  or  let  for  building 
purposes,  or  unless  with  the  permission 


in  writing  of  the  Board  of  Land  and 
Works  first  had  and  obtained,  for  any 
other  purpose  whatsoever." 

It  is  unnecessary  to  consider  whether 
the  term  of  twenty-one  years  granted  by 
the  original  lease  has  merged  in  the 
larger  term,  for  the  11th  section  declares 
that  the  land  so  granted  shall  be  "  vested 
in  the  chairman  for  the  purposes  men- 
tioned in  the  10th  section." 

Powers  are  given  to  the  committee  of 
the  clnb  to  maintain  the  existing  build- 
ings on  the  land,  and  to  erect  such  others 
as  may  in  their  opinion  be  expedient 
"  for  or  in  connection  with  the  use  of  the 
land  as  a  public  raceconrse"  (section  12) ; 
also  to  make  byelaws  for  the  election  of 
members  to  the  clnb,  and  the  expulsion  of 
members,  and  for  the  management  of  the 
affairs  of  the  club,  and  also  for  regulating 
all  matters  concerning  the  racecourse, 
*'  and  the  admission  thereto  and  the  ex- 
pulsion therefrom  of  members  of  the  club 
and  the  public  respectively,  and  the 
charges  to  be  paid  for  such  admission, 
and  for  the  general  management  of  the 
racecourse,  races  and  race  meetings — " 
(section  13). 

It  is  to  be  observed  that  the  Act  pro- 
vides for  two  classes  of  byelaws,  one  regu- 
lating the  club,  the  other  the  racecourse. 
The  24th  section  enables  the  committee 
to  prescribe  by  byelaws,  the  tolls  and 
charges  to  be  levied  for  admission  to  the 
racecourse,  and  the  buildings  thereon, 
and  to  demand  and  recover  them  from 
any  person  coming  upon  the  land  or 
buildings;  but  it  contains  a  very  ma- 
terial provision  in  favour  of  members  of 
the  club,  viz.,  that  *'  the  committee  may 
in  any  such  byelaw  provide  that  mem* 
bers  of  the  club  shall  be  exempt,  either 
wholly  or  to  such  extent  as  such  byelaw 
shall  specify,  from  the  payment  of  all  or 
any  of  such  tolls  or  charges." 

Provision  is  made  that  byelaws  shall 
not  be  in  force  until  a  month  after  they 
have  been  notified  to  the  Chief  Secretary 
of  Victoria,  within  which  period  they 
may  be  disallowed  by  the  Governor  in 
Council  (section  14),  and  for  their  publi- 
cation in  the  Oazette  (section  15).  The 
(Governor  in  Council  may  repeal  byelaws 
(section  18). 

Other  sections  provide  that  they  shall 
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be  exhibited  on  the  raoecoarse,  and  pre- 
scribe penalties  for  offences  against  them 
(sections  18-20). 

Power  is  given  to  the  chairman  to  let 
from  year  to  year,  or  for  a  less  time,  any 
portions  of  the  racecourse  or  the  tolls 
demandable  nnder  the  Act  (section  25). 

Power  is  also  given  to  the  chairman  to 
borrow  on  the  credit  of  the  rents,  profits, 
tolls  and  other  revenue  of  the  clnb, 
15,0002.,  and  to  mortgage  the  revenne  to 
secure  it,  and  to  re-borrow  to  that  amount ; 
the  money  to  be  applied  in  the  permanent 
improvement  of  the  land  for  racing  pur^ 
poses,  or  in  the  erection  and  maintenance 
of  buildings,  or  for  rendering  the  land 
more  convenient  and  useful  for  racing 
purposes  (sections  26,  27,  28). 

Provision  is  made  for  an  annual  audit 
of  the  accounts  of  the  receipts  and  expen- 
diture of  the  club  by  an  auditor  ap- 
pointed  by  the  Board  of  Land  and 
Works;  and  such  accounts  are  to  be 
open  to  the  inspection  of  the  public  (38 
and  following  sections). 

The  43rd  section  enacts  that  if  the  land 
shall,  except  with  the  consent  of  the 
Governor  in  Council,  cease  for  twelve 
months  to  be  used  as  a  public  racecourse, 
or  be  applied  to  any  other  purpose,  it 
shall  revert  to  Her  Majesty  for  the  bene- 
fit of  the  public. 

To  this  provision,  however,  there  is 
attached  a  condition  (material  to  be  con- 
sidered with  reference  to  the  question  to 
be  now  determined),  that  the  Grown 
shall  not  be  entitled  to  resume  possession 
without  previously  paying  to  the  chair, 
man,  "  in  trust  for  the  club,"  the  value 
of  all  buildings  then  upon  the  land,  to  be 
determined  in  case  of  dispute  under  the 
Lands  Clauses  Consolidation  Act  (sec- 
tion 44). 

It  is  to  be  noticed  that  the  Act  as- 
sumes that  the  club  may  possess  real  and 
personal  property,  other  than  the  land 
derived  f^m  the  Crown,  and  vests  such 
property  in  the  chairman  and  his  succes- 
sors, in  trust  for  the  club  (section  9). 

It  appears  from  the  evidence  stated  by 
the  Court  of  Sessions  that  large  sums 
have  been  expended  by  the  club  in  erect- 
ing a  grand  stand,  ranger's  house,  horse 
boxes,  and  other  buildings,  the  grand 
stand  alone  having  cost  14,000Z.     On  the 


other  hand,  large  profits  have  been  de- 
rived  from  the  race  meetings,  as  much  aa 
13,8d7Z.  having  been  received  at'  one 
meeting,  upon  which  there  was  a  net 
profit  of  4,4972.  Large  profits  also  have 
been  made  by  fees  for  the  use  of  the  race- 
course as  training  ground,  and  by  the 
sale  of  the  right  to  sell  liquor,  and  for 
sheep  depastured  on  the  racecourse.  The 
receipts,  it  is  stated,  go  to  the  funds  of 
the  club. 

It  is  also  stated  that  *'  the  members  of 
the  club  have  certain  privil^^s,  so  far  as 
the  grand  stand,  saddling  paddock,  and 
hill  are  concerned,  and  pay  5Z.  a  year." 

If  this  racecourse,  with  all  the  above 
conditions,  had  been  held  under  a  grant 
from  a  private  owner,  it  could  not  have 
been  disputed  that  it  woxdd  be  rateable. 
It  is  exempt  only,  if,  being  Crown  pro- 
perty, it  is  used  for  a  public  purpose. 

In  their  Lordships'  view,  it  is  extremely 
doubtful  whether  it  can  be  predicated 
of  this  land  that  it  was,  at  the  time  and 
for  the  purpose. of  rating,  the  property  of 
Her  Majesty.  It  was  tiben  vested  in  the 
respondent,  and  his  successors,  for  a  term 
of  ninety-nine  years,  with  a  modified  power 
of  sub-letting.  The  Crown  had  a  reversion 
only,  and  was  no  longer  the  present  and 
immediate  owner  of  the  land.  If  the  pro- 
position that  the  property  is  the  Crown's 
be  correct,  it  might^  have  been  afiirmed 
with  equal  truth  had  the  term  been  500 
years  instead  of  ninety-nine  years. 

By  the  interpretamon  clause  of   the 
Colonial  *'  Local  Oovemment  Act,"  the 
words  "  owner  of  any  rateable  property  " 
are  declared  to  mean  "  the  person  for  the 
time  being  entitled  to  receive,  or  who,  if 
the  same  were  let  to  a  tenant  Sit  a  rack 
rent,  would  be  entitled  to  receive  the 
rack  rent  thereof;"    and  by  the  2d0th 
section,  unpaid  rates,  in  de&ult  of  pay* 
ment  by  the  occupier,  may  be  recovered 
from  such  owner.     It  was  conceded  that 
if  the  respondent  should  let  the  land,  the 
tenant,  as  occupier,  would  be  liable  to  be 
rated ;   and  it  seems  plain  that  if  such 
tenant  were  in  default,  the  rates  might 
be  recovered   from  the   respondent  as, 
within  the  meaning  of  the  Act,  the  owner 
of  the  land. 

Undoubtedly,  if  a  grant  were  made  by 
the  Crown  to  its  own  nominee,  as  a  bare 
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trustee  for  ezolnsiyely  pablio  parposes,  it 
might  properly  be  held  that  the  land, 
within  the  meaning  of  the  exemption, 
was  still  the  property  of  the  Crown. 

Bat  is  that  the  character  of  the  re- 
spondent's holding  ? 

In  coming  to  the  consideration  of  this 
question  their  Lordships  assent  to  what 
was  suggested  by  Mr.  Thesiger,  in  his 
able  argument,  that  the  two  questions  of 
property  and  public  use  in  some  degree 
run  into  each  other. 

It  is  not  easy,  nor  is  it  necessary  to 
de&ne,  generally,  what  is  meant  by  the 
words  of  the  exemption  "  the  property  of 
the  Crown  used  for  public  purposes," 
though  land  used  for  the  public  service, 
or  as  a  pubUc  park,  may  be  mentioned  as 
instances  which  would  clearly  fall  within 
them.  But  it  may  well  be  doubted,  whe- 
ther a  racecourse  to  be  enjoyed  by  those 
only  of  the  public  who  are  able  and 
willing  to  pay  for  admission  (all  others 
being  liable  to  be  punished  as  trespassers 
— section  21)  can  be  deemed  to  be  so 
used. 

Their  Lordships,  however,  do  not  think 
it  necessary  to  decide  the  appeal  on  this 
point,  being  of  opinion  that,  in  order  to 
bring  the  case  within  the  exemption,  the 
respondent  ought  to  shew  that  the  land 
was  used  solely  for  public  purposes,  with- 
out any  beneficial  occupation  by  indi- 
viduals ;  and  this,  they  are  of  opinion,  he 
has  failed  to  do. 

The  Chief  Justice  of  the  colony  took 
this  view  of  the  exemption  in  a  case 
whore  the  tolls  of  a  bridge  had  been  let 
for  seven  years  to  a  builder,  to  enable 
him,  it  was  said,  to  repay  himself  the 
cost  of  building  it.  The  bridge  having 
been  found  to  bo  the  property  of  the 
Queen,  Stawell,  C. J.,  said :  '*  The  only 
question,  therefore,  is  whether  it  was 
used  for  public  purposes.  To  be  deemed 
so,  it  must  be  purely  and  solely  used  for 
such  purposes.  Here  the  public  had,  no 
doubt,  a  right  of  passage  over  the  bridge, 
but  only  on  payment  of  a  toll ;  so  that  it 
was  not  for  public  purposes  only,  it  sub- 
served a  private  purpose  also,  and  was 
therefore  rateable." — Hanna  v.  Seyjnowr 
Boad  Board  {\2). 

(12)  2  W.  W.  and  A.  B.  98. 
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The  respondent's  trust  is  two-fold.  He 
holds  in  trust  for  the  club,  and  for  the 
purposes  of  the  Special  Act.  No  doubt 
there  is  some  indication  in  the  Act  that 
these  purposes  were  of  a  public  nature. 
The  sanction  of  the  Governor  in  Council 
required  for  the  bye-laws,  and  the  power 
given  to  the  same  authority  to  repeal 
them,  the  audit  of  the  accounts  by  an 
auditor  appointed  by  Government,  and 
the  direction  that  the  accounts  shall  be 
open  to  the  public,  tend  to  shew  that  in 
some  sense  the  racecourse  is  what  it  is 
called,  '^  a  public  racecourse ;  "  but  these 
are  not  conclusive  tests,  since  some  com- 
mercial companies  of  a  public  or  gtuisi 
pubHc  nature  have  been  made  subject  by 
statutes  to  not  dissimilar  conditions.  But, 
together  with  the  trust  for  these  purposes, 
there  is  the  trust  for  the  club,  and  it  is 

Elain  that  there  are  many  special  privi- 
)ge8  and  profits  to  which  the  members  of 
the  club,  as  such,  are  entitled,  differing  in 
kind  from  any  which  the  general  public 
can  enjoy.  Nor  were  these  privileges 
conferred  without  consideration.  The 
members  of  the  club  had  voluntarily  ex- 
pended large  sums  of  their  own  money  in 
buildings  and  other  improvements  before 
the  land  became  vested  in  them,  and  pro- 
posed to  spend  further  moneys  for  the 
same  purpose.  It  was,  therefore,  not  un- 
reasonable that  they  should  have  special 
privileges^  and  an  interest  in  the  profits 
to  be  derived  from  the  racecourse. 

Thus  the  24!th  clause  enables  the  com- 
mittee, in  framing  the  bye-laws  prescrib- 
ing the  tolls  and  charges  to  be  taken  on 
admission,  to  exempt  the  members  of  the 
club  wholly  or  in  part  from  such  tolls  and 
charges ;  and,  although  the  bye-laws  have 
not  been  produced,  it  was  not  denied  that 
this  exemption  has  been  made.  There  is 
nothing  in  the  terms  of  the  trust  (if  no 
bye-law  was  made  to  the  contrary)  to 
prevent  the  members  of  the  club  having 
access  at  all  times  to  the  racecourse  and 
the  buildings  on  it  without  payment ;  and 
they  have,  as  stated  in  the  case,  certain 
privileges,  *'  so  far  as  the  grand  stand, 
saddling  paddock,  and  hill  are  con- 
cerned." 

It  is  true  the  members  pay  an  an- 
nual sum  of  hi, ;  but  this  is  obviously 
the  subscription  to  the  olub,  and  in  re- 
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spect  of  it  they,  as  members  of  the  clnb, 
obtain  privileges  of  an  oxclnsi  ve  character, 
greatly  coveted  and  valued  by  those  on- 
gaged  in  racing  pursuits,  which  consti- 
tute a  beneficial  enjoyment  of  the  land 
beyond  that  of  the  general  public. 

Farther,  the  club,  as  a  club,  has  a  pe- 
cuniary interest  in  the  rents  and  profits 
of  the  racecourse. 

The  Act  contains  no  express  trust  for 
the  appropriation  of  these  profits,  but  a 
trust  may  be  implied  from  the  24th  sec- 
tion that  they  should  be  applied  to  the 
maintenance  of  the  racecourse,  and  the 
use  of  it  for  racing  purposes.     No  pro- 
vision is  made  for  the  appropriation  of 
the  surplus  profits  after  these  purposes 
are  fulfilled,  and  their  Lordships  see  no 
reason  to  suppose  that  they  might  not  be 
properly  applied   to  repay  the  moneys 
which  the  club  may  have  expended  for 
the  buildings  placed  upon  the  land.   This 
would  obviously  be  a  benefit  to  its  mem- 
bers derived  from  the  profits  of  the  land. 
Not  only  so,  but  by  the  express  provi- 
sion of  the  44th  section,  on  the  contin- 
gency of  the  land  reverting  to  the  Crown 
in  case  it  shall  cease  to  be  used  as  a  race- 
course, the  club  would  receive  a  large 
pecuniary  benefit  in  being  paid  the  value 
of  all  the  buildings  on  the  land.     It  is 
evident  that  the  cost  of  these  buildings 
might  have  been  defrayed  entirely,  or  in 
great  part,  out  of  the  profits  derived  from 
the  racecourse.     In  addition  to  any  mo- 
neys which  the  club,  out  of  its  own  funds, 
may  have  spent  on  buildings,  either  be- 
fore or  after  the  Act,  the  15,000?.,  which 
the  respondent  was  empowered  to  borrow 
on  the  credit  of  the  tolls  and  rents,  may 
have  been  expended  for  the  same  pur- 
pose.    Ail  buildings  thus  placed  on  the 
land  were  to  bo  maintained  out  of  the 
profits  of  the  racecourse,  and  the  money 
borrowed  to  erect  them  might  have  been 
wholly  repaid  from  the  same  source ;  yet, 
in  the  event  of  the  cesser  of  the  term,  the 
respondent  would  receive  in  money  the 
full  value  of  all  those  buildings. 

The  only  trust  declared  of  this  money 
is  "  for  the  club."  Its  members,  there- 
fore, would  be  absolutely  entitled  to  it, 
subject  to  no  obligation  to  apply  it  to  any 
public  purpose  whatever. 


The  Judges  below  do  not  deny  that  a 
beneficial  interest  may  accrue  to  the  club 
in  this  respect ;  but  say  that  as  a  for- 
feiture and  consequent  resumption  are 
not  to  be  presumed,  '*  they  are  not  to 
suppose  that  the  value  of  the  buildings 
will  be  received  by  the  club."  Such  a 
contingency,  however,  might  very  possibly 
happen.  Supposing  the  profits  to  be 
insufficient  to  maintain  the  racecourse,  it 
is  not  likely  the  club  would  keep  it  open 
at  a  loss,  and  resumption  might  then 
take  place.  Besides,  these  provisions, 
coupled  with  those  already  commented 
upon,  afford  tests  for  determining  whe- 
ther or  not  the  land  was  vested  in  the 
respondent  as  a  bare  trustee,  for  a  public 
purpose  only. 

The  respondent's  counsel  sought  to 
support  their  contention  that  the  use  of 
land  as  a  race-course  was  a  public  pur- 
pose, by  referring  to  the  6th  clause  of 
the  Victoria  Land  Act,  1869,  which  en- 
ables the  Governor  to  reserve  from  sale 
Crown  lands  which,  in  his  opinion,  are 
required  ^'  for  any  public  purpose  whatso- 
ever," or  **'  for  the  recreation,  convenience, 
or  amusement  of  the  people ; "  but  a  com- 
parison of  this  clause  with  the  exemption 
clause  of  the  Local  Government  Act  does 
not  assist  the  respondent.  The  words 
"  for  the  recreation,  Ac.,  of  the  people," 
are  not  found  in  this  exemption  clause, 
and  the  introduction  of  them  into  the  6th 
clause  of  the  Land  Act,  indicates  that  the 
previous  words,  **  for  any  public  purpose/' 
may  have  been  used  in  a  sense  which 
would  not  include  objects  of  this  nature. 

It  is  unnecessary  to  refer  at  length  to 
the  English  decisions.  In  this  country 
the  exemption  of  Crown  property  rests  on 
the  omission  in  the  Poor  Law  Acts  of  any 
words  to  bind  the  Crown.  In  Victoria 
the  exemption  is  defined  and  limited  by 
express  enactment.  So  the  clajss  of  cases 
in  England,  which  declared  that  land 
used  for  public  purposes,  and  from  which 
the  occupiers  derived  no  individual  profit, 
was  exempt  from  rateability,  derived  their 
authority  simply  from  being  decisions  of 
the  Courts.  These  decisions  were  swept 
away  by  the  judgment  of  the  House  of 
Lords  in  The  Mersey  Docks  v.  Cam&rm 
(3),  which  determined  in  effect  that,  ex- 
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cept  in  the  case  of  the  Crown,  a  liability 
to  be  rated  attached  upon  every  occnpa- 
tion  from  which  benefit  is  derived,  al- 
thonffh  the  occupation  was  for  purposes 
which  might  be  deemed  to  be  of  a  public 
nature.  Even  when  the  above-mentioned 
class  of  cases  was  considered  to  declare 
the  law,  Lord  Campbell,  in  The  Queen  ▼. 
Harrogate  (14),  said,  "  Yon  have  to  shew 
that  iJl  the  pnrposes  to  which  the  money 
was  applied  are  public." 

Their  Lordships  will  humbly  advise 
Her  Majesty  that  the  judgement  of  the 
Supreme  Court  and  the  decision  of  the 
Court  of  General  Sessions  be  reversed ; 
and  the  Court  of  Sessions  having  reserved 
the  question  of  the  amount  of  the  rate  until 
the  question  of  the  liability  of  the  respon- 
dent to  be  rated  had  been  decided  by  the 
Supreme  Court,  they  will  further  advise 
Her  Majesty  to  direct  that  the  case  be  re- 

(14)  15  Q.B.  Bep,  1012 ;  8.  c  20  Law  J.  Bep. 
Ha  26. 
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» 
mitted  to  the  Court  of  General  Sessions, 
with  a  declaration  that  the  respondent  is 
liable  to  be  rated  for  the  racecourse,  for 
the  purpose  of  that  Court  determining  the 
amount  of  the  assessment.  Their  Lord- 
ships think  that  each  party  should  pay 
his  own  costs  in  the  Supreme  Court ;  and 
Her  Majesty  will  therefore  be  further  ad. 
vised  to  iUrect  that  the  costs  (if  any) 
which  may  have  been  paid  by  the  appel- 
lants to  the  respondent,  under  the  rule  of 
the  Supreme  Court  of  the  4th  of  July, 
1876,  be  repaid  by  the  respondent  to  the 
appellants. 

The  respondent  must  also  pay  to  the 
appellants  the  costs  of  the  appeal  to  Her 
Majesty. 


SolicitoTS->T.  Randall,  for  appellants;  Tamplin, 
Taylor  &  Joseph,  for  respondent. 


Toil,  48.— Pbiv.  Cottko. 
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APPBAI4 — Canada:  province  of  Quebec:  eUction: 
appeal  from  judgment  of  Siupeirior  Ccurt^ — The 
**  Quebec  Gontroyerted  ElecUona  Act,  1876," 
vested  Uie  decision  of  controyerted  elections 
in  the  Superior  Court,  and  section  00  enacted 
"  that  such  judgment  shall  not  be  susceptible  of 
appeal" : — HtSi,  on  petition  for  leave  to  appeal, 
that  haying  regard  to  the  subject  matter  of 
legislation,  the  Act  excluded  the  prerogative 
right  of  appeal  to  the  Grown.  Tkeberge  v. 
Laudry,  1 

BAmLBUPTCT  Obdw AKCB.    See  Hong  Kong. 

Cafk  or  Gt>oD  B,oPB— public  roads:  curatora: 
quit  rent  tenure] — The  curators  of  the  public 
roads  at  the  Cape  of  Orood  Hope  have  power 
to  take  gravel  and  other  materials  for  making 
and  repairing  the  public  roads  out  of  land  held 
on  a  perpetual  quit-rent  tenure.  The  Divisional 
Council  of  the  Cape  Division  v.  De  ViUisrSf  05 

Clbbot — vcsttnents :  communion  :  wafer  bread : 
position  of  minister :  crucifix :  finality  of  judg- 
ment of  judicial  committee] — The  Act  of  Uni- 
formity, 1st  £liz.,  c.  2,  bj  section  26,  provided 
*'  that  such  ornaments  of  the  church  and  of 
the  ministers  thereof  shall  be  retained  and  be 
in  use,  as  were  in  this  Church  of  England  by 
authority  of  Parliament  in  the  second  year  of 
King  Edward  the  Sixth,  until  other  order  shall 
be  therein  taken  by  the  authority  of  the  Queen's 
Majesty,  with  the  advice  of  her  Commissioners 
appointed  under  the  Great  Seal  of  England  for 
causes  ecclesiastical  or  of  the  metropoliUin  of 
this  realm."  The  Advertisements  of  1666  pro- 
vided that  "  every  minister  saying  public 
prayers  or  ministering  the  sacraments  or  other 
rites  of  the  church  shall  wear  a  comely  surplice 
with  sleeVes."  The  ornaments  rubric  of  1662 
provides  *'that  such  ornaments  of  the  church 
and  of  the  ministers  thereof  at  all  times  of  their 
ministration  shall  be  retained  and  be  in  mse  as 


were  in  this  Chuxch  of  England  by  the  authoritj 
of  Parliament,  in  the  second  year  of  the  reign 
of  King  Edward  the  Sixth :  *—Held,  first,  that 
these  Advertisements  were  a  takins  of  order 
within  the  meaning  of  the  Act,  and  are  to  be 
read  as  part  of  the  Act ;  secondly,  that  the  Act 
and  the  Advertisements  were  not  repealed  or 
altered  by  the  rubric  in  the  Prayer-book  of 
1662  ;  thiidly,  that  the  proper  ornament  of  the 
minister  in  the  ministration  of  the  Holy  Com- 
munion and  other  rites  in  pariah  diurches  is  a 
surplice  only.    Bidsdale  V.  Cl^fion,  27 

The  rubric  of  1662  directs  that  "  when  the  priest, 
standing  before  the  table,  hath  so  ordered  the 
bread  and  wine  that  he  may  with  more  readineis 
and  decency  break  the  bread  before  the  people, 
and  take  the  cup  into  his  hands,"  he  shall  say 
the  prayer  of  consecration  : — Held,  that  by  the 
words  *'  before  the  people,"  coupled  with  the 
direction  as  to  the  manual  acts,  i»  meant  in  the 
sight  of  the  people,  and  that  the  minister  must 
stand  in  such  a  position  that  the  people  may 
see  him  perform  the  manual  acts.    Ibid. 

The  rubric  of  1662  directs  that  "  to  take  away  all 
occasion  of  dissension  and  superstition  which 
any  person  hath  or  might  have  concerning  the 
bread  and  wine,  it  shall  suffice  that  the  bread 
be  such  as  is  usual  to  be  eaten : " — Hdd^  that 
by  the  words  "  it  shall  suffice,"  taken  in  con- 
nection with  the  other  words,  that  which  is  not 
bread  usually  eaten  will  not  suffice,  and  that  the 
use  of  flour  and  water  rolled  ywy  thin  into  the 
form  of  a  wafer  and  unleavened  is  unlawful 
Ibid. 

A  crucifix  placed  on  a  screen  separating  the  chan- 
cel from  the  body  of  the  church  is  not  a  bwfnl 
church  ornament.    Ibid. 

Although  the  judgment  of  the  Judicial  Gommittee 
on  appeal  from  the  Arches  Court  is  final  iiUa' 
partest  yot  the  proceedings  being  penal  in  their 
consequences,  their  Lordships  will  in  some  cir- 
cumstances entertain  an  appeal  inter  aUot  in* 
volving  questions  already  diecided.    Ibid. 
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OoKPAinr-  orUehB  qf  oitoeiatiim:  borrowing 
ftfmn  of  dktoUnn:  aiwmoe  t»  €sce$9 :  rtUifica- 
tiot^  ijf  •kartkoidtf'] — ^AitideB  of  assodation  of 
ft  eompBDy  r^gistend  under  a  Colonial  Btatnte 
adopting  the  Companies  Act,  1862,  proyided 
that,  enbjeet  to  poveza  given  at  meetingB  of 
flhanfaoliim,  the  directors  should  have  power 
to  bonow  on  the  property  of  the  company  any 
sum  '*  not  exceeding  in  the  a£^;regate  one  half 
the  paid  up  capitaL**  The  articles  further  pro- 
fided  that  one  half  of  the  votes  of  the  share- 
holderB  called  for  the  porpose  should  be  "  neces- 
sary" to  enUxge,  extend,  rescind  or  alter  all  or 
any  of  the  provisions  contained  therein.  The 
directors  exceeded  their  borrowing  powers: — 
£W,  that  the  limitation  of  the  power  of 
bonowing  was  merely  a  limitation  of  the 
aathority  of  the  directors,  and  was  not  part  of 
the  constitation  of  the  company ;  that  the  act 
of  the  directors  might  be  ratified  by  the  com- 
pany at  a  half-yearly  meeting,  but  that  such 
ratification  would  not  enlarge  the  borrowing 
powers  of  the  directors  for  the  future.  IrwM 
V.  Union  Bank  qf  Awtralia,  87 

HoiroKoira — banhmptey:  orditianoel — The  pro- 
visions contained  in  section  167  of  the  Sank- 
niptcy  Ordnance,  1864,  of  Hong  Kong,  do  not 
apply  to  "  deeds,  instrnments  or  agreements  " 
executed  by  a  debtor  under  section  166  of  that 
Ordinance.    Benecke  v.  WkUtall,  81 

HuBBAMD  AMD  Wltb.    See  Marriage  Contract. 

Htpothbc.    See  Marriage  Contract. 

L&im  Acts — oomtruciion:  jvdgmaU :  fi.fa, :  title : 
ftgiitrar\—Thb  Transfer  of  Land  Act    (Vic- 
toria, 2  &  3),  by  section  106,  provides :  "  Tliat 
no  execution  registered  shall  bind,  charge  or 
aflbct  any  land,   but  the    Registrar,   on  being 
served  with  a  copy  of  any  writ  of  fieri  facias, 
accompanied  by  a  statement  specifying  the  laud 
sought  to  be  affected  thereby,  shall,  after  mark- 
ing upon  such  copy  the  time  of  such  service, 
enter  the  same  in  the  register  book,  and  after 
any  land  shall  have  been  sold  under  such  writ, 
the  Begistrar  shall,  on    receiving  a   transfer, 
enter  such  transfer  in  the  register  book,  where- 
upon the  purchaser  shall  become  the  transferee, 
and  be  deemed  proprietor   of  the  land,  pro- 
vided that  until  iuch  service  as  aforesaid  no 
sale  or  transfer  under  the  writ  shall  be  valid  as 
against  a  purchaser  for  value,  notwithstanding 
the  writ  was  actually  lodged  for  execution  at 
the  tnm^  of  the  purchase,  and  the  purchaser  had 
actual  or  constructive  notice  of  the  lodgment 
of  such  writ    Every  such  writ  shall  cease  to 
ailect  any  land,  unless  a  transfer  upon  a  sale 
under  such  writ  shall  be  left  for  entry  upon 
the  register  within  three  months  from  the  day 
on  which  the  copy  was  served."    A  copy  of 
a  writ  of  fi,fa»  against  a  registered  proprietor 
was  served  on  the  Begistrar,  and  copy  of  an 
aUoM  writ  was  served  within  three  months,  but 
no  txansto  under  the  original  writ  was  left 


for  entry  within  three  months.  After  the  ex- 
piration of  three  months  ficom  the  service  of 
the  original  writ  the  Registrar  issued  a  certifi- 
cate of  title  to  a  purchaser  firom  the  registered 
proprietor,  the  transfer  being  lodged  for  regis- 
tration before  the  service  of  the  alias  wnt',— 
Held,  that  the  Registrar  was  justified  in  issuing 
such  certificate.  Begistrar  of  TiiUsof  Victoria 
v:  Paterson,  21 

MAamAOB  CoKTiucT — eommunitg  of  property  : 
h/potheo  by  wife :  effect  of  dissolution  of  com- 
munity:  notarial  deeds:  initials  of  notary'] — 
By  the  Canadian  Act,  4  Vict  c.  30.  s.  36,  it  is 
provided  "  that  no  married  woman  shall  become 
security  or  incur  any  liability  for  debts  which 
may  be  entered  into  by  her  husband  during 
their  marriage."  By  a  marriage  contract  en- 
tered into  b^ore  the  passing  of  the  above  Act 
it  was  apireed  that  the  parties  should  live  in 
community,  that  immoveable  property  should 
be  deemed  moveable,  and  that  on  the  dissolution 
of  community  the  wife  should  resume  her  pro- 
perty free  from  all  charge  unless  assented  to  by 
her.  By  a  notarial  deed  entered  into  before  the 
passing  of  the  above  statute  the  husband  and 
wife  hypothecated  certain  immoveable  property 
of  the  wife  by  way  of  surety  to  creditors  of  a 
son.  The  deed  contained  an  express  consent  of 
the  wife.  The  wife  afterwards  dissolved  the 
communitv: — Hdd,  that  the  wife's  property 
was  bound  by  such  hypothec.   Hamel  v.  Panet^  5 

A  notarial  deed  was  wntten  on  several  pieces  of 
paper: — Held,  that  each  paper  did  not  require 
the  initials  of  the  notary,    ibid. 

Batb — victoria:  raceoowrse:  public  purposes] — 
The  Local  Government  Act,  1874  (victoria),  by 
section  263,  provides  that  "  all  land  shaU  be 
rateable  property  save  land  the  propertV  of 
Her  Msgesty  which  is  unoccupied  or  used  for 
public  purposes."  Land  was  demised  by  the 
Crown  to  the  respondent  upon  trust  ^r  the 
"Victoria  Racing  Club"  for  the  purpose  of 
public  races.  The  club  had  power  to  take  tolls 
and  to  make  bye-laws,  and  members  of  the  club 
were  e^jLempt  from  toll,  and  had  certain  other 
privileges : — Held,  that  this  land  was  not  used 
for  public  purposes  within  the  meaning  of  the 
Act     Tke  Mayor  of  Eesendon  v.  Blaclaoood,  98 

RoAos — Material  for  repair  of.  See  Cape  of  Good 
Hope. 

Skbvicb — wrU  of  summons:  corporation:  sub- 
stituted service]— ThB  Supreme  dourt  Procedure 
Law,  1872  (Jamaica),  by  section  19  provides, 
"that  in  any  action  against  a  person  residing 
out  of  Jamaica,  it  shall  be  hiwfu  for  the  Court 
or  a  Judge  upon  being  satisfied  by  affidavit  that 
there  is  a  cause  of  action  which  arose  within 
the  jurisdiction  or  in  respect  of  a  breach  of 
contract  made  within  the  jurisdiction,  and  that 
such  person  carries  on .  in  Jamaica  any  trade  or 
business,  and  that  he  has  no  known  agent  in 
Jamaica  authorised  to  bring  actions  ...  to 
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Older  that  the  eenrioe  of  the  vrit  and  all  eab- 
sequent  proceedings  may  be  made  on  any  servant 
or  agent  in  Jamaica  engaged  in  carrying  on  for 
ench  person  snch  .  .  .  trade  orbasiness."  The 
appellante  were  a  company  oonTeying  mails  and 
passengers  to  and  from  Oreat  Britain  to  the 
West  Indies.  The  com^ny  was  domiciled  in 
London  but  had  a  snpenntendent  in  Jamaica : 
— iffeld,  that  the  appellants  were  a  "person" 
within  the  meaning  of  the  above  section,  and 
that  they  carried  on  a  business  in  Jamaica. 
Secondly,  that  an  order  directing  service  on 
their  superintendent  in  Jamaica  was  correct. 
Roifal  Mail  Steam  Packet  Co,  v.  Brahaniy  67 

Statuts— '  Neuifoundland :  territory :  Conception 
Bay :  construction  qf  colonial  etatiUe'] — By  the 
17  VicU  c  I,  of  Newfoundland,  the  respond- 
ents were  incorporated  for  the  purpose  of 
establishing  telegraph  communication  between 
America  and  England,  via  Newfoundland,  and 
section  14  provided  that  *'No  other  person 
shall,  during  fifty  years,  be  permitted  to  make 
any  lines  on  the  island,  or  to  extend  to  or  ent«r 
upon  or  touch  any  part  of  the  island  or  the 
coast  thereof,  or  of  the  islands  or  places  within 
the  jurisdiction  of  the  government  of  the 
colony,  with  any  telegraphic  cable,  wire  or  other 
means  of  telegraphic  communication  from  any 


other  island,  eountry  or  {daee  whBtao&ffX* 
The  appellants  moored  a  telegraph  oaUe  to  a 
buoy  placed  more  than  three  mdfs  from  the 
shore  of  Newfoundland  in  Conception  Bay. 
where  the  soil  is  permanently  under  water,  for 
the  purpose  of  tuegraphie  eommunioation  be- 
tween America  and  Ssgland,  and  messages  were 
not  repeated  in  the  colony : — Held,  fint,  that 
Conception  Bay  is  part  of  the  territory  of  New- 
foundland, and  that  the  above  statute  prebibited 
the  use  of  any  part  of  such  territory  lor  tele- 
graphic purposes  by  any  other  than  respondents. 
IHnot  United  States  Cable  Co,  r.  Anglo- Amenean 
Tdsyrapk  Co,,  71 

Waste  Laitd— ctoimi  grant:  oold  minet:  pre- 
rogative of  the  orofon] — ^By  6  £  6  Vict  c  86.  e. 
6,  the  governors  of  the  Australian  Colooies 
were  authorised  in  the  name  and  on  behalf  of 
her  Majesty,  to  convey  in  fee  simple  to  a  pur- 
chaser, any  waste  land  of  the  Crown  in  soch 
colonies: — Held,  that  a  conveyance  under  the 
above  statute  did  not  transler  the  rights  of  the 
Crown  to  gold  which  might  be  found  in  such 
h&nd.  JViMeg  v.  T%e  Attom^-General  of  Vie- 
ioria,  18 

WoBDS.    **  Person,"  67 
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Chap.  ]. 
ContoUdaied  Fund  (£350,000). 


ABSTRACT  0 


TUB    BNACTMENTB, 


I.  bne  qf  350,000/.  out  of  the  ConMotidaltd  FStnd/or  tke  terviee  oftkt  year  ending  3Ut  March  \S77^ 
i.  Fowtr  to  tht  TreiuKry  to  borrow. 


An  Aftt  to  apply  tbe  3um  of  Three 
houdred  and  Rfty  thousaad  pounds 
out  of  the  Consolidated  Fund  to  the 
service  of  the  year  ending  the  thirty- 
firat  day  of  March  one  thoustmd  eight 
hundred  and  seventy-seven. 

(12th  March  1877.) 

Most  GncioQS  Sovereign, 
Wi,  your  Mqeatf'B  most  dutiAil  and  loyal 
tnlgedi,  Uie  Conunons  of  the  United  Kingdom  of 
Gnat  Britaia  and  Ireland  in  Parliament  assem- 
bled, towards  making  nooi  the  supply  which  we 
litve  cheerfullv  granted  to  Your  M^esty  in  this 
WMbn  of  Parliament,  hare  resolved  to  grant  unto 
Year  M^esty  the  sum  herein-after  mentioned ; 
ud  do  therefore  most  humbly  beseech  Your 
UiJMty that  it  maj be  enacted  1  andbeitenacted 
t?  the  Queen's  most  Excellent  M^esty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual 
ud  Temporal,  and  Commons,  in  this  present 
I'uliunent  assembled,  and  by  the  authority  of 
tlie  nine,  as  follows  : 


1.  The  Commissioners 
Treasury  for  the  time  being 
Consolidated  Fund  of  the 
Great  Britain  and  Ireland, 
making  good  the  supplv  j 
jesCy  for  the  service  of  the 
thirW-first  day  of  March' 
hundred  and  seven^-aevei 
hundred  and  fifty  thousand 


of  Her  M^esty'a 
may  issue  out  of  tiie 

United  Kingdom  of 

and   apply  towards 

granted  to  Her  Ma- 

year  ending  on  the 

one  thousand  eight 
,  the  sum  of  threa 
pounds. 


2.  The  Commissioners  of  the  Treasuiy  maj* 
borrow  from  time  to  time  on  the  credit  of  thg 
said  sums,  any  sum  or  sums  not  eiceedinK  in  the 
whole  the  sum  of  three  hundred  and  fifty  thousand 
pounds,  and  shall  repay  the  moneys  so  borrowed 
with  interest  not  exceeding  five  pounds  per  cen- 
tum per  annum  out  of  the  growing  produce  of  the 
Consolidated  Fund  at  any  period  not  later  thaa 
the  neit  succeeding  quarter  to  that  in  which  tha 
said  sums  were  borrowed. 

Any  sums  so  borrowed  shall  be  placed  to  the 
credit  of  the  account  of  Uer  Mqest;r'a  Ex- 
chequer, and  shall  form  part  of  the  said  Con- 
solidated Fund,  and  be  available  in  any  maimer 
in  which  such  fund  is  available. 
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STATUTES  OF  THE  REALM, 


[chap.  2. 


Chap.  2. 


Treasury  and  Exchequer  Bills, 

ABSTRACT   OF  THB   ENACTMENTS. 

1.  Short  titles. 

2.  Definitions, 

3.  Raising  of  money  by  issue  of  Treasury  bills. 

4.  Form  ana  length  of  currency  qf  and  interest  on  Treasury  bills, 

5.  Payment  of  proceeds  of  Treasury  bill  into  Exchequer,  and  charge  of  bill  on  Consolidated  Fund. 

6.  Power  to  issue  Exchequer  bills  or  Treasury  bills  in  lieu  of  bills  paid  off  during  same  financial 

year, 

7.  Application  of  38  Sf  39  Vict.  c.  46.  ss.  3,  5,  to  Treasury  bills. 

8.  Mode  of  issue  of  Treasury  bills. 

9.  Regulations  by  Treasury  as  to  preparation,  issue,  and  cancellation  of  and  prevention  of  fraud  as 

to  Treasury  bills. 

10.  Application  to  Treasury  bUls  of  24  ^  25  Vict,  c,  98.  ss.  8-11,  relating  to  forgery  and  other 

frauds. 

11.  Payment  to  Bank  of  England  for  management  and  expenses. 

12.  Application  of  3S}jc  39  Vict.  c.  45.  to  interest  on  and  allowance  for  management  of  Treasurjf 

13.  Bank  of  England  may  lend  on  credit  of  Treasury  bills. 


An  Act  to  provide  for  the  preparation, 
issue,  and  payment  of  Treasury  Bills, 
and  make  farther  provision  respecting 
Exchequer  Bilk     (1 6th  March  1877.) 

Whereas  it  is  expedient  to  provide  for  the 
issue  of  Treasury  bills  in  cases  where  the  issue  of 
Exchequer  bills  by  the  Treasury  is  authorised : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Treasury  Bills 
Act,  1877. 

The  Act  of  the  session  of  the  twenty-ninth  and 
thirtieth  years  of  the  reign  of  Her  present  Majesty, 
chapter  twenty-five,  intituled  "  An  Act  to  consoli- 
date and  amend  the  several  laws  for  regulating 
the  preparation,  issue,  and  pavment  of  Ex- 
chequer Dills  and  bonds,"  is  in  this  Act  referred 
to  and  may  be  cited  as  the  Exchequer  Bills  and 
Bonds  Act,  1866,  and  that  Act  and  this  Act  may 
be  cited  together  as  the  Exchequer  and  Treasury 
Bills  Acts,  1866  and  1877. 

2.  In  this  Act, — 

The  expression  "  Treasury  "  means  the  Com- 
missioners of  Her  Majesty's  Treasury. 

The  expression  *'  Bank  of  England "  means 
the  Governor  and  Company  of  the  Bank  of 
England. 

The  expression  "Comptroller  and  Auditor 
*  General  of  the  receipt  and  issue  of  Her  Majesty's 


« 
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**  Exchequer  '*  includes,  in  case  of  the  illness  or 
absence  of  the  Comptroller,  the  Assistant  Gomp- 
troller  and  Auditor. 

The  expression  "  financial  year "  means  the 
twelve  months  beginning  on  the  first  day  of 
April  and  ending  on  the  foUowing  thirty-first  day 
of  March. 

The  expression  "  prescribed  "  means  prescnbed 
by  regulations  made  under  this  Act. 

3.  Where  the  IVeasury  have  authority  under 
any  Act  of  Parliament  (passed  either  before  or 
after  the  passing  of  this  Act)  to  raise  mooej  by 
the  issue  of  Exchequer  bills  or  of  Treasury  bills, 
the  Treasury  may,  if  they  think  fit,  raise  such 
money  or  any  part  thereof  by  the  issue  of  bills 
under  this  Act. 

4.  A  bill  under  this  Act  (referred  to  in  this 
Act  as  a  Treasury  biU)  shall  be  a  bill  in  the  pre- 
scribed form,  for  the  payment  of  the  principal 
sum  named  therein  in  the  manner  and  at  the  date 
therein  mentioned,  so  that  the  date  be  not  more 
than  twelve  months  from  the  date  of  ^e  bill. 

Interest  shall  be  payable  in  respect  of  a 
Treasury  bill  at  such  rate  and  in  such  manner  as 
the  Treasury  direct. 

6.  All  money  raised  by  the  issue  of  any  TYeasuiy 
bill  shall  be  paid  into  the  Exchequer. 

The  principal  money  of  and  interest  on  any 
TreasuiT  bill  shall  be  charged  on  and  payable  out 
of  the  Consolidated  Fund  of  the  United  ^^' 
dom,  or  the  growing  produce  thereof  at  the  time- 
and  in  the  manner  prescribed. 


CHAP.  2.] 


40  VICTOKIA,  1877. 


6.  Where  in  any  financial  year  any  Exchequer 
hois  or  Treasury  bills  are  or  are  about  to  be  paid 
off,  the  Treasury  may,  during  that  financial  year, 
for  the  purpose  of  paying  off.  or  of  replacing  the 
amount  expended  (otnerwiae  than  out  of  the  new 
sinking  fund)  in  paying  off  the  principal  money 
of  such  bills,  or  of  any  of  them,  raise  a  sum  not 
exceeding  the  amount  of  such  principal  money  by 
the  issue  of  Treasury  bills  or  of  Exchequer  bills, 
or  partly  of  Treasury  bills  and  partly  of  Exchequer 
bills,  according  as  they  think  most  beneficial  for 
the  public  senrice. 

Where  in  anj  financial  year  any  Exchequer 
bOla  are  paid  m  for  duties  the  Treasury  may 
dniing  that  financial  year  for  the  nurpose  of  re- 
placing the  principal  money  of  sucn  bills,  or  any 
of  them,  raise  a  sum  not  exceeding  the  amount 
of  such  principal  mone^r  by  the  issue  of  Treasury 
bills  or  of  Exchequer  bills,  or  partly  of  Treasury 
bills  and  partly  of  Exch^uer  bills,  according 
IS  tiiey  think  most  beneficial  for  the  public 
semoe. 

This  section  shall  apply  in  the  case  of  Exchequer 
bSls  issued  before  as  well  as  of  those  issued  after 
the  passing  of  this  Act. 

Section  twelve  of  the  Exchequer  Bills  and 
Bonds  Act,  1866,  is  hereby  repeal»l,  without  pre- 
judice to  anything  previously  done  under  that 
section. 

7.  Sections  three  and  five  of  the  Sinking  Fund 
Act,  1875,  which  relate  to  the  application  of  the 
old  and  new  Sinking  Funds,  shall  apply  to 
Treasoiy  biUa  in  like  manner  as  if  they  were 
Exchequer  biUs. 

8.  With  respect  to  the  issue*  of  Treasury  bills 
ti)e  following  provisions  shall  have  effect : 

(1.)  Treasury  biUs  shall  be  issued  by  the  Bank 
of  England  under  the  authority  of  a 
warrant  from  the  Treasury,  counter- 
signed by  the  Comptroller  and  Auditor 
General  of  the  receipt  and  issue  of  Her 
Majesty's  Exchequer ; 

(2.)  Each  Treasury  bill  shall  be  for  the  amount 
directed  by  the  TVeasury  ; 

(3.)  Each  Treasury  bill  shall  l>e  si^ed  by  the 
said  Comptroller  and  Auditor  General 
in  his  own  name. 

9.  The  Treasury  mav  from  time  to  time  make, 
ud  when  made  rescind,  alter,  and  add  to,  regu- 
lations for  carrying  into  effect  this  Act,  and  in 
pttticnlar — 

(!•)  For  regulating  (subject  to  the  provisions 
of  tins  Act)  the  preparation,  form,  mode 
of  issue,  mode  of  payment,  and  can- 
cellation of  Treasury  bills ; 

(2.)  For  regulating  the  issue  of  a  new  bill  in 
lieu  of  one  defaced,  k>8t,  or  destroyed ; 
and 


■ 

(3.)  For  preventing,  by  the  use  of  counterfoils 

or  of  a  special  description  of  paper  or 

otherwise,  fraud  in  relation  to  Treasury 

bills;  and 

(4.)  For  the  proper  discharge  to  be  given  upon 

the  payment  of  a  Treasury  bill. 
Every  relation  under  this  Act  shall  be  kid 
before  both  Houses  of  Parliament  within  one 
month  after  it  is  made,  if  Parliament  be  then 
sitting,  or  if  not,  within  one  month  after  the 
then  next  meeting  of  Parliament. 

Every  regulation  purporting  to  be  made  in 
pursuance  of  this  section  shall  be  deemed  to  be 
within  the  powers  of  this  Act,  and  shall  have 
effect  as  if  it  were  enacted  in  this  Act. 

10.  Sections  eight,  nine,  ten,  and  eleven  of  the 
Act  of  the  twenty-fourth  and  twenty-fifth  years 
of  the  reign  of  Her  present  Majesty,  chapter 
nineW-eight,  intituled  *'  An  Act  to  consolidate 
''  and  amend  the  Statute  Law  of  England  and 
'*  Ireland  relating  to  indictable  offences  by 
"  forgery,"  (which  sections  relate  to  the  forgery 
of  and  other  frauds  relating  to  Exchequer  bills,) 
shall  api)ly  to  Treasury  bills,  and  shall  have 
effect  as  if  "  Exchequer  bill,"  in  those  sections 
included  «  Treasury  bill." 

11.  There  shall  be  paid  to  the  Bank  of  Eng- 
land out  of  the  Consolidated  Fund  of  the  United 
Kingdom,  or  out  of  the  growing  produce  thereof, 
for  the  management  of  the  uni^eemed  public 
debt  in  Treasury  bills  for  the  year  commencing 
on  the  first  day  of  December  one  thousand  eight 
hundred  and  seventy-seven,  an  allowance  at  the 
rate  of  one  hundred  pounds  for  every  million  of 
Treasury  bills  outstanding  on  that  day,  and  such 
payment  shall  be  made  on  the  fiirst  day  of 
December  one  thousand  eight  hundired  and 
seventy-eight,  and  the  allowance  for  the  manage- 
ment of  Treasury  bills  shall  be  computed  and 
paid  in  like  manner  in  every  succeeding  year 
until  Parliament  otherwise  direct. 

The  Treasury  shall  also  on  the  application  of 
the  Bank  of  England  reimburse  out  of  the  Con- 
solidated Fund,  or  the  growing  produce  thereof, 
any  expenses  incurred  by  the  Bank  of  England 
for  paper  and  printing  in  respect  of  the  issue  of 
Treasury  bills. 

12.  Where  any  Act  jMissed  before  the  passing 
of  this  Act  authorises  the  raising  of  money  by 
Exchequer  bills,  and  the  interest  on  such  Ex- 
chequer bills  is  in  pursuance  of  the  directions  of 
that  Act,  or  of  the  Sinking  Fund  Act,  1875, 
payable  out  of  the  permanent  annual  charge  for 
the  National  Debt,  the  interest  on  Treasurv  bills 
issued  to  raise  the  said  money  shall  be  paid  out 
of  the  said  permanent  annual  charge. 

The  allowance  and  expenses  paid  to  the  Bank 
of  England  in  pursuance  of  this  Act  shall  be 
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[chap.  2. 


deemed  to  be  part  of  the  annual  suniB  pajable 
for  the  management  of  the  National  Debt  within 
the  meaning  of  the  Sinking  Fund  Act,  1875, 
and  shall  be  paid  accordingly  out  of  the  perma- 
nent annual  charge  for  the  National  Debt. 


13.  The  Bank  of  England  may  lend  to  Her 
Majesty,  upon  the  credit  of  TVeauory  bills,  any 
sum  or  sums  not  exceeding  in  the  whole  the 
principal  sums  named  in  such  bills. 


Chap.  3. 
Publicans'^  Certificates  {Scotland), 


ABSTRACT   OF   THE   ENACTMBNTB. 

1.  Short  title. 

2.  Subsection  one  of  section  seven  of  recited  Act  repealed. 

3.  As  to  county  licensing  committees  already  appointed. 


An  Act  to  amend  the  Publicans'  Cer- 
tificates (Scotland)  Act,  1876. 

(23d  March  1877.) 

Whereab  it  is  expedient  to  amend  the 
Publicans'  Certificates  (Scotland)  Act,  1876: 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

2 

1.  This  Act  may  be  cited  as  "The  Publicans* 
Certificates  (Scotland)  Act  (1876),  Amendment 
Act,  1877." 

2.  Subsection  one  of  section  seven  of  the 
recited  Act  is  bereby  repealed,  and  in  place 
thereof  it  is  enacted  that  the  following  words 
shall  be  deemed  and  be  taken  to  be  the  first 
subsection  of  the  seventh  section  of  the  recited 
Act,  and  the  recited  Act  shall  be  read  and  con- 
strued as  if  the  first  subsection  of  the  seventh 
section  thereof  had  been  originally  expressed  in 
the  following  words,  viz. : 


The  justices  of  the  peace  in  quarter  sessions 
assembled  for  each  county,  except  tiie  county 
of  the  city  of  Edinburgh,  shall  at  the  meet- 
ing of  quarter  sessions  directed  by  law  to  be 
held  in  August  of  the  year  one  thousand 
eight  hundred  and  seventy-six,  or  at  anj 
adjournment  thereof,  and  annually  in  eveiy 
subsequent  year,  except  the  year  one  ^ou- 
sand  eight  hundred  and  seventv-seren, 
during  which  year  no  such  appomtment 
shall  be  made,  at  the  meeting  of  qoirter 
sessions  to  be  held  in  March,  or  any  adjoum- 
ment  thereof,  appoint  from  among  then- 
selves,  for  the  purposes  of  this  Act,  a  conntf 
licensing  committee,  or  they  may  appoint 
more  than  one  such  conunittee,  and  asnip 
to  any  such  committee  such  area  of  junsdic- 
tion  as  they  may  think  expedient 

3.  Every  county  licensing  committee  aliesdj 
appointed  under  the  provisions  of  the  said  Act 
shall  continue  in  office  until  another  such  com- 
mittee is  appointed,  in  manner  in  the  said  Act 
provided,  at  the  meeting  of  quarter  sessions  to  be 
neld  in  March  one  thousand  eight  hundred  and 
seventy-eight,  or  any  a4joumment  thereof. 


Chap.  4. 
Beer  Licences  {Ireland). 


ABSTRACT  OF  THE   ENACTMENTS. 

1.  Short  title, 

2.  No  licenses,  transfers,  or  renewals  for  sale  of  beer,  Sfc.  for  consumption  elsewhere  than  on  premises 

to  be  granted  in  respect  of  premises  rated  at  less  than  SI.,  nor  in  cities,  ^c.  with  a  popMif» 
exceeding  10,000  unless  premises  are  rated  at  15/. 

3.  Extension  ofs.U.  of  27  4*  28  Vict.  c.  35. 


CHAP.  4.J 


40  VICTORIA,  1877. 


An  Act  to  amend  the  Law  relating  to  the 
granting  of  Licences  for  the  sale  of 
Beer,  Ale,  and  Porter  in  Ireland. 

(23d  March  1877.) 

Bi  it  enacted  b^  the  Queen's  most  Excellent 
Mqesty,  br  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  tiiis  present  Parliament  assembled,  and  by  the 
aathoritjr  of  the  same,  as  follows : 

1.  This  Act  may  be  dted  for  all  purposes  as 
"The  Beer  Licences  R^ulation  (Ireland)  Act, 
18/7."  This  Act  and  "  T%e  Beerhouses  (Ireland) 
Act,  1864,"  and  "The  Beerhouses  (Ireland)  Act, 
1864,  Amendment  Act,  1871,*'  shall  so  far  as  is 
consistent  with  the  respective  tenors  of  such  Acts, 
be  construed  together  as  one  Act,  and  may  be 
cited  together  as  "  The  Beerhouses  (Ireland)  Acts, 
1864-1877." 

2.  From  and  after  the  first  day  of  July  one 
thoQsand  eight  hundred  and  seventy-seven,  it 
shall  not  be  lawful  for  any  officer  of  excise  in 
Ireland  to  grant  a  licence  or  transfer  of  a  licence 
for  the  sale  of  beer,  ale,  or  porter  to  be  drunk  or 
consumed  elsewhere  than  on  the  premises  where 
sold,  or  to  grant  a  renewal  of  any  such  licence  as 
aforesaid  to  any  person  whomsoever,  in  respect  of 
uy  premises,  unless  upon  the  production  of  a 
oertincate  that  such  premises,  with  premises  be- 
longing thereto  and  occupied  therewith,  if  any, 
are  rated  for  the  relief  of  the  poor  for  a  sum  of 
eight  pounds  or  upwards,  or  in  respect  of  any 
premises  situate  in  any  city  or  town,  as  defined 
by  "The  Licensing  Act  (Ireland),  1874,"  con- 


taining a  ponulation  exceeding  ten  thousand, 
according  to  the  then  last  parliamentary  census, 
unless  upon  the  production  of  a  certificate  that 
such  premises,  with  the  premises  belonging 
thereto  and  occupied  therewith,  if  any,  are  rated 
for  the  relief  of  the  poor  in  a  simi  of  fifteen 

Sounds  or  upwards ;  nor  unless  upon  the  pro- 
uction  of  a  certificate  that  such  rated  premises, 
wherever  situate,  have  been  in  the  exclusive 
occupation  of  such  person  for  a  period  of  three 
months  at  the  least  immediately  preceding  the 
date  of  such  certificate.  Every  such  certificate  as 
is  mentioned  in  this  section  shall  be  signed  by 
two  or  more  justices  of  the  peace  presiding  at  the 
petty  sessions  of  the  diskict  m  which  such 
person  resides,  or,  if  in  the  Dublin  5f  etropplitan 
Police  distridt,  by  a  divisional  justice  of  the 
district  in  which  such  person  resides.  All  appli- 
cations for  such  certificates  shall  be  made  in  the 
same  manner,  and  subject  to  the  like  conditions, 
as  to  appeal  and  otherwise  (so  far  as  the  same  are 
applicable),  as  are  prescribed  by  *'The  Beerhouses 
(Ireland)  Act,  1864,"  in  relation  to  applications 
for  certificates  under  the  said  Act,  as  the  same 
are  amended  by  "  The  Licensing  Act  (Ireland), 
1874." 

3.  From  and  after  the  passing  of  this  Act,  the 
several  provisions  of  the  eleventh  section  of  the 
Beerhouses  (Ireland)  Act,  1864,  shall  be  and  the 
same  are  hereby  extended  so  as  to  apply  to  any 
person  licensed  to  sell  beer  by  wholesale  to  bie 
consumed  oS  the  premises  where  sold,  who  shall 
keep  his  house  or  premises  open  for  the  sale  of 
beer  between  thehomrs  of  seven  o'clock  in  the 
morning  and  seven  o'clock  in  the  evening. 


Chap.  5. 
Exchequer  Bills  and  Bonds  (£700,000). 


1.  Short  title. 


ABSTRACT   OP  THB   ENACTUENTS. 

Treliminary , 
Exchequer  Bills  and  Bonds. 


2.  Treasury  may  raise  700,000/.  by  Exchequer  bills  or  bonds. 
',i.  Interest  on  bonds  and  repayment  of  principal. 

4.  Payment  of  money  raised  to  Consolidated  Fund, 

5.  Extension  of  29  if  30  Vict.  c.  26.  as  to  forgery,  Sfc.  to  bonds. 

6.  Recited  Act  and  this  Act  may  be  cited  together. 
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An  Act  to  raise  the  sum  of  Seven 
hundred  thousand  pounds  by  Ex- 
chequer Bills  or  Exchequer  Bonds  for 
the  service  of  the  year  ending  on  the 
thirty-first  day  of  March  one  thousand 
eight  hundred  and  seventy-seven. 

(23d  March  1877.) 

Most  Gracious  Sovereign, 
Wb,  Your  Migesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  towards  raising  the  supply  wbicb  we 
have  cheerfully  granted  to  Your  Majesty  in  this 
session  of  Parliament,  have  resolved  to  grant  unto 
Your  Majesty  the  sum  herein-after  mentioned ; 
and  do  therefore  most  humbly  beseech  Your 
Majesty  that  it  may  be  enacted ;  and  be  it  enacted 
by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows  : 

Preliminary. 

1.  This  Act  may  be  cited  as  the  Exchequer 
Bills  and  Bonds  Act,  1877. 

Exchequer  Bills  and  Bonds, 

2.  Towards  raising  the  supply  granted  to  Her 
Majesty  for  the  service  of  the  year  ending  on  the 
thirtv-first  day  of  March  one  thousand  eight 
hundred  and  seventy-seven,  it  shall  be  lawful  for 
the  Commissioners  of  Her  Majesty's  Treasury,  at 
any  time  or  times  not  later  than  the  said  thirty- 
first  day  of  March,  to  raise  anv  sum  or  sums,  not 
exceeding  in  the  whole  seven  hundred  thousand 
pounds,  by  the  issue  of  Exchequer  Bills  or 
Exchequer  bonds  in  manner  provided  by  the 


Exchequer  Bilk  and  Bonds  Act,  1866,  so,  how- 
ever,  that  no  Exchequer  bond  shall  be  made  out 
for  any  sum  less  thaii  one  hundred  pounds. 

Every  Exchequer  bond  issued  in  parsaanoe  of 
this  Act  shall  provide  for  the  paying  off  of  such 
bond  at  par  at  any  period  not  exceeding  three  years 
nor  less  than  twelve  months  from  the  date  of  such 
bond. 

3.  The  interest  on  all  Excheauer  bonds  issued 
in  pursuance  of  this  Act  shall  be  chaiged  upon 
ana  issued  out  of  the  Consolidated  Fund  of  the 
United  Kingdom,  or  out  of  the  growing  produce 
thereof. 

The  principal  money  secured  by  every  Ex- 
chequer bona  issued  in  pursuance  of  thu  Act 
shall  be  repaid  out  of  money  provided  by  Parlia- 
ment for  the  purpose. 

4.  All  money  raised  by  Exchequer  bonds  issued 
in  pursuance  of  this  Act  shaU  be  paid  into  the 
receipt  of  Her  Miuesty's  Exchequer  and  carried 
to  the  Consolidated  Fund  of  the  United  Kingdom. 

5.  Section  fifteen  of  the  Exchequer  Bills  and 
Bonds  Act,  1866,  (which  section  relates  to  the 
forgery  of  Exchequer  bills,)  shall  apply  to  all 
Exchequer  bonds  issued  in  pursuance  of  this  Act 
in  like  manner  as  if  it  were  herein  enacted  with 
the  substitution  of  Exchequer  bond  for  Exchequv 
biU. 

6.  The  Act  of  the  session  of  the  twenfy-Dinth 
and  thirtieth  years  of  the  reign  of  Her  present 
Majesty,  chapter  twenty-five,  intituled  "  An  Act 
"  to  consoliaate  and  amend  the  several  lawsref^u- 
"  lating  the  preparation,  issue,  and  payment  of 
''  Exchequer  bills  and  bonds,"  is  in  this  Act 
referred  to  as  the  Exchequer  Bills  and  Bonds 
Act,  1866,  and  that  Act  and  this  Act  may  be  cited 
together  as  the  Exchequer  Bills  and  Bonds  Acts, 
1866  and  1877. 


Chap.  6. 
Cofisolidated  Fund  {A9MI ,960  6s.  9d.) 


ABSTRACT  OF  THE   ENACTMENTS. 

1.  Issue  0/1,213,502/.  6s.  9rf.  out  of  the  Consolidated  Fund  for  the  service  of  the  years  ending 

Slst  March  1876  and  1877.  , 

2.  Issue  of  8,428,458/.  out  of  the  Consolidated  Fund  for  the  service  of  the  year  ending  Slst  March 

1878. 

3.  Power  to  the  Treasury  to  borrow. 


CUAP.  6.] 


40  VICTORIA,  1877. 


An  Act  to  apply  certain  sums  out  of  the 
Consolidated  Fund  to  the  Sei-vice  of 
the  years  ending  on  the  thirty-first  day 
of  March  one  thousand  eight  hundred 
and  seventy-six,  one  thousand  eight 
hundred  and  seventy-seven,  and  one 
thousand  eight  hundred  and  seventy- 
eight.  f27th  March  1877.) 

Mofft  Gncious  Sovereign^ 
We,  Your  Majeatjr's  most  dutiful  and  loyal 
subjects,  the  Commons  of  tiie  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  towards  making  good  the  supply 
which  we  have  cheerfully  granted  to  lour 
Mijesty  in  this  session  of  Parliament,  have 
resolved  to  grant  unto  Your  Migesty  the  sums 
herein-after  mentioned;  and  do  therefore  most 
humbly  beseech  Your  Maiesty  that  it  may  he 
eueted;  and  be  it  enacted  by  the  Queen's  most 
Ezodlent  Majes^,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  tiie  authority  of  the  same,  as 
followi: 

i.  Ihe  Commissioners  of  Her  Mi^esty's 
IVeasuiy  for  the  time  being  may  issue  out  of  the 
Consolidated  Fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  apply  towards 
making  good  the  supply  g^nted  to  Her  Majesty 
for  the  aerrioe  of  the  years  ending  on  the  thirty-first 


day  of  March  one  thousand  eight  hundred  and 
seventy-six  and  one  thousand  eight  hundred  and 
seventy-seven,  the  sum  of  one  million  t^-o 
hundred  and  thirteen  thousand  five  hundred  and 
two  pounds  six  shillings  and  ninepence. 

2.  The  Commissioners  of  Her  Migesty's 
Treasury  for  the  time  being  may  issue  out  of  the 
Consolidated  Fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  apply  towards 
making  good  the  supply  granted  to  Her  Migesty 
for  the  service  of  the  year  ending  on  the  thirty- 
first  day  of  March  one  thousand  eight  hundred 
and  seventy-eight,  the  sum  of  eight  miUions  four 
hundred  and  twenty-eight  thousand  four  hundred 
and  fifty-eight  pounds. 

3.  The  Commissioners  of  the  Treasury  may 
borrow  from  time  to  time  on  the  credit  of  the 
said  sums,  any  sum  or  sums  not  exceeding  in  the 
whole  the  sum  of  nine  millions  six  hundred  and 
forty-one  thousand  nine  hundred  and  sixty 
pounds  six  shillings  and  ninepence,  and  shall 
repay  the  moneys  so  borrowed  with  interest  not 
exceeding  five  pounds  per  centum  per  annum 
out  of  the  growing  produce  of  the  Consolidated 
Fund  at  any  period  not  later  than  the  next  suc- 
ceeding quarter  to  that  in  which  the  said  sums 
were  borrowed. 

Any  sums  so  borrowed  shall  be  placed  to  the 
credit  of  the  account  of  Her  Majesty's  Exchequer, 
and  shall  form  part  of  the  said  Consolidated 
Fund,  and  be  available  in  any  manner  in  which 
such  fund  is  available. 


Chap.  7. 
Mutiny, 

ABSTRACT   OF   THS   ■NACTUBXT8. 

Nwmber  of  men  to  consist  of  133,720,  including  those  employed  at  dep6ts  in  the  United  Kingdom, 
but  egclusive  of  those  actually  serving  in  India, 

1.  Articles  of  War  made  by  Her  Majesty  to  be  judicially  taken  notice  of,  and  copies  printed  by  the 

Queen's  printer  to  be  transmitted  to  judges,  ^c, 

2.  Persons  subject  to  this  Act. 

3.  Provisions  of  this  Act  to  extend  to  Jersey,  Guernsey,  ^c, 

4.  Colonial  and  foreign  troops  in  Her  Majesty*  s  pay  to  be  subject  to  provisions  of  this  Act, 

5.  Proputon  as  to  the  militia  or  yeomanry  or  volunteer  corps  or  reserve  forces, 

6.  Power  to  constitute  courts-martial. 

7.  Place  where  offenders  may  be  tried, 
9.  Powers  qf  general  courts-martial, 

9.  Powers  of  district  or  garrison  courts-martial, 
10.  Powers  ^  regimental  or  detachment  courts-martial. 
H.  Courts-martial  on  line  of  march  or  in  troop  ships,  Sfc. 
12.  Powers  of  detachment  general  courts-martial. 
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13.  As  to  swearing  and  summoninff  of  witnesses.     Oath  to  be  administered  to  shorthand  tcriter, 

14.  No  second  trial  for  the  same  offence,  but  revision  may  be  allowed, 

15.  Crimes  punishable  with  death. 

16.  Judgment  of  death  may  be  commuted  for  penal  servitude  or  other  punishments. 

17*  Embezzlement,  Sfc.  of  stores  punishdle  by  penal  servitude ^  or  by  fine,  imprisonment,  Sfc. 

18.  As  to  execution  of  sentences  of  penal  servitude  in  the  United  Kingdom, 

19.  As  to  execution  of  sentences  of  penal  servitude  in  the  colonies,  India,  or  elsewhere  out  of  Her 

Majesty's  dominions. 

20.  A  sentence  of  penal  servitude  may  be  commuted  for  imprisonment,  ^. 

21.  Of  forfeitures,  when  combined  with  penal  servitude. 

22.  Courts-martial  may  not  sentence  to  corporal  punishment  in  time  of  peace, 

23.  Power  to  inflict  corporal  punishment  and  imprisonment. 

24.  Power  to  commute  corporal  punishment  for  imprisonment,  fyc. 

25.  Power  to  commute  a  sentence  of  cashiering. 

26.  Power  of  imprisonment  by  general,  garrison,  or  district  eourts^martial. 

27.  Power  of  imprisonment  by  regimental  or  detachment  courts^martial. 

28.  As  to  imprisonment  of  offenders  already  under  sentence. 

29.  Regulations  as  to  military  prisons. 

30.  As  to  the  custody  of  military  offenders  under  sentence  of  court-martial  and  in  other  cases. 

31.  As  to  the  removal  or^discharge  of  prisoners  in  certain  cases. 

32.  Provision  for  subsistence. 

33.  Expiration  of  imprisonment  of  soldiers  in  common  gaols. 

34.  Apprehension  of  deserters.     Transfer  of  deserters. 

35.  As  to  the  temporary  custody  of  deserters  in  gaols. 

36.  Desertion  of  recruits  prior  to  joining  their  regiments  or  corps. 

37.  Fraudulent  confession  of  desertion. 

38.  Furlough  in  case  of  sickness. 

39.  No  person  acquitted  or  convicted  by  the  civil  magistrate  or  by  a  jury  to  be  tried  by  a  court-tnartial 

for  the  same  offence. 

40.  Soldiers  liable  to  be  taken  out  of  Her  Majesty's  service  only  for  felony,  misdemeanor,  or  for  debts 

amounting  to  301.  and  upwards.     Soldiers  not  liable  to  be  taken  out  of  Her  Majesty's  service  for 
ddfts  unaer  301.,  or  for  breach  of  contract. 

41.  Officers  not  to  be  sheriffs  or  mayors,  SfC. 

42.  Questions  to  be  put  to  recruits  on  enlisting, 

43.  Recruits,  when  deemed  to  be  enlisted. 

44.  When  recruits  to  be  taken  before  a  justice, 

45.  Dissent  and  relief  from  enlistment. 

46.  Attesting  of  recruits. 

47.  Recruits,  untU  they  have  been  attested  or  received  pay,  not  triable  by  court-martial,  but  in  eertais 

cases  punishable  as  rogues  and  vagabonds. 

48.  Attestea  recruits  triable  in  some  cases  either  before  two  justices  or  before  a  court-martial. 

49.  Recruits  absconding, 

50.  As  to  fraudulent  re-enlistment.     Volunteer  permanent  staff.     Rules  for  reckoning  service. 

51.  Punishment  of  persons  offending  against  laws  relating  to  enlistment, 

52.  Enlistment  ana  re-enlistment  and  transfer  to  another  corps  abroad, 

53.  Soldiers  willing  may  be  transferred  to  succeeding  corps. 

54.  Soldiers  may  be  transferred  from  one  service  to  another. 

55.  Re-engagement  of  soldiers  for  a  further  term.    Boon  service  to  be  reckoned, 

56.  Enlistment  of  negroes. 

57.  Apprentice  enlisting  to  be  liable  to  serve  after  the  expiration  of  his  apprenticeship.    Claisu  of 

masters  to  apprentices, 

58.  Punishment  of  apprentices  enlisting. 

59.  Removal  of  doubts  as  to  attestation  of  soldiers. 

60.  Authorised  deductions  only  to  be  made  from  the  pay  of  the  army. 

61.  Suspending  operation  of  certain  Acts  herein  recited. 

62.  Certain  requirements  qfGAnne,  c.  14.  (I.),  as  to  billeting  in  Ireland,  not  now  necessary. 

63.  How  and  where  troops  may  be  billeted. 

64.  Billeting  the  guards  in  and  near  Westminster. 

65.  Military  officers  not  to  act  as  justices  in  billeting. 

66.  Allowance  to  innkeepers. 

67.  Interpretation  of  Act.    Powers  and  regulations  as  to  billets.    Exemptions  from  billets. 
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^.  Stqtply  of  carriages. 

69.  Rates  to  be  paid  for  carriages,  and  regulations  relating  thereto, 

70.  As  to  supply  of  carriages  in  cases  of  emergency,  8fC» 

71.  Justices  empowered  to  reimburse  constables  for  sums  expended  by  them, 

72.  Routes  in  Ireland. 

73.  ToUs, 

74.  Ferries. 

75.  MarcMng  money  on  discharge. 

76.  Ordinary  course  of  criminal  justice  not  to  be  interfered  with.    Punishment  of  officers  obstructing 

cwUjustice. 

77.  Penalty  for  disobedience  by  agents. 

78.  Penalty  on  trafficking  in  commissions. 
IB,  Penalty  for  procuring  false  musters. 

80.  Penalty  on  unlawful  recruiting. 

81.  Penalty  for  inducing  soldiers  to  desert. 

82.  Penalty  for  forcible  entry  in  pursuit  of  deserters  without  warrant. 

83.  Penalties  on  aiding  escape  or  attempt  to  escape  of  prisoners,  and  on  breach  of  prison  regulations. 

Certain  provisions  of  Acts  for  regulating  gaols  to  apply  to  military  prisons. 

84.  Penalty  on  keepers  of  prisons  for  refusing  to  confine,  ^c.  military  offenders. 

85.  Penalty  on  purchasing  soldiers  necessaries,  stores,  S^c, 

86.  Penalties  on  civil  subjects  offending  against  the  laws  relating  to  billets.     On  toll  collectors  demand^ 

ing  toll  from  officers,  soldiers,  or  for  carriages  j  and  on  persons  personating  soldiers,  SfC. 

87.  Penalties  on  the  military  offending  against  the  laws  relating  to  billets. 

88.  Penalty  on  killing  game  without  leave. 

89.  Form  of  actions  at  law. 

90.  Recovery  of  penalties. 

91.  Appropriation  qf  penalties. 

92.  Mode  of  recording  a  soldier's  settlement. 

93.  Licenses  qf  canteens. 

94.  Attestation  of  accounts. 

95.  Commissaries,  Sfc.  to  attest  their  accounts. 

96.  Administration  of  oaths.    Perjury. 

97.  Offences  against  former  Mutiny  Acts  and  Articles  of  War. 

98.  Oficers  and  soldiers  to  conform  to  26  Sf  2/  Vict.  c.  57. >  ^c. 

99.  nkere  troops  are  serving  beyond  the  jurisdiction  of  the  courts  of  requests,  J^'C,  actions  of  debt  not 

exceeding  400  rupees  to  be  cognisable  by  a  military  court, 

100.  Provisions  relating  to  courts-martial  on  officers  and  soldiers  of  Her  Majesty's  Indian  forces. 

101.  As  to  trial  of  officers  and  soldiers  serving  in  India, 

102.  Interpretation. 

103.  Amendment  of  Army  Enlistment  Act,  1870. 
KM.  Militia  may  be  attached  to  regular  forces. 

105.  Yeomanry  or  volunteers  may  be  attached  to  reaular  forces. 

106.  Liability  of  soldier  to  maintain  wife  and  children. 

107.  Trial  of  men  in  army  reserve  for  breach  of  regulation.     When  to  be  deemed  deserters.    Partial 

repeal  of  ss.  15  and  21  of  Army  Enlistment  Act,  1870. 

108.  Militia  deserters,  trial  of, 

109.  Militia  Reserve,    Limitation  of  engagement, 
HO.  Durationof  this  Act. 

Schedule. 


An  Act  for  punishing  Mutiny  and  De- 
Bertion,  and  for  the  better  payment  of 
the  Army  and  their  Quarters. 

(24th  April  1877.) 

^^HERBAB  the  raising  or  keeping  a  standing 
vmy  within  the  United  Kingdom  of  Great 
Britain  and  Ireland  in  time  of  peace,  unless  it  be 
vith  the  consent  of  Parliament,  is  against  law  : 


And  whereas  it  is  a4iudged  necessary  by  Her 
Majesty  and  this  present  Parliament  that  a  body 
of  lorces  should  be  continued  for  the  safety  of  the 
United  Kingdom,  and  the  defence  of  the  posses- 
sions of  Her  Majeshr's  Crown,  and  that  the  whole 
number  of  such  forces  should  consist  of  one 
hundred  and  thirty-three  thousand  seven  hundred 
and  twenty  men,  including  those  to  be  employed 
at  the  dep6ts  in  the  Uni^  Kingdom  of  Great 
Britain  and  Ireland  for  the  training  of  recruits 
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for  service  at  home  and  abroad,  but  exclusive  of 
the  numbers  actually  serving  within  Her  Majesty's 
Indian  possessions : 

And  whereas  no  man  can  be  forejudged  of  life 
or  limb,  or  subjected  in  time  of  peace  to  any  kind 
of  punishment  within  this  realm  by  martial  law, 
or  in  any  other  manner  than  by  judgment  of  his 
peers,  and  according  to  the  known  and  established 
laws  of  this  realm;  yet  nevertheless  it  being 
requisite,  for  the  retaining  all  the  before-men- 
tioned forces  and  other  persons  specified  in  this 
Act  in  their  duty,  that  an  exact  discipline  be 
observed,  and  that  soldiers  who  shall  mutiny  or 
stir  up  sedition,  or  shall  desert  Her  Majesty's 
service,  or  be  guilty  of  crimes  and  ofPences  to  the 
prejudice  of  good  order  and  military  discipline, 
be  brought  to  a  more  exemplaxy  and  speedy 
punishment  than  the  usual  forms  of  the  law  will 
allow : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  It  shall  be  lawful  for  Her  Majesty  to  make 
Articles  of  War  for  the  better  government  of  Her 
Majesty's  army,  which  articles  shaU  be  judicially 
taken  notice  of  by  all  judges  and  in  all  courts 
whatsoever ;  and  copies  of  the  same,  printed  by 
tiie  Queen's  printer,  shall,  as  soon  as  may  be  after 
the  same  shfdl  have  been  made  and  established 
by  Her  Majesty,  be  transmitted  by  Her  Majesty's 
Secretary  of  State  for  the  War  Department  to  the 
judges  of  Her  Majesty's  superior  courts  at  West- 
minster, Dublin,  and  Edinburgh  respectively,  and 
also  to  the  governors  of  Her  Majesty's  dominions 
abroad:  Provided  that  no  person  within  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
or  within  the  British  Isles,  shall  by  such  Articles 
of  War  be  subject  to  suffer  any  punishment  ex- 
tending to  life  or  limb,  or  to  be  kept  in  penal 
Bervitude,  except  for  crimes  which  are  oy  this  Act 
expressly  made  liable  to  such  punishments  as 
aforesaid,  or  shall  be  subject,  with  reference  to  any 
crimes  made  punishable  by  this  Act,  to  be 
punished  in  any  manner  which  shall  not  accord 
with  the  provisions  of  this  Act :  Pjrovided  also, 
that  nothing  in  this  Act  contained  shall  in  any 
manner  prejudice  or  affect  any  Articles  of  War  or 
other  matters  made,  enacted,  or  in  force,  or  which 
may  herei^er  be  made,  enacted,  or  in  force,  under 
the  authority  of  the  Grovemment  of  India,  respec- 
ting officers  or  soldiers  or  followers  in  Her 
Miuesty's  Indian  army,  being  natives  of  India ; 
and  on  the  trial  of  all  offences  committed  by  any 
such  native  officer  or  soldier  or  follower,  reference 
shall  be  had  to  the  Articles  of  War  iramed  by 
the  Government  of  India  for  such  native  officers, 
soldiers,  or  followers,  and  to  the  established 
usages  of  the  service. 


2.  All  the  provisions  of  this  Act,  and  any 
Articles  of  War  made  in  pursuance  of  this  Act, 
shall  apply  to  all  persons  who  are  or  shall  be 
commissioned  or  in  pay  as  an  officer,  whether  of 
the  regular  forces  or  the  militia,  or  who  are  or 
shall  be  listed  or  in  pay  as  a  non-commissioned 
officer,  or  soldier,  and  to  all  warrant  officers,  and 
to  all  persons  employed  on  the  recruiting  service 
receiving  pay,  and  idl  pensioners  receiving  allow- 
ances  in  respect  of  such  service,  and  to  persons 
who  are  or  snail  be  hired  to  be  employed  in  the 
royal  artillery,  royal  engineers,  and  to  master 
gunners,  and  to  conductors  of  stores,  and  to  the 
corps  of  royal  military  surveyors  and  draftamen, 
and  to  all  officers  and  persons  who  are  or  shall  be 
serving  in  the  commissariat  and  ordnance  store 
departments,  and  to  officers  and  soldiers  serring 
in  the  army  hospital  corps,  or  the  army  serrice 
corps,  and  to  persons  in  the  War  Department, 
who  are  or  shall  be  serving  with  any  part  of  Her 
Majesty's  army  at  home  or  abroad,  under  the 
command  of  any  commissioned  officer,  and  (sub- 
ject to  and  in  accordance  with  the  provisions  of 
an  Act  passed  in  the  thirtieth  and  thirtr-fint 
years  of  the  reign  of  Her  present  Msjesty^  chapter 
one  hundred  and  ten,)  to  any  out-pensioners  of 
the  Royal  Hospital,  Chelsea,  who  may  be  called 
out  on  duty  m  aid  of  the  civil  power,  or  for 
muster  or  inspection,  or  who  having  volunteered 
their  services  for  that  purpose  shall  be  kept  on 
duty  in  any  fort,  town,  or  garrison,  and  to  all 
civil  officers  who  are  or  shall  be  employed  by  or 
act  under  the  Secretary  of  State  for  War  at  aof 
of  Her  Majesty's  establishments  in  the  islands  of 
Jersey,  Guernsey,  Aldemey,  Sark,  and  Man,  and 
the  islands  thereto    belon^g,  or    at  foreign 
stations ;  and  all  the  provisions  of  this  Act  shall 
apply  to  all  persons  belonging  to  Her  Majesty's 
Indian  forces  who  are  or  shall  be  oommissioiied 
or  in  pay  as  officers,  or  who  shall  be  listed  or  in 
pay  as  non-commissioned  officers  or  soldiers,  or 
who  are  or  shall  be  serving  or  hired  to  be  em- 
ployed in  the  artillery  or  any  of  the  trains  ^ 
artillery,  or  as  master  gunners  or  gunners,  or  as 
condudkors  of  stores,  or  who  are  or  shaD  be 
serving  in  the  department  of  engineers,  or  in  the 
corps  of  sappers  and  miners,  or  pioneers,  or  is 
mihtary    surveyors    or    draftsmen,    or    in  the 
ordnance  or  puolic  works  or  comxnissariat  depart- 
ments, smd  to  all  storekeepers  and  other  M 
officers  employed  under  the  ordnance,  and  to  all 
veterinary  surgeons,  medical  storekeepers,  apothe- 
caries, hospital  stewards,  and  others  servuig  io 
the  medical  department  of  the  said  forces,  and  to 
all  licensed  sutlers^  and  all  followen  in  or  of  aoj 
of  the  said  forces ;  provided  that  nothing  in  this 
Act  contained  shadl  extend  to  tSect  any  security 
which  has  been  or  shall  be  given  by  any  offioei^i 
or  their  sureties,  for  the  due  performance  of  their 
respective  offices,  but  that  all  such  securities  shall 
be  and  remain  in  full  force  and  effect : 
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And  this  Act,  and  any  Articles  of  War  made  in 
puzBiiaDce  of  this  Act,  shall  apply  to  all  persons 
receiving  pay  as  members  of  the  permanent  staff 
of  any  miliua^  yeomanry,  or  volunteer  regiment 
or  co]^,  and  to  all  persons  being  enrolled  in  the 
militia  who  are  attacned  for  purposes  of  instruc- 
tion, or  otherwise,  to  a  regiment  or  body  of  troops 
of  the  regular  forces,  and  to  all  militia  recruits 
and  other  persons  in  the  militia  receiving  pay 
during  the  period  of  preliminary  training,  when 
the  militia  battalions  to  which  they  belong  are  not 
for  the  time  being  out  for  training  and  exercise, 
and  to  any  officer  of  the  yeomanry  or  volunteer 
forces,  whether  in  receipt  of  pay  or  otherwise, 
during  and  in  respect  of  the  time  when  with  his 
own  consent  he  may  be  attached  to  or  doin^  duty 
with  any  body  of  troops  then  subject  to  this  Act, 
whether  of  the  regular,  reserve,    or    auxiliary 
foroes,  or  to  any  such  officer  when  ordered  on 
duty  bv  the  military  authorities,  and  to  all  men 
eorollea  in  the  reserve  force  when  called  out  for 
training  or  exercise,  or  when  kept  on  duty  having 
volunt^red  their  services,  or  when  called  out  in 
aid  of  the  civil  power,  or  when  called  out  on  per- 
manent service  under  Her  Majesty's  proclamation, 
and  to  all  men  enrolled  in  the  army  reserve  during 
and  in  respect  of  other  periods  to  the  extent  and 
in  the  manner  provided  in  the  one  hundred  and 
seventh  section  of  this  Act :   And  all  such  persons 
shall,  during  such  periods,  and  in  respect  of 
offences    committed    during    such    periods,    be 
deemed  to  be  part  of  the  regular  forces  for  the 
purposes  of   tnis  Act    in  respect    of   billeting, 
discipline,  trial,  and  punishment. 

3.  This  Act  shall  extend  to  the  islands  of 
Jersey,  Guernsey,  Aldemey,  Sark,  and  Man,  and 
the  islands  thereto  belonging,  as  to  the  provisions 
herein  contained  for  enlisting  of  recruitB  whether 
minors  or  of  fall  age,  and  swearing  and  attesting 
such  recruits^  and  for  mustering  and  paying,  and 
as  to  the  provisions  for  the  trial  and  punishment 
of  officers  and  soldiers  who  shall  he  charged  with 
mutiny  and  desertion,  or  any  other  of  the  offences 
which  are  by  this  Act  declared  to  be  punishable 
by  the  sentence  of  a  court-martial,  and  also  as  to 
the  provisions  which  relate  to  the  punishment  of 
persons  who  shall  conceal  deserters,  or  shall 
knowingly  buy,  exchange,  or  otherwise  receive 
any  arms,  medals  for  good  conduct  or  for  dis- 
tinguished or  other  service,  clothes,  military  fur- 
niture, or  icfpniental  necessaries  from  any  soldier 
or  deserter,  or  who  shall  cause  the  colour  of  any 
such  dotiies  to  be  changed,  or  who  shall  aid  in 
the  escape  of  a  prisoner  m>m  a  military  prison,  or 
who  shall  introduce  foil)idden  articles  into  such 
prison,  or  shall  cmj  out  any  such  articles,  or  who 
shall  assault  any  officer  of  such  prison,  and  also  as 
to  the  provisions  for  exempting  soldiers  from 
being  taken  out  of  Her  Majesty's  service  for  not 
supporting  or  for  leaving  chargeable  to  any  parish 


any  wife  or  child  or  children,  or  on  account  of  any 
breach  of  contract  to  serve  or  work  for  any 
emplojrer,  or  on  account  of  any  debts  under  thirty 
pounds  in  the  said  islands. 

4.  All  officers  and  soldiers  of  any  troops 
mustered  and  in  pay  which  shall  be  raised  and 
serving  in  any  of  Her  Majesty's  dominions 
abroad,  or  in  places  in  possession  of  or  occupied 
by  Her  Majesty's  subjects  under  the  command  of 
any  officer  having  any  commission  immediately 
from  Her  Migesty,  shall  be  subject  to  the  pro- 
visions of  this  Act  and  of  Her  Majesty's  Articles 
of  War  in  like  manner  as  Her  Majesty's  other 
forces  are ;  and  if  such  officers  and  soldiers,  having 
been  made  prisoners,  be  sent  into  Great  Britain 
or  Ireland,  although  not  allowed  to  serve  there- 
in, all  the  provisions  of  this  Act  in  regard  to 
billeting  soldiers  shall  apply  to  such  officers  and 
soldiers. 

5.  Nothing  in  this  Act  contained  shall  be  con- 
strued to  extend  to  any  militia  forces  or  yeomanry 
or  volunteer  corps  in  Great  Britain  or  Ireland,  or 
to  the  reserve  force  provided  for  by  "  The  Reserve 
Force  Act,  1867,"  or  to  the  reserve  force  pro- 
vided for  by  "  The  Militia  Reserve  Act,  1867," 
excepting  as  stated  in  the  second  section  of  this 
Act,  and  as  herein-after  enacted,  or  where  by  any 
Act  for  re^idating  any  of  the  said  forces  or  corps, 
the  provisions  contained  in  any  Act  for  punishing 
mutiny  and  desertion  are  or  shall  be  specifically 
made  applicable  to  such  forces  or  corps. 

6.  For  the  purpose  of  bringing  offenders  against 
this  Act  and  a^nst  the  Articles  of  War  to 
lustice.  Her  liAajesty  may  from  time  to  time,  in 
like  manner  as  has  been  heretofore  used,  grant 
commissions  under  the  Royd  Sign  Manual 
for  the  holding  of  courts-martial  within  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
and  may  grant  commissions  or  warrants  under 
the  said  Royal  Sign  Manual  to  the  chief 
governor  or  governors  of  Ireland,  the  commander 
of  the  forces,  or  the  person  or  persons  com- 
manding in  chief,  or  commanding  for  the  time 
being  any  body  of  troops  belonging  to  Her 
Majesty's  army,  as  well  within  the  United 
Kingdom  of  Great  Britain  and  Ireland  and.  the 
British  Isles  as  in  any  of  Her  Majesty's  garrisons 
and  dominions  or  elsewhere  beyond  seas,  for  con- 
vening courts-martial,  and  for  authorising  any 
officer  under  their  respective  commands  to  con- 
vene courts-martial,  as  occasion  may  require,  for 
the  trial  of  offences  committed  by  any  of  the 
forces  under  the  command  of  any  such  last-men* 
tioned  officer,  whether  the  same  shall  have  been 
committed  before  or  after  such  officer  shall  have 
taken  upon  him  such  command :  Provided  that 
the  officer  so  authorised  be  not  below  the  degree 
of  a  field  officer,  except  in  detached  situations 
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beyond  seas  where  a  field  officer  is  not  in  com- 
mand, in  which  case  a  captain  may  be  authorised 
to  convene  district  or  garrison  courts-matial : 
Every  officer  so  authorised  to  convene  courts- 
martial  may  confirm  and  cause  to  be  ezecfited,  or 
may  suspend,  mitigate,  or  remit  the  whole  or  any 
unexpired  portion  of  the  sentence  of  any  court- 
martial  convened  by  him,  or  by  any  officer  pre- 
viously so  authorised,  according  to  the  terms  of 
his  warrant. 

7.  Any  person  subject  to  this  Act  who  shall,  in 
any  part  of  Her  Majesty's  dominions  or  elsewhere, 
commit  any  of  the  ofiPences  for  which  he  may  be 
liable  to  be  tried  by  court-martial  by  virtue  of  this 
Act  or  of  the  Articles  of  War,  may  be  tried  and 
punished  for  the  same  in  any  part  of  Her 
M%jesty*s  dominions  or  in  any  other  place  whereto 
he  may  have  come  or  where  he  may  be  after  the 
commission  of  the  ofiPence,  as  if  the  offence  had 
been  committed  where  such  trial  shall  take 
place. 

8.  Every  general  court-martial  convened  within 
the  United  Kingdom  or  the  British  Isles  shall 
consist  of  not  less  than  nine  commissioned 
officers,  each  of  whoifi  shall  have  held  a  com- 
mission for  three  years  before  the  date  of  the 
assembly  of  the  court.  Every  general  court- 
martial  shall  have  power  to  sentence  any  officer 
or  soldier  to  suffer  death,  penal  servitude,  im- 
prisonment, forfeiture  of  pay  or  pension,  or  any 
other  punishment  which  snail  accord  with  the 
usage  of  the  service :  No  sentence  of  death  by  a 
court-martial  shall  pass  unless  two  thirds  at  least 
of  the  officers  present  shall  concur  therein ;  no 
sentence  of  penal  servitude  shall  be  for  a  period 
of  less  than  five  years ;  and  no  sentence  of  im- 
prisonment shall  be  for  a  period  longer  than  two 
years. 

9.  Every  district  or  garrison  court-martial 
convened  within  the  United  Kingdom  or  the 
British  Isles  shall  consist  of  not  less  than  seven 
commissioned  officers,  and  shall  have  the  same 
power  as  a  general  court-martial  to  sentence  anv 
soldier  to  such  punishments  as  shall  accord  with 
the  provisions  of  this  Act :  Provided  always,  that 
no  such  district  or  garrison  court-martial  shall 
have  power  to  try  a  commissioned  officer,  or  a 
warrant  officer  holding  an  honorary  commission, 
or  to  pass  any  sentence  of  death  or  penal 
servitude. 

10.  A  regimental  or  detachment  court-martial 
shall  consist  .of  not  'less  than  five  commissioned 
officers,  unless  it  is  found  to  be  impracticable  to 
assemble  that  number,  in  which  case  three  shall 
be  sufficient,  and  shall  have  power  to  sentence 
any  soldier  to  corporal  punishment,  or  to  im- 
pnsonment,  and  to  forfeiture  of  pay,  in  such 


manner  as  shall  accord  with  the  provisioiu  of 
this  Act. 

11.  In  cases  of  mutiny,  and  insabardination 
accompanied  with  personal  violence,  or  olher 
offences  committed  on  the  line  of  march,  or  on 
board  any  transport  ship,  convict  ship,  merdiint 
vessel,  or  troop  ship,  not  in  oommissioii,  the 
offender  may  be  tried  by  a  regimental  or  detach- 
ment court-martial,  and  the  sentence  may  be 
confirmed  and  carried  into  execution  on  the  spot 
by  the  officer  in  the  immediate  commaDd  of  the 
troops,  provided  that  the  sentence  shall  not 
exceed  that  which  a  regimental  court-martial  is 
competent  to  award. 

12.  It  shall  be  lawful  for  any  officer  com- 
inandin|f  any^  detachment  or  portion  of  troop 
serving  in  any  place  beyond  aeas  where  it  may  be 
found  impracticable  to  assemble  a  general  cooit- 
martial,  upon  complaint  made  to  him  of  any 
offence  committed  against  the  property  or  pemm 
of  any  inhabitant  of  or  resident  in  any  oonntiyin 
which  each  troops  are  so  serving  by  any  person 
serving  with  or  belonging  to  Her  Migeaty'i 
armies,  being  under  the  immediate  command  of 
any  such  officer,  to  convene  a  detachment  geoenl 
court-martial,  which  shall  consist  of  not  less  than 
three  commissioned  officers,  for  the  pnrpon  of 
trying  any  such  person ;  and  every  such  court- 
martial  shall  have  the  same  powers  in  renrd  to 
sentence  upon  offenders  as  are  granted  by  this 
Act  to  general  courts-martial :  Provided  alwajs. 
that  no  sentence  of  any  such  court-martial  shall 
be  executed  until  the  general  commanding  the 
army  of  which  such  dettu^ment  or  portion  forms 
part  shall  have  approved  and  confirmed  the 
same. 

13.  All  general  and  other  oourts-martial  shall 
administer  an  oath  to  every  witness  or  other  per- 
son who  shall  be  examined  before  such  court  is 
any  matter  relating  to  any  proceeding  before  the 
same ;  and  every  person,  as  well  civil  as  mUitaiy, 
who  may  be  required  to  give  or  produce  evidence 
before  a  court-martial,  shall,  in  the  case  of  geoenl 
courts-martial,  be  summoned  by  the  judge  adro- 
cate  general,  or  his  deputy,  or  toe  person  offidat- 
ing  as  judge  advocate,  and  in  the  case  of  all  other 
courts-martial  by  the  president  of  the  court;  and 
all  persons  so  summoned  and  attending  as  wit- 
nesses before  anv  court-martial  shall,  duziog  their 
necessary  attendance  in  or  on  such  ooorts,  asd 
in  ^ing  to  and  returning  from  the  same,  be 
privileged  from  arrest,  and  shall,  if  undaly  ar- 
rested, be  discharged  by  the  court  out  of  which 
the  writ  or  process  issued  by  which  sudi  witness 
was  arrested,  or  if  such  court  be  not  sitting,  then 
by  any  judge  of  the  superior  courts  of  Westminster 
or  Dublin,  or  of  the  Court  of  Session  in  Scot- 
land, or  of  the  courts  of  law  in  the  East  or  West 
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Indies,  or  elsewhere,  according  as  the  case  shall 
Teqoire,  upon  its  heingmade  to  appear  to  such 
Court  or  judge,  by  any  affidavit  in  a  summary 
way,  that  such  witness  was  arrested  in  going  to 
or  attending  upon  or  returning  from  such  court- 
martial;  and  all  witnesses  so  duly  summoned  as 
aforesaid  who  shall  not  attend  on  such  courts,  or 
attending  shall  refuse  to  be  swom,^  or   being 
Bwom  shall  refuse  to  give  evidence,  or  not  pro- 
duce the  documents  under  their  power  or  control 
required  to  be  produced  by  them,  or  to  answer  all 
such  questions  as  the  court  may  legally  demand 
of  them,  shall  be  liable  to  be  attached  in  the 
High  Court  of  Justice  in  London  or  in  the  Court 
of  Queen's  Bench  in  Dublin,  or  in  the  Court  of 
Session  or  sheriff  or  stewart  courts  in  Scotland, 
or  in  courts  of  law  in  the  East  or  West  Indies, 
or  in  any  of  Her  Majesty's  colonies,  garrisons,  or 
dominions  in  Europe  or  elsewhere  respectively, 
upon  complaint  made,  in  like  manner  as  if  such 
▼itness,  after  having  been  duly  summoned  or 
snbpcenaed,  had  neglected  to  attend  upon  a  trial 
in  any  proceeding  in  the  court  in  which  such 
compuunt  shall  be  made :  It  shall  be  lawful  for 
the  president  of  any  court-martial  to  administer 
an  oath  to  a  shorthand  writer  to  take  down, 
scoording  to  the  best  of  his  power,  the  evidence 
to  be  given  before  the  court. 

14.  No  officer  or  soldier  who  shall  be  acquitted 
or  convicted  of  any  offence  shall  be  liable'  to  be 
tried  a  second  time  by  the  same  or  any  other 
court'-anartial  for  the  same  offence ;  and  no  find- 
ing, opinion,  or  sentence  given  by  any  court- 
roartial,  and  signed  by  the  president  thereof,  shall 
be  revised  more  than  once,  nor  shall  any  addi- 
tional evidence  in  respect  of  any  charge  on  which 
the  piisoner  then  stands  arraigned  be  received  by 
the  court  on  any  revision. 

15.  If  any  person  subject  to  this  Act  shall  at 
any  time  during  the  continuance  of  this  Act  begin, 
excite,  cause,  or  join  in  any  mutiny  or  sedition  in 
any  forces  belonging  to  Her  MMesiys  army,  or 
Her  Majesty's  royal  marines,  or  snail  not  use  his 
utmost  endeavours  to  suppress  the  same,  or  shall 
conspire  with  any  other  person  to  cause  a  mutiny, 
or  coming  to  the  knowledge  of  any  mutiny  or  in- 
tended mutiny  shall  not,  without  delay,  give 
information  thereof  to  his  commanding  officer ; 
or  shall  hold  correspondence  with  or  give  advice 
or  intelligence  to  any  rebel  or  enemy  of  Her 
Majesty,  either  by  letters,  messages,  signs,  or 
tokens,  in  any  manner  or  way  wnatsoever;  or 
shall  treat  or  enter  into  any  terms  with  such  rebel 
or  enemy  without  Her  Majesty's  license,  or 
license  of  the  general  or  chief  commander ;  or 
shall  misbehave  lumself  before  the  enemy ;  or 
shall  shameftdly  abandon  or  deliver  up  any 
garrison,  fortress,  post,  or  guard  conunitted  to 
his  charge,  or  which  he  shall  have  been  com- 


manded to  defend ;  or  shall  compel  the  governor 
or  conmianding  officer  of  any  garrison,  fortress, 
or  post  to  deliver  up  to  the  enemy  or  to  abandon 
the  same ;  or  shall  speak  words  or  use  any  other 
means  to  induce  such  governor  or  commanding 
officer,  or  others,  to  misbehave  before  the  enemy, 
or  shamefully  to  abandon  or  deliver  up  any 
garrison,  fortress,  post,  or  guard  committed  to 
their  respective  charge,  or  wmch  he  or  they  shall 
be  commanded  to  defend;  or  shall  desert  or 
attempt  to  desert  Her  Mf^esty's  service ;  or  shall 
leave  nis  post  before  being  regularly  relieved ;  or 
shall  sleep  on  his  post ;  or  shall  strike  or  shall 
use  or  offer  any  violence  against  his  superior 
officer,  being  in  the  execution  of  his  office ;  or 
shall  disobey  any  lawful  command  of  his  superior 
officer;  or  who  being  confined  in  a  military 
prison  shall  offer  any  violence  against  a  visitor  or 
other  his  superior  military  officer,  being  in  the 
execution  of  nis  office ;  all  and  every  person  and 
persons  so  offending  in  any  of  the  matters  before 
mentioned,  whether  such  offence  be  committed 
within  this  realm  or  in  any  other  of  Her  Majesty's 
dominions,  or  in  foreign  parts,  upon  land  or  upon 
the  sea,  shall  suffer  death,  or  penal  servitude,  or 
such  other  punishment  as  by  a  court-martial  shall 
be  awarded :  Provided  always,  that  any  non-com- 
missioned officer  or  soldier  attested  for  or  in  pay 
in  any  regiment  or  corps  who  shall,  without 
having  first  obtained  a  regular  discharge  there- 
ft*om,  enlist  himself  in  Her  Maiestv's  army  may 
be  deemed  to  have  deserted  Her  Migesty^ 
service,  and  shall  be  liable  to  be  punished 
accordingly. 

16.  In  all  cases  where  the  punishment  of  death 
shall  have  been  awarded  by  a  general  court-martial 
or  detachment  general  court-martiid  it  shaU  be 
lawful  for  Her  Majesty,  or,  if  in  any  place  out  of 
the  United  Kingdom  or  British  Isles,  for  the 
conmianding  officer  having  authority  to  confirm 
the  sentence,  instead  of  causing  such  sentence  to 
be  carried  into  execution,  to  order  the  offender  to 
be  kept  in  penal  servitude  for  any  term  not  less  • 
than  five  years,  or  to  suffer  such  term  of  impri- 
sonment, with  or  without  hard  labour,  and  with 
or  without  solitary  confinement,  as  shall  seem 
meet  to  Her  Migesty,  or  to  the  officer  command- 
ing as  aforesaid ;  provided  that  the  imprisonment 
shall  not  exceed  two  years,  and  that  the  solitary 
confinement  shall  not  exceed  seven  days  at  a 
time,  with  intervals  of  not  less  than  seven  days 
between  the  periods  of  solitary  confinement ;  and 
that  if  the  imprisonment  exceeds  eighty-four  days, 
the  solitary  confinement  shall  not  exceed  seven 
days  in  any  twenty-eight  days  of  the  imprison- 
ment. 

17*  Any  officer  or  soldier  of  Her  Majesty's 
army,  or  any  person  employed  in  the  War  De- 
partment, or  in  any  way  concerned  in  the  care  or 
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for  service  at  home  and  abroad,  but  exclusive  of 
the  numbers  actually  serving  within  Her  Majesty's 
Indian  possessions : 

And  whereas  no  man  can  be  forejudged  of  life 
or  limb,  or  subjected  in  time  of  peace  to  any  kind 
of  punishment  within  this  realm  by  martial  law, 
or  m  any  other  manner  than  by  judgment  of  his 
peers,  and  according  to  the  known  and  established 
laws  of  this  realm;  yet  nevertheless  it  being 
requisite,  for  the  retaining  all  the  before-men- 
tioned forces  and  other  persons  specified  in  this 
Act  in  their  duty,  that  an  exact  discipline  be 
observed,  and  that  soldiers  who  shall  mutiny  or 
stir  up  sedition,  or  shall  desert  Her  Majesty's 
service,  or  be  guilty  of  crimes  and  offences  to  the 
prejudice  of  good  order  and  military  discipline, 
be  brought  to  a  more  exemplaxy  and  speedv 
punishment  than  the  usual  forms  of  the  law  will 

allow: 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  It  shall  be  lawful  for  Her  Majesty  to  make 
Articles  of  War  for  the  better  government  of  Her 
Majesty's  army,  which  articles  shall  be  judicially 
taken  notice  of  by  all  judges  and  in  all  courts 
whatsoever ;  and  copies  of  the  same,  printed  by 
the  Queen's  printer,  shall,  as  soon  as  may  be  after 
the  same  shall  have  been  made  and  established 
by  Her  Majesty,  be  transmitted  by  Her  Majesty's 
Sfecretary  of  State  for  the  War  Department  to  the 
judges  of  Her  Msjesiy's  superior  courts  at  West- 
minster, Dublin,  and  Edinburgh  respectively,  and 
also  to  the  governors  of  Her  Majesty's  dommions 
abroad:  Provided  that  no  person  within  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
or  within  the  British  Isles,  shall  by  such  Articles 
of  War  be  subject  to  suffer  any  punishment  ex- 
tending to  life  or  limb,  or  to  be  kept  in  penal 
servitude,  except  for  crimes  which  are  oy  this  Act 
expressly  made  liable  to  such  punishments  as 
aforesaia,  or  shall  be  subject,  with  reference  to  any 
crimes  made  punishable  by  this  Act,  to  be 
punished  in  any  manner  which  shall  not  accord 
with  the  provisions  of  this  Act :  Provided  also, 
that  nothing  in  this  Act  contained  shall  in  any 
manner  prejudice  or  affect  any  Articles  of  War  or 
other  matters  made,  enacted,  or  in  force,  or  which 
may  herei^er  be  made,  enacted,  or  in  force,  under 
the  authority  of  the  Government  of  India,  respec- 
ting officers  or  soldiers  or  followers  in  Her 
Majesty's  Indian  army,  being  natives  of  India ; 
ana  on  the  trial  of  all  offences  committed  by  any 
such  native  officer  or  soldier  or  follower,  reference 
shall  be  had  to  the  Articles  of  War  framed  by 
the  Government  of  India  for  such  native  officers, 
soldiers,  or  followers,  and  to  the  established 
usages  of  the  service. 


2.  All  the  provisions  of  this  Act,  and  anj 
Articles  of  War  made  in  pursuance  of  this  Act, 
shall  apply  to  all  persons  who  are  or  shall  be 
commissioned  or  in  pay  as  an  officer,  whether  of 
the  regular  forces  or  the  militia,  or  who  ue  or 
shall  be  listed  or  in  pay  as  a  non-commissiond 
officer,  or  soldier,  and  to  all  warrant  officers,  and 
to  all  persons  employed  on  the  recruiting  servioe 
receiving  pay,  and  idl  pensioners  receiving  allow* 
ances  in  respect  of  such  service,  and  to  persons 
who  are  or  snail  be  hired  to  be  employed  in  the 
royal  artilleiy,  royal  engineers,  and  to  master 
gunners,  and  to  conductors  of  stores,  and  to  the 
corps  of  royal  military  surveyors  and  draftsmen, 
and  to  all  officers  and  persons  who  are  or  shall  be 
serving  in  the  commissariat  and  ordnance  store 
departments,  and  to  officers  and  soldiers  senring 
in  the  army  hospital  corps,  or  the  army  sorice 
corps,  and  to  persons  in  the  War  Department, 
who  are  or  shall  be  serving  with  any  part  of  Her 
Majesty's  army  at  home  or  abroad,  under  the 
command  of  any  commissioned  officer,  and  (sub- 
ject to  and  in  accordance  with  the  provisions  of 
an  Act  passed  in  the  thirtieth  ana  thiitf-first 
years  of  the  reign  of  Her  present  Migesty,  enapter 
one  hundred  and  ten,)  to  any  out-pensioners  of 
the  Royal  Hospital,  Chelsea,  who  may  be  called 
out  on  duty  in  aid  of  the  civil  power,  or  for 
muster  or  inspection,  or  who  having  volunteered 
their  services  for  that  purpose  shall  be  kept  on 
duty  in  any  fort,  town,  or  garrison,  and  to  all 
civil  officers  who  are  or  shall  be  employed  bj  or 
act  under  the  Secretary  of  State  for  War  at  any 
of  Her  Majesty's  establishments  in  the  islands  of 
Jersey,  Guernsey,  Aldemey,  Sark,  and  Man,  and 
the  islands  thereto  belon^g,  or  at  foreign 
stations ;  and  all  the  provisions  of  this  Act  shall 
apply  to  all  persons  belonging  to  Her  Majesty's 
Indian  forces  who  are  or  shall  be  commissioned 
or  in  pay  as  officers,  or  who  shall  be  listed  or  in 
pay  as  non-commissioned  officers  or  soldiers,  or 
who  are  or  shall  be  serving  or  hired  to  be  em- 
ployed in  the  artillery  or  any  of  the  trains  d 
artillery,  or  as  master  gunners  or  gunners,  or  as 
conductors  of  stores,  or  who  are  or  shall  be 
serving  in  the  department  of  engineers,  or  in  the 
corps  of  sappers  and  miners,  or  pioneers,  or  as 
mibtary  surverors  or  draftsmen,  or  in  the 
ordnance  or  public  works  or  commissaiiatdepui- 
ments,  and  to  all  storekeepers  and  other  dril 
officers  employed  under  the  ordnance,  and  to  all 
veterinary  surgeons,  medical  storekeepers,  apoth^ 
caries,  hospital  stewards,  and  others  servmg  in 
the  medical  department  of  the  said  forces,  and  to 
all  licensed  sutlers,  and  all  followers  in  or  of  any 
of  the  said  forces ;  provided  that  nothing  in  this 
Act  contained  shidl  extend  to  affect  any  second 
which  has  been  or  shall  be  given  by  any  officers, 
or  their  sureties,  for  the  due  performanos  of  their 
respective  offices,  but  that  all  such  securities  shall 
be  and  remain  in  full  force  and  effect : 
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And  this  Act,  and  any  Articles  of  War  made  in 
pnnuance  of  this  Act,  shall  apply  to  all  persons 
receiving  pay  as  members  of  the  permanent  staff 
of  vaj  muiua,  yeomaniy,  or  volunteer  regiment 
or  corps,  and  to  aU  persons  being  enrolled  in  the 
militia  who  are  attached  for  purposes  of  instruc- 
tion, or  otherwise,  to  a  regiment  or  body  of  troops 
of  the  regular  forces,  and  to  all  militia  recruits 
sod  other  persons  in  the  militia  receiving  pay 
daring  the  period  of  preliminary  training,  when 
the  militia  battalions  to  which  they  belong  are  not 
for  the  time  being  out  for  training  and  exercise, 
and  to  any  officer  of  the  yeomanry  or  volunteer 
forces,  whether  in  receipt  of  pay  or  otherwise, 
during  and  in  respect  of  the  tune  when  with  his 
own  consent  he  may  be  attached  to  or  doin^  duty 
with  any  body  of  troops  then  subject  to  this  Act, 
vfaether  of  the  regular,  reserve,  or  auxiliary 
forces,  or  to  any  such  officer  when  ordered  on 
datj  br  the  military  authorities,  and  to  all  men 
enrolled  in  the  reserve  force  when  called  out  for 
trsining  or  exercise,  or  when  kept  on  duty  having 
volunteered  their  services,  or  when  called  out  in 
aid  of  the  civil  power,  or  when  called  out  on  per- 
manent service  under  Her  Miyesty's  proclamation, 
and  to  all  men  enrolled  in  the  army  reserve  during 
and  in  respect  of  other  periods  to  the  extent  and 
in  the  manner  provided  in  the  one  hundred  and 
seventh  section  of  this  Act :  And  all  such  persons 
shall,  during  such  periods,  and  in  respect  of 
offences  committed  during  such  periods,  be 
deemed  to  be  part  of  the  regular  forces  for  the 
purposes  of  tnis  Act  in  respect  of  billeting, 
discipline,  trial,  and  punishment. 

3.  This  Act  shall  extend  to  the  islands  of 

Jenej,  Guernsey,  Aldemey,  Sark,  and  Man,  and 

the  islands  thereto  belonging,  as  to  the  provisions 

herein  contained  for  enlisting  of  recruits  whether 

minors  or  of  full  age,  and  swearing  and  attesting 

luch  recruits,  and  for  mustering  and  paying,  and 

as  to  the  provisions  for  the  trial  and  punishment 

of  officers  and  soldiers  who  shall  be  charged  with 

mutiny  and  desertion,  or  any  other  of  the  offences 

which  are  by  this  Act  declared  to  be  punishable 

hy  the  sentence  of  a  court-martial,  and  also  as  to 

the  provisions  which  relate  to  the  punishment  of 

penons  who  shall   conceal    deserters,  or   shall 

knowingly  buy,  exchange,  or  otherwise  receive 

uj  uins,  medals  for  good  conduct  or  for  dis- 

tipguished  or  other  service,  clothes,  military  fur- 

Diture,  or  rqi^ental  necessaries  from  any  soldier 

or  deserter,  or  who  shall  cause  the  colour  of  any 

nich  clothes  to  be  changed,  or  who  shall  aid  in 

the  escape  of  a  prisoner  nova  a  military  prison,  or 

vho  shall  introduce  forliidden  articles  into  such 

pvuon,  or  shall  canr  out  any  such  articles,  or  who 

>hall  assault  any  officer  of  such  prison,  and  also  as 

^  the  provisions  for  exempting  soldiers  from 

^Qg  taken  out  of  Her  Majesty's  service  for  not 

Bopportmg  or  for  leaving  chargeable  to  any  parish 


any  wife  or  child  or  children,  or  on  account  of  any 
breach  of  contract  to  serve  or  work  for  any 
employer,  or  on  account  of  any  debts  under  thirty 
pounds  in  the  said  islands. 

4.  All  officers  and  soldiers  of  any  troops 
mustered  and  in  pay  which  shall  be  raised  and 
serving  in  any  of  Her  Majesty's  dominions 
abroad,  or  in  places  in  possession  of  or  occupied 
by  Her  Majestjr's  subjects  under  the  command  of 
any  officer  having  any  commission  immediately 
from  Her  Mijesly,  shall  be  subject  to  the  pro- 
visions of  this  Act  and  of  Her  Majesty's  Articles 
of  War  in  like  manner  as  Her  Miyesty's  other 
forces  are ;  and  if  such  officers  and  soldiers,  having 
been  made  prisoners,  be  sent  into  Great  Britain 
or  Ireland,  although  not  allowed  to  serve  here- 
in, all  the  provisions  of  this  Act  in  regard  to 
billeting  soloiers  shall  apply  to  such  officers  and 
soldiers. 

5.  Nothing  in  this  Act  contained  shall  be  con- 
strued to  extend  to  any  militia  forces  or  yeomaniy 
or  volunteer  corps  in  Great  Britain  or  Ireland,  or 
to  the  reserve  force  provided  for  by  ''The  Reserve 
Force  Act,  1867,*^  or  to  the  reserve  force  pro- 
vided for  by  "  The  Militia  Reserve  Act,  1867," 
excepting  as  stated  in  the  second  section  of  this 
Act,  and  as  herein-after  enacted,  or  where  by  any 
Act  for  relating  any  of  the  said  forces  or  corps, 
the  provisions  contained  in  any  Act  for  punishing 
mutiny  and  desertion  are  or  shall  be  specifically 
made  applicable  to  such  forces  or  corps. 

6.  For  the  purpose  of  bringing  offenders  against 
this  Act  and  against  the  Articles  of  War  to 
lustice.  Her  Majesty  may  from  time  to  time,  in 
like  manner  as  has  been  heretofore  used,  grant 
commissions  under  the  Royal  Sign  Manual 
for  the  holding  of  courts-martial  mthin  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
and  mav  grant  commissions  or  warrants  under 
the  said  Royal  Sign  Manual  to  the  chief 
governor  or  governors  of  Ireland,  the  commander 
of  the  forces,  or  the  person  or  persons  com- 
manding in  chief,  or  commanding  for  the  time 
being  any  body  of  troops  belonging  to  Her 
Majesty's  army,  as  well  within  the  United 
Kingdom  of  Great  Britain  and  Ireland  and,  the 
British  Isles  as  in  any  of  Her  Miyesty's  garrisons 
and  dominions  or  elsewhere  beyond  seas,  for  con- 
vening courts-martial,  and  for  authorising  any 
officer  under  their  respective  commands  to  con- 
vene courts-martial,  as  occasion  may  require,  for 
the  trial  of  offences  committed  by  any  of  the 
forces  under  the  command  of  any  such  last-men- 
tioned officer,  whether  the  same  shall  have  been 
committed  before  or  after  such  officer  shall  have 
taken  upon  him  such  command :  Provided  that 
the  officer  so  authorised  be  not  below  the  degree 
of  a  field  officer,  except  in  detached  situations 
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beyond  seas  where  a  field  o£Scer  is  not  in  com- 
mand^  in  which  case  a  captain  maj  be  authorised 
to  convene  district  or  garrison  courts-matial : 
Every  officer  so  authorised  to  convene  courts- 
martial  may  confirm  and  cause  to  be  executed,  or 
may  suspend,  mitigate,  or  remit  the  whole  or  any 
unexpired  portion  of  the  sentence  of  any  court- 
martial  convened  bv  him,  or  by  any  officer  pre- 
viously so  authorisea,  according  to  the  terms  of 
his  warrant. 

7.  Any  person  subject  to  this  Act  who  shall,  in 
any  part  of  Her  Majesty's  dominions  or  elsewhere, 
commit  any  of  the  oflPences  for  which  he  may  be 
liable  to  be  tried  by  court-martial  by  virtue  of  this 
Act  or  of  the  Articles  of  War,  may  be  tried  and 

Sunished  for  the  same  in  any  part  of  Her 
f  lyesly's  dominions  or  in  anv  other  place  whereto 
he  may  have  come  or  where  ne  mav  be  after  the 
commission  of  the  ofiPence,  as  if  tne  offence  had 
been  committed  where  such  trial  shall  take 
place. 

8.  Every  general  court-martial  convened  within 
the  United  Kingdom  or  the  British  Isles  shall 
consist  of  not  less  than  nine  commissioned 
officers,  each  of  whom  shall  have  held  a  com- 
mission for  three  years  before  the  date  of  the 
assembly  of  the  court.  Every  general  court- 
martial  shall  have  power  to  sentence  any  officer 
or  soldier  to  suffer  death,  penal  servitude,  im- 
prisonment, forfeiture  of  pav  or  pension,  or  any 
other  punishment  which  snail  accord  with  the 
usage  of  the  service :  No  sentence  of  death  by  a 
court-martial  shall  pass  unless  two  thirds  at  least 
of  the  officers  present  shall  concur  therein;  no 
sentence  of  penal  servitude  shall  be  for  a  period 
of  less  than  five  years ;  and  no  sentence  of  im- 
prisonment shall  be  for  a  period  longer  than  two 
years. 

9.  Every  district  or  garrison  court-martial 
convened  within  the  United  Kingdom  or  the 
British  Isles  shall  consist  of  not  less  than  seven 
commissioned  officers,  and  shidl  have  the  same 
power  as  a  general  court-martial  to  sentence  anv 
soldier  to  such  punishments  as  shall  accord  with 
the  provisions  of  this  Act :  Provided  always,  that 
no  such  district  or  garrison  court-martial  shall 
have  power  to  try  a  commissioned  officer,  or  a 
warrant  officer  holding  an  honorary  commission, 
or  to  pass  any  sentence  of  death  or  penal 
servituae. 

10.  A  regimental  or  detachment  court-martial 
shall  consist  ^of  not  |less  than  five  commissioned 
officers,  unless  it  is  found  to  be  impracticable  to 
assemble  that  number,  in  which  case  three  shall 
be  sufficient,  and  shall  have  power  to  sentence 
an^  soldier  to  corporal  punishment,  or  to  im- 
pnsonment,  and  to  forfeiture  of  pay,  in  such 


manner  as  shall  accord  with  the  provisions  of 
this  Act. 

11.  In  cases  of  mutiny,  and  in8abardinati(m 
accompanied  with  personal  violence,  or  other 
offences  committed  on  the  line  of  march,  or  on 
board  any  transport  ship,  convict  ship,  merdunt 
vessel,  or  troop  ship,  not  in  commission,  the 
offender  may  be  tried  bv  a  regimental  or  detach- 
ment court-martial,  ana  the  sentence  maj  be 
confirmed  and  carried  into  execution  on  the  spot 
by  the  officer  in  the  immediate  command  of  the 
troops,  provided  that  the  sentence  shall  not 
exceed  that  which  a  regimental  court-martial  is 
competent  to  award. 

12.  It  shall  be  lawful  for  any  officer  com- 
manding any.  detachment  or  portion  of  troop 
serving  m  any  place  beyond  seas  where  it  maj  be 
found  impracticable  to  assemble  a  general  court' 
martial,  upon  complaint  made  to  him  of  any 
offence  committed  against  the  property  or  person 
of  any  inhabitant  of  or  resident  in  any  oounliyin 
which  such  troops  are  so  serving  by  any  person 
serving  with  or  belon^ng  to  Her  Majestr's 
armies,  being  under  the  immediate  command  of 
any  such  offiuser,  to  convene  a  detachment  general 
court-martial,  which  sludl  consist  of  not  less  than 
three  commissioned  officers,  for  the  purpose  of 
trying  any  such  person ;  and  every  such  court- 
martial  shall  have  the  same  powers  in  regard  to 
sentence  upon  offenders  as  are  granted  bjthis 
Act  to  general  courts-martial :  Provided  always, 
that  no  sentence  of  any  such  court-martial  shall 
be  executed  until  the  general  commanding  tiie 
army  of  which  such  detachment  or  portion  forms 
part  shall  have  approved  and  confirmed  the 
same. 

13.  All  general  and  other  courts-martial  shall 
administer  an  oath  to  every  witness  or  other  per- 
son who  shall  be  examined  before  such  court  in 
any  matter  relating  to  any  proceeding  before  the 
same ;  and  every  person,  as  well  civil  as  militair, 
who  may  be  required  to  give  or  produce  evidence 
before  a  court-martdal,  shall,  in  the  case  of  general 
courts-martial,  be  summoned  by  the  judge  advo- 
cate general,  or  his  deputy,  or  the  p^son  officiat- 
ing as  judge  advocate,  and  in  the  case  of  all  other 
courts-martial  by  the  president  of  the  coort ;  and 
all  persons  so  summoned  and  attending  as  wit- 
nesses before  any  court-martial  shall,  daring  their 
necessary  attendance  in  or  on  such  coorts,  and 
in  ^ing  to  and  returning  firom  the  same,  be 
privileged  from  arrest,  and  shall,  if  undnly  a^ 
rested,  be  discharged  by  the  court  out  of  which 
the  writ  or  process  issued  by  which  such  witness 
was  arrested,  or  if  such  court  be  not  sitting,  then 
by  any  judge  of  the  superior  courts  of  Westminster 
or  Dublin,  or  of  the  Court  of  Session  in  Scot- 
land, or  of  the  courts  of  law  in  the  East  01  West 
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Indies,  or  elsewhere,  according  as  the  case  shall 
leqnire,  upon  its  being  made  to  appear  to  such 
Court  or  yidm,  hj  any  affidavit  in  a  summaiy 
waj,  that  such  witness  was  anrested  in  going  to 
or  attending  upon  or  returning  ftoia  such  court- 
martial  ;  and  all  witnesses  so  duly  summoned  as 
sforeaaid  who  shall  not  attend  on  such  courts,  or 
sttending  shall  refuse  to  be  sworn,  or  being 
sworn  sball  refuse  to  give  evidence,  or  not  pro- 
duce the  documents  under  their  power  or  control 
required  to  be  produced  by  them,  or  to  answer  all 
such  questions  as  the  court  may  legally  demand 
of  them,  shall  be  liable  to  be  attoched  in  the 
High  Court  of  Justice  in  London  or  in  the  Court 
of  Queen's  Bench  in  Dublin,  or  in  the  Court  of 
Session  or  shoijff  or  stewart  courts  in  Scotland, 
or  in  courts  of  law  in  the  East  or  West  Indies, 
or  in  any  of  Her  Majesty's  colonies,  garrisons,  or 
dominions  in  Europe  or  elsewhere  respectively, 
upon  complaint  made,  in  like  manner  as  if  such 
witness,  after  having  been  duly  summoned  or 
subpoenaed,  had  neglected  to  attend  upon  a  trial 
in  any  proceeding  in  the  court  in  which  such 
complaint  shall  be  made :  It  shall  be  lawful  for 
the  president  of  any  court-martial  to  administer 
an  oath  to  a  shorthand  writer  to  take  down, 
Mcording  to  the  best  of  his  power,  the  evidence 
to  be  given  before  the  court. 

14.  No  officer  or  soldier  who  shall  be  acquitted 
or  convicted  of  any  offence  shall  be  liable  to  be 
tried  a  second  time  by  the  same  or  any  other 
court-martial  for  the  same  offence ;  and  no  find- 
ing, opinion,  or  sentence  given  by  any  court- 
martial,  and  signed  by  the  president  thereof,  shall 
be  revised  more  than  once,  nor  shall  any  addi- 
tional evidence  in  respect  of  any  charge  on  which 
the  prisoner  then  stands  arraigned  be  received  by 
the  court  on  any  revision. 

15.  If  any  person  subject  to  this  Act  shall  at 
My  time  during  the  continuanoe  of  this  Act  begin, 
excite,  cause,  or  join  in  any  mutiny  or  sedition  in 
any  forces  belonging  to  Her  Maiest/s  army,  or 
Her  Majesty's  rc^ral  marines,  or  snail  not  use  his 
utmost  endeavours  to  suppress  the  same,  or  shall 
ooDspire  with  any  other  person  to  cause  a  mutiny, 
or  coming  to  the  knowledge  of  any  mutiny  or  in- 
tended mutiny  shall  not,  without  delay,  give 
information  thereof  to  his  commanding  officer ; 
or  shall  hold  correspondence  with  or  give  advice 
or  intelligence  to  any  rebel  or  enemy  of  Her 
Majesty,  either  by  letters,  messaffes,  signs,  or 
tokens,  in  any  manner  or  way  whatsoever;  or 
shall  treat  or  enter  into  any  terms  with  such  rebel 
or  enemy  without  Her  Majesty's  license,  or 
license  of  the  general  or  chief  commander ;  or 
shall  misbehave  himself  before  the  enemy ;  or 
shall  shamefully  abandon  or  deliver  up  any 
gvrison,  fortress,  post,  or  guard  committed  to 
his  charge,  or  which  he  shall  have  been  com- 


manded to  defend;  or  shall  compel  the  governor 
or  commanding  officer  of  any  garrison,  fortress, 
or  post  to  deliver  up  to  the  enemy  or  to  abandon 
the  same ;  or  shall  speak  words  or  use  any  other 
means  to  induce  such  governor  or  commanding 
officer,  or  others,  to  misbehave  before  the  enemy, 
or  shamefully  to  abandon  or  deliver  up  any 
garrison,  fortress,  post,  or  guard  committed  to 
their  respective  charge,  or  wmch  he  or  they  shall 
be  commanded  ta  defend;  or  shall  desert  or 
attempt  to  desert  Her  Majesty's  service ;  or  shall 
leave  his  post  before  being  regularly  relieved ;  or 
shall  sleep  on  his  post ;  or  shall  strike  or  shall 
use  or  offer  any  violence  against  his  superior 
officer,  being  in  the  execution  of  his  office;  or 
shaU  disobey  any  lawful  command  of  his  superior 
officer;  or  who  being  confined  in  a  military 
prison  shall  offer  any  violence  against  a  visitor  or 
other  his  superior  military  officer,  being  in  the 
execution  of  his  office ;  all  and  every  person  and 
persons  so  offending  in  any  of  the  matters  before 
mentioned,  whether  such  offence  be  committed 
within  this  realm  or  in  any  other  of  Her  Majesty's 
dominions,  or  in  foreign  parts,  upon  land  or  upon 
the  sea,  shall  suffer  death,  or  penal  servitude,  or 
such  other  punishment  as  by  a  court-martial  shall 
be  awarded :  Provided  always,  that  any  non-com- 
missioned officer  or  soldier  attested  for  or  in  pay 
in  any  regiment  or  corps  who  shiJl,  without 
having  first  obtained  a  regular  discharge  there- 
from, enlist  himself  in  Her  M^esty^s  army  may 
be  deemed  to  have  deserted  Her  Majesty's 
service,  and  shall  be  liable  to  be  punished 
accordingly. 

16.  In  aU  cases  where  the  punishment  of  death 
shall  have  been  awarded  by  a  general  court-martial 
or  detachment  general  court-martiiJ  it  shall  be 
lawful  for  Her  Majesty,  or,  if  in  any  place  out  of 
the  United  Kingdom  or  British  Isles,  for  the 
commanding  officer  having  authority  to  confirm 
the  sentence,  instead  of  causing  such  sentence  to 
be  carried  into  execution,  to  order  the  offender  to 
be  kept  in  penal  servitude  for  any  term  not  less 
than  five  years,  or  to  suffer  such  term  of  impri- 
sonment, with  or  without  hard  labour,  and  wit^ 
or  without  solitary  confinement,  as  shall  seem 
meet  to  Her  Migesty,  or  to  the  officer  command- 
ing as  aforesaid ;  provided  that  the  imprisonment 
shall  not  exceed  two  years,  and  that  the  solitary 
confinement  shall  not  exceed  seven  days  at  a 
time,  with  intervals  of  not  less  than  seven  days 
between  the  periods  of  solitary  confinement ;  and 
that  if  the  imprisonment  exceeds  eighty-four  days, 
the  solitary  confinement  shall  not  exceed  seven 
days  in  any  twenty-eight  days  of  the  imprison- 
ment. 


17'  Any  officer  or  soldier  of  Her  Majesty'i 
my,  or  any  person  employed  in  the  War  De 


army,  or  any  person  employed  in  the  War  l3e- 
partment,  or  in  any  way  concerned  in  the  care  or 
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difltribution  of  any  money^,  provisions,  forage, 
arms,  clothing,  ammunition,  or  other  stores 
belonging  to  Her  Migesty's  army  or  for  Her 
Migesty's  use,  who  shall  embeasle,  fraudulently 
misapply,  wilfully  damage,  steal,  or  receive  the 
same,  knowing  them  to  have  been  stolen,  or  shall 
be  concerned  therein  or  connive  thereat,  may  be 
tried  for  the  same  by  a  general  court-martial, 
and  sentenced  to  be  kept  in  penal  servitude  for 
any  term  not  less  than  five  years,  or  to  suffer 
such  punishment  of  fine,  imprisonment  with  or 
without  hard  labour,  disinissal  from  Her  Ma- 
jesty's service,  reduction  to  the  ranks  if  a 
warrant  or  non-commissioned  officer,  as  such 
court  shall  think  fit,  according  to  the  nature  and 
degree  of  the  offence;  and  every  such  offender 
sh^l,  in  addition  to  any  other  punishment,  make 
good  at  his  own  expense  the  loss  and  damage 
sustained,  and  in  every  such  case  the  court  is 
required  to  ascertain  by  evidence  the  amount  of 
such  loss  or  damage,  and  to  declare  by  their 
sentence  that  such  amount  shall  be  made  good 
by  such  oflSender ;  and  the  loss  and  damage  so 
ascertained  as  aforesaid  shall  be  a  debt  to  Her 
Majesty,  and  may  be  recovered  in  any  of  Her 
Migesty's  courts  at  Westminster  or  in  Dublin,  or 
the  Court  of  Exchequer  in  Scotland,  or  in  any 
court  in  Her  Majesty's  colonies,  or  in  India, 
where  the  person  sentenced  by  such  court-martial 
shall  be  resident,  after  the  said  judgment  shall 
be  confirmed  and  made  known,  or  tibe  offender, 
if  he  shall  remain  in  the  ser\'ice,  may  be  put 
under  stoppages  not  exceeding  one  half  of  his 
pay  and  allowances  until  the  amount  so  ascer- 
tained shall  be  recovered. 

18.  Whenever  Her  Miges^  shall  intend  that 
any  sentence  of  penal  servitude  heretofore  or 
hereafter  passed  upon  any  offender  b^  any  court- 
martial  snail  be  carried  into  execution  for  the 
term  specified  in  such  sentence  or  for  any  shorter 
term,  or  shall  be  graciously  pleased  to  commute 
as  aforesaid  to  penal  servitude  any  sentence  of 
death  passed  by  any  such  court,  the  sentence, 
together  with  Her  Majesty's  pleasure  thereupon, 
shall  be  notified  in  writmff  by  the  officer  com- 
manding in  chief  Her  Majesty's  army  in  Great 
Britain  and  Ireland,  or  by  the  adjutant  general, 
or  by  the  Secretary  of  State  for  the  War  Depart- 
ment, to  any  judge  of  the  High  Court  of  Justice 
in  England  or  of  the  Queen's  Bench,  -  Common 
Fleas,  or  Exchequer,  or  other  superior  court  in 
Ireland,  and  thereupon  such  judge  shall  make  an 
order  for  the  penal  servitude  of  such  offender  in 
conformity  with  such  notification,  and  shall  do 
all  such  other  acts  consequent  upon  such  notifi- 
cation as  such  judge  is  authorised  to  do  by  any 
Act  in  force  touching  the  penal  servitude  of  other 
offenders ;  and  it  shall  be  lawful  for  any  judge  of 
such  court  in  Ireland  to  make  an  order  that  any 
such  offender  convicted  in  Ireland  shall  be  kept 


in  penal  servitude  in  England ;  and  sack  order 
shall  be  in  all  respects  as  effectual  in  En^lsad  u 
though  such  offender  had  been  oonncted  in 
England,  and  the  order  had  been  made  by  any 
judge  of  the  High  Court  of  Justice  in  England; 
and  the  person  in  whose  custody  such  offender 
shall  at  that  time  be,  and  all  other  persons  what- 
soever whom  the  said  order  may  concern,  ahali 
be  bound  to  obey  and  shall  be  assistant  in  the 
execution  thereof,  and  shall  be  liable  to  the  same 
punishment  for  disobedience  to  or  for  intemipt- 
ing  the  execution  of  such  order  as  if  the  order 
had  been  made  under  the  authority  of  any  such 
Act  as  aforesaid ;  and  every  person  so  ordered  to 
be  kept  in  penal  servitude  shall  be  sabject  to 
every  provision  made  by  law  and  in  force  cod- 
cernmg  persons  under  sentence  of  penal  senri- 
tude;  and  from  the  time  when  such  order  of 
penal  servitude  shall  be  made  every  Act  in  force 
touching  the  escape  of  felons,  or  their  afterwards 
returning  or  being  at  larse  without  leave,  shall 
apply  to  such  offender,  and  to  all  persons  aiding 
and  abetting,  contriving  or  assisting  in  any 
escape  or  intended  escape  or  returning  without 
leave  of  any  such  offender ;  and  the  judge  who 
shall  make  any  order  of  penal  servitude  as  afoie* 
said  shall  direct  the  notification  of  Her  Majestr's 

gleasure,  and  lus  own  order  made  thereupon,  to 
e  filed  and  kept  of  record  in  the  office  of  the 
Clerk  of  the  Crown  of  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice ;  and  the 
said  clerk  shall  have  a  fee  of  two  shillings  and  six- 
pence only  for  filing  the  same,  and  shall,  on 
application,  deliver  a  certificate  in  writing  (not 
taking  more  than  two  shillings  and  sixpence  for 
the  same)  to  such  offender  or  to  any  person 
applying  in  his  or  Her  Majesty's  behalf,  showing 
the  Christian  and  surname  of  such  offender,  his 
offence,  the  place  where  the  court  was  held  before 
which  he  was  convicted,  and  the  conditions  on 
which  the  order  of  penal  servitude  was  made ; 
which  certificate  shall  be  sufficient  proof  of  the 
conviction  and  sentence  of  such  offender,  and 
also  of  the  terms  on  which  such  order  for  his 
penal  servitude  was  made,  in  any  court  and  in 
any  proceeding  wherein  it  may  be  necessary  to 
inquire  into  the  same. 

19.  Whenever  any  sentence  of  penal  serritude 
heretofore  or  hereafter  passed  upon  any  offender 
by  any  court-martial  holden  in  any  part  of  Her 
Mi^esty's  dominions  beyond  the  seas,  or  elsewhere, 
is  to  be  carried  into  execution  for  the  term  specified 
in  such  sentence  or  for  any  shorter  term,  or  when 
sentence  of  death  passed  by  anv  such  court- 
martial  has  been  or  shall  as  aforesaid  be  commuted 
to  penal  servitude,  the  same  shall  be  notified 
by  the  officer  commanding  Her  Mi^esty's  forces 
at  the  presidency  or  station  where  the  offender 
may  come  or  be,  or  in  his  absence  by  the  acijutant 
general  for  the  time  being,  if  in  India  to  the 
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chief  jadge  or  taxj  judge  of  the  chief  ciyil  court 
of  the  presidency  or  province  where  the  offender 
mij  oome  or  be,  and  if  in  any  other  i)art  of  Her 
Majesty's  dominions  to  the  chief  justice  or  some 
other  judge  therein,  and  such  judge  shall  make 
order  for  the  intcarmediate  custody  and  penal 
wrritude  of  such  offender;  and  the  offender 
shall,  until  handed  over  in  pursuance  of  any  such 
order  to  the  civil  authorities,  be  detained  in 
milituy  custody,  and  may  be  moved  in  such 
GQstody  fipom  place  to  place  as  circumstances  maj 
mjoire;  and  upon  any  such  order  being  made  it 
shall  be  duly  notified  to  the  governor  of  the 
pRsidency  if  in  India,  or  to  the  governor  of  the 
colony  if  in  any  of  Her  Majesty's  colonies,  or  to 
the  person  who  shall  for  the  time  being  be 
exercising  the  office  of  governor  of  such  pre- 
sidency or  colony,  who,  on  receipt  of  such 
notification,  shall  cause  such  offender  to  be 
ranored  or  sent  to  some  other  colony  or  place,  or 
to  ondergo  his  sentence  within  the  presidency  or 
colony  where  the  offender  was  so  sentenced,  or 
vhere  he  may  come  or  be  as  aforesaid,  in 
obedience  to  tne  directions  for  the  removal  and 
treatment  of  convicts  which  shall  from  time  to 
tme  be  transmitted  from  Her  Majesty  through 
one  of  her  Principal  ScCTetaries  of  State  to  such 
pRsidency  or  colony;  and  such  offender  shall 
tccording  to  such  directions  undergo  the  sentence 
of  penal  servitude  which  shall  have  been  passed 
upon  him  either  in  the  presidency  or  colony  in 
^hidi  he  has  been  so  sentenced,  or  in  the  colony  or 
place  to  which  he  has  been  so  removed  or  sent, 
sod  whilst  such  sentence  shall  remain  in  force 
shall  be  liable  to  be  imprisoned,  and  kept  to  hard 
l&boor,  and  otherwise  dealt  with  under  such 
sentence,  in  the  same  manner  as  if  he  had  been 
sestenoed  to  be  imprisoned  with  hard  labour 
during  the  term  of  his  penal  servitude  b^  the 
judgment  of  a  court  of  competent  jurisdiction  in 
^  presidency  or  colony,  or  in  the  colony  or 
?Uce  to  which  he  has  been  so  removed  or  sent 
Rspectively ;  and  elsewhere  out  of  Her  Majesty's 
donunioos  the  officer  commanding  shall  have 
power  to  make  an  order  in  writing  for  the  penal 
Knritude  or  intermediate  custody  of  such 
offender;  and  such  offender  shall  be  liable  by 
^itne  of  such  order  to  be  imprisoned,  and  kept 
^Hard  labour,  and  otherwise  dealt  with  under 
the  sentence  of  the  court,  in  the  same  manner  as 
jf  he  had  been  sentenced  to  be  imprisoned  with 
httd  labour  during  the  term  of  his  penal  servitude 
^  the  judgment  of  a  court  of  competent  juris- 
diction in  the  place  where  he  may  be  ordered 
^  he  kept  in  such  intermediate  custody,  or  in 
"^  place  to  which  he  may  be  removed  for  the 
P^^'POfic  of  undergoing  his  sentence  of  penal 
^^tnde.  If  any  prisoner  shall  be  brought  to 
^phux  in  the  United  Kingdom  there  to  undergo 
^T  sentence  of  penal  servitude  which  has  been 
PJ«ed  upon  him  by  a  court-martial  held  else- 
***»,  and  the  judge's  or  officer's  order  herein- 
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before  prescribed  for  his  penal  servitude  and 
intermediate  custody  shall  not  be  forthcoming, 
and  the  judge  advocate  general,  upon  application 
for  that  ))urpose,  shaU  certify  that  it  appears  from 
the  original  proceedings  of  the  court-martial 
whereby  the  prisoner  was  tried  that  he  has  been 
duly  sentenced  to  penal  servitude,  and  that  for 
anything  that  appears  to  the  contrary  thereon 
such  sentence  is  still  in  force  against  the  said 
prisoner  for  the  period  to  be  stated  in  such  cer- 
tificate, then  it  shaU  be  lawftd  for  one  of  Her 
Miyesty's  Principal  Secretaries  of  State,  upon 
consideration  of  such  certificate,  to  direct,  in 
writing  under  his  hand,  that  the  said  prisoner 
shall  be  at  once  removed  to  a  convict  prison,  and 
be  imprisoned  and  kept  to  hard  labour  according 
to  the  sentence  stated  in  such  certificate,  and 
thereupon  the  prisoner  shall  be  removed  to  such 
convict  prison,  and  shall  be  liable  to  be  imprisoned 
and  kept  to  hard  labour,  and  be  otherwise  dealt 
with  during  the  term  of  his  sentence,  as  if  he  had 
been  sentenced  to  a  like  term  of  penal  servitude 
by  a  competent  court  in  the  United  Kingdom. 

20.  In  any  case  where  a  sentence  of  penal 
servitude  shall  have  been  awarded  by  a  general  or 
detachment  general  court-martial  it  shall  be 
lawful  for  Her  Majesty,  or,  if  in  any  place  out  of 
the  United  Kingdom  or  British  Isles,  for  the 
officer  commanding  in  chief  Her  Migesty's  forces 
there  serving,  instead  of  causing  such  sentence 
to  be  carried  into  execution,  to  order  that  the 
offender  be  imprisoned,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement, 
for  such  term  not  exceeding  two  years  as  shall 
seem  meet  to  Her  Majes^,  or  to  the  officers 
commanding  as  aforesaid;  provided  that  the 
solitary  confinement  shall  not  exceed  seven  days 
at  a  time,  with  intervals  of  not  less  than  seven 
days  between  the  periods  of  solitary  confinement ; 
and  that  if  the  imprisonment  exceeds  eighty-four 
days,  the  solitary  confinement  shall  not  exceed 
seven  days  in  any  twenty-eight  days  of  the  im- 
prisonment. 

21.  Where  an  award  of  any  forfeiture,  or  of 
deprivation  of  pay  or  of  stoppages  of  pay,  shall 
have  been  added  to  any  sentence  of  penal  servi- 
tude, it  shall  be  lawful  for  Her  Majesty,  or,  if  in 
any  place  out  of  the  United  Kingdom  or  British 
Isles,  for  the  officer  conmianding  in  chief  Her 
Majesty's  forces  there  serving,  in  the  event  of 
the  sentence  being  commuted  for  imprisonment, 
to  order  such  award  of  forfeiture,  deprivation  of 
pay,  or  stoppage  of  pay  to  be  enforced,  mitigated, 
or  remitted,  as  may  be  deemed  expedient. 

22.  No  court-martial  shall,  for  any  offence  what* 
ever  committed  under  this  Act  during  the  time  of 
peace  within  the  Queen's  dominions,  have  power 
to  sentence  any  soldier  to  corporal  punishment; 
provided,  that  any  court-martial  may  sentence 

B 


18 


STATUTES  OF  THE  REALM. 


[gha?. 


/. 


any  soldier  to  corporal  puniBhinent  while  on  active 
service  in  the  field,  or  on  board  any  ship  not  in 
commission,  for  mutiny,  insubordination,  deser- 
tion, drunkenness  on  duty  or  on  the  line  of 
march,  disgraceful  conduct,  or  any  breach  of  the 
Articles  of  War;  and  no  sentence  of  corporal 
punishment  shall  exceed  fifty  lashes. 

23.  It  shall  be  lawful  for  any  fireneral,  district, 
or  garrison  court-martial,  in  audition  to  any 
sentence  of  corporal  punishment,  to  award  im- 
prisonment, with  or  without  hard  labour*  and 
with  or  without  solitary  confinement,  such  con- 
finement not  exceeding  the  periods  prescribed 
by  the  Articles  of  War. 

24.  In  all  cases  in  which  corporal  punishment 
shall  form  the  whole  or  part  of  the  sentence 
awarded  by  any  court-martial  it  shall  be  lawful 
for  Her  Majesty,  or  for  the  general  or  other  officer 
authorised  to  confirm  the  sentences  of  courts- 
martial,  to  commute  such  corporal  punishment  to 
imprisonment  for  any  period  not  exceeding  forty- 
two  days,  with  or  without  hard  labour,  and  with 
or  witnout  solitary  confinement,  or  to  mitigate 
such  sentence,  or  instead  of  such  sentence  to 
award  imprisonment  for  any  period  not  exceeding 
twenty  days,  with  or  without  hard  labour,  and  with 
or  without  solitary  confinement  and  corporal 
punishment,  to  be  inflicted  in  the  prison,  not 
exceeding  twenty-five  lashes,  and  the  solitary  con- 
finement herein-before  mentioned  shall  in  no  case 
exceed  seven  days  at  a  time,  with  intervals  of  not 
less  than  seven  days  between  each  period  of  such 
confinement. 

25.  It  shall  be  lawful  for  Her  Majesty  in  all 
cases  whatsoever,  instead  of  causing  a  sentence  of 
cashiering  to  be  put  in  execution,  to  order  the 
ofifender  to  be  reprimanded,  or,  in  addition 
thereto,  to  sufPer  sucn  loss  of  army  or  regimental 
rank,  or  both,  as  may  be  deemed  expedient. 

26.  A  general,  garrison,  or  district  court- 
martial  mav  sentence  any  soldier  to  imprisonment, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  but  such  solitary  confine- 
.ment  shall  not  exceed  the  periods  prescribed  by 
the  Articles  of  War. 

27.  Any  regimental  or  detachment  court- 
martial  may  sentence  any  soldier  to  imprison- 
ment, with  or  without  hard  labour,  for  any  period 
not  exceeding  forty-two  days,  and  with  or  without 

.solitary  confinement  not  exceeding  the  periods 
prescribed  by  the  Articles  of  War. 

28.  Whenever  sentence  shall  be  passed  by  a 
court-martial  on  an  offender  already  under  sen- 
tence either  of  imprisoment  or  of  penal  servitude, 
the  court  may  award  a  sentence  of  imprisonment 
or  penid  servitude  for  the  offence  for  which  he  is 


under  trial,  to  commence  at  the  expiratioii  of  tiie 
imprisonment  or  penal  servitude  to  whidi  be 
shall  have  been  so  previously  sentenced,  although 
the  aggregate  of  tiie  terms  of  imprisoament  or 
penM  servitude  respectively  may  exceed  the  tem 
for  which  any  of  those  punishments  could  be 
otherwise  awarded.  Whenever  Her  Migcflty,or 
any  general  or  other  officer  auth(Mised  to  con&rm 
the  sentences  of  oouits-martial,  shall  comimite  a 
sentence  of  penal  servitude  or  corporal  punish- 
ment to  imprisonment,  and  the  offender  whose 
sentence  shall  be  so  commuted  shall,  at  Uie  tinx 
of  such  c<Hnmutation,  be  under  sentence  of  iis- 
piisonment  or  penal  servitude,  it  shall  be  Iswful 
for  Her  Majesty,  or  the  general  <»  other  offioo 
who  shall  so  commute  such  sentence^  to  diiect  that 
such  commuted  smtence  of  imprisonment  shall 
commence  at  the  expiration  of  tne  imprisoDmest 
or  penal  servitude  to  which  such  prisoner  M 
have  been  so  previously  sentenced,  although  the 
aggregate  of  the  term  of  imprisonment  or  penal 
servitude  respectively  may  exceed  the  tem  h 
which  any  of  those  punishments  could  be  otbenrise 
awarded. 

29.  It  shall  be  lawful  for  the  Seeretaiy  of  Stak 
for  the  War  Department,  and  in  India  for  the 
Governor  General  in  Council,  to  set  apaii  asT 
buildings  now  erected  or  which  may  berea^^ 
erected,  or  any  part  or  parts  thereof,  as  nihtaij 
prisons,  and  to  declare  that  any  building  or  ant 
two  or  more  buildings  shall  be,  and  thenoeforth 
such  building  or  buildings  shiJl  be  deemed  id 
taken  to  be,  a  military  prison ;  and  eveiy  nui^ 
tary  prison  which,  under  the  provisiona  of  anr 
former  Act  of  Parliament,  has  been  or  which 
shall  be  so  as  aforesaid  set  apart  and  dedared, 
shall  be  deemed  to  be  a  public  prison  witiiin  tix 
meaning  of  this  Act ;  and  aU  and  ereif  the 
powers  and  authorities  with  respect  to  ooonty 
gaols  or  houses  of  correction  which  now  an  or 
which  may  hereafter  be  vested  in  any  of  Her 
Muesty's  Principal  Secretaries  of  State  M, 
with  respect  to  all  such  military  priaons,  beloof 
to  and  may  be  exercised  by  the  Secretanr  of  S^ 
for  the  War  Department^  and  in  India  bf  *« 
Governor  General  in  Council ;  and  it  abili  be 
lawful  for  the  said  Secretary  of  State,  and  Qi 
India  for  the  Governor  General  in  Council,  froQ 
time  to  time  to  make,  alter,  and  repeal  rolea  and 
regulations  for  the  government  and  saperintec* 
dence  of  any  such  military  prison,  and  of  the 
governor,  provost  marshal,  officers,  and  scmnts 
thereof,  and  of  the  offenders  confined  themn, 
which  said  rules  and  regulations  soioade  as  8foc^ 
said  shall  remain  and  continue  to  be  in  fv^ 
until  the  same  are  altered  or  repealed  hj  Her 
Majesty's  said  Secreteiy  of  State  for  War,  or  m 
India  by  the  Governor  General  in  Councfl ;««» 
it  shall  be  lawful  for  the  said  Seeretaiy  of  State. 
and  in  India  for  the  Governor  General  in  Councils 
from   time  to  time  to    appoint  an  mspectof 
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geoeni  ftnd  inspectors  of  military  prisons,  and  a 
gorernor,  or  provost  marshal  and  all  other  neces- 
auy  officers  and  servants  for  any  such  military 
priioD,  and,  as  occasion  mav  arise,  to  remove 
the  goremor  or  provost  marshal,  officer  or  ser- 
T%nt  of  any  soch  militarv  prison ;  and  the  general 
or  other  officer  oommancong  any  district  or  station 
vitliin  which  may  be  anv  soch  military  prison,  or 
sncfa  general  or  other  ofiooer,  and  such  other  per- 
son or  perwns  as  the  said  Secretary  of  State,  and 
in  Indui  the  Governor  General  in  Council^  may 
from  time  to  time  appoint,  shall  be  a  visitor  or 
lisitors  of  such  prison ;  and  the  said  Secretary  of 
State,  and; in  India  the  Governor  General  in 
Council,  may  authorise  any  general  officer  com- 
muiding  to  appoint  periodioilly  visitors  to  any 
mHiUry  prison  within  his  command;  and  the 
aid  Secretary  of  State,  and  in  India  the  Governor 
Gcnenl  in  Council  or  the  general  officer  so  ap- 
pointing,  shall  transmit  to  the  visitor  or  visitors 
of  every  military  prison  established  by  his  autho- 
ritj  a  copy  of  the  rules  and  regulations  which  are 
to  be  obeaved  and  enforced,  and  the  same  shall 
MOQrdingly  be  observed  and  enforced,  within  such 
prison;  and  every  inspector,  visitor,  and  governor 
of  any  such  militery  jHrison  shaU,  subject  to  such 
nki  and  regulations  as  may  from  time  to  time 
be  msde  l^  the  said  Secretary  of  State,  or  in 
India  by  the  Govemcnr  General  in  Council,  have 
^d  ezerdse  in  respect  of  such  prison,  and  of  the 
f!o\tniQr,  officers,  and  servants  thereof,  and  of 
the  prisoners  confined  therein,  all  the  powers  and 
iQthorities,  as  well  in  respect  of  administering 
oaibs  as  otherwise,  which  any  inspector,  visiting 
justice,  or  governor  of  a  county  gaol  or  house  of 
collection  may  respectively  exercise  as  such  :  Pro- 
tided  that  every  inspector  of  such  military  prisons, 
^0  b  also  a  director  of  convict  prisons,  shall 
bire  the  same  power  in  such  military  prisons  as 
^  lias  in  convict  prisons. 

30.  £?ery  governor,  provost  marshal,  gaoler,  or 
jl^tper  of  any  public  prison  or  of  any  gaol  or 
booM  of  oomction  in  any  part  of  Her  Mi^esty's 
doounions  shall  receive  into  his  custody  any 
ffiilharj  offender,  whether  of  the  regular,  reserve, 
or  auxiliary  forces,  under  sentence  of  imprison- 
3ieat  by  a  court-martial,  upon  delivery  to  nim  of 
^  order  in  writing  in  that  behalf  firom  the  general 
commanding  in  o&ef,  or  the  adjutant  genenJ,  or 
tbe  officer  who  oonfiimed  the  proceedings  of  the 
court,  or  the  officer  commanding  the  regiment  or 
^s  to  which  the  offender  belongs  or  is  attached, 
v&idi  order  shall  specify  the  offence  of  which  he 
^^  bave  been  convicted,  and  the  sentence  of  the 
court,  and  the  period  of  imprisonment  which  he 
u  to  undergo,  and  the  day  and  hour  of  the  day 
en  which  he  is  to  be  released ;  and  such  gover- 
i^r,  provost  marshal,  gaoler,  or  keeper  shall  keep 
such  offender  in  a  proper  place  of  confinement, 
*ith  or  without  hani  Uibour,  and  with  or  without 


solitary  confinement,  according  to  the  sentence  of 
the  court  and  during  the  time  specified  in  the 
said  order,  or  until  he  be  discharged  or  delivered 
over  to  other  custody  before  the  expiration  of 
that  time  under  an  order  duly  made  for  that 
purpose;  and  every  governor,  provost  marshal, 
gaoler,  or  keeper  of  any  public  prison,  gaol,  house 
of  correction,  lock-up  house,  or  other  place  of 
confinement,  shall  receive  into  his  custody  any 
soldier,  whether  of  the  regular,  reserve,  or  auxi- 
liary forces,  for  a  period  not  exceeding  seven  days, 
upon  delivery  to  him  of  an  order  in  writing  on 
that  behalf  from  the  officer  commanding  the  regi- 
ment, corps,  or  body  of  troops  to  which  such 
soldier  shsJl  belong. 

31.  In  the  case  of  a  prisoner  undergoing  im- 
prisonment under  the  sentence  of  a  court-martial 
m  any  public  prison  other  than  the  military 
prisons  set  apart  by  the  authority  of  this  Act,  or 
in  any  f^l  or  house  of  correction  in  any  part  of 
the  United  Kingdom,  it  shall  be  lawful  for  the 
general  commanding  in  chief,  or  the  adjutant 
general,  or  the  officer  who  confirmed  the  pro- 
ceedings of  the  court,  or  the  officer  commanaing 
the  district  or  garrison  in  which  such  prisoner 
may  be,  to  give,  as  often  as  occasion  may  arise, 
an  order  in  writing  directing  that  the  prisoner  be 
discharged,  or  be  delivered  over  to  military  cus- 
tody, whether  for  the  purpose  of  being  removed 
to  some  other  prison  or  place  in  the  United  King- 
dom, there  to  undergo  tne  remainder  or  any  part 
of  his  sentence,  or  for  the  purpose  of  being  brought 
before  a  court-martial  either  as  a  witness  or  for 
trial ;  and  in  the  case  of  a  prisoner  undergoing 
imprisonment  or  penal  servitude  under  the  sen- 
tence of  a  court-martial  in  any  public  prison 
other  than  such  military  prison  as  aforesaid,  or  in 
any  gaol  or  house  of  correction  in  any  part  of  Her 
Majesty's  dominions  other  than  the  United  King- 
dom, it  shall  be  lawful  for  the  general  command- 
ing in  chief  or  the  adjutant  general  of  Her 
Majesty's  forces  in  the  case  of  any  such  prisoner, 
and  for  the  Commander-in-Chief  in  India  in  the 
'  case  of  any  prisoner  so  confined  in  any  part  of 
Her  Majesty's  Indian  dominions,  and  for  the 
general  commanding  in  chief  in  any  presidency 
in  India  in  the  case  of  a  prisoner  so  therein  con- 
fined, and  for  the  officer  commanding  in  chief  or 
the  officer  who  confirmed  the  proceedings  of  the 
court  at  any  foreign  station  in  the  case  of  a 
prisoner  so  there  confined,  to  give,  as  often  as 
occasion  may  arise,  an  order  in  writing  directing 
that. the  prisoner  be  discharged  or  be  delivered 
over  to  nulitary  custody,  whether  for  the  purpos,e 
of  being  removed  to  some  other  prison  or  place  in 
any  part  of  Her  Majesty's  dominions,  there  to  un- 
dergo the  remainder  or  any  part  of  his  sentence, 
or  for  the  purpose  of  being  brought  before  a  court- 
martial  eitner  as  a  witness  or  for  trial ;  and  in  the 
case  of  any  prisoner  who  shall  be  removed  by  any 
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such  order  from  any  such  prison,  gaol,  or  house 
of  correction  either  within  the  United  Kingdom 
or  elsewhere  to  some  other  prison  or  place  either 
in  the  United  Kingdom  or  elsewhere,  the  officer 
who  gave  such  order  shall  also  give  an  order  in 
writing  directing  the  governor,  provost  marshal, 
gaoler,  or  keeper  of  such  other  prison  or  place  to 
receive  such  prisoner  into  his  custody,  and  speci- 
fymg  the  offence  of  which  such  prisoner  shall  nave 
been  convicted,  and  the  sentence  of  the  court,  and 
the  period  of  imprisonment  which  he  is  to  under- 
go, and  the  day  and  the  hour  on  which  he  is  to 
be  released ;  and  such  governor,  provost  marshal, 
gaoler,  or  keeper  shall  keep  such  offender  in  a 
proper  place  of  confinement,  with  or  without  hard 
labour,  and  with  or  without  solitary  confinement, 
according  to  the  sentence  of  the  court,  and  during 
the  tune  specified  in  the  said  order,  or  until  he 
be  duly  discharged  or  delivered  over  to  other 
custody  before  the  expiration  of  that  time  under 
an  order  duly  made  for  that  purpose ;  and  in  the 
case  of  a  prisoner  undergoing  imprisonment  or 
penal  sen-itude  under  the  sentence  of  a  court- 
martial  in  any  military  prison  in  any  part  of  Her 
Majesty's  dominions,  tne  Secretary  of  State  for 
the  War  Department,  or  the  general  officer  com- 
manding the  district  or  station  in  which  the 
prison  may  be  situated,  shall  have  the  like  powers 
m  regard  to  the  discharge  and  delivery  over  of 
such  prisoners  to  militair  custody  as  may  be  law- 
fully exercised  by  any  of  the  military  authorities 
above  mentioned  in  respect  of  an^  prisoners  under- 
going confinement  as  aforesaid  in  any  public 
prison  other  than  a  military  prison,  or  in  any  gaol 
or  house  of  correction  in  any  part  of  Her  Majesty's 
dominions ;  and  such  prisoner  in  any  of  the  cases 
herein-before  mentioned  shall  accordingly,  on  the 
production  of  any  such  order  as  is  herein-before 
mentioned,  be  discharged  or  delivered  over,  as 
the  case  may  be :  Provided  always,  that  the  time 
during  which  any  prisoner  under  sentence  of  im- 
prisonment by  a  court-martial  shall  be  detuned 
m  such  military  custody  under  such  order  as 
aforesaid  shall  be  reckonea  as  imprisonment  under 
the  sentence,  for  whatever  purpose  such  detention 
shall  take  place ;  and  such  prisoner  may  during 
such  time,  either  when  on  board  ship  or  other- 
wise, be  subjected  to  such  restraint  as  is  necessary 
for  his  detention  and  removal. 

32.  The  gaoler  or  keeper  of  any  public  prison, 
gaol,  house  of  correction,  lock-up  house,  or  other 
place  of  confinement  in  any  part  of  Her  Majesty's 
dominions  shall  diet  and  supply  every  soldier 
imprisoned  therein  under  the  sentence  of  a 
court-martial  or  as  a  deserter  with  fuel  and  other 
necessaries  according  to  the  regulations  of  such 
place  of  confinement,  and  shall  receive  on  account 
of  every  soldier,  out  of  the  subsistence  of  such 
soldier  during  the  period  ( f  his  imprisonment,  in 
Great  Britain  and  Ireland,  one  shilling  per  diem. 


and  in  other  parts  of  Her  Majesty's  dominions 
such  sum  as  the  Secretary  of  State  mayoidor: 
In  all  cases  where  such  soldier  is  sentenced  to  be 
discharged  or  is  ordered  by  the  military  autho- 
rities to  be  discharged  from  the  army  on  the 
completion  of  his  term  of  impnsonment,  the 
Secretaiy  of  State  for  the  War  Department  mj 
cause  to  be  issued  out  of  army  votes,  upon  appli- 
cation in  writing,  signed  by  any  justice  wioin 
whose  jurisdiction   such  place  of  confinement 
shall  be  locally  situated,  together  with  a  copfof 
the  order  of  commitment,  a  further  sum  not  ex- 
ceeding sixpence  per  diem,  and  all  of  whick  aid 
sums  shall  oe  carried  to  the  credit  of  the  fund  from 
which  the  expense  of  such  place  of  confinanent  is 
defrayed .  A  sentence  of  imprisonment  or  of  penal 
servitude  passed  either  by  a  court-martial  or  bj 
any  court  of  criminal  jurisdiction  upon  any  ^am 
subject  to  this  Act,  shall  be  in  no  respect  affected 
by  such  person  ceasing  to  be  subject  to  tins  Act  bj 
discharge  or  otherwise  at  any  time :  Provided,  tkt 
for  each  person  so  ceasing  to  be  subject  to  this  Act, 
the  Secretary  of  State  fop  the  War  Department 
may  cause  to  be  issued  out  of  army  votes,  npoa 
application  in  writing,  signed  by  anv  justice  ss 
aforesaid,  together  with  a  copy  of  the  order  of 
commitment,  a  sum  not  exceeding  one  shiUirig 
and  sixpence  per  diem,  which  said  sum  shall  he 
carried  to  the  credit  of  the  fund  from  which  the 
expense  of  such  place  of  confinement  is  defrayed. 
In  India  the  expenses  incurred  under  the  pro- 
visions of  this  section  shall  be  paid  in  the  samt: 
manner  as  the  other  expenses  of  such  prison,  or 
as  may  be  provided  by  the  laws  or  regulations  to 
be  made  in  that  behalf. 

33.  Every  gaoler  or  keeper  of  any  puhBc 
prison,  gaol,  house  of  correction,  or  other  place 
of  confinement,  to  whom  any  notice  shall  hare 
been  given,  or  who  shall  have  reason  to  know  or 
believe,  that  any  person  in  his  custody  for  acf 
oflPence,  civil  or  military,  is  a  soldier  liable  to 
serve  Her  Majesty  on  the  expiration  of  his 
imprisonment,  shall  forthwith,  or  as  soon  as  msf 
be,  give,  if  in  Great  Britain,  to  the  Secretary  d 
State  for  the  War  Department,  and  if  in  Irdand 
to  the  general  commanding  Her  Miyesty's  forces 
in  Ireland,  or 'if  in  India  to  the  adjutant  gen^r^ 
of  the  army,  or  to  the  nearest  military  authority 
with  whom  it  may  be  convenient  to  conunuj 
nicate,  notice  of  the  day  and  hour  on  which  thj 
imprisonment  of  such  person  will  expire;  and 
every  such  gaoler  or  keeper  is  hereby  required  td 
use  his  best  endeavours  to  ascertain  and  repon 
in  all  cases  where  practicable  the  particular  rtp' 
ment  or  corps,  batlalion  of  a  regiment  or  batterl 
of  artillery,  to  which  such  soldier  belongs,  and 
also  whether  he  belongs  to  the  depot  or  the  head 
quarters  of  his  regiment ;  and  in  the  event  of  hU 
being  a  recruit  who  has  not  joined,  that  it  maj 
be  so  stated  in  his  report,  together  with  iU 
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lume  of  the  place  where  the  man  enlisted.  In 
all  ciises  where  the  soldier  in  castody  is  under 
sentence  to  be  discharged  from  the  service  on  the 
completion  of  his  term  of  imorisonment^  and  the 
dischuge  document  is  in  the  nands  of  the  gaoler, 
sttch  f^ler  shall  not  be  required  to  make  any 
report  thereof  to  the  Secretaij  of  State  for 
War,  or  to  the  military  authorities  herein-before 
referred  to. 

U,  Upon  reasonable  suspicion  that  a  person 
is  a  deserter  it  shall  be  lawful  for  anv  constable 
or  other  person  to  apprehend  hun  and  forthwith 
bring  him  before  a  justice  acting  for  any  county, 
district,  city,  borough,  or  place  wherein  or  near  to 
wliich  the  place  in  which  he  was  apprehended  is 
atnate ;  and  the  justice  shall  deal  with  the  sus- 
pected deserter  as  if  he  were  brought  before  him 
bjr  wurant  in  accordance  with  the  provisions  of 
u  Act  passed  in  the  eleventh  and  twelfth  years 
of  Her  present  Majesty,  chapter  forty-two,  section 
twenty-one;  and  upon  its  appearing  to  the  justice 
bj  the  testimony  of  one  or  more  witnesses  taken 
npon  oath,  or  by  the  confession  of  such  suspected 
deserter,  that  the  accused  is  a  deserter,  he  shall 
cause  him  to  be  conveyed  to  the  head  quarters  of 
the  regiment  or  dep6t  to  which  he  may  appear  to 
belong,  or  to  the  nearest  or   most  convenient 
mllitarj  or  police  station,  or  other  place  legally 
provided  for  the  confinement  of  persons  in  cus- 
tody, or  delivered  up  to  a  party  of  soldiers  in 
cbaige  of  a  non-commissioned  omcer,  as  to  the 
JQStioe  may  seem  most  expedient,  having  regard 
to  the  nfe  custody  of  such  suspected  deserter ;  and 
the  jostioe  shall  make  a  report  to  the  Secretuy  of 
State  of  the  persons  through  whom  or  by  whose 
means  the  deserter  was  apprehended  or  secured ; 
tnd  for  soch  information,  conunitment,  and  report 
t^  gaoler  or  other  person  into  whose  custody  the 
Kcused  is  conmiitted  shall  pay  at  the  time  of 
commitment  to  the  clerk  to  the  justice  the  sum 
of  two  shillings ;  and  the  Secretary  of  State,  upon 
Rceipt  of  a  report  of  the  same,  together  with  a 
<»P7  of  the  commitment,  shall  cause  such  sum  to 
be  repaid  to  such  gaoler  or  other  person  so  en- 
titled ;  and  upon  the  report  of  a  justice  as  afore- 
ttid,  the  Secretary  of  State  shall  cause  to  be 
ptid  to  the  person  or  persons  by  whom  or  through 
whose  means  it  shall  appear  to  his  satisfaction 
that  the  deserter  was  apprehended  and  secured, 
a  sum  not  exceeding  forty  shillings;  and  the 
JQ&tice  shall  in  every  case  transmit,  if  in  the 
f^nited  Kingdom  to  the  Secretary  of  State,  and 
if  elsewhere  to  the  general  or  other  officer  com- 
manding, a  descriptive  return  in  the  form  pre- 
8<^bed  in  the  schedule  to  this  Act  annexed ;  and 
a  return  purporting  to  be  so  made  shaJl  be 
^ence  of  the  facts  and  matters  therein  stated  : 
Provided  always,  that  any  such  person  so  com- 
Jiitted  as  a  deserter  in  any  part  of  Her  Majesty's 
dominions  shall,  subject  to  the  provisions  herein- 


after contained,  be  liable  to  be  transferred  by 
order  of  the  general  or  other  officer  commanding 
to  serve  in  any  regiment  or  corps  or  depot 
nearest  to  the  place  where  he  shidl  have  been 
apprehended,  or  to  any  other  regiment  or  corps 
to  which  it  may  be  desirable  that  he  should  oe 
transferred,  and  shall  also  be  liable  after  such 
transfer  of  service  to  be  tried  and  punished  as  a 
deserter. 

35.  Every  gaoler  -or  keeper  of  any  public 
prison,  gaol,  house  of  correction,  lock-up  nouse, 
or  other  place  of  confinement  in  any  part  of  Her 
MaiesLy's  dominions  is  hereby  required  to  receive 
and  confine  therein  every  deserter  who  shall  be 
delivered  into  his  custody  by  any  soldier  or  other 
person  conveying  such  deserter  under  lawful 
authority,  on  production  of  the  warrant  of  the 
lustice  of  the  peace  on  which  such  deserter  shall 
nave  been  taken,  or  some  order  from  the  office 
of  the  Secretary  of  State  for  the  War  Depart- 
ment, which  order  shall  continue  in  force  until 
the  deserter  shall  have  arrived  at  his  destination ; 
and  such  gaoler  or  keeper  shall  be  entitled  to  one 
shilling  for  the  safe  custodv  of  the  said  deserter 
while  halted  on  the  marcn,  and  to  such  sub- 
sistence for  his  maintenance  as  shall  be  directed 
by  Her  Majesty's  regulations. 

36.  Any  recruit  for  Her  Miyesty's  army  who, 
having  been  attested  or  received  pay  other  than 
enlisting  money,  shall  desert  before  joining  the 
regiment  or  corps  for  which  he  has  enhsted, 
shall,  on  being  apprehended,  and  committed  for 
such  desertion  by  any  justice  of  the  peace  upon 
the  testimony  of  one  or  more  witnesses  upon 
oath,  or  upon  his  own  confession,  forfeit  his  per- 
sonal bounty,  and  be  liable  to  be  transferred  to 
any  regiment  or  corns  or  dep6t  nearest  to  the 
place  where  he  shall  have  been  apprehended,  or 
to  any  other  regiment  or  corps  to  which  Her 
Majesty  may  deem  it  more   desirable  that  he 
should  be  transferred :    Provided  always,    that 
such  deserters  thus  transferred  shall  not  be  liable 
to  other  punishment  for  the  offence,  or  to  any 
other  penalty    except    the   forfeiture    of   their 
personal  bounty. 

37*  Any  person  who  shall  confess  himself  to 
be  a  deserter  from  Her  Maiesty's  forces,  or  from 
the  embodied  militia,  shall  be  liable  to  be  ti^en 
before  any  two  justices  of  the  peace  acting  for  the 
county,  district,  city,  burgh,  or  place  where  any 
such  person  shall  at  any  time  happen  to  be 
when  he  shaU  be  brought  before  them,  and 
on  proof  that  any  such  confession  as  aforesaid 
was  false  shall  by  the  said  justices  be  adjudged 
to  be  punished,  if  in  England,  as  a  rogue  and 
vagabond,  and  if  elsewhere  by  commitment  to 
some  prison  or  house  of  correction,  there  to  be 
kept  to  hard  labour  for  any  time  not  exceeding 
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three  calendar  months ;  and  if,  when  such  person 
shall  he  brought  before  the  said  justices,  it  shall 
be  proved  to  their  satisfaction   that  such  con- 
fession has  been  made,  but  evidence  of  the  truth 
or  ^BLlsehood  of  such  confession  shall  not  at  that 
time  be  forthcoming,  such  justices  within  the 
United  Kingdom  are  hereby  required  to  remand 
such  person  in  the  manner  herein-before  men- 
tioned, and  to  transmit  a  statement  of  the  case 
and  descriptive  return  to  the  Secretary  of  State 
for  the  War  Department,  with  a  request  to  be 
informed  whether  such  person  appears  to  belong 
or  to  have  belonged  to  the  regiment  or  corps  from 
which  he  shall  have  so  confessed  himself  to  have 
deserted ;  and  a  letter  from  the  War  Office  in 
reply  thereto,  referring  to  such  statement,  and 
purporting  to  be  signed  by  or  on  behalf  of  the 
Secretary  of  State  for  the  War  Department,  shall 
be  admissible  in  evidence  against  such  person, 
and  shall  be  deemed  to  be  legal  evidence  of  the 
facts  stated  therein,  and  on  the  receipt  thereof 
the  said  justices  shall  forthwith  proceed  to  adju- 
dicate upon  the  case.     In  India  the  authonty 
herein  given  to  two  justices  may  be  exercised  by 
one  European  justice  or  magistrate. 

38.  W^hen  there  shall  not  be  any  military 
officer  of  rank  not  inferior  to  captain,  or  any 
adjutant  of  regular  militia,  within  convenient  dis- 
tance of  the  place  where  any  non-commissioned 
officer  or  soldier  on  furlough  shall  be  detained  by 
sickness  or  other  casualty  rendering  necessary 
any  extension  of  such  furlough,  it  shall  be 
lawful  for  any  justice  who  shall  be  satisfied  of 
such  necessity  to  grant  an  extension  of  furlough 
for  a  period  not  exceeding  one  month ;  and  the 
said  justice  shall  by  letter  immediately  certify 
such  extension  and  the  cause  thereof  to  the  com- 
manding officer  of  the  corps  or  detachment  to 
which  such  non-commissioned  officer  or  soldier 
belongs,  if  known,  and  if  not  then  to  the  agent  of 
the  regiment  or  corps,  in  order  that  the  proper 
sum  may  be  remittea  to  such  non-commissioned 
officer  or  soldier,  who  shall  not  during  the  period 
of  such  extension  of  Airlough  be  liable  to  be 
treated  as  a  deserter:  Provided  always,  that 
nothing  herein  contained  shall  be  cons&ued  to 
exempt  any  soldier  from  trial  and  punishment 
according  to  the  provisions  of  this  Act,  for  any 
falae  representation  made  by  him  in  that  behidf 
to  the  said  justice,  or  for  any  breach  of  discipline 
committed  by  him  in  applying  for  and  obtaining 
l&e  said  extension  of  furlough. 

39.  No  person  subject  to  this  Act,  having  been 
acquitted  or  convictied  of  any  crime  or  offence 
by  the  civil  magistrate,  or  by  the  verdict  of  a 
jury,  shall  be  liable  to  be  again  convicted  for  the 
same  crime  or  offence  by  a  court-martial,  or  to  be 
punished  for  the  same  otherwise  than  by  cashier- 
ing in  the  case  of  a  commissioned  officer,  or  in 


the  case  of  a  warrant  officer  by  reduction  to  an 
inferior  class  or  to  the  rank  of  a  private  soldier 
by  order  of  the  Commander^iD-CLief,  or  in  the     j 
case  of  an  army  schoolmaster  by  discharge  from 
the  service,  or  loss  of  the  whole  or  any  period  of 
his   previous  service  reckoning  towards  pensioD 
on  oischarge  by  order  of  the  CoImnande^in• 
Chief,    or  in  tne  case  of  a  non-commissioDed 
officer  by  reduction  to  the  ranks  by  order  of  th€ 
Commander-in-Chief  or  of  the  colonel,  or  in  the 
militia  by  order  of  the  appointed  commandui: 
of  the  regiment  or  corps,  and  aU  such  punish- 
ments  inflicted  on  a  non-commissioned  oi&cer 
without  trial  by  oourt-maitial  shall  be  reported  to 
the  superior  officer  in  command  for  the  mfonna- 
tion  of  the  Commander-in-Chief  for  renew ;  and 
whenever  any  officer  or  soldier  shall  have  been 
tried  by  any  court  of  ordinary  criminal  juiisdic* 
tion,  the  clerk  of  such  court  or  other  officer  haTiog 
the  custody  of  the  records  of  such  court,  or  xh 
deputy  of  such  clerk,  shall,  if  required  by  the 
officer  commanding  the  regiment  or  corps  to 
which  such  officer  or  soldier  shall  belong,  transmit 
to  him  a  certificate  setting  forth  the  offence  of 
which  the  prisoner  was  convicted,  together  wi^ 
the  judgment  of  the  court  thereon  if  such  officer 
or  soldier  shall  have  been  convicted,  or  of  the 
acquittal  of  such  officer  or  soldier,  and  shall  be 
allowed   for    such    certificate    a   fee  of  three 
shillings. 

40.  Any  person  attested  for  Her  Majestr's 
army,  or  serving  on  the  permanent  fttaff  of  tbe 
disembodied  militia  or  volunteers  other  than  as  a 
commissioned  officer,  shall  be  liable  to  be  taken 
out  of  Her  Majesty's  service  only  by  process  or 
execution  on  account  of  any  charge  of  felony  or  ot 
misdemeanor,  or  of  any  crime  or  oSenoe  other 
than  the  misdemeanor  of  absenting  himself  froo: 
his  service,  or  neglecting  to  fulfil  his  contract,  or 
otherwise  misconducting  himself  respeetiDg  the 
same,  or  the  misdemeanor  of  refiising  to  oonplT 
with  an  order  of  justices  for  the  payment  o| 
monev,  or  on  account  of  an  original  debt  proveil 
by  af&davit  of  the  plaintiff  or  of  some  one  on  hij 
behalf  to  amount  to  the  vidue  of  thirty  pounds 
at  the  least,  over  and  above  all  costs  of  suit 
such  affidavit  to  be  sworn,  without  payment  « 
any  fee,  before  some  judge  of  the  court  oat  of 
wmch  process  or  execution  shall  issue,  or  before 
some  person  authorised  to  take  affidavits  in  im 
court,  of  which  affidavit,  when  duly  filed  in  such 
court,  a  memorandum  shall,  without  fee,  be  en- 
dorsed upon  the  back  of  such  process,  statiog 
the  hctB  sworn  to,  and  the  day  of  filing  such 
affidavit ;  but  no  soldier  or  other  person  as  afore- 
said shall  be  liable  by  any  process  whatever  to 
appear  before  any  justice  of  the  peace  or  other 
authority  whatever,  or  to  be  taken  out  of  Her 
Majesty's  service  by  any  writ,  summons,  ''*"j"*^ 
order,  judgment,  execution,  or  any  prooewwDat- 
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soever  issued  by  or  by  the  authority  of  an^  court 
of  law,  or  any  magistrate,  justice  or  justices  of 
the  peace,  or  any  other  authority  whatsoever,  for 
toy  original  debt  not  amounting  to  thirty  pounds, 
or  for  the  breach  of  any  contract,  covenant,  agree- 
ment, or  other  engagement  whatever  by  parol  or 
in  writing,  or  for  having  left  or  deserted  nis  em- 
ployer or  master,  or  his  contract,  work,  or  labour, 
or  misconducting  himself  respecting  the  same, 
except  in  the  case  of  an  apprentice,  or  of  an 
indentured  labourer,  as  herein-after  described; 
and  all   sununonses,    warrants,    commitments, 
indictments,  oouvictions,  judgments,  and    sen- 
tences on  account  of  any  of  the  matters  for  which 
it  is  herein  declared  that  a  soldier  or  other  person 
as  aforesaid  is  not  liable  to  be  taken  out  of  Her 
Majesty's  service  shall  be  utterly  illegal,  and  null 
and  TOid,  to  all  intents  and  purposes ;  and  any 
judge  of  any  such  court  may  examine  into  any 
complaint  made  by  a  soldier  or  by  his  suoerior 
officer,  and  by  warrant  under  his  hand  discharge 
such  soldio*,  without  fee,  he  being  shown  to  have 
been  arrested  contrary  to  the  intent  of  this  Act, 
and  shall  award  reasonable  costs  to  such  com- 
plainant, who  shall  have  for  the  recovery  thereof 
tiie  like  remedy  as  would  have  been  applicable  to 
tiie  recovery  of  any  costs  which  might  have  been 
awarded  against  the  complainant  in  any  judgment 
or  execution  as  aforesaid,  or  a  writ  of  Habeas 
corpus  ad    subjiciendum    shall  be  awarded  or 
issued,  and  tiie  discbarge  of  any  such  soldier  out 
of  custody  shall  be  ordered  thereupon;  provided 
that  any  pbiniiS,  upon  notice  of  the  cause  of 
action  first  given  in  writing  to  any  soldier,  or 
kft  at  his  last  quarters,  may  proceed  in  any  action 
or  suit  to  judgment,  and  hiave  execution  other 
than  against  the  body  or  military  necessaries  or 
equipments  of  such  soldier ;  provided  also,  that 
nothing  herein  contained  relating  to  the  leaving 
or  ;de3crting  a  master  or  employer,  or  to  the 
breach  of  any  contract,  agreement,  or  engage- 
ment, shall  apply  to  persons  who  shaU  be  really 
and  bona  fide   apprentices   duly  bound,  under 
the  age  of  twenty-one  years,  or  to  indentured 
labourers,  as  herein-after  prescribed. 

i\.  No  person  who  shall  be  commissioned  and 
hifdllpay  as  an  officer  shall  be  capable  of  being 
nominated  or  elected  to  be  sheriff  of  any  county, 
borough,  or  other  place,  or  to  be  mayor,  portreeve, 
alderman,  or  to  hold  any  office,  in  any  municipal 
corporation  in  any  city,  borough,  or  place  in 
Great  Britain  or  Ireland  :  Provided  that  the  com- 
petence or  liability  of  any  officer  to  be  nominated 
to  or  to  hold  any  of  the  aforesaid  offices  shall  not 
be  deemed  to  be  affected  by  reason  of  the  corps 
to  which  he  belongs  being  assembled  for  annual 
training  at  the  time  of  his  nomination  to,  or 
durinif  the  period  of  his  tenure  of,  such  office. 

42.  Every  person  authorised  to  enlist  recruits 


or  to  enrol  men  under  any  Reserve  Force  Actis, 
or  to  enlist  men  under  any  Militia  Reserve  Acts, 
shall  first  ask  the  person  about  to  be  so  enlisted 
or  enrolled  whether  he  belongs  to  any  and  what 
force  in  Her  Majestv's  service,  and  also  such 
other  questions  as  the  proper  authorities  may 
direct  to  be  put  to  such  persons,  and  in  case  of  a 
recruit  shall  immediately  after  giving  him  enlist- 
ing money  serve  him  with  a  notice  in  the  form 
ordered  by  the  Secretary  of  State  for  the  War 
Department  to  be  used. 

43.  Every  person  who  shall  receive  enlisting 
money  in  manner  aforesaid,  knowing  it  to  be  such, 
shall,  subject  to  the  provisions  herein-after  con- 
tained, upon  such  receipt  be  deemed  to  be  enlisted 
as  a  soldier  in  Her  Migesty's  service,  and  while 
he  shall  remain  with  the  recruiting  party  shall  be 
entitled  to  be  billeted. 

44.  Every  person  so  enlisted  as  aforesaid  shall, 
within  ninety-six  hours  (anv  intervening  Sunday, 
Christmas  Day,  or  Good  Fridav  not  included) 
but  not  sooner  than  twentv-four  hours  after  such 
enlistment,  appear,  together  with  some  person 
employed  in  the  recruiting  service,  before  a 
justice  of  the  peace,  not  being  an  officer  of  the 
army,  for  the  purpose  of  being  attested  as  a 
soldier,  or  of  objecting  to  his  enlistment :  Pro- 
vided in  the  case  of  recruits  for  the  militia,  that 
nothing  contained  in  the  Militia  (Voluntary 
Enlistment)  Act,  1875,  shall  be  deemed  to  affect 
the  validity  of  the  enrolment  of  any  militia  recruit 
who  has  been  enrolled  according  to  the  provisions 
of  the  Militia  Acts  thereby  repealed,  and  that 
hereafter  any  militia''  recruit  may  be  attested 
immediately  after  enlistment  without  regard  to  the 
interval  of  twenty-four  hours,  and  by  a  justice  or 
commissioned  officer.  And  provided  that  a 
recruit  for  the  militia  in  respect  of  any  wilfully 
false  answer  given  by  him  to  such  justice  or 
officer  in  replj  to  a  question  directed  to  be  put 
bv  the  authorities,  shall  be  deemed  to  be  punish- 
aole  as  if  such  answer  were  given  before  a 
justice. 

45.  When  a  recruit  upon  appearing  before  a 
justice  for  the  purposes  aforesaid  shall  dissent 
from  or  object  to  his  enlistment,  and  shall  satisfy 
the  justice  that  the  same  was  effected  in  any 
respect  irregularly,  he  shall  forthwith  discharge 
the  recruit  absolutely,  and  shall  report  such  dis- 
charge to  the  inspecting  field  officer  of  the  dis- 
trict, or  in  the  case  of  a  recruit  enlisted  at  the 
head  quarters  or  dep6t  of  a  regiment  to  the  officer 
commanding  the  same;  but  if  the  recruit  so 
dissenting  shall  not  allege  or  shall  not  satisfy  the 
justice  that  the  enlistment  was  effected  irre- 
gularly, nevertheless,  upon  repayment  of  the 
enlisting  money,'  and  of  any  sum  received  by 
him  in  respect  of  pay  or  allowances,  and  of  a 
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further  sum  of  twenty  sbillings  as  smart  money, 
he  wiU  be  entitled  to  be  discharged,  and  the  sum 
paid  by  such  recruit  upon  his  discharge  shall  be 
kept  by  the  justice,  and,  after  deducting  there- 
from one  shilling  as  the  fee  fur  reporting  the  pay- 
ment to  the  Secretary  of  State  for  the  War 
Department  and  to  the  inspecting  field  officer  of 
the  district,  shall  be  paid  over  to  any  person 
belonging  to  the  recruiting  party  who  may 
demand  the  same;  and  the  justice  who  shall 
discharge  any  recruit  shall  in  every  case  give  a 
certificate  thereof,  signed  with  his  hand,  to  the 
recruit,  specifying  the  cause  thereof. 

46.  If  the  recruit  on  appearing  before  a  justice 
shall  not  dissent  from  his  enlistment,  or  dissent- 
ing shall  within  twenty-four  hours  return  and 
state  that  he  is  unable  to  pay  the  sums  men- 
tioned in  the  last  section,  he  shall  be  attested  as 
follows :  the  justice,  or  some  person  deputed  by 
him,  shall  read  to  the  recruit  the  ouestions  set 
forth  in  the  form  of  attestation  ordered  by  the 
Secretary  of  State  for  the  War  Department  to  be 
used,  cautioning  him  that  if  he  fraudulently 
make  any  false  answer  thereto  he  shall  be  liable 
to  be  punished  as  a  rogue  and  a  vagabond ;  and  the 
answers  of  the  recruits  shall  be  recorded  opposite 
to  the  said  questions,  and  the  justice  shall 
require  the  recruit  to  mijce  and  sign  the  declara- 
tion in  the  said  form,  and  shall  then  administer 
to  him  the  oath  of  allegiance  in  the  said  form ; 
and  when  the  recruit  shall  have  signed  the  said 
declaration,  and  taken  the  said  oath,  the  justice 
shall  attest  the  same  by  his  signature,  and  shall 
deliver  to  the  recruiting  officer  the  decJaration  so 
signed  and  attested ;  and  iC  the  recruit  make  a 
wilfully  false  answer  to  any  question  so  put,  he 
shall  be  liable  to  be  punished  as  a  rogue  and 
a  vagabond;  and  the  fee  for  such  attestation, 
including  the  declaration  and  oath,  shall  be  one 
shilling  and  no  more ;  and  any  recruit  shall,  if  he 
so  wish,  be  furnished  with  a  certified  copy  of  the 
above-mentioned  declaration  by  the  officer  who 
finally  approved  of  him  for  the  service. 

47.  No  recruit,  unless  he  shall  have  been 
attested  or  shall  have  received  pay  other  than 
enlisting  money,  shall  be  liable  to  be  tried  by 
court  martial ;  but  if  any  person  previously  to  his 
being  attested  or  enrolled  shall  by  means  of  any 
false  answer  obtain  enlistment  or  other  money,  or 
shall  make  any  fedse  statement  in  his  declaration, 
or  shall  refuse  to  answer  any  question  duly  autho- 
rised to  be  put  to  him  for  the  purpose  of  filling 
up  such  declaration,  or  shall  rdEuse  or  neglect  to 
ffo  before  a  justice  for  the  purposes  aforesaid,  or 
having  in  the  case  of  a  recruit  dissented  irom  his 
enlistment  shall  wilfullv  omit  to  ratum  and  pay 
such  money  as  aforesaia,  in  any  of  such  cases  it 
shall  be  lawful  for  any  two  justices  within  the 
United  Kingdom,  or  for  any  one  justice  out  of 


the  United  Kingdom,  acting  for  the  county,  dis- 
trict, city,  burgh,  or  place  where  any  such  penoa 
shall  at  any  time  happen  to  be,  when  he  sbll  be 
brought  btfore  them  or  him,  either  to  attest  rach 
recruit  as  a  soldier,  or  to  sentence  him  to  be  im- 
prisoned with  hard  labour  in  any  prison  or  bouse 
of  correction  for  any  period  not  eiceediog  ^lee 
calendar  months. 

48.  Any  person  who  shaU  have  been  attested 
or  enrolled  in  the  regular  army  or  reserves,  and 
who  shall  afterwards  be  discovered  to  have  given 
any  wilfully  false  answer  to  an^  questioD  dbfccted 
to  be  put  by  the  proper  authonties,  or  shtll  hm 
made  any  wilfully  false  statement  in  the  dedin- 
tion  herein-before  mentioned,  shall  be  liable,  at 
the  discretion  of  the  proper  military  authoritiei, 
to  be  proceeded  against  Wore  two  justices  in  the 
manner  herein-before  mentioned,  and  by  them 
sentenced  accordiogly,  or  to  be  tried  by  a  district 
or  garrison  court  martial  for  the  same,  sod 
punished  in  such  manner  as  such  court  shsD 
direct ;  and  the  declaration  purporting  to  be  made 
by  such  person  on  his  attestation  or  enrolment  in 
accordance  with  the  regulations  of  the  Secreiaiy 
of  State  shall,  in  the  absence  of  proof  to  the  con- 
trary, be  deemed  sufficient  evidence,  whether 
before  such  justice  or  justices  or  before  any  court- 
martial,  of  such  person  having  represented  the 
several  particulars  as  stated  in  sucn  declaration. 
A  letter  purporting  to  be  signed  by,  or  on  bdialf 
of,  the  ix)rds  of  the  Admiralty,  or  the  command- 
ing officer  of  the  ship,  corps,  or  regiment  to 
which  such  person  shall  appear  to  have  belong 
shall  on  any  trial  be  evidence  of  the  facts  stated 
therein  in  relation  to  the  service  or  dischai^  of 
such  person. 

49.  If  any  recruit  shall  abscond,  so  that  it  is 
not  possible  immediately  to  apprehend  and  bring 
him  before  a  justice  for  attestation,  the  recruiting 
party  shall  produce  to  the  justice  before  whom  the 
recruit  ought  to  have  been  brought  for  that  pui- 

Sose  a  certificate  of  the  name  and  place  of  resi- 
enoe  and  description  of  such  recruit,  and  of  his 
having  absconded,  and  shall  declare  the  same  to 
be  true ;  and  the  justice  to  whom  sudi  certificate 
shall  be  produced  ^aU  transmit  a  dnpHcate 
thereof  to  the  Secretary  of  State  for  the  Wsr 
Department,  in  order  t&at  the  same  may  appear 
in  the  *'  Police  Gazette."  For  the  purposes  of 
this  section  and  all  purposes  of  attestation  and 
enlistment,  a  justice  of  any  county  or  borough 
shall  be  deemed  to  be  a  justice  of  any  other 
county  or  borough. 

60.  If  any  man  while  belonging  to  any  ngi* 
ment  or  corps  of  the  regular,  reserve,  or  auxiliuy 
forces  shall,  without  being  discharged  by  the 
proper  authorities  therefrom,  enlist  or  be  en- 
rolled or  attempt  to  enlist  or  be  enrolled  in 
any  regiment  or  corps,  whether  of  the  regular, 
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reierre,  or  auxiliazy  farces,  he  shall  be  liable  to 
be  tried  before  a  court-martial  on  a  charge  for 
desertioii;  but  it  shall  be  lawful  for  the  Se<^taiT 
of  State  for  the  War  Depamnent  to  give  such 
general  directions  as  may  from  time  to  time 
appear  to  him  necessaiy  for  placing  any  man  who 
confesses  himself  to  be  a  militiaman  under  stop- 
page of  one  penny  a  day  of  his  pay  for  eighteen 
calendar  months,  in  lieu  of  his  being  tried  by 
court  martial ;  and  in  the  case  of  a  militiaman 
who  shall  have  belonged  to  the  Militia  Reserve  at 
the  time  of  his  attestation  for  placing  him  under 
a  further  stoppage  of  one  penny  a  day  for  two 
hundred  and  forty  days,  and  further  to,  give 
general  directions  as  to  the  manner  in  which  such 
stoppages  shall  be  applied,  and  whether,  on 
maJdng  good  the  same,  the  man  shall  be  returned 
to  his  militia  regiment  or  be  deemed  to  be  a 
soldier  in  the  same  manner  as  if  he  had  not  been 
a  militiaman  at  the  time  of  his  attestation :  Pro- 
rided,  that  every  soldier  who  while  belonging  to 
a  militia  regiment  enlisted  in  Her  Majesty's 
army,  whether  such  enlistment  took  place  before 
or  after  the  passing  of  the  Mutiny  Act,  1860, 
shall  leckon  service  "towards  the  performance  of 
his  limited  engagement  from  the  date  of  his 
attestation  ;  Provided  also,  that  any  such  soldier 
shall  not  reckon  service  for  pension  until  the  day 
on  which  his  engagement  for  the  militia  would 
have  expired ;  but  if  any  such  soldier  shall  subse- 
quently to  lus  enlistment  have  rendered  long, 
uithfnl,  or  gallant  service,  the  Secretary  of  State 
for  War  may,  upon  the  special  reconunendation 
of  the  Commander-in-Chief,  order  that  he  may 
Rckon  service  for  pension  from  the  date  of  his 
attestation.  If  any  non-commissioned  officer  of 
the  Volunteer  permanent  staff  enlists  in  Her 
M«'esty*s  army  he  may  be  tried  and  punished  as 
a  deserter,  but  if  he  confesses  his  desertion  the 
Secretary  of  State  for  the  War  Department, 
instead  of  causing  him  to  be  tried  and  punished 
tt  a  deserter,  may  cause  him  to  be  returned  to  his 
service  on  the  Volunteer  permanent  staff,  to  be 
there  put  under  stoppages  from  his  pay  until  he 
has  repaid  the  ampunt  of  any  bounty  received 
^  him  and  the  expenses  attending  his  enlist- 
ment, and  also  the  value  of  any  arms,  &c.  issued 
to  him  while  on  the  Volunteer  permanent  staff, 
and  not  duly  delivered  up  b^  him ;  or  may  cause 
him  to  be  held  to  his  service  in  Her  Majesty's 
>nny,  with  a  direction,  if  it  seems  fit,  that  his 
time  of  service  therein  shall  not  be  reckoned  for 
pension  until  the  time  when  his  engagement  on 
the  Volunteer  permanent  staff  would  have  ex- 
pired; and  may  further  cause  him  to  be  put 
under  stoppages  of  one  penny  a  day  of  his  pay 
until  he  nas  repaid  the  expense  attending  his 
engagement  or  attestation  on  the  Volunteer  per- 
manent staff,  and  also  the  value  of  any  arms, 
clothing,  or  appointments   issued   to  him  while 


on  the  Volunteer  permanent  staff,  and  not  duly 
delivered  up  by  him. 

The  sixth  section  of  the  Army  Enlistment  Act, 
1867,  and  the  twelfth  section  of  the  Army  Enlist- 
ment Act  of  1870,  are  hereby  repealed.  In  reckon- 
ing the  service  of  a  soldier,  for  the  purpose  of 
discharge  under  either  of  the  above-named  Acts, 
all  periods  of  time  shall  be  excluded  during  which 
he  has  been  absent  from  his  duty  for  any  of  the 
following  causes :  Imprisonment  under  sentence 
of  a  civil  court,  or  a  court-martial,  or  detention  in 
respect  of  trial  for  an  offence  of  which  he  is  after- 
wards convicted,  desertion  or  absence  without 
leave  exceeding  five  days  or  as  a  prisoner  of  war, 
unless  it  appear  to  the  satisfaction  of  a  court- 
martial  to  be  summoned  on  his  rejoining  Her 
Majesty's  service,  that  he  was  not  taken  prisoner 
through  his  own  wilful  neglect  of  duty,  and  that 
he  rejoined  as  soon  as  he  could  and  ought  to  have 
done. 

51.  Every  person  subject  to  this  Act  who  shall 
wilfully  act  contrary  to  any  of  its  provisions  in 
any  matter  relating  to  the  enlisting  or  attesting 
of  recruits  for  Her  Majesty's  army  shall  be  liable 
to  be  tried  for  such  offence  before  a  general,  dis- 
trict, or  garrison  court-martial,  and  to  be  sen- 
tenced to  such  punishments  other  than  death  or 
penal  servitude  as  such  courts  may  award. 

52.  It  shall  be  lawful  for  any  justice  of  the 
peace  or  person  exercising  the  office  of  a  magis- 
trate within  any  of  Her  Majesty's  dominions 
abroad,  and  in  any  colony  for  any  other  person 
duly  authorised  in  that  behalf  by  the  governor  or 
officer  administering  the  government  of  such 
colony,  and  beyond  the  limits  of  Her  Majesty's 
dominions  for  any  British  consul  or  person  duly 
exercising  the  authority  of  a  British  consul,  and 
in  Her  Misgesty's  dominions  in  India  for  any  per- 
son duly  authorised  in  that  behalf  by  the  Governor 
General  or  lieutenant  governor  or  other  officer  ad- 
ministering the  government  of  any  presidency, 
division,  or  province,  and  within  the  territories  of 
any  foreign  state  in  India  for  the  person  perform- 
ing the  duties  of  the  office  of  British  resident 
therein,  and  for  any  other  person  duly  authorised 
in  that  behalf  by  the  Governor  General,  to  enlist 
and  attest  or  to  re-engage  within  the  local  limits 
of  their  several  authorities  any  soldiers  or  persons 
desirous  of  enlisting  or  re-engaging  in  Her  Ma- 
jesty's armj;  and  it  shall  be  lawftil,  notwithstand- 
ing anything  contained  in  the  statute  twenty- 
third  and  twenty-fourth  Victoria,  chapter  one 
hundred,  for  any  person  so  authorised  in  Her 
Mfljesty's  dominions  in  India,  or  within  the  terri- 
tories of  any  foreign  state  in  India,  to  enlist  and 
attest  within  the  local  limits  of  his  authority  any 

fersons  desirous  of  enlisting  in  Her  Majesty's 
ndian  forces.    Any  such  magistrate  or  person  as 
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aforesud  fthall  have  the  same  powers  in  that  be- 
half as  are  by  this  or  any  other  Act  of  Parlia- 
ment given  to  justices  in  the  United  Kingdom  for 
all  such  purposes  of  enlistment  and  attestation ; 
but  no  such  magistrate  or  other  person  authorised 
to  enlist  and  attest  as  above  mentioned  shall  be  a 
general  officer  or  hold  any  regimental  commission ; 
and  aU  such  appointments,  past  and  future,  and 
everything  done  or  to  be  done  under  them^  shall 
be  vsJid  and  of  full  effect,  notwithstanding  the 
expiration  of  this  Act  or  of  any  other  Act  of 
Parliament ;  and  any  person  so  attested  shall  be 
deemed  to  be  an  attested  soldier. 

53.  When  any  corps  shall  be  relieved  or  dis- 
banded at  any  station  beyond  the  seas  it  shall  be 
lawful  for  any  officers  thereunto  authorised  by 
the  officer  commanding  in  chief  at  such  station  to 
receive  as  transfers  as  many  of  the  soldiers  be- 
longing to  the  corps  leaving  the  station  as  shall  be 
willing  and  fit  for  service  for  any  corps  appointed 
to  remain;  and  every  soldier  so  transferred  is 
hereby  deemed  to  be  discharged  from  his  former 
corps,  and  an  attested  certificate  of  transfer  shall 
be  delivered  to  the  soldier. 

54.  It  shall  be  lawful  for  the  Commander-in- 
Chief,  and  on  any  foreign  station  for  the  ij^eneral 
or  other  officer  commanding  at  such  station,  to 
direct  that  any  soldier  attested  for  anyone  branch 
of  the  service  shall,  on  the  appUcation  of  his  com- 
manding officer,  and  with  ms  own  consent,  be 
transferred  to  some  other  branch  of  the  service  or 
to  some  other  regiment  or  corps  in  the  same  branch 
of  the  service,  either  within  the  United  Kingdom 
or  elsewhere;  and  every  soldier  so  transrerred 
shall  be  deemed  to  be  discharged  from  his  former 
corps,  and  shall  have  a  certificate  of  transfer  de- 
livered to  him  :  Provided  always,  that  any  soldier 
who  may  be  employed  as  a  warrant  officer  not 
holding  an  honorary  commission,  or  in  the  corps 
of  armourer  sergeants,  or  the  army  hospital  corps, 
or  the  army  service  corps,  shall  be  liable,  bv  order 
of  the  military  authorities  above  mentioned,  to  be 
re-tran^erred  to  his  former  corps,  or  to  any  other 
corps  on  the  station  on  which  he  is  serving  at  the 
time,  for  misconduct,  unfitness,  or  any  other 
reasonable  cause:  Provided  also,  that  any  staff 
clerk  or  other  non-commissioned  officer  or  soldier 
on  the  staff  of  the  army  ma^  be  transferred  to 
any  corps  serving  at  the  station  at  the  time  of 
his  removal  from  staff  employ:  Provided  also, 
that  upon  the  conviction  by  court-martial  of  any 
soldier  of  tiie  crime  of  desertion,  the  officer  com- 
manding in  chief  Her  Majesty's  forces  may,  and 
if  the  oourt-martial  has  been  held  at  a  foreign 
station  the  officer  commanding  in  chief  Her 
Majesty's  forces  at  such  foreign  station  may,  order 
such  soldier  to  serve  in  any  regiment  or  corps. 


55.  Any  soldier  who  being  in  army  scnm  has 
commenced  the  last  year  of  his  first  term  of  enlist- 
ment, or  who  being  within  three  years  of  the  ex- 
piration of  his  first  term  of  enlistment,  h&s  heen 
ordered,  but  has  not  yet  proceeded  on  foreign  ser- 
vice, may,  with  the  approval  of  his  commanding 
officer,  or  other  competent  military  authoritr,  and 
subject  to  such  regulations  as  may  from  time  to 
time  be  made  by  the  Secretary  of  State,  be  re- 
engaged for  such  a  period  as  shall  complete  a  total 
period  of  twenty-one  years  in  Her  Majesty's  ser- 
vice, reckoning  from  the  time  of  his  first  enhst- 
ment ;  and  any  soldier  who  has  completed  a  total 
period  of  twenty-one  years  service  may,  with  the 
approval  of  the  competent  military  authorities, 
continue  to  serve  beyond  such  total  period,  under 
the  provisions  of  the  tenth  section.  Army  Enlist- 
ment Act,  18/0;  and  any  person  who  has  been  a 
soldier,  and  who  has  received  his  discharge,  may 
also  be  so  re-engaged  upon  making  a  declaration 
in  the  form  ordered  by  the  Secretary  of  State  for 
the  War  Department  to  be  used,  before  any  one 
of  Her  Majesty's  justices  of  the  peace  in  Great 
Britain  or  Ireland,  or  if  not  in  Great  Britain  or 
Ireland  before  any  person  duly  appointed  to  enlist 
and  attest  out  of  Great  Britain  and  Ireland  anj 
soldiers  or  persons  desirous  of  enlisting  or  re- 
engaging in  Her  Majesty's  service:  Provided 
always,  that  in  reckoning  service  under  the  ori- 
ginal enlistment  or  re-engagement  of  a  soldier  the 
boon  service  granted  by  the  general  order  of  the 
Governor  General  of  India,  dated  twelfth  of  Octo- 
ber one  thousand  eight  hundred  and  fifty-nine, 
shall  be  reckoned  as  actual  ser^-ice,  and  allowed 
towards  pension  and  discharge :  Provided  also, 
that  every  soldier  now  serving  who  belonged  to 
the  garrison  which  defended  Lucknow,  or  to  the 
garrison  which  defended  the  Alumbagfa,  before 
the  advance  of  any  portion  of  the  forces  under  the 
late  Lord  Clyde  in  one  thousand  eight  hundred 
and  fifty-seven,  shall  be  allowed  to  reckon  one 

J  rear's  service  towards  the  performance  of  his 
imited  engagement,  and  also  towards  pension  on 
discharge :  fiovided  also,  that  every  soldier  who 
volunteered  into  Her  Majesty's  army  from  any 
embodied  regiment  of  militia  between  the  thirty- 
first  of  December  one  thousand  eight  hundred 
and  fifty-five  and  the  twenty-first  of  March  one 
thousand  eight  hundred  and  sixty-one  inclnsive, 
or  from  the  disembodied  militia  during  the  last 
week  of  the  training  of  his  regiment  in  the  year 
one  thousand  eight  hundred  and  fifty-eight,  and 
who  had  rendered  previous  to  roluoteering  sii 
months  embodied  or  disembodied  militia  service. 
shall  be  allowed  to  reckon  towards  good-conduct 
pay  and  pension,  and  towards  the  completion  of 
his  limited  engagement  of  service  in  Her  Majesty's 
army,  half  the  embodied  service  which  he  had  ren- 
dered in  the  militia  after  attaining  the  age  of 
eighteen. 
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56.  AH  negroes  or  persons  of  colour  who,  al- 
though not  bom  in  any  of  Her  Migesty's  colonies, 
territories,  or  ^possessions,  shall  have  voluntarily 
enlist^  into  Her  Mfuesty's  service,  shall,  while 
serving,  be  deemed  to  be  soldiers  legally  enlisted 
into  Her  Majesty's  service,  and  be  entitled  to  all 
the  privileges  of  natural-bom  subjects;  and  all 
negroes  who  have  been  seized  and  condemned  as 
prize  under  the  Slave  Trade  Acts,  and  appointed 
to  serve  in  Her  Majesty's  army,  shall  be  deemed 
to  be  and  shaU  be  entitled  to  all  the  advantages 
of  negroes  or  persons  of  colour  voluntarily  enlisted 
to  serve  as  soldiers  in  any  of  Her  Majesty's 
colonial  forces. 

57.  Any  person  duly  bound  as  an  apprentice  in 
Great  Britain  or  Ireland,  or  as  an  mdentured 
labourer  in  any  of  Her  Majesty's  colonies  or  pos* 
sessions  abroad,  who  shall  enlist  as  a  soldier  in 
Her  Migesty's  army,  and  shall  falsely  state  to  the 
magistrate  before  whom  he  shall  be  carried  and 
attested  liiat  be  is  not  an  apprentice  or  indentured 
labourer  as  aforesaid,  shaU  be  deemed^  f^^  ^^ 
obtaining  money  under  false  pretences,  if  in  Eng- 
land or  in  Ireland,  or  in  the  ooionies  or  possessions 
aforesaid,  and  of  falsehood,  fraud,  and  wilful  im- 
position, if  in  Scotland,  and  shall  after  the  expira- 
tion of  bis  apprenticeship,  or  of  his  indenture  as  a 
labonrer,  whether  he  shall  have  been  so  convicted 
and  punished  or  not,  be  liable  io  serve  as  a  soldier 
in  Her  Migesty's  army  according  to  the  terms  of 
the  enlistment,  and  if  on  the  expiration  of  his  ap- 
prenticeship, or  of  his  indenture  as  a  labourer,  he 
shall  not  deliver  himself  up  to  some  officer  au* 
ihorised  to  receive  recruits,  such  person  may  be 
taken  as  a  deserter  from  Her  Migesty's  army ;  and 
no  master  shall  be  entitled  to  dum  an  apprentice 
or  an  indentured  labourer  as  aforesaid  wno  shall 
enlist  as  a  soldier  in  Her  Majest^s  army,  or  shall 
be  serving  in  the  embodied  militia,  unless  he  shall 
within  one  calendar  month  after  such  apprentice 
or  indentured  labourer  shall  have  left  his  service, 
go  before  some  justice,  and  take  the  oath  men- 
tioned in  the  schedule  to  this  Act  annexed,  and 
ahsU  produce  the  certificate  of  such  justice  of  his 
having  taken  such  oath,  which  certificate  such 
jostice  is  required  to  give  in  the  form  in   the 
schednle  to  this  Act  annexed,  and  unless  such 
apprentice  shaU  have  been  bound,  if  in  England, 
for  the  full  term  of  five  years,  not  having  been 
above  tl^  age  of  fourteen  when  so  bound,  and,  if 
in  Ireland  or  in  the  British  Isles,  for  the  fuU  term 
of  fire  years  at  the  least,  not  having  been  above 
the  age  of  sixteen  when  so  bound,  and,  if  in 
Scotland,  for  the  fuU  term  at  least  of  four  years, 
hr  a  regular  contract  or  indenture  of  apprentice- 
ship, duly  extended,  signed,  and  tested,  and  bind- 
ing on  both  parties  by  the  law  of  Scotland,  prior 
to  the  pmod  of  enlistment,  and  unless  such  oon- 
tnct  or  indenture  in  Scotland  shall,  within  three 
months  after  the  commencement  of  the  apprentice- 
ship, and  before  the  period  of  enlistment,  have 


been  produced  to  a  justice  of  the  peace  of  the 
county  in  Scotland  wherein  the  parties  reside, 
and  there  shall  have  been  indorsed  thereon  by 
such  justice  a  certificate  or  declaration  signed 
by  him  specifj^g  the  date  when  and  the  person 
by  whom  such  contract  or  indenture  was  so  pro- 
duced, which  certificate  or  declaration  such  jus- 
tice of  the  peace  is  hereby  required  to  indorse  and 
sign,  and  unless  such  apprentice  shall,  when 
claimed  by  such  master,  be  under  twenty-one 
years  of  age :  Provided  alwavs,  that  any  master 
of  an  apprentice  indentured  ^or  the  sea  service, 
or  of  any  indentured  labourer  in  Her  Majesty's 
colonies  or  possessions  abroad,  shall  be  entitled 
to  claim  and  recover  him  in  the  form  and 
manner  above  directed,  notwithstanding  such 
apprentice  or  indentured  labourer  may  have 
been  bound  for  a  less  term  than  five  or  four  years 
as  aforesaid :  Provided  also,  that  any  master  who 
shall  give  up  the  indentures  of  his  apprentice  or 
of  his  labourer  as  aforesaid  within  one  month 
after  the  enlisting  of  such  apprentice  or  inden- 
tured labourer  shall  be  entitlea  to  receive  to  his 
own  use  so  much  of  the  bounty  payable  to  such 
recruit  as  shall  not  have  been  paid  to  such  recruit 
before  notice  given  of  his  being  an  apprentice  or 
an  indentured  labourer. 

58.  No  apprentice  or  indentured  laboiuer 
claimed  by  his  master  as  aforesaid  shall  be  taken 
from  any  corps  or  recruiting  party,  except  under 
a  warrant  of  a  justice  residing  near,  and  within 
whose  jurisdiction  such  apprentice  or  indentured 
labourer  shall  then  happen  to  be,  before  whom  he 
shall  be  ofurried ;  and  such  justice  shall  inquire 
into  the  matter  upon  oath,  wnich  oath  he  is  nere- 
by  empowered  to  administer,  and  shall  require 
the  production  and  proof  of  the  indenture,  and 
that  notice  of  the  said  warrant  has  been  given  to 
the  commanding  officer,  and  a  copy  thereof  left 
with  some  officer  or  non-commissioned  officer  of 
the  party,  and  that  such  person  so  enlisted 
declared  that  he  was  no  apprentice  or  indentured 
labourer;  and  such  justice,  if  required  by  such 
officer  or  non-commissioned  officer,  shall  commit 
the  o£Pender  to  the  common  gaol  of  the  county, 
division,  or  place  for  which  such  justice  is  acting, 
and  shaU  keep  the  indenture  to  be  produced 
when  required,  and  shall  bind  over  such  person 
as  he  may  think  proper  to  give  evidence  against 
the  offender,  who  shall  be  tried  at  the  next  or  at 
the  sessions   immediately  succeeding  the  next 

general  or  quarter  sessions  of  such  county, 
ivision,  or  place,  unless  the  court  shall  for  just 
cause  put  off  the  trial ;  and  the  production  of  the 
indenture,  with  the  certificate  of  the  justice  that 
the  same  was  proved,  shall  be  sufficient  evidence 
of  the  said  indenture ;  and  every  such  offender  in 
Scotland  nuiy  be  tried  by  the  judge  ordinary  in 
the  county  or  stewartry  in  such  and  the  like 
manner  as  any  person  ma^  be  tried  in  Scotland 
for  any  offence  not  infemng  a  capital  punish- 


28 


STATUTES  OF  THE  REALM. 


[chap.  7. 


meni:  Provided  always,  that  any  justice  not 
required  as  aforesaid  to  commit  such  apprentice 
or  indentured  labourer  may  deliver  him  to  his 
master. 

59.  No  person  who  shall,  for  six  months  either 
before  or  after  the  passing  of  this  Act,  have 
received  pay  and  been  borne  on  the  strength  and 
pay  list  of  any  regiment  or  corps,  or  dep6t  or 
battalion  of  a  regiment  or  corps  (of  which  the 
last  quarterly  pay  list,  if  produced,  shall  be 
evidence),  shall  be  entitled  to  claim  his  dischu-ge 
on  the  ground  of  error  or  illegality  in  his  enlist- 
ment or  attestation  or  re-engagement,  or  on  any 
other  ground  whatsoever,  but,  on  the  contrary, 
every  such  person  shall  be  deemed  to  have  been 
duly  enlistea,  attested,  or  re-engaged,  as  the  ci^ 
may  be ;  and  no  person  shall  be  exempted  from 
the  provisions  of  this  Act  or  of  the  Articles  of 
War  for  the  time  being  bv  reason  only  that  the 
number  of  the  forces  for  tne  time  being  in  the 
ser^nce  of  Her  Majesty  is  either  greater  or  less 
than  the  number  herein-before  mentioned. 

»  60.  No  Secretary  of  State  for  the  War  Depart- 
ment, paymaster  general  of  the  army,  paymaster, 
or  any  other  officer  whatsoever,  or  any  of  their 
under  officers,  shall  receive  any  fees  or  make  any 
deductions  whatsoever  out  of  the  pay  of  any 
officer  or  soldier  in  Her  Majesty's  army  or  from 
their  agents,  which  shall  grow  due  from  and  after 
the  twenty-fifth  day  of  April  one  thousand  eight 
hundred  and  seventy-six,  other  than  the  usual 
deductions,  or  such  other  necessary  deductions  as 
shall  from  time  to  time  be  authorised  or  re- 
quired by  Her  Mi^esty's  regulations  or  Articles 
of  War,  or  by  statute  twenty-six  and  twenty- 
seven  Victoria,  chapter  sixty-nve,  section  eight 
(Volunteer  Acib),  or  by  Her  Majesty's  order 
signified  by  the  Secretary  of  State  for  the  War 
Department ;  and  every  paymaster  or  other  officer 
who  having  received  any  officer's  or  soldier's  pay 
shall  unlav^lly  detain  the  same  for  the  space  of 
one  month,  or  refuse  to  pay  the  same  when  it 
shall  become  due,  according  to  the  several  rates 
and  agreeably  to  the  several  regulations  esta- 
blished by  Her  Mi^esty's  orders,  shall,  upon  proof 
thereof  before  a  court-martial,  be  discharged  from 
his  employment,  and  shall  forfeit  one  hundred 
pounds,  and  the  informer,  if  a  soldier,  shall,  if 
he  demand  it,  be  discharged  from  any  further 
service. 

61.  And  whereas  by  petition  of  right  in  the 
third  year  of  King  Charles  the  First  it  is  enacted 
and  declared,  that  the  people  of  the  land  are  not 
by  the  laws  to  be  burdened  with  the  sojourning  of 
soldiers  against  their  wills ;  and  by  a  clause  in  an 
Act  of  the  Parliament  of  England,  made  in  the 
thirty-first  year  of  the  reign  or  King  Charles  the 
Second,  for  granting  a  supply  to  His  Majesty  of 


two  hundred  and  six  thousand  four  hundred  and 
sixty-two  pounds  seventeen  shillings  and  three 

Senoe,  for  paving  and  disbanding  the  fonxs,  it  is 
eclared  and  enacted  that  no  officer,  dvil  or 
military,  nor  other  person  whosoever,  should 
thenceforth  presume  to  place,  quarter,  or  billet 
any  soldier  upon  any  subject  or  inhabitant  of  this 
realm,  of  any  degree,  quidity,  or  profession  whit> 
soever,  without  his  consent,  and  that  it  shall  be 
lawful  for  any  subject  or  inhabitant  to  refuse  to 
quarter  any  soldier,  notwithstanding  anv  warnnt 
or  billeting  whatsoever :  And  whereas  by  an  Act 
passed  in  the  Parliament  of  Ireland  in  the  sixth 
year  of  the  reign  of  Queen  Anne,  chapter  fourteen, 
section  eight,  intituled  '*  An  Act  to  prevent  the 
''  disorders  that  may  happen  by  the  marching  of 
"  soldiers,  and  providing  carriages  for  thelMg- 
"  gage  of  soldiers  on  their  inarch,"  it  was  enacted, 
that  no  officer,  soldier,  or  trooper  in  the  9imj,wx 
the  servant  of  any  officer,  nor  any  attendant  on 
the  train  of  artillery,  nor  any  yeoman  of  the 
guard  or  battle-axes,  nor  any  officer  conunandinsc 
the  said  yeomen,  nor  any  servant  of  any  sach 
officer,  should  at  any  time  thereafter  have,  receive, 
or  be  allowed  any  quarters  in  any  part  of  Ireland, 
save  only  during  such  time  or  times  as  he  or  thej 
should  be  on  their  march  as  in  the  same  Act  is 
before  mentioned,  or  during  such  time  as  he  or 
they  should  be  and  remain  in  some  seaport  town 
or  other  place  in  the  neighbourhood  of  a  seaport 
town  in  order  to  be  transported,  or  during  such 
time  as  there  should  be  any  commotion  m  any 
part  of  Ireland,  by  reason  of  which  emergencr  the 
army,  or  any  considerable  part  thereof,  should  be 
oonomianded  to  march  from  one  part  of  Ireland  to 
another:  But  forasmuch  as  there  is  and  maj 
be  occasion  for  the  marching  and  ^uaiiering  of 
regiments,  corps,  troops,  and  oompames  in  serenl 
parts  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  the  said  several  provisions  of  the  said 
recited  Acts  shall  be  suspended  and  cease  to  be  of 
any  force  or  effect  during  the  continuance  of  this 
Act. 

62.  And  whereas  by  the  eleventh  section  of  the 
said  Act  of  the  sixth  year  of  the  reign  of  Queen 
Anne,  chapter  fourteen;  it  is  provided  and  enacted, 
that  no  civil  magistrate  or  constable  should  be 
obliged  to  find  quarters  for  or  give  billets  to  more 
or  other  soldiers  than  those  only  whose  true 
Christian  and  surnames  should  be  delivered  to 
him  in  writing  under  the  hand  ,of  the  officer 
desiring  quarters  or  billets  for  such  soldiers  at 
the  time  such  quarters  or  billets  should  be 
desired,  and  that  all  such  names  should  be 
written  together  and  delivered  in  one  piece  of 
paper,  signed  as  aforesaid,  and  that  the  Chris- 
tian and  suniames  of  every  soldier  to  be  quartered 
or  billeted,  together  with  the  name  of  the 
person  on  whom  he  or  they  should  be  billeted 
or  quartered,  should  be  given  in  writing  by  the 
constable  pr  civil  officer  billeting  or  qnartering 
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rach  soldier,  and  be  contained  in  the  billet  given 
by  such  civil  officer:  And  whereas  it  has  been 
found  inconvenient  and  diffictdt  to  comply  with 
all  the  requirements  of  the  said  enactment:  It 
shall  not  be  necessary,  so  long  as  this  Act  shall 
continue  in  force,  for  any  officer,  upon  the 
occasion  of  hia  requiring  quarters  or  billets  for 
any  soldiers  in  Ireland,  to  deliver  to  the  constable 
or  other  person  whose  duty  it  shall  be  to  find  or 
give  the  same  any  list  of  the  names  of  the  soldiers 
to  be  so  quartered  or  billeted ;  and  it  shall  not  be 
Deeessaiy  for  the  constable  or  other  such  person 
as  aforesud  to  set  forth  in  any  billet  the  name  of 
any  soldier  to  be  billeted  or  quartered,  but  only 
the  number  of  the  soldiers,  or  the  number  of  the 
soldiers  and  horses  respectively,  as  the  case  may 
require,  to  be  billeted  or  quartered  on  the  person 
named  in  the  biUet,  and  to  whom  the  same  shall 
be  addressed. 

63.  It  shall  be  lawful  for  all  constables  of 
parishes  and  places,  and  other  persons  specified 
in  this  Act,  in  Great  Britain  and  Ireland,  and 
thev  are  hereby  required,  to  billet  the  officers  and 
soldiers  in  Her  Mijesty's  service,  and  out- 
pensionexs  when  assembled  as  a  local  force  by 
competent  authority,  and  persons  receiving  pay  in 
Her  Majesty's  army,  and  the  horses  belonging  to 
Her  Majesty's  cavalry,  and  also  all  staff  and  field 
officers  horses,  and  all  bat  and  baggage  horses 
bdoDging  to  any  of  Her  Mi^esty's  other  forces, 
when  on  actual  service,  not  exceeding  for  each 
officer  the  number  for  which  forage  is  or  shaU  be 
allowed  by  Her  Majesty's  regulations,  in  victual- 
ling houses  and  other  houses  specified  in  this 
Act  (taking  care  in  Ireland  not  to  billet  less  than 
two  men  in  one  house,  except  onlv  in  case  of 
billeting  cavalry  as  specially  provided) ;  and  they 
shall  be  received  by  the  occupiers  of  the  houses 
in  which  they  are  so  billeted,  and  be  furnished  bv 
SQch  victuallers  with  proper  accommodation  in  such 
houses,  or  if  any  victualler  shall  not  have  suffi- 
cient accommodation  in  the  house  upon  which  a 
soldier  is  billeted,  then  in  some  good  and  suffi- 
cient quarters  to  be  provided  by  such  victualler 
in  the  immediate  neighbourhood,  and  in  Great 
Britain  shall  also  be  furnished  with  diet  and 
small  beer,  and  in  Great  Britain  and  Ireland  with 
stables,  oats,  hay,  and  straw  for  such  horses  as 
aforesaid,  paying  and  allowing  for  the  same  the 
several  rates  herein-after  pro%4ded;  and  at  no 
time  when  troops  are  on  a  march  shall  any  of 
them,  whether  in&ntry  or  cavalry,  be  billeted 
above  one  mile  from  the  place  mentioned  in  the 
route,  care  being  always  taken  that  billets  be 
nude  out  for  the  less  distant  houses,  in  which 
suitable  acconunodation  can  be  found,  before 
making  out  billets  for  the  more  distant ;  and  in 
all  places  where  cavalry  shall  be  billeted  in  pur- 
suance of  this  Act,  each  man  and  his  horse  shall  be 
billeted  in  one  and  the  same  house*  except  in  case 


of  necessity ;  and,  except  in  case  of  necessity,  one 
man  at  least  shall  be  billeted  where  there  shaJl  be 
one  or  two  horses,  and  two  men  at  least  where 
there  shall  be  four  horses,  and  so  in  proportion 
for  a  £[reater  number ;  and  in  no  case  snaU  a  man 
and  his  horse  be  billeted  at  a  greater  distance 
from  each  other  than  one  huncued  yards  $  and 
the  constables  are  hereby  required  to  billet  all 
soldiers  and  their  horses  on  tneir  march,  in  the 
manner  required  by  this  Act,  upon  the  occupiers 
of  all  houses  within  one  mile  of  the  place  men- 
tioned in  the  route,  and  whether  they  be  in  the 
same  or  in  a  different  county,  in  like  manner  in 
every  respect  as  if  such  houses  were  all  locally 
situate  within  such  place ;  provided  that  nothing 
herein  contained  shall  be  construed  to  extend  to 
authorise  any  constable  to  billet  soldiers  out  of 
the  county  to  which  such  constable  belongs  when 
the  constable  of  the  a4Joining  county  shall  be 
present  and  shall  undertake  to  billet  the  due  pro- 
portion of  men  in  such  adjjoining  county ;  and 
no  more  billets  shall  at  any  time  be  ordered  than 
there  are  effective  soldiers  and  horses  present  to 
be  billeted;  all  which  billets,  when  made  out 
by  such  constables,  shall  be  delivered  into  the 
hands  of  the  commanding  officer  present ;  and  if 
any  person  shall  find  tiimself  aggrieved  by 
having  an  undue  proportion  of  soldiers  billeted 
in  his  house,  and  shall  prefer  his  complaint,  if 
against  a  constable  or  other  person  not  being  a 
justice,  to  one  or  more  justices,  and  if  against  a 
justice  then  to  two  or  more  justices  within  whose 
jurisdiction  such  soldiers  are  billeted,  such 
justices  respectively  shall  have  power  to  order 
such  of  the  soldiers  to  be  removed,  and  to  be 
billeted  upon  other  persons,  as  they  shall  see 
cause ;  and  when  any  of  Her  Migestr's  cavalry 
or  any  horses  as  aforesaid  shall  be  billeted  upon 
the  occupiers  of  houses  in  which  officers  or 
soldiers  may  be  quartered  by  virtue  of  this  Act 
who  shall  have  no  stables,  then  and  in  such  case, 
upon  the  written  requisition  of  the  commanding 
officer  of  the  regiment,  corps,  troop,  or  detach- 
ment, the  constable  is  hereby  required  to  billet 
the  men  and  their  horses,  or  horses  only,  upon 
some  other  person  or  persons  who  have  stables, 
and  who  are  by  this  Act  liable  to  have  officers  and 
soldiers  billeted  upon  them ;  and  upon  complaint 
being  made  by  the  person  or  persons  to  whose 
house  or  stables  the  said  men  or  horses  shall 
have  been  so  removed  to  two  or  more  justices 
within  whose  jurisdiction  such  men  or  horses 
shaU  be  so  billeted,  it  shall  be  lawful  for  such 
iustices  to  order  a  proper  allowance  to  be  paid 
py  the  person  relieved  to  the  persons  receiv- 
ing such  men  and  horses,  or  to  be  applied  in 
furnishing  the  requisite  accommodation;  and 
commanding  officers  may  exchange  any  man  or 
horse  billeted  in  any  place  with  another  man  or 
horse  billeted  in  the  same  place  for  the  benefit  of 
the  8er\'ice,  provided  the  number  of  men  and 
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hones  do  not  exeeed  the  ntimber  at  that  time 
billeted  on  such  booses  respectivdj;  and  the 
constables  are  heieby  requikea  to  billet  such  men 
and  horses  so  exchanged  aeoordingly;  and  it 
shall  be  lawful  for  anj  justice,  at  the  request  of 
any  officer  or  non-oommissioned  officer  command- 
ing anj  soldiers  requiring  billets,  to  extend  an? 
routes  or  to  enlar^  the  dtstricts  within  which 
biUets  shall  be  required,  in  such  manner  as  shall 
appear  to  be  most  convenient  to  the  troops; 
provided  that  to  prevent  or  punish  all  abuses  in 
bUletinff  soldiers,  it  shall  be  lawful  for  any  justice 
within  his  jurisdiction,  bj  warrant  or  order  under 
his  hand,  to  re<|uire  anr  constable  to  give  him  an 
account  in  writing  of  the  number  of  officers  and 
soldiers  who  shiSl  be  quartered  by  such  con- 
stables, together  with  the  names  of  the  persons 
upon  whom  such  officers  and  soldiers  are  billeted, 
stating  the  street  or  place  where  such  persons 
dwell,  and  the  sign,  if  any,  belonging  to  the 
houses ;  Provided  idways,  that  no  officer  shall  be 
compelled  or  compellable  to  pay  anything  for  his 
lodging  where  he  shall  be  duly  billeted. 

64.  The  officers  and  soldiers  of  Her  Majesty's 
Foot  Guards  shall  be  billeted  within  the  city  and 
liberties  of  Westminster  and  places  adjacent, 
lying  in  the  county  of  Middlesex  ^except  the  city 
of  London)  and  in  the  county  of  Surrey,  and  in 
the  borough  of  Southwark,  in  the  same  manner 
and  under  the  same  regulations  as  in  other  parts 
of  England,  in  all  cases  for  which  particular  pro- 
vision is  not  made  by  this  Act;  and  the  hi^h 
constables  shall,  on  receipt  of  the  order  for  bil- 
leting soUiiefji,  deliver  precepts  to  the  several 
constables  within  their  respective  divisions,  in 
pursuanro  of  which  the  said  constables  shall  billet 
such  officers  and  soldiers  equally  and  proportion- 
ablv  on  the  houses  subjected  thereto  by  this  Act ; 
una  the  said  constables  shall,  at  every  general 
sessions  of  the  peace  to  be  holden  for  the  said 
city  and  liberties,  counties  and  borough  respec- 
tively, nmko  and  deliver  to  the  justices  then  in 
open  session  assembled,  upon  oath,  which  oath 
the  said  justices  are  hereoy  required  to  admi- 
nister, lists,  si)(nod  by  them  respectively,  of  the 
hoiiHi'N  stibjort  by  this  Act  to  receive  officers  and 
Noldiflrs,  togrther  with  the  names  and  rank  of  all 
tittWru  and  soldirrs  billeted  on  each  respectively, 
wJiicli  liNts  shall  remain  with  the  respective 
rjcrks  of  the  peace  for  the  inspection  of  all 
pursofis  without  fro  or  reward ;  and  such  clerk 
sliftll  forthwith  from  time  to  time  deliver  to 
nuy  prrsnns  who  shall  require  the  same  true 
(iojtics  of  any  siioh  lists  upon  being  paid  twopence 
pir  slitifit  for  iUvi  Natno,  eooh  sheet  to  contain  at 
I  fin  luast  one  hundred  and  fifty  words. 

(\ti.  No  Justii'r  hiiving  or  executing  any  military 
(ifltMii  Of  (Mininiinslon  in  any  part  of  the  United 
Kingdom  nUnW,  directly  or  indirectly,  be  con- 


cerned  in  the  billeting  or  appointing  qasrters 
for  any  soldier  in  the  regiment,  corps,  troop,  or 
company  under  the  imm^iato  oommand  of  such 
justice,  and  all  warrants,  acts,  and  things  made, 
done,  and  appointed  by  such  justice  for  or  cod- 
oeming  the  same  shall  be  void. 

C6,  The  innholder  or  other  person  oawbom 
any  soldier  is  billeted  in  Great  Britain  shall,  if 
required  by  such  soldier,  furnish  him  for  emy 
day  of  the  march,  and  for  a  period  not  fycseding 
two  days  when  halted  at  the  intermediate  pjaoe 
upon  the  march,  and  for  the  day  of  the  onival 
at  the  place  of  final  destination,  with  oae  hot 
meal  in  each  day,  the  meal  to  consist  of  such 
quantities  of  diet  and  small  beer  as  may  he  fixed 
by  Her  Majesty's  regulations,  not  exceeding  one 
pound  and  a  quarter  of  meat  previous  to  being 
dressed,  one  pound  of  bread,  one  pound  of  pota- 
toes or  other  vegetables,  and  two  pints  of  small 
beer,  and  vinegar,  salt,  and  pepper,  and  for  such 
meal  the  innholder  or  other  person  furnishing  the 
same  shall  be  paid  the  sum  of  thirteenpenoe  half- 
penny, and  twopence  halfyenny  for  a  bed;  and 
all  innholders  and  other  persons  onwhomsoldien 
may  be  billeted  in  Great  Britain  or  Ireland, 
except  when  on  the  march  in  Great  Britain  and 
entitled  to  be  furnished  with  the  hot  meal  as 
aforesaid,  shall  famish  such  soldiers  with  a  bed 
and  with  candles,  vinegar,  and  salt,  and  shall 
allow  them  the  use  of  fire,  and  the  neoesssi; 
utensils  for  dressing  and  eating  their  meat,  and 
shall  be  paid  in  consideration  &ereof  the  sum  of 
fourpence  per   diem  for  each  soldier ;  and  the 
sum  to  be  paid  to  the  innholder  or  other  person 
on  whom  any  of  the  horses  belonging  to  Her 
Miuesty's  forces  shall  be  billeted  in  Great  BritaiQ 
or  Ireland  for  ten  pounds  of  oats,  twelve  pounds 
of  hay,  and  eight  pounds  of  straw,  shall  be  one 
shilling  and  ninepence  per  diem  for  each  horse; 
and   evei^  officer  or  non-commissioned  officer 
commanding  a  regiment,  detachment,  or  pai^ 
shall,  every   four   davs,  or    before    they   shall 
quit  their  quarters  if   they  shall    not    remain 
so  long  as  four  days,  settle  and  discharge  the 
just  demands  of  all  victuallers  or  other  persons 
upon  whom  such  officers,  soldiers,  or  horses  are 
billeted,  out  of  the  pay  and  subsistence  of  sudi 
officers  and  soldiers,  before  any  part  of  the  said 
pay  or  subsistence  be  distributea  to  them  respec- 
tively; and  if  any  such  officer  or  non-oommis^ 
sioned  officer  shall  not  pay  the  same  as  aforesaid, 
then,  upon  complaint,  and  oath  nuuie  thereof  by 
any  two  witnesses  before  two  justices  of  the  peace 
for   the  county,  riding,  division,  liberty,  city, 
borough,   or  place    where  such   quarters  were 
situated,  sitting  in  quarter  or  petty  sessions,  the 
Secretaiy  of  State  for  the  War  Departuoent  is 
hereby  required  (upon  certificate  of  tbe  justices 
before  whom  such  oath  was  made  of  the  sum  due 
upon  such  accounts,  and  the  person  to  whom  the 
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same  is  owingO  to  give  orders  to  to  the  agent  of 
tiie  regiment  or  corps  to  pay  the  sums  due  to 
such  victuallers  or  otner  persons  as  aforesaid^  and 
to  charge  the  same  against  such  officers ;  and  in 
case  any  soldier  he  suddenly  ordered  to  march, 
and  the  respective  commanding  officers  or  non- 
commissioned officers  are  not  enahled  to  make 
parmeDt  of  the  sums  due  for  the  lodging  or  vic- 
tualling of  the  men  and  stabling  or  forage  for 
the  horses,  every  such  officer  or  non-commissioned 
officer  shall,  before  his  departure,  make  up  the 
account  with  every  person  upon  whom  such 
soldier  may  have  been  billeted,  and  sign  a  certi- 
ficate thereof;  which  account  and  certificate 
shall  be  transmitted  by  such  officer  or  non-com- 
missioned  officer  to  the  agent  of  the  regiment  or 
corps,  who  is  hereby  required  to  make  immediate 
pajment  thereof,  and  to  charge  the  same  to  the 
account  of  such  officer  or  non-commissioned 
officer. 

67.  All    powers    and  provisions    relating   to 
soldiers  shall  be  construed  to  extend  to  non- 
commissioned officers,  unless  when  otherwise  pro- 
vided ;  and  all  powers  and  provisions  relating  to 
justices  shall   oe    construed  to    extend    to    all 
magistrates  authorised  to  act  as  such  in  their 
respective  jurisdictions  and  to  chief  magistrates 
of  exclusive  local  jurisdictions ;  and  all  the  powers 
gt?en  to  and  reg^idations  made  for  the  conduct  of 
constables  in  relation  to  the  billeting  of  officers 
and  soldiers,  and  all  penalties  and  forfeitures  for 
anj  neglect  thereof,  shall  extend  to  all  tithing- 
men,  headboroughs,  and  such-like  officers,  and 
to  all  inspectors  or  other  officers  of  police,  and  to 
high  constables  and    other  chief    officers  and 
ma^strates  of   cities,  towns,  villages^  hamlets, 
parishes,  and  places  in  England  and  Ireland,  and 
to  all  justices  of  the  peace,  magistrates  of  burghs, 
commissioners  of  police,  and  other  chief  officers 
and  magistrates  of  cities,  towns,  villages,  parishes 
and  places  in  Scotland,  who  shall  act  in  the  exe- 
cution of  this  Act  in  relation  to  billeting ;  and 
all  powers  and  provisions  for  billeting  officers  and 
soldiers  in  victualling  houses  shall  extend  and 
apply  to  all  inns,  hotels,  livery  stables,  alehouses, 
and  to  the  houses  of  sellers  of  wine  by  retail, 
whether  British  or  foreign,  to  be  drunk  in  their 
own  houses,  or  places  thereunto  belonging,  and  to 
all  houses  of  persons    selling  brandy,   spirits, 
strong  waters,  cider,  or  metheglin,  by  retail,  in 
Great  Britain  and  Ireland ;  and  in  Ireland,  when 
there  shall  not  be  found  sufficient  room  in  such 
houses,  then  to  billeting  soldiers  in  such  manner 
as  has  been  heretofore  customary :  Provided  that 
no  officer  or  soldier  shall  be  billeted  in  Great 
Britain  in  djuy  private  houses,  or  in  anv  canteen 
held  or  occupied  under  the  authority  of  the  War 
Department,  or  upon  persons  who  keep  taverns 
only,  being  vintners  of    the    City  of   London 
admitted  to  their  freedom  of  the  said  company  in 


right  of  patrimony  or  apprenticeship,  notwith- 
standing such  persons  wno  keep  such  taverns 
only  have  taken  out  victualling  licenses,  nor  in 
the  house  of  any  distiller  kept  for  distilling 
brandy  and  strong  .waters,  nor  in  the  house  of 
any  shopkeeper  whose  principal  dealing  shall  be 
more  in  other  goods  and  merchandise  than  in 
brandy  and  strong  waters,  so  aa  such  distillers 
and  shopkeepers  do  not  permit  tippling  in  such 
houses,  nor  m  the  house  of  residence  in  any  part 
of  the  United  Kingdom  of  any  foreign  consul  duly 
accredited  as  such. 

68.  For  the  regular  provision  of.  carriages  for 
Her  Majesty's  forces,  and  their  baggage,  in  their 
marches  in  Great  Britain  and  Ireland,  all  justices 
of  the  peace  within  their  several  jurismctions, 
being  duly  required  thereunto  by  an  order  from 
Her  Majesty,  or  the  general  of  her  forces,  or 
other  person  duly  authorised  in  that  beludf,  shaU, 
on  production  to  them  of  such  order,  or  a  copy 
thereof,  certified  by  the  commanding  officer,  Dy 
some  officer  or  non-commissioned  officer  of  the 
regiment  or  corps  so  ordered  to  march,  issue  a 
warrant  to  apy  constable  having  authoritjr  to  act 
in  any  place  m>m,  through,  near,  or  to  wmch  the 
troop  shall  be  ordered  to  march,  (for  each  of 
which  warrants  the  fee  of  one  shilling  only  shall 
be  paid,)  requiring  him  to  provide  the  carriages, 
horses^  and  oxen,  and  drivers  therein  mentioned, 
and  allowing  sufficient  time  to  do  the  same, 
specifying  the  places  from  and  to  which  the  said 
carriages  shall  travel,  and  the  distance  between 
the  places,  for  which  distance  only  so  specified 
payment  shall  be  demanded,  and  which  oistance 
shall  not,  except  in  cases  of  pressing  emergenqr, 
exceed  a  day's  march  prescribed  in  the  order  of 
route,  and  shall  in  no  cases  exceed  twenty-five 
miles ;  and  the  constables  receiving  such  warrants 
shall  order  such    persons  aa   they  shidl  think 
proper,  having  carnages,  to  furnish  the  requisite 
supply,  who  are  hereby  required  to  fumisn  the 
same  accordingly ;  and  when  sufficient  camaffes 
cannot  be  procured  within  the  proper  jurisdic- 
tion, any  justice  of  the  next  adjoimng  jurisdic- 
tion shall,  by  a  like  course  of  proceeding,  supply 
the  deficiency ;  and  in  order  that  the  burden  of 
providing  carriages  may  fall  equally,  and  to  pre- 
vent inconvenience  arising  from  there  being  no 
justice  near  the    place   where  troops   may    be 
quartered  on  the  march,  any  justice    residing 
nearest  to  such  place  may  cause  a  list  to  be  made 
out  once  in  every  year  of  all  persons  liable  to 
furnish  such  .carriages,  and  of  the  number  and 
description  of  their  said   carriages,  (which  list 
shall  at  all  seasonable  hours  be  open  to  the  in- 
spection of  the  said  persons,)  and  may  by  war- 
rant under  his  hana  authorise    the  constable 
within  his  jurisdiction  to  give  orders  to  provide 
carriages,  without  any  special  warrant  for  that 
purpose,  which    orders    shall   be  vaUd  in  all 
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respects ;  and  all  orders  for  such  carriages  shall 
be  made  from  such  lists  in  regular  rotation,  as  far 
as  the  same  can  be  done. 

69.  In  every  case  in  which  the  whole  distance 
for  which  any  carriage  shall  be  impressed  shall  be 
under  one  mile  the  rate  of  a  fiiU  mile  shall  be 
paid ;  and  the  rates  to  be  paid  for  carriages  im- 
pressed shall  be,  in  Great  Britain,  for  eveiy  mile 
which  a  waggon  with  four  or  more  horses^  or  a 
wain  with  six  oxen  or  four  oxen  and  two  horses, 
shall  travel,  one  shilling ;  and  for  every  mile  any 
waggon  with  narrow  wheels,  or  any  cart  with  four 
horses,  carrying  not  less  than  fifteen  hundred- 
weight, shall  travel,  ninepence;  and  for  every 
mile  any  other  cart  or  carriage  with  less  than  four 
horses,  and  not  carrying  fifteen  hundredweight, 
shall  travel,  sixpence ;  and  in  Ireland,  for  every 
hundredweight  loaded  on  any  wheel  carnage,  one 
halfpenny  per  mile ;  and  in  Great  Britain  such 
furtner  rates  ma^  be  added,  not  exceeding  a  total 
addition  per  mile  of  fourpence,  threepence,  or 
twopence,  to  the  respective  rates  of  one  shilling, 
ninepence,  or  sixpence,  as  may  seem  reasonable  to 
the  justices  assembled  at  general  sessions  for  their 
respective  districts,  or  to  the  recorder  at  the 
sessions  of  the  peace  of  any  municipal  city, 
borough,  or  town ;  and  the  order  of  such  justices 
or  recorder  shall  specify  the  average  price  of  hay 
and  oats  at  the  nearest  market  town  at  the  time 
of  fixing  such  additional  rates,  the  period  for 
which  the  order  shall  be  enforced  not  exceeding 
ten  days  beyond  the  next  general  sessions ;  and 
no  such  order  shall  be  valid  unless  a  copy  thereof, 
signed  by  the  presiding  magistrate  and  one  other 
justice,  or  by  the  recorder,  shall  be  transmitted 
to  the  Secretary  of  State  for  the  War  Department 
within  three  days  after  the  making  thereof;  and 
also  in  Great  Britain  when  the  day's  march  shall 
exceed  fifteen  miles  the  justice  granting  his 
warrant  may  fix  a  further  reasonable  compensa- 
tion, not  exceeding  the  usual  rale  of  hire  fixed  by 
this  Act :  and  when  any  additional  rates  or  com- 
pensation shall  be  granted,  the  justice  shall  insert 
m  his  own  hand  in  the  warrant  the  amount  there- 
of, and  the  date  of  the  order  of  sessions,  if  fixed 
by  sessions,  and  the  warrant  shall  be  given  to  the 
officer  commanding  as  his  voucher;  and  the 
officer  or  non-commissioned  officer  demanding 
carriages  by  virtue  of  the  warrant  of  a  justice 
shall,  in  Great  Britain,  pay  the  proper  sums  into 
the  hands  of  the  constables  providmg  carriages, 
who  shall  give  receipts  for  the  same  on  unstamped 
paper ;  and  in  Ireland  the  officers  or  non-com- 
missioned officers  as  aforesaid  shall  pay  the  proper 
sums  to  the  owners  or  drivers  of  the  carriages.. 
find  one  third  part  of  such  payment  shall  be  made 
before  the  carriage  be  loaded,  and  all  the  said 
payments  in  Ireland  shall  be  made,  if  required,  in 
the  presence  of  a  justice  or  constable;  and  no 
carriage  shall  be  liable  to  cany  more  than  thirty 


hundredweight  in  Great  Britain,  and  in  Ireland 
no  car  shall  be  liable  to  carry  more  than  six 
hundredweight,  and  no  dray  more  than  twehe 
hundredweight ;  but  the  owner  of  such  canria^ 
in  Ireland  consenting  to  carry  a  greater  wdpit 
shall  be  paid  at  the  same  rate  for  every  hundred- 
weight of  the  said  excess;  and  the  owners  of 
such  carriages  in  Ireland  shall  not  be  compelled 
to  proceed,  though  with  any  less  weight,  under 
the  sum  of  threepence  a  mile  for  each  car  and 
sixpence  a  mile  for  each  dray;  and  the  loading  of 
such  carriages  in  Ireland  shall  be  first  weighed, 
if  required,  at  the  expense  of  the  owner  of  the 
carriage,  if  the  same  can  be  done  in  a  reasonable 
time,  without  hindrance  to  Her  Majesty's  senice; 
provided  that  a  cart  with  one  or  more  horses  for 
which  the  furnisher  shall  receive  ninepence  a  mile 
shall  be  required  to  carry  fifteen  hundredweight 
at  the  least;  and  no  penalties  or  forfeitures  in 
any  Act  relating  to  highways  or  turnpike  roads  in 
the  United  Kingdom  shall  apply  to  the  numbo 
of  horses  and  oxen,  or  weight  of  loading  of  the 
aforesaid    carriages,    which    shall    not  on  that 
account  be  stopped  or  detained ;  and  whenever  it 
shall  be  necessary  to  impress   carriages  for  the 
march  of  soldiers  firom  Dublin,  at  Ittst  twenty- 
four  hours  notice  of  such  march,  and  in  case  of 
emergency  as  long  notice  as  the  case  will  admit, 
shall  be  given  to  the  Lord  Mayor  of  Dublin,  who 
-shall  summon  a  proportional  number  of  cars  and 
drays,  at  his  discretion,  out  of  the  licensed  cars 
and  drays  and  other  cars  and   drays  within  the 
county  of  the  said  city,  and  they  shall  bv  turns 
be  employed  on  this  duty  at  the  prices  ana  under 
the  regulations  herein-before  mentioned ;  and  no 
country  cars,  drays,  or  other  caniages  coming  to 
markets  in  Ireland  shall  be  detained  or  emplOTed 
against  the  will  of  the  owners  in  carrying  the 
baggage    of  the  army  on   any  pretence  what- 
soever. 

70.  It  shall  be  lawful  for  Her  Migesty,  or  for 
the  Lord  Lieutenant  or  Chief  Governor  of 
Ireland,  by  her  or  their  order,  distinctly  stating 
that  a  case  of  emergency  doth  exist,  signified  by 
the  Secretary  of  State  for  the  War  Department, 
or,  if  in  Ireland,  by  the  Chief  Secretary  or  Under 
Secretary,  or  the  first  clerk  in  the  Militair 
Department,  to  authorise  any  general  or  field 
officer  commanding  Her  Mieuesty's  forces  in 
any  district  or  place,  or  the  cniei  acting  agent 
for  the  supply  of  stores  and  provisions,  bv 
writing  under  his  hand  reciting  such  order  of 
Her  Majesty  or  Lord  Lieutenant  or  Chief 
Governor  aforesaid,  to  require  all  justices  within 
their  several  jurisdictions  in  Great  Britain  and 
Ireland  to  issue  their  warrants  for  the  provision, 
not  only  of  waggons,  wains,  carts,  and  cars 
kept  by  or  belonging  to  any  person  and  for 
any  use  whatsoever,  out  also  of  saddle  horses, 
coaches,  post-chaises,   chaises,  and  other  fou> 
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wheeled  carriages  kept  for  hire,  and  of  all  horses 
kept  to  draw  carriages  licensed  to  cany  pas- 
sengers, and  also  of  boats,  barges,  and  other 
vessels  used  for  the  transport  of  any  commodities 
whatsoeyer  upon  any  canal  or  navigable  river,  as 
shall  be  mentioned  in  the  said  warrants,  therein 
spedfying  the  place  and  distance  to  which  such 
oniages  or  vessels  shall  go ;  and  on  the  produc- 
tion of  snch  requisition,  or  acopy  thereof  certified 
by  the  commanding  officer,  to  such  justice,  bv 
any  officer  of  the  corps  ordered  to  be  conveyed, 
or  ^  any  officer  of  the  War  Department,  such 
jostice  shall  take  aU  the  same  proceedings  in 
regard  to  such  additional  supply  so  required  on 
sach  emergency  as  he  is  by  this  Act  required 
to  take  for  the  ordinary  provision  of  carriages ; 
and  all  provisions  whatsoever  of  this  Act  as 
regards  the  procuring  of  the  ordinary  supply  of 
carriages,  and  the  duties  of  officers  ana  non- 
conunissioned  officers,  justices,  constables,  and 
owners  of  carriages  in  that  behalf,  shall  be  to  all 
intents  and  purposes  applicable  for  the  providing 
and  payment,  according  to  the  rates  of  posting 
or  of  hire  usually  paid  for  such  other  description 
of  carnages  or  vessels  so  req^uired  on  emergency, 
according  to  the  length  of  the  journey  or  voyage 
in  each  case,  but  making  no  idlowance  for  post 
horse  duty,  or  turnpike,  canal,  river,  or  lock  tolls, 
which  duty  or  tolls  are  hereby  declared  not  to  be 
demandable  for  such  carriages  and  vessels  while 
employed  in  such  service  or  returning  therefrom ; 
and  it  shall  be  lawful  to  convey  thereon,  not  only 
the  bag^pige,  provisions,  and  military  stores  of 
such  regmient,  corps,  or  detachment,  but  also  the 
officers,  soldiers,  servants,  women,  children,  and 
other  persons  of  and  belonging  to  the  same. 

71.  It  shall  be  lawful  for  the  justices  of  the 
peace  assembled  at  their  quarter  sessions  to  direct 
the  treasurer  to  pay,  without  fee,  out  of  the 
public  stock  of  the  county  or  riding,  or  if  such 
pnblic  stock  be  insufficient,  then  out  of  moneys 
whieh  the  said  justices  shall  have  power  to  raise 
for  that  purpose,  in  like  manner  as  for  county 
gaols  and  bridges,  such  reasonable  sums  as  shall 
hare  been  expended  by  the  constables  within 
their  respective  jurisdictions  for  carriages  and 
▼esaels,  over  and  above  what  was  or  ought  to  ^ 
bsTe  been  paid  by  the  officer  requiring  the  same, 
regard  bemg  had  to  the  season  of  the  year 
and  the  condition  of  the  ways  by  which  such 
carriages  and  vessels  are  to  pass ;  and  in  Scotland 
sttdi  justices  shall  direct  such  payments  to  be  made 
oat  of  the  rogue  money  and  assessments  directed 
and  authorised  to  be  assessed  and  levied  by  an 
Act  of  the  twentieth  and  twenty-first  years  of  the 
rrign  of  Her  present  Majesty,  chapter  seventy- 
two. 

72.  It  shall  be  lawful  for  the  Lord  Lieutenant 
or  other  chief  governor  for  the  time  being  of 
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Ireland  to  depute,  by  wanant  under  his  hand  and 
seal,  some  proper  person  to  sign  routes  in  cases 
of  emergency,  for  the  marching  of  any  of  Her 
Majest^r's  forces  in  Ireland,  in  the  name  of  such 
Lord  lieutenant  or  chief  governor. 

73.  All  Her  Mi^sty's  officers  and  soldiers,  on 
duty  or  on  their  march,  and  their  horses  and 
baggage,  and  all  recruits  marching  by  route,  and 
all  prisoners^  under  military  escort,  and  all 
enrolled  pensioners  in  uniform  when  called  out  for 
training  or  in  aid  of  the  civil  power,  and  idl 
carriages  and  horses  belonging  to  Her  Mijesty  or 
employed  in  her  service  under  the  provisions  of 
this  Act,  or  in  any  of  Her  Majesty's  colonies, 
when  conveying  any  such  persons  as  aforesaid,  or 
their  baggage,  or  stores,  or  returning  ^m  con- 
veying the  same,  shall  be  exempted  from  payment 
of  any  duties  and  tolls  on  embarking  or  disem" 
barking  from  or  upon  any  pier,  whuf,  quay,  or 
landing  place,  or  in  passing  along  or  over  any 
turnpike  or  other  roads  or  bridges,  otherwise 
demandable  by  virtue  of  any  Act  already  passed 
or  hereafter  to  be  passed,  or  by  virtue  of  any  Act 
or  ordinance,  order  or  direction  of  any  colonial 
legislature  or  other  authority  in  any  of  Her 
Mfgesty's  colonies ;  provided  that  nothing  herein 
contained  shall  exempt  any  boats,  barges,  or 
other  vessels  employed  in  conveying  the  said 
persons,  horses,  baggage,  or  stores  along  any 
canal  from  payment  of  tolls  in  like  manner  as 
other  boats,  oarges,  and  vessels  are  Uable  thereto, 
except  when  employed  in  cases  of  emergency  as 
herem-before  enacted. 

74.  When  any  soldiers  on  service  have  occasion 
in  their  march  by  route  to  pass  regular  ferries  in 
Scotland,  the  officer  commanding  may  at  his 
option  pass  over  with  his  soldiers  as  passengers, 
and  shall  pay  for  himself  and  each  soldier  one 
half  only  of  the  ordinary  rate  payable  by  single 
persons,  or  may  hire  the  ferry  boat  for  himself 
and  his  party,  debarring  others  for  that  time,  and 
shall  in  all  such  cases  pay  only  half  the  ordinary 
rate  for  such  boat. 

75.  Every  soldier  enlisted  in  Great  Britain  or 
Ireland  shall,  when  entitled  to  his  discharge,  if 
then  serving  abroad,  be  sent  home,  if  he  shall  so 
require,  free  of  expense,  and  shall  be  entitled  to 
receive  marching  money  from  the  place  of  his 
being  landed  (or  if  discharged  at  home  shall 
receive  marching  'money  from  the  place  of  his 
discharge),  to  the  parish  or  place  id  which  he 
shall  have  been  origmallv  enlisted,  or  at  which  he 
shall  at  the  time  of  his  discharge  decide  to  take 
up  his  residence  (if  the  cost  of  conveyance  to 
such  place  shall  not  exceed  the  cost  of  conveyance 
to  the  place  of  his  original  enlistment):  Pro- 
vided that  nothing  in  this  section  shall  apply 
to   soldiers  appointed  sergeant  instructors,    or 
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attached  for  completion  of  service,  to  the  reserve 
forces. 

76.  Nothing  in  this  Act  contained  shall  he 
construed  to  extend  to  exempt  any  officer  or 
soldier  from  being  proceeded    against    by    the 
ordinary  course  of  law,  when  accused  of  felony, 
or  of  misdemeanor,  or  of  any  crime  or  offence 
other    than    the    misdemeanors    and     offences 
hercin-before  mentioned :  and  if  any  command- 
ing officer  shall  neglect  or  refuse,  on  application 
being  made  to  him  for  that  purpose,  to  deliver 
over  to  the  civil  magistrate  any  officer  or  soldier 
under  his  command,  or  shall  wilfully  obstruct, 
neglect,  or  refuse  to  assist  the  officers  of  iustice 
in  apprehending  any  officer  or  soldier  under  his 
command,  so  accused  as  aforesaid,  such  com- 
manding officer  shall,  upon  conviction  thereof  in 
any  of  Her  Majesty's  superior  courts  at  West- 
minster, Dublin,  or  Edinburgh,  or  in  any  court 
of  record  in  India,  be  deemed  to  be  thereupon 
cashiered,    and     shall    be    thenceforth    utterly 
disabled  to  have  or  hold  any  civil  or  military 
office  or  employment  in  the  United  Kingdom  of 
Great  Britain  and  Ireland  or  in  Her  Majesty's 
service ;  and  a  certificate  of  such  conviction,  con- 
taining the  substance  and  effect  of  the  indictment 
only,  omitting  the  formal  part,  with  the  copy 
of  the  entry  of  the  judgment  of  the  court  thereon, 
shall  be  transmitted  to  the  judge  advocate  general 
in  London. 

77.  For  enforcing  a  prompt  obser\'ance  of  the 
rules  and  orders  for  the  due  appropriation  of  the 
public  funds  apphcable  to  army  services,  and  in 
order  that  a  true  and  regular  account  may  be  kept 
and  rendered  by  the  agents  for  the  several  corps, 
the  said  agents  are  hereby  required  to  observe 
such  orders  as  shall  from  time  to  time  be  given 
by  Her  Majesty  under  Her  Sign  Manual,  or  by  the 
Secretary  of  State  for  the  War  Department,  or 
by  Her  Majesty's  Lord  Lieutenant  or  Chief 
Governor  of  Ireland,  or  by  the  Lord  Treasurer  or 
the  Commissioners  of  Her  Majesty's  Treasury ; 
and  if  any  person,  being  or  having  been  an 
agent,  shall  refuse  or  neglect  to  comply  with  such 
orders  in  relation  to  his  duty  as  agent,  or  shall 
unlawfully  withhold  or  detain  the  pay  of  any 
officer  or  soldier  for  a  longer  period  than  the 
space  of  one  month  after  the  receipt  thereof,  he 
shall  for  the  first  offence  forfeit  the  sum  of  one 
hundred  pounds,  and,  if  still  an  agent,  for  the 
second  offence  be  discharged  from  his  employ- 
ment as  an  army  agent,  and  be  utterly  disabled 
to  have  or  hold  such  employment  thereafter,  or, 
if  he  have  ceased  to  be  an  army  agent,  shall  for 
the  second  and  everv  succeeding  offence  forfeit 
the  sum  of  two  hunared  pounds. 

78.  Any  person   (except  the.  Army   Purchase 


Commissioners  and  persons  acting  under  thdr 
authority  by  virtue  of  the  provisioiis  of  tiie 
Regulation  of  the  Forces  Act,  1871)  who  sbtll 
negotiate,  act  as  agent  for,  or  otherwise  aid  or 
connive  at  the  sale  or  purchase  of  any  oommiasion 
in  Her  Majesty's  army  shall  forfeit  for  every  such 
offence  the  sum  of  one  hundred  pounds ;  and  sbt 
person  who  shall  negotiate,  act  as  agent  for,  or 
otherwise  aid  or  connive  at  any  exchange  in 
respect  of  which  any  sum  of  mon^  or  other 
consideration  exceeding  the  sum  or  consideiatioo 
sanctioned  by  the  militarv  authorities  shall  k 
given  or  received  shall  forfeit  for  every  such 
offence  the  sum  of  one  hundred  pounds. 

79.  Every  person,  not  having  any  militaTy 
commission,  who  shall  give  or  procure  to  begiren 
any  untrue  certificate,  whereby  to  excuse  any 
soldier  for  his  absence  from  any  muster  or  any 
other  service  which  he  ought  to  attend  or  per- 
form, or  who  shall  directly  or  indirectly  cause  to 
be  taken  any  money  or  gratuity  for  mustering 
any  soldiers,  or  for  signing  any  muster  rolls  or 
duplicates  thereof,  shall  forfeit  for  every  such 
offence  the  sum  of  fifty  pounds ;  and  an v  person 
who  shall  falsely  be  mustered,  or  offer  himself  to 
be  mustered,  or  lend  or  furnish  any  horse  to  be 
falsely  mustered,  shall,  upon  conviction  before 
some  justice  of  the  peace  residing  near  the  place 
where  such  muster  shall  be  made,  forfeit  for  evert 
such  offence  the  sum  of  twenty  pounds ;  and  the 
informer,  if  he  belongs  to  Her  Majesty's  service, 
shall,  if  he  demand  it,  be  forthwith  discharged. 

80.  Every  person  (except  such  person  or  per- 
sons as  shall  be  authorised  by  beating  order  under 
the  hand  of  the  Secretary  of  State  for  the  War 
Department)  who  shall  cause  to  be  advertised, 
posted,  or  dispersed  bills  for  the  purpose  of  pro- 
curing recruits  or  substitutes  for  tne  hne,  em- 
bodied militia,  or  Her  Majesty's  Indian  forces,  (« 
shall  open  or  keep  any  house,  place  of  rendez^'ous, 
or  office,  or  receive  any  person  therein  under  such 
bill  or  advertisement,  as  connected  with  the  re- 
cruiting service,  or  shall  directly  or  indirectly 
interfere  therewith,  without  permission  in  writing 
from  the  adjutant  general,  or  from  the  Secretary 
of  State  in  Council  of  India,  (as  the  case  maybe.' 
shall  forfeit  for  everv  such  offence  a  sum  not 
exceeding  twenty  pounds. 

81.  Any  person  who  shall  in  any  part  of  Her 
Majesty's  clominions,  or  by  any  means  whatso- 
ever, directly  or  indirectly,  procure  any  soldier  to 
desert,  or  attempt  to  procure  or  persuade  any 
soldier  to  desert,  and  any  person  who,  knowing 
that  any  soldier  is  about  to  desert,  shall  aid  or 
assist  him  in  deserting,  or,  knowing  -any  soldier 
to  be  a  deserter,  shall  conceal  such  deserter,  or 
aid  or  assist  such  deserter  in  concealing  himself, 
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or  aid  or  assist  in  his  rescue,  shall  be  deemed 
guilty  of  a  misdemeanor^  and  shall,  on  conviction 
thereof  before  any  two  justices  acting  for  the 
county,  district,  city,  burgh,  or  place  where  any 
finch  offender  shall  at  any  time  happen  to  be,  be 
liable  to  be  committed  to  the  common  gaol  or 
house  of  correction,  there  to  be  imprisoned,  with 
or  without  hard  labour,  for  such  term  not  ex- 
ceeding six  calendar  months  as  the  convicting 
justices  shaU  think  fit. 

82.  Any  officer  or  soldier  who  shall,  in  pursuit 
of  anr  deserter,  forcibly  enter  into  or  break  open 
any  dwelling-house  or  outhouse,  or  shall  give  any 
order  under  which  any  dwelling-house  or  out- 
house shall  be  forcibly  entered  into  or  broken 
open,  without  a  warrant  from  one  or  more  justices 
of  the  peace,  shall,  on  conviction  thereof  before 
two  justices  of  the  peace,  forfeit  a  sum  not  exceed- 
ing twenty  pounds. 

S3.  If  any  person  shall  convey  or  cause  to  be 
conveyed  into  any  military  prison  appointed  to  be 
a  public  prison  under  this  Act  any  arms,  tools,  or 
instroments,  or  any  mask  or  other  disguise,  in 
order  to  facilitate  the  escape  of  any  prisoner,  or 
shall  by  any  means  whatever  aid  and  assist  any 
prisoner  to  escape  or  in  attempting  to  escape 
(rom  such  prison,  whether  an  escape  be  actually 
made  or  not,  such  person  shall  be  deemed  guiltv 
of  felony,  and  upon  being  convicted  thereof  shall 
be  kept  to  penal  servitude  for  any  term  not  less 
than  five  years  and  not  exceeding  seven  years,  or 
be  imprisoned,  with  or  without  bard  labour,  for 
anytom  not  exceeding  two  years;  and  if  any 
person  shaU  bring  or  attempt  to  bring  into  such 
prison,  in  contravention  of  the  existing  rules 
thereof,  any  spirituous  or  fermented  liquor,  he 
shall  for  every  such  offence  be  liable  to  a  penalty 
not  exceeding  twenty  pounds  and  not  less  than 
ten  poi^nds,  or  to  be  imprisoned,  with  or  without 
hard  labour,  for  any  time  not  exceeding  three 
calendar  months ;  and  if  any  person  shall  bring 
into  such  prison,  to  or  for  any  prisoner,  without 
the  knowledge  of  the  governor,  any  money, 
clothing,  provisions,  tobacco,  letters,  papers,  or 
any  other  articles  not  allowed  by  the  rules  of  the 
prison  to  be  in  the  possession  of  a  prisoner,  or 
shall  throw  into  the  said  prison  any  such  articles, 
or  shall  by  desire  of  any  prisoner,  without  the 
sanction  of  the  governor,  carry  out  of  the  prison 
any  of  the  articles  aforesaid,  he  shall  for  every 
6>ich  offence  be  liable  to  a  penalty  not  exceeding 
five  pounds,  or  to  be  imprisoned,  either  with  or 
without  hard  labour,  for  any  time  not  exceeding 
one  calendar  month;  and  if  any  person  shall 
assault  or  violently  resist  anv  officer  of  such 
prison  in  the  execution  of  his  auty,  or  shall  aid 
or  excite  any  person  so  to  assault  or  resist  any 
such  officer,  he  shall  for  every  such  offence  be 


liable  to  a  penalty  not  exceeding  five  pounds,  or 
to  be  imprisoned,  with  or  without  hard  labour, 
for  any  tune  not  exceeding  one  calendar  month, 
or,  if  the  offender  be  a  soldier  already  under 
sentence  of  imprisonment,  he  shall  be  liable  for 
every  such  offence,  upon  conviction  thereof  by  a 
board  of  not  less  than  three  of  the  visitors  of  the 
prison,  to  be  imprisoned,  either  with  or  without 
hard  labour,  for  any  time  not  exceeding  six  calen- 
dar months,  in  addition  to  his  original  sentence, 
or  to  be  subjected  to  corporal  punishment  not 
exceeding  fifty  lashes,  or  upon  conviction  thereof 
by  a  single  visitor  to  be  imprisoned,  with  or  with- 
out hard  labour,  for  any  time  not  exceeding 
seventy-two  hours,  in  addition  to  his  original 
sentence,  or  to  be  subjected  to  corporal  punish- 
ment not  exceeding  twenty-five  laches ;  or  if  such 
soldier  shall,  witfcun  forty-eight  hours  of  the 
expiration  of  his  original  or  of  any  additional 
sentence,  be  guilty  of  any  offence  against  the 
rules  of  the  prison,  he  may  for  every  such  offence, 
on  conviction  thereof  by  a  board  or  by  a  single 
visitor,  be  ordered  to  be  kept  in  prison  for  a  period 
not  exceeding  seventy-two  hours  either  in  a  dark 
ceU  or  in  a  light  cell,  and  with  or  without  hard 
labour,  on  a  bread  and  water  diet,  or  otherwise ; 
and  all  the  provisions  of  any  Act  or  Acts  of  Par- 
liament for  the  regulation  or  better  ordering  of 
gaols,  houses  of  correction,  or  prisons  in  Great 
Britain  shall  be  deemed  to  apply  to  all  military 
prisons  so  far  as  any  such  provision  relates  to 
such  offences ;  and  it  shall  be  lawful  for  the 
governor,  provost  marshal,  officer,  or  servant  of 
any  military  prison  to  use  and  exercise  all  the 
powers  and  authorities  given  by  any  such  Act  to 
the  gaoler,  keeper,  or  turnkey  of  any  prison,  or 
to  his  or  their  assistants,  to  apprehend  or  to  cause 
offenders  to  be  apprehended,  in  order  to  their 
being  taken  before  a  justice  or  justices  of  the 
peace ;  and  all  the  powers  and  authorities  given 
by  any  such  Act  to  any  justice  or  justices  of  the 
peace  to  convict  offenders  in  any  of  the  above 
cases,  together  with  the  forms  of  convictions  con- 
tained in  any  such  Act,  shall  be  applicable  to  the 
like  offences  when  committed  in  respect  of  military 
prisons ;  and  all  the  provisions  contained  in  any 
such  Act  relating  to  suits  and  actions  prosecuted 
against  any  person  for  anything  done  in  pur- 
suance of  such  Act  shall  be  deemed  to  apply  to 
all  suits  and  actions  prosecuted  against  any  person 
acting  in  pursuance  of  such  Act  in  respect  of 
military  prisons. 

84.  Any  governor,  provost  marshal,  gaoler,  or 
keeper  of  any  public  prison,  gaol,  house  of  cor- 
rection, lock-up  house,  or  other  place  of  confine- 
ment, who  shall  re^se  to  receive  and  to  confine, 
or  to  discharge  or  deliver  over,  any  military 
offender  in  the  manner  herein-before  prescribed, 
shall  forfeit  for  every  such  offence  the  sum  of  one 
hundred  pounds. 
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85.  Any  person  who  shall  knowingly  detain, 
buy,  exchange,  or  receive  from  any  soldier  or 
des^er  or  any  other  person  acting  for  or  on  his 
behalf,  on  any  pretence  whatsoever,  or  who  shall 
solicit  or  entice  any  soldier,  or  shall  be  employed 
by  any  soldier,  knowing  him  to  be  such,  to  sell 
any  arms,  ammunition,  medals  for  good  conduct 
or  for  distinguishment  or  other  service,  clothes, 
or  military  furniture,  or  any  provisions,  or  any 
sheets  or  other  articles  used  in  barracks  provided 
under  barrack  regulations,  or  regimented  neces- 
saries, or  any  article  of  forage  provided  for  any 
horses  belonging  to  Her  Majes^s  service,  or  who 
shall  have  in  his  or  her  possessionior  keeping  any 
such  arms,  ammunition,  medals,  clothes,  furni- 
ture, provisions,  spirits,  articles,  necessaries,  or 
forage,  and  shall  not  give  a  satisfactory  account 
how  he  or  she  came  by  the  same,  or  shall  change 
the  colour  of  any  clothes  as  aforesaid,  shall 
forfeit  for  every  such  offence  any  sum  not  exceed- 
ing twenty  pounds,  together  with  treble  the  value 
of  all  or  any  of  the  several  articles  of  which  such 
offender  shall  so  become  or  be  possessed ;  and  if 
any  person  having  been  so  convicted  shall  after- 
witfQs  be  guilty  of  any  such  offence,  he  shall  for 
every  such  offence  foneit  any  sum  not  exceeding 
twenty  pounds  but  not  less  than  five  pounds, 
and  the  treble  value  of  all  or  any  of  the  several 
articles  of  which  such  offender  shall  have  so 
become  possessed,  and  shall  in  addition  to  such 
forfeiture  be  committed  to  the  common  gaol  or 
house  of  correction,  there  to  be  imprisoned,  with 
or  without  hard  labour,  for  such  term,  not  ex- 
ceeding six  calendar  months,  as  the  convicting 
justice  or  justices  shall  think  fit ;  and  upon  any 
information  against  any  person  for  a  second  or 
any  subsequent  offence,  a  copy  of  the  former 
con\'iction,  certified  by  the  proper  officer  having 
the  care  or  custody  of  such  conviction,  or  any 
oopy  of  the  same  proved  to  be  .a  true  copy,  shall 
be  sufficient  evidence  to  prove  such  former  con- 
viction ;  and  if  any  credible  person  shall  prove 
on  oath  before  a  justice  of  the  peace,  or  person 
exercising  like  authority  according  to  the  laws  of 
the  part  of  Her  Majesty's  dominions  in  which  the 
offence  shall  be  committed,  a  reasonable  cause  to 
suspect  that  any  person  has  in  his  or  her  posses- 
sion, or  on  his  or  her  premises,  any  property  of 
the  description  herein-before  described,  on  or 
with  respect  to  which  any  such  offence  shall  have 
been  committed,  such  justice  may  grant  a  war- 
rant to  search  for  such  property  as  in  the  case  of 
stolen  goods ;  and  if  upon  such  search  any  such 
property  shall  be  found,  the  same  shall  and  may 
be  seized  by  the  officer  charged  with  the  execu- 
tion of  such  warrant,  who  shall  bring  the  offender 
in  whose  possession  the  same  shall  be  found 
before  the  same  or  any  other  justice  of  the  peace, 
to  be  dealt  with  according  to  law:  Pro\ided 
always,  that  it  shall  be  lawful  for  the  legislature 
of  any  of  Her  Majesty's  dominions  beyond  the 


seas,  on  the  recommendation  of  the  o£Bcer  or 
officers  for  the  time  being  administering  the 
government  thereof,  but  not  otherwise,  to  make 
provision  by  law  for  reducing  such  peeuniaiy 
penalty,  if  not  exceeding  twenty  pounds,  to  8U(£ 
amount  as  may  to  such  legislature  appear  to  be 
better  adapted  to  the  ability  and  pecuniaiy  means 
of  Her  Migest^'s  subjects  and  others  inoabiting 
the  same,  which  reduced  penalty  shall  be  sued 
for  and  recovered  in  such  and  tne  same  manner 
as  the  full  penalty  hereby  imposed:  Provided 
also,  that  it  shall  be  competent  to  Her  Migestr, 
or  to  the  person  or  persons  administering  the 
government  of  any  such  foreign  dominions  as 
aforesaid,  to  exercise,  in  respect  of  the  laws  so 
to  be  passed  as  aforesaid,  all  such  nowers  and 
authorities  as  are  by  law  vested  in  Her  Maj^ 
or  in  any  such  officer  or  officers  as  aforesaid  in 
respect  of  any  other  law  made  or  enacted  hj  aoj 
such  legislature. 

86.  If  any  constable  or  other  person  who  bj 
virtue  of  this  Act  shall  be  employed  in  billeting 
any  officers  or  soldiers  in  any  part  of  the  Unitw 
Kingdom  shall  presume  to  billet  any  such  officer 
or  soldier  in  any  house  not  within  the  meaning  of 
this  Act,  without  the  consent  of  the  owner  or 
occupier  thereof;  or  shall  neglect  or  refuse  to 
billet  any  officer  or  soldier  on  duty,  when  there- 
unto required,  in  such  manner  as  is  by  this  Act 
directed,  provided  sufficient  notice  be  given  before 
the  arrival  of  such  troops;  or  shall  receire, 
demand,  or  agree  for  any  money  or  reward  what- 
soever, in  order  to  excuse  any  person  from 
receiving  such  officer  or  soldier ;  or  shall  quarter 
any  of  the  wives,  children,  men  or  maid  serraDts 
of  any  officers  or  soldiers,  in  any  such  bouses, 
against  the  consent  of  the  occupiers ;  or  shall 
neglect  or  refuse  to  execute  such  waxrants  of  the 
justices  as  shall  be  directed  to  him  for  prorlding 
carnages,  horses,  or  vessels,  or  shall  demand  more 
than  the  legal  rates  for  the  same;  or  if  any 
person  ordered  by  any  constable  in  manner  herein- 
before directed  to  provide  carriages,  horses,  or 
vessels  shall  refuse  or  nefflect  to  provide  the  same 
according  to  the  orders  of  such  constable,  or  shall 
do  any  act  or  thing  by  which  the  execution  of  anj 
warrants  for  providing  carriages,  horses,  or  resseii 
shall  be  hindered;  or  if  any  consteble  shall 
neglect  to  deliver  in  to  the  justices  at  quarter 
sessions  lists  of  officers  and  soldiers  of  the  foot 
guards  quartered  according  to  the  provisions  of 
this  Act,  or  shall  wilfuUy  cause  to  be  delirered 
defective  lists  of  the  same ;  or  if  any  nerson  liable 
by  this  Act  to  have  any  officer  or  soldier  qnartered 
upon  him  shall  refuse  to  receive  and  to  afford 
proper  accommodation  or  diet  in  the  house  in 
which  such  officer  or  soldier  is  quartered,  and  0 
furnish  the  several  things  directed  to  be  famished 
to  officers  and  soldiers,  or  shall  neglect  or  refuse 
to  furnish  good  and  sufficient  stables,  together 
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with  good  and  sufficient  oats«  hay,  and  straw,  in 
Great  Bntain  and  Ireland  for  each  horse,  in  such 
qosDtities  and  at  such  rates  as  herein-before  pro- 
vided; or  if  any  innkeeper '  or  victualler  not 
having  good  and  sufficient  stables  shall  refuse  to 
pay  over  to  the  person  or  persons  who  may 
provide  stabling  such  allowance  by  way  of  com- 
pensation as  shall  be  directed  by  any  justice  of 
the  peace,  or  shall  pay  any  sum  or  sums  of 
money  to  any  soldier  on  the  march  in  lieu  of 
famishing  in  kind  the  diet  and  small  beer  to 
which  such  soldier  is  entitled;  or  if  any  toll 
collector  shall  demand  and  receive  toll  from  any 
of  Her  Mijesty's  officers  or  soldiers,  on  duty  or 
on  their  march,  for  themselves  or  for  their  horses, 
or  from  any  recruits  marching  by  route,  or  from 
iny  prisoners  under  military  escort,  or  from  any 
enrolled  pensioners  in  uniform  when  called  out 
for  training  or  in  aid  of  the  civil  power,  or  for 
any  carriages  or  horses  belonging  to  Her  M^esty, 
or  employed  in  her  service  under  the  provisions 
of  this  Act,  or  in  any  of  Her  Mi^esty's  colonies, 
when  conveying  persons,  or  baggage,  or  stores,  or 
returning  therefrom,  every  such  constable,  vic- 
tualler, toll-keeper,  or  other  person  respectively 
shall  forfeit  for  every  such  o£Pence,  neglect,  or 
refusal  any  sum  not  exceeding  five  pounds  nor 
less  than  forty  shillings ;  and  if  any  person  shall 
personate  or  represent  himself  to  be  a  soldier  or  a 
recruit,  with  the  view  of  firaudulentlv  obtaining  a 
Hllet,  ormonej  in  lieu  thereof,  he  sWl  for  every 
SQch  offence  forfeit  any  sum  not  exceeding  five 
pounds  nor  less  than  twenty  shillings. 

87.  If  any  military  officer  shall  take  upon  him- 
self to  quarter  soldiers  otherwise  than  is  limited 
and  allowed  by  this  Act,  or  shall  use  or  offer 
any  menace  or  compulsion  to  or  upon  any  mayor, 
constable,  or  other  civil  officer,  tending  to  deter 
and  discourage  any  of  them  from  performing  any 
part  of  their  duty  under  this  Act,  or  tending  to 
induce  any  of  them  to  do  anything  contrary  to 
their  said  duty,  such  officer  shall  for  every  such 
ofTence  (being  thereof  convicted  before  any  two  or 
niore  justices  of  the  county  by  the  oath  of  two 
credible  witnesses)  be  deemed  and  taken  to  be 
thereupon  cashiered,  and  shall  be  utterly  disabled 
to  hold  any  military  employment  in  Her  Majesty's 
service;  provided  that  a  certificate  of  such  con- 
viction shall  be  transmitted  b^  one  of  the  said 
justices  to  the  Judge  Advocate  in  London,  who  is 
hereby  required  to  certify  the  same  to  the  Com- 
mander-in-Chief and  Secretary  of  State  for  the 
War  Department,  and  that  the  said  conviction  be 
affirmed  at  some  quarter  sessions  of  the  peace  of 
the  said  county  held  next  after  the  expiration  of 
three  months  after  such  certificate  of  the  justice 
shall  have  been  transmitted  as  aforesaid ;  and  if 
any  military  officer  shall  take,  or  knowingly  suffer 
to  he  taken,  from  any  person,  any  money  or 
reward  for  excusing  the  quartering  of  officers  or 


soldiers,  or  shall  billet  any  of  the  wives,  children, 
men  or  maid  servants  of  any  officer  or  soldier,  in 
any  house,  against  the  consent  of  the  occupier, 
he  shall,  upon  being  convicted  thereof  before  a 
general  court-martial,  be  cashiered ;  and  if  any 
officer  shall  constrain  any  carriage  to  travel 
beyond  the  distance  specified  in  the  justice's 
warrant,  or  shall  not  discharge-  the  same  in  due 
time  for  their  return  home  on  the  same  day,  if  it 
be  practicable,  except  in  the  case  of  emergency  for 
which  the  justice  shall  have  given  license,  or  shall 
compel  the  driver  of  any  carriage  to  take  up  any 
soldier  or  servant  (except  such  as  are  sick)  or  any 
woman  to  ride  therein,  except  in  the  cases  of 
emergency  as  aforesaid,'  or  shall  force  any  con- 
stable, by  threatening  words,  to  provide  saddle 
horses  for  himself  or  servants,  or  shall  force 
horses  from  their  owners,  or  in  Ireland  shall  force 
the  owner  to  take  any  loading  until  the  same  shall 
be  first  duly  weighed,  if  the  same  can  be  done 
within  reasonable  time,  or  shall  contrary  to  the 
will  of  the  owner  or  his  servant,  permit  any  person 
whatsoever  to  put  any  greater  load  upon  any  car^ 
riage  than  is  directed  by  this  Act,  such  officer  shall 
forfeit  for  every  offence  any  sum  not  exceeding 
five  pounds  nor  less  than  forty  shillings. 

88.  For  the  better  preservation  of  game  and 
fish  in  or  near  places  where  any  officers  shall  at 
any  time  be  quartered,  be  it  enacted,  that  every 
officer  who  shall,  without  leave  in  writing  from 
the  person  or  persons  entitled  to  grant  such  leave, 
take,  kill,  or  destroy  any  game  or  fish  in  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
shall  for  every  such  offence  forfeit  the  sum  of  five 
pounds. 

* 

89.  Any  action  which  shall  be  brought  against 
any  person  for  anything  to  be  done  in  pursuance 
of  this  Act  shall  be  brought  within  six  calendar 
months  after  the  doing  tnereof,  and  it  shall  be 
lawful  for  every  such  person  to  plead  thereunto 
the  general  issue  Not  Guilty,  and  to  give  all 
special  matter  in  evidence  to  the  jury ;  and  if  the 
verdict  shall  be  for  the  defendant  in  any  such 
action,  or  the  plaintiff  therein  become  nonsuited^, 
or  suffer  any  discontinuance  thereof,  or  if  in 
Scotland  such  court  shall  see  fit  to  assoilzie  the 
defendant  or  dismiss  the  complaint,  the  court 
in  which  the  said  matter  shall  be  tried  shall  allow 
unto  the  defendant  treble  costs,  for  which  the 
said  defendant  shall  have  the  like  remedy  as  in 
other  cases  where  costs  are  by  law  given  to 
defendants ;  and  every  action  against  any  person 
for  anything  done  in  pursuance  of  this  Act,  or 
against  any  member  or  minister  of  a  court-martial 
in  respect  of  any  sentence  of  such  court,  or  of 
anything  xlone  by  virtue  or  in  pursuance  of  such 
sentence,  shall  be  brought  in  some  one  of  the 
courts  of  record  at  Westminster,  or  in  Dublin,  or 
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ment:  Provided  always,  that  any  juBtioe  not 
required  as  aforesaid  to  commit  such  apprentice 
or  indentured  labourer  may  deliver  him  to  his 
master. 

59.  No  person  who  shall,  for  six  months  either 
before  or  after  the  passing  of  this  Act,  have 
received  pay  and  been  borne  on  the  strength  and 
pay  list  of  any  regiment  or  corps,  or  depdt  or 
battalion  of  a  regiment  or  corps  (of  which  the 
last  quarterly  pay  list,  if  produced,  shall  be 
evidence),  shall  be  entitled  to  claim  his  discharge 
on  the  ground  of  error  or  illegality  in  his  enlist- 
ment or  attestation  or  re-engagement,  or  on  any 
other  ground  whatsoever,  but,  on  the  contrary, 
every  such  person  shall  be  deemed  to  have  been 
duly  enlistea,  attested,  or  re-engaged,  as  the  c^e 
may  be ;  and  no  person  shall  be  exempted  from 
the  provisions  of  this  Act  or  of  the  Articles  of 
War  for  the  time  being  by  reason  only  that  the 
number  of  the  forces  for  the  time  being  in  the 
service  of  Her  Majesty  is  either  greater  or  less 
than  the  number  herein-before  mentioned. 

>  60.  No  Secretary  of  State  for  the  War  Depart- 
ment, paymaster  general  of  the  army,  paymtaater, 
or  any  other  officer  whatsoever,  or  any  of  their 
under  officers,  shall  receive  any  fees  or  make  any 
deductions  whatsoever  out  of  the  pay  of  any 
officer  or  soldier  in  Her  Majesty's  army  or  from 
their  agents,  which  shall  grow  due  from  and  after 
the  twenty-fifth  day  of  April  one  thousand  eight 
hundred  and  seventy-six,  other  than  the  usual 
deductions,  or  such  other  necessary  deductions  as 
shall  from  time  to  time  be  authorised  or  re- 
quired by  Her  Majesty's  regulations  or  Articles 
of  War,  or  by  statute  twenty-six  and  twentjr- 
seven  Victoria,  chapter  sixty-nve,  section  eight 
(Volunteer  Act),  or  by  Her  Majesty's  order 
signified  by  the  Secretary  of  State  for  the  War 
Department ;  and  every  paymaster  or  other  officer 
who  having  received  any  officer's  or  soldier's  pay 
shall  unlav^lly  detain  the  same  for  the  space  of 
one  month,  or  refuse  to  pay  the  same  when  it 
shall  become  due,  according  to  the  several  rates 
and  agreeably  to  the  several  regulations  esta- 
blished by  Her  Majesty's  orders,  shall,  upon  proof 
thereof  before  a  court-martial,  be  discharged  horn 
his  employment,  and  shall  forfeit  one  hundred 
pounds,  and  the  informer,  if  a  soldier,  shall,  if 
ne  demand  it,  be  discharged  from  any  further 
service. 

61.  And  whereas  by  petition  of  right  in  the 
third  year  of  King  Charles  the  First  it  is  enacted 
and  declared,  that  the  people  of  the  land  are  not 
by  the  laws  to  be  burdened  with  the  sojourning  of 
soldiers  against  their  wills ;  and  by  a  clause  in  an 
Act  of  the  Parliament  of  England,  made  in  the 
thirty-first  year  of  the  reign  of  King  Charles  the 
Second,  for  granting  a  supply  to  His  Majesty  of 


two  hundred  and  six  thousand  four  hundnd  and 
sixty-two  pounds  seventeen  shillings  and  time 
pence,  for  paying  and  disbanding  the  foroes,  it  is 
declared  and  enacted  that  no  officer,  ami  or 
military,  nor    other  person    whosoever,  should 
thenceforth  presume  to  place,  quarter,  or  billet 
any  soldier  upon  any  subject  or  inhabitant  of  this 
realm,  of  any  degree,  quality,  or  profession  what- 
soever, without  his  consent,  and  that  it  shall  he 
lawful  for  any  subject  or  inhabitant  to  refdse  to 
quarter  any  soldier,  notwithstanding  any  wamnt 
or  billeting  whatsoever :    And  whereas  by  an  Act 
passed  in  the  Parliament  of  Ireland  in  the  sixth 
year  of  the  reign  of  Queen  Anne,  chapter  fourteen, 
section  eight,  intituled  "  An  Act  to  prevent  the 
*'  disorders  that  may  happen  by  the  marching  of 
''  soldiers,  and  providing  carriages  for  thebg- 
"  gage  of  soldiers  on  their  march,"  it  was  enacted, 
that  no  officer,  soldier,  or  trooper  in  the  army,  nor 
the  servant  of  any  officer,  nor  any  attendant  on 
the  train  of  artillery,  nor  any  yeoman  of  the 
guard  or  battle-axes,  nor  any  officer  commanding 
the  said  yeomen,  nor  any  servant  of  any  sach 
officer,  should  at  any  time  thereafter  have,  recavc, 
or  be  allowed  any  quarters  in  any  part  of  Ireland, 
save  only  during  such  time  or  times  as  he  or  thej 
should  be  on  their  march  as  in  the  same  Act  is 
before  mentioned,  or  during  such  time  as  he  or 
they  should  be  and  remain  in  some  seaport  town 
or  other  place  in  the  neighbourhood  of  a  seaport 
town  in  order  to  be  transported,  or  during  such 
time  as  there  should  be  any  commotion  in  anj 
part  of  Ireland,  by  reason  of  which  emergency  the 
army,  or  any  considerable  part  thereof,  should  be 
commanded  to  march  from  one  part  of  Ireland  to 
another:  But    forasmuch  as  there  is  and  mar 
be  occasion  for  the  marching  and  quartering  i 
regiments,  corps,  troops,  and  companies  in  seven! 
parts  of  the  United  iCingdom  of  Great  Britain 
and  Ireland,  the  said  several  provisions  of  the  said 
recited  Acts  shall  be  suspended  and  cease  to  be  of 
any  force  or  effect  during  the  coutinuanoe  of  this 
Act. 

62.  And  whereas  by  the  eleventh  section  of  the 
said  Act  of  the  sixth  year  of  the  reign  of  Queen 
Anne,  chapter  fourteen;  it  is  provided  and  enacted, 
that  no  civil  magistrate  or  constable  should  be 
obliged  to  find  quarters  for  or  give  billets  to  more 
or  other  soldiers  than  those  only  whose  true 
Christian  and  surnames  should  be. delivered  to 
him  in  writing  under  the  hand  ,of  the  offioer 
desiring  quarters  or  billets  for  such  soldiers  at 
the  time  such  quarters  or  billets  should  be 
desired,  and  that  all  such  names  should  be 
written  together  and  delivered  in  one  piece  of 
paper,  signed  as  aforesaid,  and  that  the  Qnts- 
tian  and  surnames  of  every  soldier  to  be  quartered 
or  billeted,  together  with  the  name  of  the 
person  on  whom  he  or  they  should  be  billeted 
or  quartered,  should  be  given  in  writing  by  the 
constable  pr  civil  officer  billeting  or  quartering 
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snch  loldier,  and  be  contained  in  the  billet  given 
bf  such  ciVil  officer:  And  whereas  it  has  been 
foond  inconvenient  and  difficult  to  comply  with 
ill  the  leouirementa  of  the  said  enactment:  It 
shall  not  oe  necessary,  so  long  as  this  Act  shall 
continue  in  force,  for  any  officer,  upon  the 
occasion  of  his  requiring  quarters  or  billets  for 
any  soldiers  in  Ireland,  to  deliver  to  the  constable 
or  otiier  person  whose  duty  it  shall  be  to  find  or 
give  the  same  anvliat  of  the  names  of  the  soldiers 
to  be  so  quartered  or  billeted ;  and  it  shall  not  be 
necessary  for  the  constable  or  other  such  person 
ti  aforesud  to  set  forth  in  any  billet  the  name  of 
any  soldier  to  be  billeted  or  quartered,  but  only 
the  number  of  the  soldiers,  or  the  number  of  the 
soldiers  and  horses  respectively,  as  the  case  nwy 
require,  to  be  billeted  or  quartered  on  the  person 
named  in  the  billet,  and  to  whom  the  same  shall 
be  addressed. 

63.  It  shall  be  lawful  for  all  constables  of 
parishes  and  places,  and  other  persons  specified 
in  this  Act,  in  Great  Britain  and  Ireland,  and 
they  are  hereby  required,  to  billet  the  officers  and 
soloiers  in  Uer  Majesty's  service,  and  out- 
pensioners  when  assembled  as  a  local  force  by 
competent  authority,  and  persons  receiving  pay  in 
Her  Majesty's  army,  and  the  horses  belonging  to 
Her  Majesty's  cavalry,  and  also  all  staff  and  field 
officers  horses,  and  all  bat  and  baggage  horses 
belonging  to  any  of  Her  Mi^esty's  other  forces, 
when  on  actual  service,  not  exceeding  for  each 
officer  the  number  for  which  forage  is  or  shall  be 
allowed  by  Her  Majesty's  regulations,  in  victual- 
ling houses  and  other  houses  specified  in  this 
Act  (taking  care  in  Ireland  not  to  billet  less  than 
two  men  in  one  house,  except  onlv  in  case  of 
billeting  cavalry  as  specially  provided) ;  and  they 
shall  be  received  by  the  occupiers  of  the  houses 
in  which  they  are  so  billeted,  and  be  furnished  bv 
such  victuallers  with  proper  accommodation  in  such 
houses,  or  if  any  victualler  shaU  not  have  suffi- 
cient acconunodation  in  the  house  upon  which  a 
aohiier  is  billeted,  then  in  some  good  and  suffi- 
cient quarters  to  be  provided  by  such  victualler 
in  the  inunediate  neighbourhood,  and  in  Great 
Britain  shall  also  be  furnished  with  diet  and 
small  beer,  and  in  Great  Britain  and  Ireland  with 
stables,  oats,  hay,  and  straw  for  such  horses  as 
aforesaid,  paying  and  allowing  for  the  same  the 
several  rates  herein-after  provided;  and  at  no 
time  when  troops  are  on  a  march  shall  any  of 
them,  whether  infantry  or  cavalry,  be  billeted 
above  one  mile  from  the  place  mentioned  in  the 
route,  care  being  always  taken  that  billets  be 
made  out  for  the  less  distant  houses,  in  which 
soitable  accommodation  can  be  found,  before 
making  out  billets  for  the  more  distant ;  and  in 
all  places  where  cavalry  shall  be  billeted  in  pur- 
suance of  this  Act,  each  man  and  his  horse  shall  be 
billeted  in  one  and  the  same  house,  except  in  case 


of  necessity ;  and,  except  in  case  of  necessity,  one 
man  at  least  shall  be  billeted  where  there  shfdl  be 
one  or  two  horses,  and  two  men  at  least  where 
there  shall  be  four  horses,  and  so  in  proportion 
for  a  £[reater  number ;  and  in  no  case  snail  a  man 
and  his  horse  be  billeted  at  a  greater  distance 
firom  each  other  than  one  huncued  yards;  and 
the  constables  are  hereby  required  to  billet  all 
soldiers  and  their  horses  on  tnetr  march,  in  the 
manner  required  hj  this  Act,  upon  the  occupiers 
of  all  houses  within  one  mile  of  the  place  men- 
tioned in  the  route,  and  whether  they  be  in  the 
same  or  in  a  different  county,  in  like  manner  in 
every  respect  as  if  such  houses  were  all  locally 
situate  within  such  place ;  provided  that  nothing 
herein  contained  shall  be  construed  to  extend  to 
authorise  any  constable  to  billet  soldiers  out  of 
the  county  to  which  such  constable  belongs  when 
the  constable  of  the  adjoining  county  shall  be 
present  and  shall  undertake  to  billet  the  due  pro- 
portion of  men  in  such  adjoining  county ;  and 
no  more  billets  shall  at  any  time  be  ordered  than 
there  are  effective  soldiers  and  horses  present  to 
be  bDleted;  all  which  billets,  when  made  out 
by  such  constables,  shall  be  delivered  into  the 
hands  of  the  commanding  officer  present ;  and  if 
any  person  shall  find  himself  aggrieved  by 
having  an  undue  proportion  of  soldiers  billeted 
in  his  house,  and  shall  prefer  his  complaint,  if 
against  a  constable  or  other  person  not  being  a 
justice,  to  one  or  more  justices,  and  if  against  a 
justice  then  to  two  or  more  justices  within  whose 
jurisdiction  such  soldiers  are  billeted,  such 
justices  respectively  shall  have  power  to  order 
such  of  the  soldiers  to  be  removed,  and  to  be 
billeted  upon  other  persons,  as  they  shall  see 
cause ;  and  when  any  of  Her  Msjeshr's  cavalry 
or  any  horses  as  aforesaid  shall  be  billeted  upon 
the  occupiers  of  houses  in  which  officers  or 
soldiers  may  be  quartered  by  virtue  of  this  Act 
who  shall  have  no  stables,  then  and  in  such  case, 
upon  the  written  requisition  of  the  commanding 
officer  of  the  regiment,  corps,  troop,  or  detach- 
ment, the  constable  is  hereby  required  to  billet 
the  men  and  their  horses,  or  horses  only,  upon 
some  other  person  or  persons  who  have  stables, 
and  who  are  by  this  Act  liable  to  have  officers  and 
soldiers  billeted  upon  them ;  and  upon  complaint 
being  made  by  tne  person  or  persons  to  whose 
house  or  stables  the  said  men  or  horses  shall 
have  been  so  removed  to  two  or  more  justices 
within  whose  jurisdiction  such  men  or  horses 
shaU  be  so  billeted,  it  shall  be  l&wful  for  such 
justices  to  order  a  proper  allowance  to  be  paid 
by  the  person  relieved  to  the  persons  receiv- 
ing such  men  and  horses,  or  to  be  applied  in 
furnishing  the  requisite  accommodation;  and 
commanmng  officers  may  exchange  any  man  or 
horse  billeted  in  any  place  with  another  man  or 
horse  billeted  in  the  same  place  for  the  benefit  of 
the  service,  provided  the  number  of  men  and 
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horses  do  not  exceed  the  number  at  that  time 
billeted  on  such  houses  respectively;  and  the 
constables  are  hereby  required  to  billet  such  men 
and  horses  so  exchanged  accordingly;  and  it 
shall  be  lawful  for  any  justice,  at  the  request  of 
any  officer  or  non-commissioned  officer  command- 
ing any  soldiers  requiring  billets,  to  extend  anr 
routes  or  to  enlarge  the  districts  within  which 
billets  shall  be  required,  in  such  manner  as  shall 
appear  to  be  most  convenient  to  the  troops; 
provided  that  to  prevent  or  punish  all  abuses  in 
billetinff  soldiers,  it  shall  be  lawful  for  any  justice 
within  nis  jurisdiction,  by  warrant  or  order  under 
his  hand,  to  re(]uire  any  constable  to  give  him  an 
account  in  writmg  of  the  number  of  officers  and 
soldiers  who  shall  be  quartered  bv  such  con- 
stables, together  with  the  names  of  the  persons 
upon  whom  such  officers  and  soldiers  are  billeted, 
stating  the  street  or  place  where  such  persons 
dwell,  and  the  sign,  if  any,  belonging  to  the 
houses  X  Provided  always,  that  no  officer  shall  be 
compelled  or  compellable  to  pay  anything  for  his 
lodging  where  he  shall  be  duly  billeted. 

64.  The  officers  and  soldiers  of  Her  Majesty's 
Foot  Ghiards  shall  be  billeted  within  the  city  and 
liberties  of  Westminster  and  places  adjacent, 
lying  in  the  county  of  Middlesex  (except  the  city 
of  London)  and  in  the  county  of  Surrey,  and  in 
the  borough  of  Southwark,  in  the  same  manner 
and  under  the  same  regulations  as  in  other  parts 
of  England,  in  all  cases  for  which  particular  pro- 
vision is  not  made  by  this  Act;  and  the  nigh 
constables  shall,  on  receipt  of  the  order  for  bil- 
leting soldiers,  deliver  precepts  to  the  sevend 
constables  within  their  respective  divisions,  in 
pursuance  of  which  the  said  constables  shall  billet 
such  officers  and  soldiers  equally  and  proportion- 
ablv  on  the  houses  subjected  thereto  by  this  Act ; 
ana  the  said  constables  shall^  at  every  general 
sessions  of  the  peace  to  be  holden  for  the  said 
city  and  liberties,  counties  and  borough  respec- 
tively, make  and  deliver  to  the  justices  then  in 
open  session  assembled,  upon  oath,  which  oath 
the  said  justices  are  hereoy  required  to  admi- 
nister, lists,  signed  by  them  respectivelv,  of  the 
houses  subject  by  this  Act  to  receive  officers  and 
soldiers,  together  with  the  names  and  rank  of  all 
officers  and  soldiers  billeted  on  each  respectively, 
which  lists  shall  remain  with  the  respective 
clerks  of  the  peace  for  the  inspection  of  all 
persons  without  fee  or  reward ;  and  such  clerk 
shall  forthwith  from  time  to  time  deliver  to 
any  persons  who  shall  require  the  same  true 
copies  of  any  such  lists  upon  being  paid  twopence 
per  sheet  for  the  same,  each  sheet  to  contain  at 
the  least  one  hundred  and  fifty  words. 

65.  No  justice  having  or  executing  any  military 
office  or  commission  in  any  part  of  the  United 
Kingdom  shall,  directly  or  mdirectly,  be  con- 


cerned in  the  billeting  or  appoiating  quuters 
for  any  soldier  in  the  regiment,  corps,  troop,  or 
company  under  the  immediate  command  of  such 
justice,  and  all  warrants,  acts,  and  things  made, 
done,  and  appointed  by  such  justice  for  or  con* 
ceming  the  same  shall  be  void. 

^.  The  innholder  or  other  person  on  whom 
any  soldier  b  billeted  in  Great  Britain  shiU,  if 
required  by  such  soldier,  furnish  him  for  every 
day  of  the  march,  and  for  a  period  not  exceeding 
two  days  when  halted  at  the  intermediate  plsoe 
upon  the  march,  and  for  the  day  of  the  arnvtl 
at  the  place  of  final  destination,  with  one  hot 
meal  in  each  day,  the  meal  to  consist  of  such 
quantities  of  diet  and  small  beer  as  may  he  fixed 
by  Her  Majesty's  regulations,  not  exceeding  one 
pound  and  a  quarter  of  meat  previous  to  heing 
dressed,  one  pound  of  bread,  one  pound  of  potai- 
toes  or  other  vegetables,  and  two  pints  of  small 
beer,  and  vinegar,  salt,  and  pepper,  and  for  such 
meal  the  innholder  or  other  person  fumishiog  the 
same  shall  be  paid  the  sum  of  thirteenpenoe  half- 
penny, and  twopence  halfyenny  for  a  bed;  end 
all  innholders  and  other  persons  on  whom  soldiers 
may  be  billeted  in  Great  Britain  or  beUndi 
except  when  on  the  march  in  Great  Britain  aad 
entitled  to  be  furnished  with  the  hot  meal  as 
aforesaid,  shall  furnish  such  soldiers  with  a  bed 
and  with  candles,  vinegar,  and  salt,  and  shall 
allow  them  the  use  of  fire,  and  the  neoessaiy 
utensils  for  dressing  and  eating  their  meat,  and 
shall  be  paid  in  consideration  mereof  the  sum  of 
fourpence  per   diem  for  each  soldier;  and  die 
sum  to  be  paid  to' the  innholder  or  other  persoa 
on  whom  any  of  the  horses  belonging  to  Her 
Majesty's  forces  shidl  be  billeted  in  Great  Britain 
or  Ireland  for  ten  pounds  of  oats,  twelve  poands 
of  hay,  and  eight  pounds  of  straw,  shall  be  ose 
shilling  and  ninepence  per  diem  for  each  horse; 
and    evei^  officer  or  non-commissioned  officer 
commandmg  a  regiment,  detachment,  or  partf 
shall,  every   four  davs,  or    before   they  shall 
quit  their  quarters  if   they  shall    not   remain 
BO  long  as  four  days,  settle  and  discfaaige  the 
just  demands  of  all  victuallers  or  other  persons 
upon  whom  such  officers,  soldiers,  or  horses  are 
billeted,  out  of  the  pay  and  subsistence  of  soch 
officers  and  soldiers,  before  any  part  of  the  said 
pay  or  subsistence  be  distributed  to  them  respec- 
tively; and  if  any  such  officer  or  non-commis- 
sioned officer  shall  not  pay  the  same  as  aforesaid^ 
then,  upon  complaint,  and  oath  made  thereof  bf 
any  two  witnesses  before  two  justices  of  the  peace 
for  the  county,  riding,  division,  liberty,  city, 
borough,  or  place    where  sudi   quarters  were 
situated,  sitting  in  quarter  or  petty  sessions,  the 
Secretary  of  State  for  the  War  Department  is 
hereby  required  (upon  certificate  of  the  justices 
before  whom  such  oath  was  made  of  the  sum  due 
upon  such  accounts,  and  the  person  to  whom  the 
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same  is  owing,)  to  give  orders  to  to  the  agent  of 
the  legiment  or  corps  to  pay  the  sums  due  to 
such  victuallers  or  otner  persons  as  aforesaid,  and 
to  charge  the  same  against  such  officers ;  and  in 
esse  anj  soldier  be  suddenly  ordered  to  march, 
and  the  respective  commanding  officers  or  non- 
commissioned officers  are  not  enabled  to  make 
payment  of  the  sums  due  for  the  lodging  or  vic- 
tualling of  the  men  and  stabling  or  forage  for 
the  horses,  eveiy  such  officer  or  non-commissioned 
officer  shall,  before  his  departure,  make  up  the 
account  with  every  person  upon  whom  such 
soldier  may  have  been  billeted,  and  sign  a  certi- 
ficate thereof;  which  account  and  certificate 
shall  be  transmitted  by  such  officer  or  non-com- 
missioned officer  to  the  agent  of  the  regiment  or 
corps,  who  is  hereby  required  to  make  immediate 
payment  thereof,  and  to  charge  the  same  to  the 
account  of  such  officer  or  non-commissioned 
officer. 

67.  All   powers    and  provisions    relating   to 
soldiers  shall  be  construed  to  extend  to  non- 
commissioned officers,  unless  when  otherwise  pro- 
vided ;  and  all  powers  and  provisions  relating  to 
justices  shall  be    construed  to   extend    to    all 
magistrates  authorised  to  act  as  such  in  their 
respective  jurisdictions  and  to  chief  magistrates 
of  exclusive  local  jurisdictions ;  and  all  the  powers 
given  to  and  regulations  made  for  the  conduct  of 
constables  in  relation  to  the  billeting  of  officers 
and  soldiers,  and  all  penalties  and  forfeitures  for 
any  neglect  thereof,  shall  extend  to  all  tithing- 
men,  headboroughs,  and  such-like  officers,  and 
to  all  inspectors  or  other  officers  of  police,  and  to 
high  constables  and    other  chief    officers  and 
ma^strates  of    cities,  towns,  villages,  hamlets, 
parishes,  and  places  in  £ngland  and  Ireland,  and 
to  all  justices  of  the  peace,  magistrates  of  burghs, 
commissioners  of  police,  and  other  chief  officers 
and  magistrates  of  cities,  towns,  villages,  parishes 
and  plaices  in  Scotland,  who  shall  act  in  the  exe- 
cution of  this  Act  in  relation  to  billeting ;  and 
an  powers  and  provisions  for  billeting  officers  and 
solaien  in  victualling  houses  shall  extend  and 
Apply  to  all  inns,  hotels,  Uvery  stables,  alehouses, 
and  to  the  houses  of  sellers  of  wine  by  retail, 
whether  British  or  foreign,  to  be  drunk  in  their 
own  houses,  or  places  thereunto  belonging,  and  to 
all  houses  of  persons    selling  brandy,  spirits, 
strong  waters,  cider,  or  metheglin,  by  retail,  in 
Great  Britain  and  Ireland ;  and  in  Ireland,  when 
there  shall  not  be  found  sufficient  room  in  such 
houses,  then  to  billeting  soldiers  in  such  manner 
as  has  been  heretofore  customary :  Provided  that 
no  offiixr  or  soldier  shall  be  billeted  in  Great 
Britain  in  any  private  houses,  or  in  any  canteen 
held  or  occupied  under  the  authority  of  the  War 
Department,  or  upon  persons  who  keep  taverns 
only,  being  vintners  of    the   City  of  London 
admitted  to  their  freedom  of  the  said  company  in 


right  of  patrimony  or  apprenticeship,  notwith- 
standing such  persons  wno  keep  such  taverns 
only  have  taken  out  victualling  licenses,  nor  in 
the  house  of  any  distiller  kept  for  distilling 
brandy  and  strong  waters,  nor  in  the  house  of 
any  shopkeeper  whose  principal  dealing  shall  be 
more  in  other  goods  and  merchandise  than  in 
brandy  and  strong  waters,  so  as  such  distillers 
and  shopkeepers  do  not  permit  tippling  in  such 
hduses,  nor  m  the  house  of  residence  in  anv  part 
of  the  United  Kingdom  of  any  foreign  oonsul  auly 
accredited  as  such. 

68.  For  the  regular  provision  of  carriages  for 
Her  Majesty's  forces,  and  their  baggage,  in  their 
marches  in  Great  Britain  and  Ireland,  all  justices 
of  the  peace  within  their  several  jurisdictions, 
being  duly  required  thereunto  by  an  order  frcmi 
Her  Majesty,  or  the  general  of  her  forces,  or 
other  person  duly  authorised  in  that  behalf,  shall, 
on  production  to  them  of  such  order,  or  a  copy 
thereof,  certified  by  the  ooomiandmg  officer,  oy 
some  officer  or  non-oomntussioned  officer  of  the 
regiment  or  corps  so  ordered  to  march,  issue  a 
warrant  to  any  constable  having  authority  to  act 
in  any  place  from,  through,  near,  or  to  which  the 
troop  snail  be  ordered  to  march,  (for  each  of 
which  warrants  the  fee  of  one  shiUing  only  shall 
be  paid,)  requiring  him  to  provide  the  caxriages, 
horses,  and  oxen,  and  drivers  therein  mentioned, 
and  allowing  sufficient  time  to  do  the  same, 
specifying  the  places  from  and  to  which  the  said 
carriages  shall  travel,  and  the  distance  between 
the  places,  for  which  distance  only  so  specified 
payment  shall  be  demanded,  and  which  aistance 
shall  not,  except  in  cases  of  pressing  emergency, 
exceed  a  day's  march  prescribed  in  the  order  of 
route,  and  shall  in  no  cases  exceed  twenty-five 
miles ;  and  the  constables  receiving  such  warrants 
shall  order  such    persons  as   they  shall  think 
proper,  having  carnages,  to  furnish  the  requisite 
supply,  who  are  hereby  required  to  fumian  the 
same  accordingly ;  and  when  sufficient  carnages 
cannot  be  procured  within  the  proper  jurisdic- 
tion, any  justice  of  the  next  adjoinmg  jurisdic- 
tion shall,  by  a  like  course  of  proceeding,  supply 
the  deficiency;  and  in  order  that  the  burden  of 
providing  carriages  may  fall  equally,  and  to  pre- 
vent inconvenience  arising  from  there  being  no 
justice  near  the    place   where  troops   may   be 
quartered  on  the  march,  any  justice    residing 
nearest  to  such  place  may  cause  a  list  to  be  made 
out  once  in  every  year  of  all  persons  liable  to 
furnish  such  carriages,  and  of  the  number  and 
description  of  their  said   carriages,  (which  list 
shall  at  all  seasonable  hours  be  open  to  the  in- 
spection of  the  said  persons,)  and  may  by  war- 
rant under  his  hana  authorise    the  constable 
within  his  jurisdiction  to  give  orders  to  provide 
carriages,  without  any  special  warrant  for  that 
purpose,  which    orders    shall   be  vaUd  in  all 
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respects ;  and  all  orders  for  such  carriages  shall 
be  made  from  such  lists  in  regular  rotation^  as  far 
as  the  same  can  be  done. 

69.  In  every  case  in  which  the  whole  distance 
for  which  any  carriage  shall  be  impressed  shall  be 
under  one  mile  the  rate  of  a  full  mile  shall  be 
paid ;  and  the  rates  to  be  paid  for  carriages  im- 
pressed shall  be,  in  Great  Britain,  for  everjr  mile 
which  a  waggon  with  four  or  more  horses,  or  a 
wain  with  six  oxen  or  four  oxen  and  two  horses, 
shall  travel,  one  shilling ;  and  for  every  mile  any 
waggon  with  narrow  wheels^  or  any  cart  with  four 
horses,  carrying  not  less  than  fifteen  hundred- 
weight, shidl  travel,  ninepence;  and  for  every 
mile  any  other  cart  or  carriage  with  less  than  four 
horses,  and  not  carrying  fifteen  hundredweight, 
shall  travel,  sixpence ;  and  in  Ireland,  for  eveiy 
hundredweight  loaded  on  any  wheel  carriage,  one 
halfpenny  per  mile ;  and  in  Great  Britain  such 
further  rates  ma^  be  added,  not  exceeding  a  total 
addition  per  mile  of  fourpence,  threepence,  or 
twopence,  to  the  respective  rates  of  one  shilling, 
ninepence,  or  sixpence,  as  may  seem  reasonable  to 
the  justices  assembled  at  general  sessions  for  their 
respective  districts,  or  to  the  recorder  at  the 
sessions  of  the  peace  of  any  municipal  city, 
borough,  or  town ;  and  the  order  of  such  justices 
or  recorder  shall  specify  the  average  price  of  hay 
and  oats  at  the  nearest  market  town  at  the  time 
of  fixing  such  additional  rates,  the  period  for 
which  the  order  shall  be  enforced  not  exceeding 
ten  days  beyond  the  next  general  sessions ;  and 
no  such  order  shall  be  valid  unless  a  copy  thereof, 
signed  by  the  presiding  magistrate  and  one  other 
justice,  or  by  the  recorder,  shall  be  transmitted 
to  the  Secretary  of  State  for  the  War  Department 
within  three  days  after  the  making  thereof;  and 
also  in  Great  Britain  when  the  day's  march  shall 
exceed  fifteen  miles  the  justice  granting  his 
warrant  may  ^x  a  further  reasonable  compensa- 
tion, not  exceeding  the  usual  rate  of  hire  fixed  by 
this  Act ;  and  when  any  additional  rates  or  com- 
pensation shall  be  granted,  the  justice  shall  insert 
m  his  own  hand  in  the  warrant  the  amount  there- 
of, and  the  date  of  the  order  of  sessions,  if  fixed 
by  sessions,  and  the  warrant  shall  be  given  to  the 
officer  commanding  as  his  voucher;  and  the 
officer  or  non-commissioned  officer  demanding 
carriages  by  virtue  of  the  warrant  of  a  justice 
shall,  in  Great  Britain,  pay  the  proper  sums  into 
the  hands  of  the  constables  providmg  carriages, 
who  shall  give  receipts  for  the  same  on  unstamped 
paper;  and  in  Ireland  the  officers  or  non-com- 
missioned officers  as  aforesaid  shall  pay  the  proper 
sums  to  the  owners  or  drivers  of  the  carriages, 
and  one  third  part  of  such  payment  shall  be  made 
before  the  carriage  be  loaded,  and  all  the  said 
payments  in  Ireland  shall  be  made,  if  required,  in 
the  presence  of  a  justice  or  constable ;  and  no 
carriage  sh^  be  liable  to  carry  more  than  thirty 


hundredweight  in  Great  Britain,  and  in  Ireland 
no  car  shall  be  liable  to  carry  more  than  six 
hundredweight,  and  no  dray  more  than  twelve 
hundredweight ;  but  the  owner  of  such  caTriages 
in  Ireland  consenting  to  cany  a  greater  weight 
shall  be  paid  at  the  same  rate  for  eveiy  hundred- 
weight of  the  said  excess;  and  the  owners  of 
such  carriages  in  Ireland  shall  not  be  compelled 
to  proceed,  though  with  any  less  weight,  under 
the  sum  of  threepence  a  mile  for  each  car  and 
sixpence  a  mile  for  each  drav ;  and  the  loading  of 
such  carriages  in  Ireland  snail  be  first  wrigbed, 
if  required,  at  the  expense  of  the  owner  d  the 
carriage,  if  the  same  can  be  done  in  a  reasonable 
Idme,  without  hindrance  to  Her  Majesty's  service; 
provided  that  a  cart  with  one  or  more  horses  for 
which  the  furnisher  shall  receive  ninepence  a  mile 
shall  be  required  to  carry  fifteen  hundredweight 
at  the  least;  and  no  penalties  or  forfeitures  in 
any  Act  relating  to  bignways  or  turnpike  roads  in 
the  United  Kingdom  shall  apply  to  the  number 
of  horses  and  oxen,  or  weight  of  loading  of  the 
aforesaid  carriages,  which  shall  not  on  that 
account  be  stopped  or  detained ;  and  whenever  it 
shall  be  necessary  to  impress  carriages  for  ^e 
march  of  soldiers  from  Dublin,  at  lost  twentr- 
four  hours  notice  of  such  march,  and  in  case  of 
emerffency  as  long  notice  as  the  case  will  admit, 
shall  oe  given  to  the  Lord  Mayor  of  Dublin,  who 
-shall  summon  a  proportional  number  of  cars  and 
drays,  at  his  discretion,  out  of  the  licensed  cars 
and  drays  and  other  cars  and  drays  within  the 
county  of  the  said  city,  and  they  shall  bv  turns 
be  employed  on  this  duty  at  the  prices  ana  under 
the  regulations  herein-before  mentioned ;  and  no 
country  cars,  drays,  or  other  carriages  coming  to 
markets  in  Ireland  shall  be  detained  or  employed 
against  the  will  of  the  owners  in  carrying  the 
baggage  of  the  army  on  any  pretence  what- 
soever. 

70.  It  shall  be  lawful  for  Her  Majesty,  or  for 
the  Lord  Lieutenant  or  Chief  Governor  of 
Ireland,  by  her  or  their  order,  distinctly  stating 
that  a  case  of  emergency  doth  exist,  signified  by 
the  Secretary  of  State  for  the  War  Department, 
or,  if  in  Ireland,  by  the  Chief  Secretary  or  Under 
Secretary,  or  the  first  clerk  in  the  Military 
Department,  to  authorise  any  general  or  field 
officer  commanding  Her  MiMesty's  forces  in 
any  district  or  pla^,  or  the  chief  acting  agent 
for  the  supply  of  stores  and  pronsions,  by 
writing  under  his  hand  reciting  such  order  of 
Her  Majesty  or  Lord  Lieutenant  or  Chief 
Govenior  aforesaid,  to  require  all  justices  within 
their  several  jurisdictions  in  Great  Britain  and 
Ireland  to  issue  their  warrants  for  the  provision, 
not  only  of  waggons,  wains,  carts,  and  cars 
kept  by  or  belonging  to  any  person  and  for 
any  use  whatsoever,  out  also  of  SNaddle  horses, 
coaches,  post-chaises,   chaises,  and  other  lbu^ 
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wheeled  caniages  kept  for  hire,  and  of  all  horses 
kept  to  draw  carriages  licensed  to  cany  pas- 
sengers,  and  also  of  boats,  barges,  and  other 
ressels  used  for  the  transport  of  any  commodities 
v^tsoeTcr  upon  anj  canal  or  navigable  river,  as 
shall  be  mentioned  m  the  said  warrants,  therein 
spedfyiog  the  place  and  distance  to  which  such 
CBiriages  or  vessels  shall  go ;  and  on  the  produc- 
tion of  such  requisition,  or  a  copy  thereof  certified 
bjthe  commanding  officer,  to  such  justice,  bv 
uj  officer  of  the  corps  ordered  to  be  oonveyea, 
or  by  any  officer  of  tne  War  Department,  such 
yutke  shall  take  all  the  same  proceedings  in 
regard  to  such  additional  supply  so  required  on 
sDch  emergency  as  he  is  by  this  Act  required 
to  take  for  the  ordinary  provision  of  carnages ; 
and  all  provisions  whatsoever   of  this  Act  as 
regards  the  procuring  of  the  ordinary  supply  of 
carriages,  and  the  duties  of   officers  and  non- 
commissioned officers,  justices,  constables,  and 
owners  of  carriages  in  that  behalf,  shall  be  to  all 
intents  and  purposes  applicable  for  the  providing 
and  payment,  according  to  the  rates  of  posting 
or  of  hire  usually  paid  for  such  other  description 
of  carriages  or  vessels  so  required  on  emergency, 
according  to  the  length  of  tne  journey  or  voyage 
in  each  case,  but  making  no  aJlowance  for  post 
horse  duty,  or  turnpike,  canal,  river,  or  lock  tolls, 
which  du^  or  tolls  are  hereby  declared  not  to  be 
demandable  for  such  carriages  and  vessels  while 
employed  in  such  service  or  returning  therefrom ; 
ana  it  shall  be  lawful  to  convey  thereon,  not  only 
the  baggage,  provisions,  and  militanr  stores  of 
such  regiment,  corps,  or  detachment,  but  also  the 
officers,  soldiers,  servants,  women,  children,  and 
other  persons  of  and  belonging  to  the  same. 

71.  It  shall  be  lawful  for  the  justices  of  the 
peace  assembled  at  their  (quarter  sessions  to  direct 
the  treasurer  to  pay,  without  fee,  out  of  the 
public  stock  of  the  county  or  riding,  or  if  such 
pnbHc  stock  be  insufficient,  then  out  of  moneys 
which  the  said  justices  shall  have  power  to  raise 
for  that  purpose,  in  like  manner  as  for  county 
gaob  and  bridges,  such  reasonable  sums  as  shall 
ba^e  been  expended  by  the  constables  within 
their  respective  jurisdictions  for  carriages  and 
vessels,  over  and  above  what  was  or  ought  to* 
have  been  paid  by  the  officer  requiring  the  same, 
regard  being  had  to  the  season  of  the  year 
and  the  condition  of  the  ways  by  which  such 
carriages  and  vessels  are  to  pass ;  and  in  Scotland 
sudi  justices  shall  direct  such  payments  to  be  made 
out  of  the  rogue  money  and  assessments  directed 
and  authorised  to  be  assessed  and  levied  by  an 
Act  of  the  twentieth  and  twenty-first  years  of  the 
reign  of  Her  present  Majesty,  chapter  seventy- 
two. 

72.  It  shall  be  lawful  for  the  Lord  Lieutenant 
or  other  chi^  governor  for  the  time  being  of 
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Ireland  to  depute,  by  warrant  under  his  hand  and 
seal,  some  proper  person  to  sign  routes  in  cases 
of  emergency,  for  the  marching  of  any  of  Her 
Majesty's  forces  in  Ireland,  in  the  name  of  such 
Lord  Lieutenant  or  chief  governor. 

73.  All  Her  Mi^esty's  officers  and  soldiers,  on 
duty  or  on  their  march,  and  their  horses  and 
baggage,  and  all  recruits  marching  by  route,  and 
all  prisoners  under  military  escort,  and  all 
enrolled  pensioners  in  uniform  when  called  out  for 
training  or  in  aid  of  the  civil  power,  and  all 
carriages  and  horses  belonging  to  Her  Mi^esty  or 
employed  in  her  service  under  the  provisions  of 
this  Act,  or  in  any  of  Her  Majesty's  colonies, 
when  conveying  any  such  persons  as  aforesaid,  or 
their  baggage,  or  stores,  or  returning  from  con- 
veying the  same,  shall  be  exempted  from  payment 
of  any  duties  and  tolls  on  embarking  or  disem- 
barking from  or  upon  any  pier,  whuf,  quay,  or 
landing  place,  or  in  passing  along  or  over  any 
turnpike  or  other  roads  or  bridges,  otherwise 
demandable  by  virtue  of  any  Act  already  passed 
or  hereafter  to  be  passed,  or  by  virtue  of  any  Act 
or  ordinance,  order  or  direction  of  any  colonial 
legislature  or  other  authority  in  any  of  Her 
Miyesty's  colonies ;  provided  that  nothing  herein 
contained  shall  exempt  any  boats,  barges,  or 
other  vessels  employed  in  conveying  the  said 
persons,  horses,  baggage,  or  stores  along  any 
canal  f^m  payment  of  tolls  in  like  maimer  as 
other  boats,  barges,  and  vessels  are  liable  thereto, 
except  when  employed  in  cases  of  emergency  as 
herein-before  enacted. 

74.  When  any  soldiers  on  service  have  occasion 
in  their  march  by  route  to  pass  regular  ferries  in 
Scotland,  the  officer  commanding  may  at  his 
option  pass  over  with  his  soldiers  as  passengers, 
and  shall  pay  for  himself  and  each  soldier  one 
half  only  of  the  ordinary  rate  payable  by  single 
persons,  or  may  hire  the  ferry  boat  for  himself 
and  his  party,  debarring  others  for  that  time,  and 
shall  in  all  such  cases  pay  only  half  the  ordinary 
rate  for  such  boat. 

75.  Every  soldier  enlisted  in  Great  Britain  or 
Ireland  shall,  when  entitled  to  his  discharge,  if 
then  serving  abroad,  be  sent  home,  if  he  shall  so 
require,  free  of  expense,  and  shall  be  entitied  to 
receive  marching  money  from  the  place  of  his 
being  landed  (or  if  discharged  at  nome  shall 
receive  marching  [money  from  the  place  of  his 
discharge),  to  the  parish  or  place  m  which  he 
shall  have  been  originally  enlisted,  or  at  which  he 
shall  at  the  time  or  his  discharge  decide  to  take 
up  his  residence  (if  the  cost  of  conveyance  to 
such  place  shall  not  exceed  the  cost  of  conveyance 
to  the  place  of  his  original  enlistment):  Pro- 
vided that  nothing  in  this  section  shall  apply 
to   soldiers  appointed  sergeant  instructors,    or 
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attached  for  completion  of  service,  to  the  reserve 
forces. 

76.  Nothing  in  this  Act  contained  shall  he 
construed  to  extend  to  exempt  any  officer  or 
soldier  from  heing  proceeded  against  hy  the 
ordinary  course  of  law,  when  accused  of  felony, 
or  of  misdemeanor,  or  of  any  crime  or  offence 
other  than  the  misdemeanors  and  offences 
herein-hefore  mentioned :  and  if  any  command- 
ing officer  shall  neglect  or  refuse,  on  application 
heing  made  to  him  for  that  purpose,  to  dehver 
over  to  the  civil  maffistrate  any  officer  or  soldier 
under  his  command,  or  shaU  wilfully  ohstruct, 
neglect,  or  refuse  to  assist  the  officers  of  justice 
in  apprehending  any  officer  or  soldier  under  his 
command,  so  accused  as  aforesaid,  such  com- 
manding officer  shall,  upon  conviction  thereof  in 
any  of  Her  Majesty's  superior  courts  at  West- 
minster, Duhlin,  or  Edinburgh,  or  in  any  court 
of  record  in  India,  be  deemed  to  be  thereupon 
cashiered,  and  shall  be  thenceforth  utterly 
disabled  to  have  or  hold  any  civil  or  military 
office  or  employment  in  the  United  Kingdom  of 
Great  Britain  and  Ireland  or  in  Her  Majesty's 
service;  and  a  certificate  of  such  conviction,  con- 
taining the  substance  and  effect  of  the  indictment 
only,  omitting  the  formal  part,  with  the  copy 
of  the  entry  of  the  judgment  of  the  court  thereon, 
shall  be  transmitted  to  the  judge  advocate  general 
in  London. 

77.  For  enforcing  a  prompt  observance  of  the 
rules  and  orders  for  the  due  appropriation  of  the 
public  funds  applicable  to  army  services,  and  in 
order  that  a  true  and  regular  account  may  be  kept 
and  rendered  by  the  agents  for  the  several  corps, 
the  said  agents  are  hereby  required  to  observe 
such  orders  as  shall  from  time  to  time  be  given 
by  Her  Majesty  under  Iler  Sign  Manual,  or  by  the 
Secretary  of  State  for  the  ^Var  Department,  or 
by  Her  Majesty's  Lord  Lieutenant  or  Chief 
Governor  of  Ireland,  or  by  the  Lord  Treasurer  or 
the  Commissioners  of  Her  Majesty's  Treasury ; 
and  if  any  person,  being  or  having  been  an 
agent,  shall  refuse  or  neglect  to  comply  with  such 
orders  in  relation  to  his  duty  as  agent,  or  shall 
unlawfully  withhold  or  detain  the  pay  of  any 
officer  or  soldier  for  a  longer  period  than  the 
space  of  one  month  after  the  receipt  thereof,  he 
shall  for  the  first  offence  forfeit  the  sum  of  one 
hundred  pounds,  and,  if  still  an  agent,  for  the 
aecond  offence  be  discharged  from  his  employ- 
ment as  an  army  agent,  and  be  utterly  disabled 
to  have  or  hold  such  employment  thereafter,  or, 
if  he  have  ceased  to  he  an  army  agent,  shall  for 
the  second  and  everv  succeeding  offence  forfeit 
the  sum  of  two  hundred  pounds. 

78.  Any  person   (except  the  Army   Purchase 


Comniissioners  and  persons  adan^  under  their 
authority  by  virtue  of  the  provisioas  of  the 
Regulation  of  the  Forces  Act,  187 1)  who  shall 
negotiate,  act  as  agent  for,  or  otherwise  aid  or 
connive  at  the  sale  or  purchase  of  any  oomimssion 
in  Her  Majesty's  army  shall  forfeit  for  every  such 
offence  the  sum  of  one  hundred  pounds ;  and  any 
person  who  shall  negotiate,  act  as  agent  for,  or 
otherwise  aid  or  connive  at  any  exchange  in 
respect  of  which  any  sum  of  money  or  other 
consideration  exceeding  the  sum  or  consideratioD 
sanctioned  by  the  militaiT  authorities  shall  be 
given  or  received  shall  forfeit  for  every  such 
offence  the  sum  of  one  hundred  pounds. 

79.  Kvery  person,  not    having    any  militaiy 
commission,  who  shall  give  or  procure  to  be  given 
any  untrue  certificate,  whereby  to  excuse  any 
soldier  for  his  absence  from  any  muster  or  any 
other  service  which  he  ought  to  attend  or  per- 
form, or  who  shall  directly  or  indirectly  cause  to 
be  taken  any  money  or  gratuity  for  mustering 
any  soldiers,  or  for  signing  any  muster  rolls  or 
duplicates  thereof,  shall  forfeit  for  every  such 
offence  the  sum  of  fifty  pounds ;  and  any  person 
who  shall  falsely  be  mustered,  or  offer  himself  to 
be  mustered,  or  lend  or  furnish  any  horse  to  be 
falsely  mustered,  shall,  upon   conviction  before 
some  justice  of  the  peace  residing  near  the  place 
where  such  muster  shall  be  made,  forfeit  for  e^-ery 
such  offence  the  sum  of  twenty  pounds ;  and  the 
informer,  if  he  belongs  to  Her  Majesty's  service, 
shall,  if  he  demand  it,  be  forthwith  discharged. 

80.  Every  person  (except  such  person  or  per- 
sons as  shall  be  authorised  by  beating  order  under 
the  hand  of  the  Secretary  of  State  for  the  War 
Department)  who  shall  cause  to  be  adv^ertised, 
posted,  or  dispersed  bills  for  the  punM)se  of  pro- 
curing recruits  or  substitutts  for  the  line,  on- 
bodied  militia,  or  Her  Majesty's  Indian  forces,  or 
shall  open  or  keep  any  house,  place  of  rendezvous, 
or  office,  or  receive  any  person  therein  under  such 
bill  or  advertisement,  as  connected  with  the  re- 
cruiting service,  or  shall  directly  or  indirectly 
interfere  therewith,  without  permission  in  writing 
from  the  adjutant  general,  or  from  the  Secretaiy 
of  State  in  Council  of  India,  (as  the  case  may  be.) 
shall  forfeit  for  every  such  offence  a  sum  not 
exceeding  twenty  pounds. 

81.  Any  person  who  shall  in  any  part  of  Her 
Majesty's  dominions,  or  by  any  means  \vhat«)- 
cver,  directly  or  indirectly,  procure  any  soldier  to 
desert,  or  attempt  to  procure  or  persuade  any 
soldier  to  desert,  and  any  person  who,  knowing 
that  any  soldier  is  about  to  desert,  shall  aid  or 
assist  him  in  deserting,  or,  knowing  any  soldier 
to  be  a  deserter,  shall  conceal  such  deserter,  or 
aid  or  assist  such  deserter  in  conceahng  himself. 
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or  aid  or  assist  in  his  rescue,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall,  on  conviction 
thereof  before  any  two  justices  acting  for  the 
county,  district,  city,  burgh,  or  place  where  any 
such  offender  shall  at  any  time  happen  to  be,  be 
liable  to  be  committed  to  the  common  gaol  or 
house  of  correction,  there  to  be  imprisoned,  with 
or  without  hard  labour,  for  such  term  not  ex- 
ceeding six  calendar  months  as  the  convicting 
justices  shall  think  fit. 

^2.  Any  officer  or  soldier  who  shall,  in  pursuit 
of  anr  deserter,  forcibly  enter  into  or  break  open 
any  dwelling-house  or  outhouse,  or  shall  give  any 
order  under  which  any  dwelling-house  or  out- 
house shall  be  forcibly  entered  into  or  broken 
open,  without  a  warrant  from  one  or  more  justices 
of  the  peace,  shall,  on  conviction  thereof  before 
two  justices  of  the  peace,  forfeit  a  sum  not  exceed- 
ing twenty  pounds. 

^1  If  any  person  shall  convey  or  cause  to  be 
conveyed  into  any  military  prison  appointed  to  be 
a  public  prison  under  this  Act  any  arms,  tools,  or 
instruments,  or  any  mask  or  other  disguise,  in 
order  to  facilitate  the  escape  of  any  prisoner,  or 
shall  by  any  means  whatever  aid  and  assist  any 
prisoner  to  escape  or  in  attempting  to  escape 
from  such  prison,  whether  an  escape  be  actuaUy 
made  or  not,  such  person  shall  be  deemed  guilty 
of  felony,  and  upon  being  convicted  thereof  shall 
be  kept  to  penal  servitude  for  any  term  not  less 
than  five  years  and  not  exceeding  seven  years,  or 
be  imprisoned,  with  or  without  hard  labour,  for 
any  term  not  exceeding  two  years;  and  if  any 
[mon  shall  bring  or  attempt  to  bring  into  such 
prison,  in  contravention  of  the  existing  rules 
thereof,  any  spirituous  or  fermented  liquor,  he 
shall  for  every  such  offence  be  liable  to  a  penalty 
not  exceeding  twenty  pounds  and  not  less  than 
ten  pounds,  or  to  be  imprisoned,  with  or  without 
hard  labour,  for  any  time  not  exceeding  three 
calendar  months ;  and  if  any  person  shall  bring 
:nto  such  prison,  to  or  for  any  prisoner,  without 
the  knowledge  of   the  governor,    any    money, 
clothing,  provisions,  tobacco,  letters,  papers,  or 
aoT  other  articles  not  allowed  by  the  rules  of  the 
prison  to  be  in  the  possession  of  a  prisoner,  or 
fchall  throw  into  the  said  prison  any  such  articles, 
or  shall  by  desire  of  any  prisoner,  without  the 
unction  of  the  governor,  carry  out  of  the  prison 
any  of  the  articles  aforesaid,  he  shall  for  every 
such  offence  be  liable  to  a  penalty  not  exceeding 
fire  pounds,  or  to  be  imprisoned,  either  with  or 
without  hard  labour,  for  any  time  not  exceeding 
one  calendar  month;    and  if  any  person  shall 
assault  or  violently  resist  any  officer  of  such 
prison  in  the  execution  of  his  duty,  or  shall  aid 
or  excite  any  person  so  to  assault  or  resist  any 
such  officer,  he  shall  for  every  such  offence  be 


liable  to  a  penalty  not  exceeding  five  pounds,  or 
to  be  imprisoned,  with  or  without  hard  labour, 
for  any  tune  not  exceeding  one  calendar  month, 
or,  if  the  offender  be  a  soldier  already  under 
sentence  of  imprisonment,  he  shall  be  hable  for 
every  such  offence,  upon  conviction  thereof  by  a 
board  of  not  less  than  three  of  the  visitors  of  the 
prison,  to  be  imprisoned,  either  with  or  without 
hard  labour,  for  any  time  not  exceeding  six  calen- 
dar months,  in  addition  to  his  original  sentence, 
or  to  be  subjected  to  corporal  punishment  not 
exceeding  fifty  lashes,  or  upon  conviction  thereof 
by  a  single  visitor  to  be  imprisoned,  with  or  with- 
out hard  labour,  for  any  time    not  exceeding 
seventy-two  hours,  in  addition  to  his  original 
sentence,  or  to  be  subjected  to  corporal  punish- 
ment not  exceeding  twenty-five  lashes ;  or  if  such 
soldier  shall,   within  forty-eight   hours   of  the 
expiration  of  his  original  or  of  any  additional 
sentence,  be  guilty  of  any  offence  against  the 
rules  of  the  prison,  he  may  for  every  such  offence, 
on  conviction  thereof  by  a  board  or  by  a  single 
visitor,  be  ordered  to  be  kept  in  prison  for  a  period 
not  exceeding  seventy-two  hours  either  in  a  dark 
cell  or  in  a  light  cell,  and  with  or  without  hard 
labour,  on  a  bread  and  water  diet,  or  otherwise ; 
and  all  the  provisions  of  any  Act  or  Acts  of  Par- 
liament for  the  regulation  or  better  ordering  of 
gaols,  houses  of  correction,  or  prisons  in  Great 
Britain  shall  be  deemed  to  apply  to  all  military 
prisons  so  far  as  any  such  provision  relates  to 
such   offences ;  and  it  shall  be  lawful  for  the 
governor,  provost  marshal,  officer,  or  sen'ant  of 
any  military  prison  to  use  and  exercise  all  the 
powers  and  authorities  given  by  any  such  Act  to 
the  gaoler,  keeper,  or  turnkey  of  any  prison,  or 
to  his  or  their  assistants,  to  apprehend  or  to  cause 
offenders  to  be  apprehended,  in  order  to  their 
being  taken  before  a  justice  or  justices  of  the 

geace ;  and  all  the  powers  and  authorities  given 
y  any  such  Act  to  any  justice  or  justices  of  the 
peace  to  convict  offenders  in  any  of  the  above 
cases,  together  with  the  forms  of  convictions  con- 
tained in  any  such  Act,  shall  be  applicable  to  the 
like  offences  when  committed  in  respect  of  military 
prisons ;  and  all  the  provisions  contained  in  any 
such  Act  relating  to  suits  and  actions  prosecuted 
against  any  (person  for  anything  done  in  pur- 
suance of  such  Act  shall  be  deemed  to  apply  to 
all  suits  and  actions  prosecuted  against  any  person 
acting  in  pursuance  of  such  Act  in  respect  of 
military  prisons. 

84.  Any  governor,  provost  marshal,  gaolei:,  or 
keeper  of  any  public  prison,  gaol,  house  of  cor- 
rection, lock-up  house,  or  other  place  of  confine- 
ment, who  shall  rehise  to  receive  and  to  confine, 
or  to  discharge  or  deliver  over,  any  military 
offender  in  the  manner  herein-before  prescribed, 
shall  forfeit  for  every  such  offence  the  sum  of  one 
hundred  pounds. 
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85.  Any  person  who  shall  knowingly  detain, 
huj,  excnange,  or  receive  from  any  soldier  or 
deserter  or  any  other  person  acting  for  or  on  his 
behalf,  on  any  pretence  whatsoever,  or  who  shall 
solicit  or  entice  any  soldier,  or  shall  be  employed 
by  any  soldier,  knowing  him  to  1)e  such,  to  sell 
any  arms,  ammunition,  medals  for  good  conduct 
or  for  distinguishment  or  other  service,  clothes, 
or  military  furniture,  or  any  provisions,  or  any 
sheets  or  other  articles  used  in  barracks  provided 
under  barrack  regulations,  or  regimental  neces- 
saries, or  any  article  of  forage  provided  for  any 
horses  belonging  to  Her  Majesty^s  service,  or  who 
shall  have  in  his  or  her  posaessionior  keeping  any 
such  arms,  ammunition,  medals,  clothes,  furni- 
ture, provisions,  spirits,  articles,  necessaries,  or 
forage,  and  shall  not  give  a  satisfactory  account 
how  he  or  she  came  by  the  same,  or  shaJl  change 
the  colour  of  any  clothes  as  aforesaid,  shtJl 
forfeit  for  every  such  o£Pence  any  sum  not  exceed- 
ing twenty  pounds,  together  with  treble  the  value 
of  all  or  any  of  the  several  articles  of  which  such 
offender  shall  so  become  or  be  possessed ;  and  if 
any  person  having  been  so  convicted  shall  after- 
waros  be  guilty  of  any  such  offence,  he  shall  for 
every  such  offence  forfeit  any  sum  not  exceeding 
twenty  pounds  but  not  less  than  five  pounds, 
and  the  treble  value  of  all  or  any  of  the  several 
articles  of  which  such  offender  shall  have  so 
become  possessed,  and  shall  in  addition  to  such 
forfeiture  be  committed  to  the  common  gaol  or 
house  of  correction,  there  to  be  imprisoned,  with 
or  without  hard  labour,  for  such  term,  not  ex- 
ceeding six  calendar  months,  as  the  convicting 
justice  or  justices  shall  think  fit ;  and  upon  any 
information  against  any  person  for  a  second  or 
any  subsequent  offence,  a  copy  of  the  former 
con^4ction,  certified  by  the  proper  officer  having 
the  care  or  custody  of  such  conviction,  or  any 
copy  of  the  same  proved  to  be  .a  true  copy,  shall 
be  sufficient  evidence  to  prove  such  former  con- 
viction ;  and  if  any  credible  person  shall  proye 
on  oath  before  a  justice  of  the  peace,  or  person 
exercising  liice  authority  according  to  the  laws  of 
the  part  of  Her  Majesty's  dominions  in  which  the 
offence  shall  be  committed,  a  reasonable  cause  to 
suspect  that  any  person  has  in  his  or  her  posses- 
sion, or  on  his  or  her  premises,  any  property  of 
the  description  herein-before  described,  on  or 
with  respect  to  which  any  such  offence  shall  have 
been  committed,  such  justice  may  grant  a  war- 
rant to  search  for  such  property  as  in  the  case  of 
stolen  goods ;  and  if  upon  such  search  any  such 
property  shall  be  found,  the  same  shall  and  may 
oe  seized  by  the  officer  charged  with  the  execu- 
tion of  such  warrant,  who  shall  bring  the  offender 
in  whose  possession  the  same  shall  be  found 
before  the  same  or  any  other  justice  of  the  peace, 
to  be  dealt  with  according  to  law:  Provided 
always,  that  it  shall  be  lawful  for  the  legislature 
of  any  of  Her  Majesty's  dominions  beyond  the 


seas,  on  the  recommendation  of  the  officer  or 
officers  for  the  time  being  administering  the 
government  thereof,  but  not  otherwise,  to  make 
provision  by  law  for  reducing  such  pecuniair 
penalty,  if  not  exceeding  twenty  pounds,  to  such 
amount  as  may  to  such  legislature  appear  to  be 
better  adapted  to  the  ability  and  pecunuuy  means 
of  Her  Mi^estjr's  subjects  and  others  inhabiting 
the  same,  which  reduced  penalU^  shall  be  sued 
for  and  recovered  in  such  and  the  same  manner 
as  the  full  penalty  hereby  imposed:  Provided 
also,  that  it  shall  be  competent  to  Her  Majesty, 
or  to  the  person  or  persons  administering  the 
government  of  any  such  foreign  dominions  as 
aforesaid,  to  exercise,  in  respect  of  the  ]»m  so 
to  be  passed  as  aforesaid,  all  such  powers  and 
authonties  as  are  by  law  vested  in  Her  Majestr 
or  in  any  such  officer  or  officers  as  aforesaid  in 
respect  of  any  other  law  made  or  enacted  by  aoj 
such  legislature. 

86.  If  any  constable  or  other  person  who  bj 
virtue  of  this  Act  shall  be  employed  in  billeting 
any  officers  or  soldiers  in  any  part  of  the  Unitw 
Kingdom  shall  presume  to  billet  any  such  officer 
or  soldier  in  any  house  not  within  the  meaning  of 
this  Act,  without  the  consent  of  the  owner  or 
occupier  thereof;  or  shall  neglect  or  refuse  to 
billet  any  officer  or  soldier  on  duty,  when  there- 
unto required,  in  such  manner  as  is  by  this  Act 
directed,  provided  sufficient  notice  be  given  before 
the  arrival  of  such  troops;  or  shall  reoeire, 
demand,  or  agree  for  any  money  or  reward  what- 
soever, in  order  to  excuse  any  person  fnm 
receiving  such  officer  or  soldier ;  or  shall  quarter 
any  of  the  wives,  children,  men  or  maid  serrants 
of  any  officers  or  soldiers,  in  any  such  houses, 
against  the  consent  of  the  occupiers;  or  shall 
neglect  or  refuse  to  execute  such  warrants  of  thr 
justices  as  shall  be  directed  to  him  for  providing 
carriages,  horses,  or  vessels,  or  shall  demand  more 
than  the  legal  rates  for  the  same;  or  if  apj 
person  ordered  by  any  constable  in  manner  herein- 
oefore  directed  to  provide  carriages,  horses,  or 
vessels  shall  refuse  or  neglect  to  provide  the  same 
according  to  the  orders  of  such  constable,  or  shall 
do  any  act  or  thing  by  which  the  execution  of  an}' 
warrants  for  providing  carriages,  horses,  or  vessels 
shall  be  hindered;  or  if  any  constable  shall 
neglect  to  deliver  in  to  the  justices  at  qoaiter 
sessions  lists  of  officers  and  soldiers  of  the  foot 
guards  quartered  according  to  the  provisions  of 
this  Act,  or  shall  wilfully  cause  to  be  deli\;ered 
defective  lists  of  the  same ;  or  if  any  person  liable 
by  this  Act  to  have  any  of&ceror  soldier  quarterw 
upon  him  shall  refuse  to  receive  and  to  afford 
proper  accommodation  or  diet  in  the  house  in 
which  such  officer  or  soldier  is  quartered,  "*.^  *? 
furnish  the  several  things  directed  to  be  furnished 
to  officers  and  soldiers,  or  shall  neglect  or  refuse 
to  furnish  good  and  si^cient  stables,  together 


CHAP.  7.] 


40  VICTORIA,  1877, 


37 


with  good  and  sufficient  oats^  hay,  and  straw,  in 
Great  Biitain  and  Ireland  for  each  horse,  in  sach 
qoaotities  and  at  such  rates  as  herein-before  pro- 
vided; or  if  any  innkeeper* or  victualler  not 
having  good  and  sufficient  stables  shall  refuse  to 
pay  orer  to  the  person  or  persons  who  may 
provide  stabling  such  allowance  by  way  of  com* 
penaation  as  shall  be  directed  by  any  justice  of 
the  peace,  or  shall  pay  any  sum  or  sums  of 
money  to  any  soldier  on  the  march  in  lieu  of 
fomi&ng  in  kind  the  diet  and  small  beer  to 
which  such  soldier  is  entitled;  or  if  any  toll 
collector  shall  demand  and  receive  toll  from  any 
of  Her  Mijesty's  officers  or  soldiers,  on  duty  or 
on  their  march,  for  themselves  or  for  their  horses, 
or  firom  any  recruits  marchinff  by  route,  or  from 
uiy  prisoners  under  military  escort,  or  from  any 
enrolled  pensioners  in  uniform  when  called  out 
for  training  or  in  aid  of  the  civil  power,  or  for 
>nj  carriages  or  horses  belonging  to  Her  Migesty, 
or  employed  in  her  service  under  the  provisions 
of  this  Act,  or  in  any  of  Her  Migesty's  colonies, 
when  conveying  persons,  or  bagcage,  or  stores,  or 
returning  there&om,  every  such  constable,  vic- 
tualler, toll-keeper,  or  other  person  respectively 
shall  forfeit  for  every  such  offence,  neglect,  or 
refusal  any  sum  not  exceeding  five  pounds  nor 
less  than  forty  shillings ;  and  if  any  person  shall 
personate  or  represent  himself  to  be  a  soldier  or  a 
recruit,  with  the  view  of  firaudulentlv  obtaining  a 
hillet,  or  money  in  lieu  thereof,  he  shall  for  every 
such  offence  forfeit  any  sum  not  exceeding  five 
pounds  nor  less  than  twenty  shillings. 

87.  If  any  military  officer  shall  take  upon  him- 
self to  quarter  soldiers  otherwise  than  is  limited 
and  allowed  by  this  Act,  or  shall  use  or  oflfer 
any  menace  or  compulsion  to  or  upon  any  mayor, 
constable,  or  other  civil  officer,  tending  to  deter 
and  discourage  any  of  them  from  performing  any 
part  of  their  duty  under  this  Act,  or  tending  to 
mduce  any  of  them  to  do  anything  contrary  to 
their  said  duty,  such  officer  shall  for  every  such 
offence  (being  thereof  convicted  before  any  two  or 
more  justices  of  the  county  by  the  oath  of  two 
crediue  witnesses)  be  deemed  and  taken  to  be 
thereupon  cashiered,  and  shall  be  utterly  disabled 
to  hold  any  military  employment  in  Her  Migesty's 
iervice;  provided  that  a  certificate  of  such  con- 
viction snail  be  transmitted  b^  one  of  the  said 
justices  to  the  Judge  Advocate  m  London,  who  is 
hereby  required  to  certify  the  same  to  the  Com- 
mander-in-Chief and  Secretary  of  State  for  the 
AVar  Department,  and  that  the  said  conviction  be 
affirmed  at  some  ouarter  sessions  of  the  peace  of 
the  said  county  held  next  after  the  expiration  of 
three  months  after  such  certificate  of  the  justice 
(hall  have  been  transmitted  as  aforesaid ;  and  if 
any  military  officer  shall  take,  or  knowingly  suffer 
to  be  taken,  from  any  person,  any  money  or 
ttwtad  for  excusing  the  quartering  of  officers  or 


soldiers,  or  shall  billet  any  of  the  wives,  childreh, 
men  or  maid  servants  of  any  officer  or  soldier,  in 
any  house,  against  the  consent  of  the  occupier, 
he  shall,  upon  being  convicted  thereof  before  a 
general  court-martial,  be  cashiered ;  and  if  any 
officer  shall  constrain  any  carriage  to  travel 
beyond  the  distence  specified  in  the  justice's 
warrant,  or  shall  not  discharge  the  same  in  due 
time  for  their  return  home  on  the  same  day,  if  it 
be  practicable,  except  in  the  case  of  emergency  for 
which  the  justice  shall  have  given  license,  or  shall 
compel  the  driver  of  any  carriage  to  take  up  any 
soldier  or  servant  (except  such  as  are  sick)  or  any 
woman  to  ride  therein,  except  in  the  cases  of 
emergency  as  aforesaid,-  or  shall  force  any  con- 
stable, by  threatening  words,  to  provide  saddle 
horses  for  himself  or  servante,  or  shall  force 
horses  from  their  owners,  or  in  Ireland  shall  force 
the  owner  to  teke  any  loading  until  the  same  shall 
be  first  duly  weighed,  if  the  same  can  be  done 
within  reasonable  time,  or  shall  contrary  to  the 
will  of  the  owner  or  his  servant,  permit  any  person 
whatsoever  to  put  any  greater  load  upon  any  car^ 
riage  than  is  duected  by  this  Act,  such  officer  shall 
forfeit  for  every  offence  any  sum  not  exceeding 
five  pounds  nor  less  than  forty  shillings. 

88.  For  the  better  preservation  of  game  and 
fish  in  or  near  places  where  any  officers  shall  at 
anv  time  be  quartered,  be  it  enacted,  that  every 
officer  who  shall,  without  leave  in  writing  from 
the  person  or  persons  entitled  to  grant  such  leave, 
take,  kill,  or  destroy  any  game  or  fish  in  the 
United  Kingdom  of  Great  Britain  and  Ireland, 
shall  for  every  such  offence  forfeit  the  sum  of  five 
pounds. 

89.  Any  action  which  shall  be  brought  against 
any  person  for  anything  to  be  done  in  pursuance 
of  this  Act  shall  be  brought  within  six  calendar 
months  after  the  doing  thereof,  and  it  shall  be 
lawful  for  every  such  person  to  plead  thereunto 
the  general  issue  Not  Guilty,  and  to  give  all 
special  matter  in  evidence  to  the  jury ;  and  if  the 
verdict  shall  be  for  the  defendant  in  any  such 
action,  or  the  plaintiff  therein  become  nonsuited^, 
or  suffer  any  discontinuance  thereof,  or  if  in 
Scotland  such  court  shall  see  fit  to  assoilzie  th& 
defendant  or  dismiss  the  complaint,  the  court 
in  which  the  said  matter  shall  be  tried  shall  allow 
unto  the  defendant  treble  costs,  for  which  the 
said  defendant  shall  have  the  like  remedy  as  in 
other  cases  where  coste  are  by  law  given  to 
defendanto ;  and  every  action  against  any  person 
for  anything  done  in  pursuance  of  this  Act,  or 
against  any  member  or  minister  of  a  court-martial 
in  respect  of  any  sentence  of  such  court,  or  of 
anything  ^one  by  virtue  or  in  pursuance  of  such 
sentence,  shall  oe  brought  in  some  one  of  the 
courte  of  record  at  Westminster,  or  in  Dublin,  or 
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in  India,  or  in  the  Court  of  Session  in  Scotland, 
and  in  no  other  court  whatsoever. 


90.  All  offences  for  which  any  penalties  and 
forfeitures  are  by  this  Act  imposed  not  exceedinjf 
twenty  pounds,  over  and  above  any  forfeiture  of 
value  or  treble  value,  shall  and  may  be  deter- 
mined, and  such  penalties  and  forfeitures  and 
forfeiture  of  value  or  treble  value  recovered,  in 
every  part  of  the  United  Kingdom,  except  Scot- 
land, by  and  before  one  or  more  justice  or  justices 
of  the  peace,  under  the  provisions  of  an  Act 
passed  in  the  eleventh  and  twelfth  years  of  the 
reign  of  Her  Majesty  Queen  Victoria,  intituled 
"  An  Act  to  facilitate  the  performance  of  the 
"  duties  of  Justices  of  the  Peace  out  of 
"  Sessions,  within  England  and  Wales,  with 
**  respect  to  summary  convictions  and  orders," 
and  in  Scotland  by  and  before  one  or  more 
justices  of  the  peace  under  the  provisions  of  the 
Summary  Procedure  Act,  1864 :  Provided  always, 
that  in  all  cases  in  which  there  shall  not  be  suffi- 
cient goods  whereon  any  penalty  or  forfeiture 
can  be  levied,  the  offender  may  be  committed  and 
imprisoned  for  any  time  not  exceeding  six 
calendar  months ;  which  last  recited  Act  but  one 
shall  be  used  and  applied,  in  Ireland,  for  the 
recoveiy  of  all  such  penalties  and  forfeitures,  as 
fully  to  all  intents  as  if  the  said  recited  Act  had 
extended  to  Ireland,  anything  in  the  said  recited 
Act,  or  in  an  Act  passed  in  the  fourteenth  and 
fifteenth  years  of  the  reign  of  Her  Majesty 
Queen  Victoria,  intituled  "  An  Act  to  consolidate 
"  and  amend  the  Acts  regulating  the  proceedings 
"  at  Petty  Sessions,  and  the  duties  or  Justices  of 
**  the  Peace  out  of  Quarter  Sessions,  in  Ireland," 
to  the  contrary  notwithstanding ;  and  all  such 
offences  committed  in  the  British  Isles  or  in  any 
of  Her  Majesty's  dominions  beyond  the  seas  may 
be  determined,  and  the  penalties  and  forfeitures 
and  forfeiture  of  value  or  treble  value  recovered, 
before  any  justices  of  the  peace  or  persons  exer- 
cising like  authority  accoraing  to  the  laws  of  the 
part  of  Her  Majesty's  dominions  in  which  the 
offence  shall  be  committed ;  and  all  penalties  and 
forfeitures  by  this  Act  imposed  exceeding  twenty 
pounds  shall  be  recovered  by  action  in  some  of 
the  courts  of  record  at  Westminster,  or  in 
Dublin,  or  in  India,  or  in  the  Court  of  Session  in 
Scotland,  and  in  no  other  court  in  the  United 
Kingdom,  and  may  be  recovered  in  the  British 
Isles,  or  in  any  other  parts  of  Her  Majesty's 
dominions,  in  any  of  the  royal  or  superior  courts 
of  such  isles  or  other  parts  of  Her  Majesty's 
dominions.  In  any  proceeding  under  this  Act 
whereby  any  person  incurs  a  penalty  or  forfeiture, 
such  person  may  also  be  adjudged  to  pay  the 
costs  of  such  proceeding  by  the  justice  or  justices, 
or  the  court  imposing  such  penalty  or  for- 
feiture. 


9\ .  One  moiety  of  every  penalty,  not  including 
any  treble  value    of  any  articles,  adjudged  or 
recovered  under  the  provisions  of  this  Act,  shall 
go  to  the  person  who  shall  inform  or  sue  for  the 
same,  and  the  remainder  of  the  penalty,  together 
with  the  treble  value  of  any  articles,  or  where  the 
offence  shall  be  proved  by  the  person  who  shall 
inform,  the  whole  of  the  penalty,  shall  be  paid 
in  the  United  Kingdom,  to  the  paymaster  of  the 
London  recruiting  district,  St.  George's  Barracks, 
London,  and  in  India  to  the  military  secretary  of 
the  government  of  the  presidency  to  which  the 
court  by  whom  the  penalty  shall  be  adjudicated 
shall  be  subject,  and  elsewhere  in  Her  Majestr^s 
dominions  to  the  local  military  accountant,  to  be 
at  the  disposal  of  the  Secretary  of  State  for  the 
War  Department,  (unless  where  the  penalty  is 
adjudged  in  India,  when  it  shall  be  at  the  dis- 
posal of  the  Government  of  India,)  anything  in 
an  Act  passed  in  the  fifth  and  sixth  years  of  the 
reign  of    His  late  Majesty  King   William  the 
Fourth,  intituled  "  An  Act  to  provide  for  the 
**  regulation  of  Municipal  Corporations  in  Eng- 
"  land  and  Wales,"  or  in  anv  other  Act  or  Acts, 
to  the  contrary  notwithstanding.     Every  justice 
or  court  adjudging  any  penalty  under  this  Act 
shall  report  the  same  immediately,  if  in  the  United 
Kingdom,  to  the  said  Secretary  of  State,  if  in 
India  to  the  said  military  secretary,  and  if  els^ 
where  in  Her  Majesty's  dominions  to  the  general 
or  other  officer  commanding  at  the  station. 

92.  The  Secretary  of  State  for  the  War  Depart- 
ment may,  if  he  think  proper,  cause  any  soldier 
on  his  discharge,  and  his  wife  or  child,  if  occasion 
require,  either  with  or  without  him,  to  be  sent  to 
the  parish  in  which  on  his  attestation  as  a  recruit 
he  stated  that  he  was  born,  and  if  delivered  at 
the  workhouse  of  that  parish,  or  of  the  union 
comprising  such  parish,  he  shall  then  be  received 
therein  by  the  master  or  other  proper  oflBce 
thereof;  but  any  justice  in  the  United  Kingdom 
within  whose  jurisdiction  any  soldier  in  Her 
Majesty's  army,  or  on  the  permanent  staff  of  the 
militia,  ha^nng  a  wife  'or  child,  shall  be  billeted, 
may  summon  such  soldier  before  him  in  the  place 
where  he  is  billeted,  (which  summons  he  is  hereby 
directed  to  obey,)  and  take  his  examination  in 
writing,  upon  oath,  touching  the  place  of  his  last 
legal  settlement,  and  such  justice  shall  give  an 
attested  copy  of  such  exammation  to  the  person 
examined,  to  be  by  him  delivered  to  his  com- 
manding officer,  to  be  produced  when  required ; 
which  said  examination  and  such  attested  copy 
thereof  shall  be  at  any  time  admitted  as  good 
and  legal  evidence  of  such  last  legal  settlement 
before  any  justices  or  at  any  general  or  quarter 
sessions,  although  such  soldier  be  dead  or  absent 
from  the  kingdom ;  provided  that  in  case  any 
soldier  shall  be  again  summoned  to  make  oath 
as  aforesaid,  then,  on  such  examination  or  such 
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attested  copy  thefeof  being  produced  by  him  or 
by  aoy  other  person  on  his  behalf,  such  soldier 
shall  not  be  obliged  to  take  any  other  oath  with 
regard  to  his  legal  Bettlement,  but  shall  leave 
a  copy  of  8Uoh«  examination,  or  a  copy  of  such 
attested  copy  of  examination,  if  required. 

93.  When  any  person  shall  hold  any  canteen 
under  proper  authority  of  the  War  Department, 
it  shall  be  lawiul  for  any  two  justices  within  their 
respective  jurisdictions  to  grant  or  transfer  any 
hea,  wine,  or  spirit  license  to  such  persons,  with- 
out regard  to  time  of  year  or  to  the  notices  or 
certificates  required  by  any  Act  in  respect  of 
such  licenses ;  and  the  Commissioners  of  Excise, 
or  their  proper  officers  within  their  respective 
districts,  shall  also  grant  such  licenses  as  afore- 
said;  and  such  persons  so  holding  canteens,  and 
hanog  such  licenses,  may  sell  therein  victuals  and 
exciseable  liquors,  as  empowered  by  such  excise 
license,  without  being  subject  to  any  penalty  or 
forfeitore. 

94.  All  muster  roUs  and  accounts  and  pay  and 
pension  lists  which  are  required  to  be  verified  by 
declaration  shall  be  so  verified  and  attested  free 
of  stamp  duty,  and  without  fee  or  reward  paid  for 
such  declaration,  or  attestation. 

95.  All  commissaries,  regimental  paymasters, 
and  all  other  accountants  for  military  services, 
upon  making  up  their  accounts,  and  all  com- 
missaries upon  returning  from  any  foreign  ser- 
vice, shall  severally  make  such  respective  declara- 
tions as  shall  be  prescribed  and  set  forth  in  the 
War  Office  Regulations  for  the  time  being  in 
force,  whidi  are  issued  under  the  authority  of  the 
Secretary  of  State  for  the  War  Department; 
which  declarations,  if  made  in  any  part  of  the 
United  Kingdom,  shall  be  made  before  some 
justice,  or  other  person  authorised  to  administer 
oaths  and  declarations,  and  if  made  on  foreign 
service  shall  be  made  before  the  officer  command- 
ing in  chief,  or  the  second  in  command,  or  the 
quartermasW  or  deputy  quartermaster  general  or 
any  assistant  quartermaster  general  of  the  army, 
who  shall  respectively  have  power  to  administer 
and  receive  the  same. 

96.  AH  oaths  and  declarations  which  are  au- 
thorised and  required  bv  this  Act  ma^  be  adminis- 
tered (unless  where  otnerwise  provided)  by  any 
justice  of  the  peace,  or  other  person  having 
authority  to  administer  oaths  and  declarations ; 
and  any  person  taking  a  false  oath  or  declaration 
where  an  oath  or  declaration  is  authorised  or 
required  by  this  Act  shall  be  deemed  guilty  of 
wilful  and  corrupt  perjury,  or  of  wilfully  making 
a  false  declaration,  and  being  thereof  duly  con- 
victed shall  be  liable  to  such  pains  and  penalties 
as  by  law  any  person  convicted  of  wilful  and 


corrupt  perjury  is  subject  and  liable  to;  and 
every  commissioned  officer  convicted  before  a 
general  court-martial  of  perjury,  or  of  wilfully 
making  a  false  declaration,  shall  be  cashiered, 
and  every  soldier  or  other  person  amenable  to  the 
provisions  of  this  Act  found  guilty  thereof  by  a 
general,  district,  or  garrison  court-martial  shall 
be  punished  at  the  discretion  of  such  court.  In 
India,  in  all  cases  where  any  oath  is  hereby  re- 
quired to  be  taken,  or  any  person  is  hereby 
required  to  be  sworn,  a  solemn  declaration  or 
affirmation  may  be  substituted,  if  by  the  laws  for 
the  time  being  in  force  in  India  such  declaration 
or  affirmation  would  be  allowed  to  be  substituted 
in  the  place  of  an  oath,  in  case  the  party  were 
about  to  depose  as  a  witness  in  a  civil  action  in 
any  of  the  supreme  courts  at  the  presidencies ; 
and  any  person  wilfully  and  knowingly  giving 
false  testimony  on  oatn  or  solemn  declaration 
or  affirmation  in  any  case  wherein  such  oath 
or  solemn  declaration  or  affirmation  shall  have 
been  made  for  the  purpose  of  this  Act,  or  any 
proceedings  under  this  Act,  shall  be  deemed 
guilty  of  wilful  and  corrupt  perjury,  and, 
being  duly  convicted  thereof  before  a  court-martial 
or  otherwise,  shall  be  liable  to  such  pains  and 
penalties  as  by  any  law.  in  force  in  England,  or 
b^  any  law  in  force  in  India,  any  persons  con- 
victed of  wilful  and  corrupt  perjury  are  subject 
and  liable  to. 

Provided  always,  that  nothing  in  this  Act  con- 
tained shall  be  construed  to  render  an  oath 
necessary  in  any  case  where  by  law  a  solemn 
affirmation  may  be  made  instead  thereof. 

97.  All  crimes  and  offences  which  have  been 
committed  against  any  former  Act  for  punishing 
mutiny  and  desertion,  and  for  the  better  pay- 
ment of  the  army  and  their  quarters,  or  against 
any  Act  for  punishing  mutiny  and  desertion  of 
officers  and  soldiers  in  the  service  of  the  East 
India  Company,  or  against  any  of  the  Articles  of 
War  made  ancl  established  by  virtue  of  either  of 
the  same,  may,  during  the  continuance  of  this 
Act,  be  tried  and  punished  in  like  manner  as  if 
they  had  been  committed  against  this  Act ;  and 
every  warrant  for  holding  any  court-martial 
under  any  such  former  Act  shall  remain  in  full 
force,  and  all  proceedings  of  courts-martial  con- 
vened and  held  under  any  such  warrant  shall  be 
continued,  notwithstanding  the  expiration  of 
such  Act :  Provided  always,  that  no  person  shall 
be  liable  to  be  tried  or  punished  for  any  offence 
against  any  of  the  said  Acts  or  Articles  of  War 
which  shall  appear  to  have  been  committed  more 
than  three  years  before  the  date  of  the  warrant 
for  such  trial,  unless  the  person  accused,  by 
reason  of  his  haying  absented  himself,  or  of  some 
other  manifest  impediment,  shall  not  have  been 
amenable  to  justice  within  that  period,  in  which 
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case  such  person  shall  be  liable  to  be  tried  at  an^ 
time  not  exceeding  two  years  after  the  impedi- 
ment shall  have  ceased. 

98.  It  shall  be  the  duty  of  all  officers  and 
soldiers  to  observe  and  conform  to  the  provisions 
contained  in  "  The  Regimental  Debts  Act,  1863," 
and  in  the  regulations  for  the  better  execution  of 
the  purposes  of  the  said  Act  prescribed  from  time 
to  time  by  warrant  under  the  Royal  Sign  Manual : 
Provided  that  nothing  contained  in  the  said  Act  or 
Regulations  shall  be  deemed  to  subject  a  deserter 
to  forfeiture  in  respect  of  any  articles  of  his 
clothing  or  necessaries  which  upon  his  rejoining 
the  service  may  remain  unsold  and  be  available 
for  his  military  purposes. 

99.  In  all  places  in  India  where  any  body  of 
Her  Majesty's  forces  may  be  serving  situate 
beyond  the  jurisdiction  of  any  court  of  small 
causes  established  by  or  under  the  authority  of 
the  Governor  General  of  India  in  Council,  actions 
of  debt  and  all  personal  actions  against  officers 
or  against  persons  licensed  to  act  as  sutlers,  or 
other  persons  amenable  to  the  provisions  of  this 
Act  not  being  soldiers,  shall  be  cognizable  before 
a  court  of  requests  composed  of  military  officers, 
and  not  elsewhere,  provided  the  value  in  question 
shall  not  exceed  fouV  hundred  rupees,  and  that 
the  defendant  was  a  person  of  the  above  descrip- 
tion when  the  cause  of  action  arose,  which  court 
the  commanding  officer  of  any  camp,  garrison, 
cantonment,  or  military  post  is  hereby  authorised 
and  empowered  to  convene.  Whenever  owing 
to  paucity  of  officers,  or  to  any  other  cause,  a 
court  of  requests  cannot  conveniently  be  held  at 
the  station  where  the  defendant  or  defendants 
may  be,  it  shall  be  lawful  for  the  officer  com- 
manding the  division  or  district  to  authorise  the 
assembly  of  a  court  by  the  officer  commanding  at 
the  nearest  place  where  such  court  can  be  formed. 
Courts  of  requests  shall  in  all  practicable  cases 
consist  of  five  commissioned  otncers,  and  in  no 
instance  of  less  than  three,  and  tjhe  president 
thereof  shall  in  all  practicable  cases  be  a  field 
officer,  and  in  no  case  be  under  the  rank  of  a 
captain,  and  every  member  shall  have  served  five 
years  as  a  commissioned  officer ;  and  the  presi- 
dent and  members  assisting  at  any  such  court, 
before  any  proceedings  be  had  before  it,  shall 
take  the  following  oath,  which  oath  shall  be 
administered  by  the  president  of  the  court  to  the 
other  members  thereof,  and  to  the  president  bj 
any  member  having  first  taken  the  oath ;  (that  is 
to  say,) 

'  I  swear,  that  I  will  duly 

'  administer  justice  according  to  the  e^nidence  in 
'  the  matters  that  shall  be  brought  before  me. 

'  So  help  me  GOD.' 


And  all  witnesses  before  any  such  cowci  sbiQ  be 
examined  in  the  same  manner  as  in  the  case  of  a 
trial  by  courts-martial.    All  actions  of  debt  and 
persoxud   actions   against    persons,  not   being 
soldiers,  amenable  to  this  Act  within  the  juris- 
diction of  any  court  of  small  causes  ahall  be 
cognizable  by  such  court  to  the  extent  of  its 
powers ;  and  all  such  actions  where  the  amount 
sued  for  exceeds  four  hundred  rupees  shall  be 
cognizable  by  a  civil  court    or  court  of  small 
causes  only ;  and  it  shall  be  competent  for  any 
civil  court  or  court  of  small  causes,  or  for  anj 
military  court  of  requests  held  in  lieu  thereof 
under  the  authority  of  this  section,  upon  finding 
or  awarding  any  debt  or  damage,  either  to  award 
execution  thereof  generally,  or  to  direct  apedally 
that  the  whole  or  anv  part  thereof  shall  be  stopped 
and  paid  over  to  the  plaintiff  out  of  any  part 
not  exceeding  one  half  of  any  pay  or  allowance, 
or  out  of  any  other  public  money  which  may 
respectively  be  coming  to  the  defendant  in  tbe 
current  or  any  future  month  or  months,  or  to 
direct  the  same  to  be  so  paid  by  instalments.    Id 
regard  to  awards  of  execution  general  civil  couits 
and    courts    of   small   causes   shall  proceed  io 
accordance  with  the  rules  of  procedure  for  sacb 
courts  in  India ;  and  in  all  cajses  where  execution 
shall  be  awarded  generally  by  a  military  court  of 
rec^uests,  the  debt,  if  not  paid  forthwith,  shall  be 
levied  by  seizure  and  public  sale  of  such  of  the 
defendant's  goods  and  property  as  may  be  found 
within  the  camp,  garrison,  cantonment,  or  mili- 
tary post,  under  a  written  order  of  the  command- 
ing officer,  grounded  on  the  judgment  of  the 
court,  and  aU  orders  of  such  commanding  officer 
as  to  the  manner  of  such  sale,  or  the  person  b^ 
whom  the  same  shall    be  made,  or  otherwise 
respecting  the  same,  shall  be  valid  and  binding: 
and  any  goods  and  property  of  the  defendant 
found  within  the  limits  of  the  camp,  garrisoD, 
cantonment,  or  military  post  to  which  the  defen- 
dant shall  belong  at  any  subsequent  time  shall  be 
liable  to  be  seized  and  sold  in  like  manner  in 
satisfaction  of  any  remainder  of  such  debt  or 
damages ;  and  if  any  question  shall  arise  whether 
any  such  effects  or  property  are  liable  to  be  taken 
in  execution  as  aforesaid,  the  decision  and  order 
of  the  said  commanding  officer  shall  be  final  and 
conclusive  with  respect  to  the  same,  and  if  suffi- 
cient goods  shall  not  be  found  wiUiin  the  Innits 
of  the  camp,  garrison,  cantonment,  or  mUitaiT 
post,  then  any  public    money  or  any  part  not 
exceeding  one  half  of    the  pay  or  allowances 
accruing  to  the  defendant  shall  be  stopped  io 
liquidation  of  such  debt  or  damages ;  and  if  such 
defendant  shall  not  receive  pay  as  an  officer  or 
from  any  public  department,  but  be  a  sutler, 
servant,  or  follower,  he  may  be  arrested  by  like 
order  of  the  commanding  officer,  and  imprisoned 
in  some  convenient  place  within    the  military 
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bocmdiries  for  any  period  not  exceeding  two 
montlu,  unless  the  debt  be  soon^  paid ;  and  the 
said  commanding  officer  shall  not,  nor  shall  any 
person  acting  on  his  orders  in  respect  of  the 
nutters  aforesaid,  incur  any  liability  to  any 
person  or  persons  whom9oever  for  any  act  done 
bj  him  in  pursuance  of  the  provisions  aforesaid ; 
ind  in  casea  where  the  said  court  shall  direct 
tptaaHj  that  the  whole  or  any  part  of  the  debt  or 
dunages  shall  be  stopped  and  paid  out  of  part  of 
toy  |)ay  and  allowances,  or  out  of  any  public 
money,  the  same  shall  be  stopped  and  paid 
sooordingly  in  conformity  with  airection:  Pro- 
vided always,  that  nothing  herein-before  contained 
shall  enable  any  such  action  as  aforesaid  to  be 
brought  in  a  military  court  of  requests  by  any 
officer  or  soldier  agunst  any  officer :  Proyided 
alio,  that  the  articles  of  military  equipment  of 
uij  defendant  shall  not  be  deemed  **  goods  and 
property"  under  this  section. 

100.  The  government  of  any  of  the  presidencies 
in  India  may  suspend  the  proceedings  of  any 
court-martial  held  in  India  on  any  officer  or 
soldier  belonging  to  Her  Majesty's  Indian  forces 
within  snch  presidencies  respectively;  and  if 
any  officer  belonging  to. Her  Majesty's  Indian 
forces  shall  think  nimself  wronged  by  the  officer 
commanding  the  regiment,  and  shall  upon  due 
application  made  to  him  not  receive  the  redress 
to  which  he  may  consider  himself  entitled,  he 
may  complain  to  his  commander-in-chief  in  order 
to  obtain  justice,  who  is  hereby  required  to 
examine  into  such  complaint,  and  thereupon, 
either  by  himself  or  by  his  adjutant  general,  to 
make  his  report  to  the  government  of  the  presi- 
dency to  which  such  officer  belongs,  in  order  to 
noeiye  the  fiuther  directions  of  such  government. 

101.  Any  officer  or  soldier,  or  other  i)er8on 
sulject  to  this  Act,  who  shall  be  serving  in  the 
territories  of  any  foreign  state  in  India  or  in  any 
country  in  India  under  the  protection  of  Her 
Majes^,  or  at  any  place  in  Her  Majesty's  domi- 
nions in  India  (otner  than  Prince  of  Wales 
Island,  Singapore,  or  Malacca),  at  a  distance  of 
upwards  of  one  hundred  and  twenty  miles  from 
the  presidencies  of  Fort  William,  Fort  Saint 
Geoi)^,  and  Bombay  respectively,  and  who  shall 
he  accused  of  having  committed  any  ofPence 
which,  if  committed  in  England,  would  be 
punidiiable  by  the  criminal  kw  there,  may,  if 
the  lame  be  also  punishable  under  the  Indian 
penal  code  for  the  time  being,  be  tried  by  a 
general  court-martial  to  be  appointed  by  the 
general  or  other  c^cer  commanding  in  chief  in 
such  place  for  the  time  being,  and,  if  found 
guilty,  shall  be  liable  to  be  sentenced  by  such 
court-martial  to  suffer  such  punishment  as  may 
legally  be  awarded  by  any  of  Her  Majesty's  courts 
of  criminal  jurisdiction  within  Her  Majesty's 
dominions  of  India  in  respect  of  a  like  offence 


committed  within  the  jurisdiction  of  such  last- 
mentioned  court ;  but  no  sentence  of  a  general 
court-martial  for  any  such  offence  shall  be  carried 
into  execution  until  the  same  shall  have  been  duly 
confirmed ;  and  it  shall  be  lawful  for  such  genoral 
or  other  officer  commanding  in  chief  as  aforesaid 
to  confirm  the  sentence  of  any  such  general  court- 
martial;  and  such  general  or  other  officer  as 
aforesaid  may,  if  he  shall  think  fit,  suspend, 
mitigate,  or  remit  the  sentence ;  or,  in  the  case  of 
a  sentence  of  penal  servitude,  may  commute  the 
same  to  imprisonment,  with  or  without  hard 
labour,  for  such  period  as  to  him  shall  seem  fit : 
Provided  always,  that  in  all  cases  wherein  a  sen- 
tence of  death  or  penal  servitude  shall  have  been 
awarded  by  any  such  general  court-martial  held 
for  the  trial  of  a  commissioned  officer,  or  where  a 
sentence  of  death  shall  have  been  awarded  by  any 
such  general  court-martial  held  for  the  trial  of 
any  person  subject  to  this  Act  other  than  a  com- 
missioned officer,  such  sentence  shall  not  be  carried 
into  execution  until  it  shall  have  been  duly  ap- 
proved by  the  Governor  General  in  Council,  or 
Governor  in  Council  of  the  presidency  in  the 
territories  subordinate  to  which  the  offends  shall 
have  been  tried  :  Provided  aho,  that  any  person 
who  may  have  been  so  tried  as  aforesaid  shfldl  not 
be  tried  for  the  same  offence  by  any  other  court 
whatsoever. 

No  court-martial  shall,  in  respect  of  the  con- 
duct of'  its  proceedings,  or  the  reception  or 
rejection  of  evidence,  be  subject  to  the  provisions 
of  the '' Indian  Evidence  Act,  1872,"  or  any  Act 
of  any  legislature,  other  than  the  Parliament  of 
the  United  Kingdom. 

102.  The  words  Commander-in-Chief  in  this 
Act  shall  be  held  to  include  the  field  marshal  or 
other  officer  commanding  in  chief  Her  Majesty's 
forces  for  the  time  being. 

103.  llie  sixth  section  of  the  Army  Enlistment 
Act,  18/0,  shall  be  amended  as  follows ;  that  is 
to  say. 

The  Secretary  of  State  may,  from  time  to  time» 
by  any  general  or  special  regulation',  permit  re- 
cruits to  be  enlisted  for  particular  regiments  or 
corps,  and  in  such  case  they  shall  be  attached  to 
such  regiment  or  corps;  and  the  word  corps 
shall  in  this  Act,  and  in  the  Army  Enlistment 
Act,  1870,  as  to  future  enlistments,  include  a 
brigade  constituted  of  two  or  more  regiments 
associated  by  general  order  or  royal  warrant  for 
the  purposes  of  enlistment  or  service. 

104.  Her  Mi^esty  may,  by  order  of  one  of  her 
Principal  Secretaries  of  State,  and  subject  to  such 
conditions  as  may  be  determined  by  him,  attach 
to  any  corps  of  the  army  in  the  United  Kingdom 
any  regiment  or  regiments  of  militia,  and  the 
officers,  non-commissioned  officers,  and  men  (in-> 
eluding  the  permanent  staff)  of  any  such  regiment 
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or  regiments  so  attached  shall  be  deemed  for  all 
purposes  to  form  part  of  the  corps  to  which  they 
are  attached :  Provided  that  no  person  belonging 
to  the  militia  shall  be  required  to  serve  for  a 
longer  period,  or  in  any  other  country,  than  that 
during  and  in  which  he  might  have  been  required 
to  serve,  or  shall  be  liable  to  any  greater  punish- 
ment than  that  to  which  he  might  have  been 
subjected)  if  this  Act  had  not  passed. 

105.  Her  Majesty  may,  by  order  of  one  of  her 
Principal  Secretaries  of  State,  and  subject  to  such 
conditions  as  may  be  determined  by  him,  attach 
to  any  corps  of  the  army  in  the  United  Kingdom 
any  corps  of  yeomanry  or  volunteers,  and  the 
officers,  non-commissioned  officers,  and  men  (in- 
cluding the  permanent  staff)  of  any  corps  so 
attached  shall  be  deemed  for  all  purposes  to  form 
part  of  the  corps  of  the  army  to  which  they  are 
attached :  Provided  that  no  person  belonging  to 
the  yeomanry  or  volunteers  shall  be  required  to 
serve  in  any  other  manner  than  that  in  which  he 
might  have  been  required  to  serve,  or  shall  be 
liable  to  any  greater  punishment  than  that  to 
which  he  might  have  been  subjected,  if  this  Act 
had  not  passed. 

106.  Notwithstanding  anything  in  this  Act 
contained,  a  soldier  shall  be  liable  to  contribute 
to  the  maintenance  of  his  wife  and  of  his  chil- 
dren, and  also  to  the  maintenance  of  any  bastard 
child  of  which  he  may  be  proved  to  be  the  father, 
to  the  same  extent  as  if  he  were  not  a  soldier,  but 
execution  shall  not  issue  against  his  military 
necessaries  or  equipments,  nor  shall  he  be  liable 
to  be  imprisoned  or  taken  out  of  Her  Majesty's 
service  m  consequence  of  such  liability  or  any 
order  made  for  enforcing  the  same ;  nor  shall  he 
be  liable  to  be  punished  as  an  idle  or  disorderly 
person,  or  as  a  rogue  and  vagabond,  or  as  an 
incorrigible  rogue,  under  the  Act  passed'  in  the 
fifth  year  of  the  reign  of  King  George  the  Fourth, 
chapter  eighty-three,  intituled  "  An  Act  for  the 
"  punishment  of  idle  and  disorderly  persons  and 
"  rogues  and  vagabonds  in  that  part  of  Great 
•*  Britain  called  England,"  or  under  any  other 
Act  of  Parliament,  for  the  offence  of  neglecting 
to  maintain  his  family  or  any  member  thereof,  or 
of  leaving  his  family  or  any  member  thereof 
chargeable  to  any  parish,  township,  or  place,  or 
combination  of  parishes,  or  to  the  conunon  fund 
of  any  union,  nor  shall  he  in  Ireland  be  liable  to 
be  convicted  under  the  Act  passed  in  the  session 
of  Parliament  held  in  the  tenth  and  eleventh 
years  of  the  reign  of  Her  present  Majesty,  in- 
tituled •*  An  Act  to  make  provision  for  the  punish- 
"  ment  of  vagrants  and  persons  offending  against 
•*  the  laws  in  force  for  the  relief  of  the  destitute 
"  poor  in  Ireland,"  for  the  offence  of  deserting  or 
wilfully  neglecting  to  maintain  his  wife  or  any 
child  whom  he  may  be  liable  to  maintain,'80  that 


such  wife  or  child  shall  become  destitute  and  be 
relieved  in  or  out  of  the  workhouse  of  any  union 
in  Ireland. 

When  any  order  is  made    under  the  Acts 
relating  to  the  relief  of  the  poor,  or  under  the 
Bastardy  Acts,  on  a  soldier,   or,  in  Scotland, 
decree  is  pronounced  by  a  court  of  law,  having 
jurisdiction,  in  an  action  of  aliment  or  filiation 
and  aliment  against  a  soldier,  for  the  maintenance 
of  his  wife  or  children,  or  for  the  maintenance  of 
any  such  bastard  child  as  aforesaid,  or  any  of 
such  persons,  or  where,  in  Ireland,  any  civil  bill 
decree  has  been  made  for  the  cost  of  the  mun< 
tenanoe  of  any  illegitimate  child  against  any 
sT)ldier  being  the  putative  father  of  sudi  (Md, 
under  the  provisions  of  the  Act  passed  in  the 
session  of  Parliament  held  in   the  twenty-sixth 
and  twenty-seventh  years  of  the  reign  of  Her 
present  Majesty,  intituled,  "An  Act  to  amend 
"  the  law  enabling  Boards  of  Guardians  to  recover 
*'  costs  of  maintenance  of  illegitimate  children  in 
*'  certain  cases  in  Ireland,"  or  when  any  order 
or  decree  has  been  made  on  or  against  any  soldier 
for  the  recovery  of  the  cost  of  any  relief  given  to 
the  wife  or  child  of  such  soldier  under  the  Acts 
relating  to  the  relief  of  the  poor  in  Irehuid  by 
way  of  loan,  a  copy  of  such  order  or  decree  shall 
be  left  at  the  War  Office,  and  the  Secretary  of 
State  may  withhold  a  portion  not  exceeding  six* 
pence  of  the  daily  pay  of  a  non-commissioned 
officer  who  is  not  oelow  the  rank  of  seri^eant, 
and  not  exceeding  threepence  of  the  daily  pay  of 
any  other  soldier,  and  allot  the  sum  so  withheld 
in  liquidation  of  the  sum  adjudged  to  be  paid  by 
such  order  or  decree. 

Where  a  summons  is  issued  against  a  soldier 
under  the  said  Acts  or  any  of  them,  or  an  action 
is  raised  against  him  at  common  law  or  under 
any  Act  of  Parliament,  for  the  purpose  of  enforc- 
ing against  him  any  such  liability  as  aforesaid, 
and  such  soldier  is  ouartered  out  of  the  pettr 
sessional  division  in  which  the  summons  is  bsued. 
or  out  of  the  jurisdiction  of  the  court  in  which 
the  action  is  raised,  the  summons  shall  be  served 
on  his  conmianding  officer,  and  such  service  sball 
not  be  valid  unless  there  be  left  therewith,  or 
along  with  the  service  copy  thereof,  in  the  hands 
of  the  conunandin^  officer,  a  sum  of  money  to  be 
adjudged  as  costs  mcurred  in  obtaining  the  order 
or  decree  (should  an  order  be  obtained  or  decree 
pronounced  against  the  soldier)  sufficient  to 
enable  him  to  attend  the  hearing  of  the  case  and 
return  to  his  quarters ;  and  no  sununons  what- 
ever under  the  said  Acts  or  any  of  them,  or  at 
common  law,  shall  be  valid  against  a  soldier  if 
served  after  the  time  at  which  an  order  has  been 
given  for  the  embarkation  for  service  out  of  the 
United  Kingdom  of  the  body  of  troops  to  which 
the  soldier  belongs. 

10/.  Any  man  hereafter  enrolled  in  the  army 
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reserve,  or  any  man  who  now  being  enrolled 
therein  sball  so  consent,  shall  be  at  all  times 
daring  and  in  respect  of  such  period  of  enrol- 
ment, subject  to  this  Act  to  the  extent  and  in  the 
nuDner  following,  that  is  to  say  :  For  any  wilful 
ne^^lector  disobedience  by  him  of  an  order  or 
regulation  made  by  the  Secretary  of  State,  under 
the  provisions  of  any  Act  then  in  force  for  the 
government  or  regulation  of  the  army  reserve,  he 
may  be  tried  and  punished  by  court-martial  as  if 
he  were  a  soldier  serving  with  a  regiment,  or,  at 
tiie  diflcretion  of  the  military  authorities,  may  be 
brought  before  a  justice  acting  for  the  county^ 
district,  city,  borough,  or  place  where  he  may 
come  or  be,  and  by  such  justice  may  be  sentenced 
to  imprisonment  with  hard  labour  for  a  period  not 
exceeding  three  months ;  proof  of  the  aelivery  of 
a  notice  issued  by  the  mihtary  authorities,  at  the 
then  last  registered  place  of  abode  of  any  man 
enrolled  in  the  army  reserve,  or  of  the  delivery  of 
s  letter  addressed  to  him  at  such  place,  shall  in  all 
cases,  in  the  absence  of  proof  to  the  contrary,  be 
deemed  to  be  sufficient  evidence,  whether  before 
a  court-martial  or  before  a  justice,  that  such  notice 
was  brought  to  his  knowledge.    Any  man  here- 
after enrolled  in  the  army  reserve,  or  any  man  who 
now  being  enrolled  therein  shall  so  consent,  who 
shall  without  reasonable  cause  absent  himself  on 
two   consecutive   occasions   when  by  the  Acts 
governing  such  force  or  the  regulations  made  or 
to  be  mt^e  by  virtue  thereof,  he  is  duly  ordered 
to  be  present  at  any  place  for  the  receipt  of  pay, 
shall  be  deemed  a  deserter :  Provided  that  nothing 
contained  in  this  section  shall  be  deemed  to  affect 
anj  liability  to  which  a  man  enrolled  in  the  army 
reserve  may  be  at  the  time  subject  under  the  pro- 
visions  of  any  other  section  of  this  Act,  or  of  any 
other  Act  for  the  time  being  in  force,  or  of  any 
orders  or  regulations  made  m  pursuance  thereof : 
Pronded  also,  that  nothing  in  the  fifteenth  section 
of  the  Army  Enlistment  Act,  1870,    shall  be 
deemed  to  affect  the  validity  of  any  order  of  the 
Secretary  of  State  for  the  enrolment,  re-enrolment, 
or  prolongation  of  tlie  service,  with  their  own 
consent,  of  men  in  the  army  reserve  at  any  age, 
and  the  proviso  of  such  section  is  hereby  repealed. 
Section  twenty-one  of  the  Army  Enlistment  Act, 
H70,  is  hereby  repealed  so  far  as  the  same  repeals 
section  right  of  the  Reserve  Force  Act,  1867. 

108.  Nothing  contained  in  the  Militia  Volun- 
tary Enlistment  Act,  1875,  shall  be  deemed  to 
render  unlawful  the  trial  by  a  justice  or  justices 
of  a  deserter  or  person  deemed  a  deserter  under 
the  said  Act,  who  shall  be  brought  before  such 
justice  or  justices  by  order  of  the  Secretary  of 
State,  by  reason  of  the  regiment  in  which  such 
person  is  enrolled,  or  any  portion  thereof,  being 
embodied  or  assembled  for  training  or  prelimi- 


nary drill,  when  he  is  brought  before  such  justice 
or  justices. 

109.  Nothing  contained  in  any  Act  now  in 
force  shall  be  deemed  to  prevent  the  Secretary  of 
State  making  regulations  whereby  the  service  in 
the  militia  reserve  of  any  militiaman  shall  be 
limited  so  as  to  terminate  at  the  time  his  militia 
engagement  would  have  terminated  if  such  militia- 
man had  not  enlisted  in  the  militia  reserve. 


110.  This  Act  shall  be  and  continue  in  force 
within  Great  Britain  from  the  twenty-fifth  day  of 
April  one  thousand  eight  hundred  and  seventy* 
seven  inclusive  until  the  twenty-fifth  day  of  April 
one  thousand  eight  hundred  and  seventy-eignt ; 
and  shall  be  and  continue  in  force  within  Ireland, 
and  in  Jersey,  Guernsev,  Alderney,  Sark,  and 
Isle  of  Man,  and  the  islands  thereto  belonging, 
from  the  first  day  of  May  one  thousand  eight 
hundred  and  seVenty-seven  inclusive  until  the 
first  day  of  May  one  thousand  eight  hundred  and 
seventy-eight ;  and  shall  be  and  continue  in  force 
within  the  garrison  of  Gibraltar,  the  Mediterra- 
nean, and  in  Spain  and  Portugal,  from  the  first 
day  of  August  one  thousand  eight  hundred  and 
seventy-seven  inclusive  until  the  first  day  of 
August  one  thousand  eight  hundred  and  seventy- 
eight  ;  and  shall  be  and  continue  in  force  in  all 
other  parts  of  Europe  where  Her  Majesty's  forces 
may  be  sen-ing,  and  in  the  West  Indies  and 
America,  firom  the  first  day  of  September  one 
thousand  eight  hundred  and  seventy-seven  in- 
clusive until  the  first  day  of  September  one  thou- 
sand eight  hundred  and  sevens-eight ;  and  shall 
be  and  continue  ia  force  in  India,  and  within  the 
Cape  of  Good  Hope,  the  Isle  of  France  or  Mau- 
ritius and  its  dependencies.  Saint  Helena,  and 
the  settlements  on  the  western  coast  of  Airica, 
from  the  first  day  of  January  pne  thousand  eight 
hundred  and  seventy-eight  inclusive  until  the 
first  day  of  January  one  thousand  eight  hundred 
and  seventy-nine ;  and  shall  be  and  continue  in 
force  within  British  Coliunbia  and  Vancouver's 
Island  from  the  date  of  the  promulgation  thereof 
in  general  orders  there  inclusive  until  the  first 
day  of  January  one  thousand  eight  hundred  and 
seventy-nine ;  and  shall  be  and  continue  in  force 
in  all  other  places  from  the  first  day  of  February 
one  thousand  eight  hundred  and  seventy-nine  in- 
clusive until  the  first  day  of  February  one  thou- 
sand eight  hundred  and  eighty  :  Provided  always, 
that  this  Act  shall,  from  and  after  the  receipt  and 
promulgation  thereof  in  general  orders  in  any 
part  of  Her  Majesty's  dominions  or  elsewhere 
beyond  the  seas,  become  and  be  in  full  force, 
anything  herein  stated  to  the  contrary  notwith- 
standing. 


>>Koo- 
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1. 


ScHBDULB  referred  to  by  the  foregoing  Act. 


Form  of  Oath  to  be  taken  by  a  Master 
whose  Apprentice  has  absconded. 

I  of  do  make  oath  that  I  am 

by  trade  a  and  that  was  bound 

to  serve  as  an  apprentice  to  me  in  the  said  trade^ 
by  indenture  dated  the  day  of  , 

for  the  term  of  years ;  and  that  the  said 

did  on  or  about  the  day  of 

abscond  and  quit  my  service  without 
my  consent ;  and  that  to  the  best  of  my  know- 
leage  and  belief  the  said  is  aged  about 

years.    Witness  my  hand  at 
the  day  of  one  thousand 

eight  hundred  and 
Sworn  before  me  at  tiiis' 

day  of  one 

thousand  eight  hundred  and 


best  of  his  knowledge  and  belief  the  said  ap- 
prentice is  aged  about  years. 


Form  of  Oath  to  be  taken  by  a  Master 
whose  indentured  Labourer  in  any  of  Her 
Migesty's  colonies  or  possessions  has  ab- 
sconded. 

I  of  do  make  oatb, 

that  was  bound  to  me  to  serve  as 

an  indentured  labourer  by  indenture  dated  ikt 

day  of  for  the  tenn 

of  years,  and  that  the  said 

ilid  on  or  about  the  day  of 

abscond  and  quit  my  sendee  without  my  consent 

Witness,  ^'C.  [as  for  apprentice.'] 


certify,  that 
before  me  at 
of 


Form  of  Justice's  Certificate  to  be  given  to 
the  Master  of  an  Apprentice. 

}I  one  of  Her  Msjesty's 

justices  of  the  peace  of 

of  came 

the  day 

one  thousand  eight  hundred  and 
,  and  made  oath  that  he  was  by 
trade  a  ,  and  that  was 

bound  to  serve  as  an  apprentice  to  him  in  the 
said  trade,  by  indenture  dated  the 
day  of  ,  for  the  term  of 

years;  and  that  the  said  apprentice  did  on  or 
about  the  da^  of 

abscond  and  quit  the  service  of  the  said 

without  his  consent,  and  that  to  the 


Form  of  Justice's  Certificate  to  be  given 
to  the  Master  of  an  indentured  Labousbil 

}I  one  of  Her  Majesty's 

justices  of  the  peace  of 
certify,  that  of  came 

before  me  at  the  daj 

of  and  made  oath  that 

was  bound  to  serve  as  an  indentured  laboiuer 
to  him  by  indenture  dated  the  day 

of  for  the  term  of 

years,  and  that  the  said  indentured  labourer  did 
on  or  about  the  day  of 

abscond  and  quit  the  service  of  the  said 
without  his  consent. 
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Descriptive  Return  of                                          who* 

on  the                              day  of 
to  confinement  at                                      on  the 
as  a  deserter  from  the                           Bn.  of  the 

•  After  the  word  "who,"  to  be  inserted  either  the  words  -^was  apprehended," 

the  case  may  be. 

W.O.  Form  87. 
at 
and  was  committed 
day  of 
Regiment  of 

or  "  surrendered  himself,"  as 

Age  -          - 

Height 

Feet. 

Inches. 

Complexion  ------ 

Hair             -            -            ... 

'V 

Bjes            .----- 

Marks 

In  QDiform  or  plain  clothes   -           -           -            . 

Probable  date  of  enlistment,  and  where* 

Frobable  date  of  desertion,  and  from  what  place 

Kame,  occupation,  and  address  of  the  person  by 
whom  or  through  whose  means  the  deserter  was 
apprehended  and  secured.f 


Particulars  in  the  evidence  on  which  the  prisoner  is 
committed,  and  showing  whether  he  surrendered  or 
vas  apprdiended,  and  in  what  manner,  and  upon 
what  grounds.  The  fullest  possible  details  to  be 
given. 


•  It  should,  if  it  can  be  aaoertained.  be  here  inserted,  in  case  of  a  recruit,  whether  he  received  pay  other  than  enlisting 

iLoney.  or  enlisting  money  only.  ,    .  ^. .        _x    «  «i.^  .^^.....^  .v^.,i^  u» 

+  It  u  important  for  the  public  service,  and  for  the  interest  of  the  deserter,  that  this  i>art  of  the  'f*"™  should  bo 

wumtely  fifiil  up,  and  the  details  should  be  inserted  by  the  magistrate  in  his  own  handwriting,  or,  under  his  direction. 

by  his  clerk. 


I  de  hereby  certify,  that  the  prisoner  has  been 
duly  examined  before  me  as  to  the  circumstances 
herein  stated,  and  has  declared  in  my  presence  that 
be^  a  deserter  from  the  before-mentioned 

corps,  and  I  recommend§  for  a 

reward  of       s. 

X  Insert  is,  or  is  net,  as  the  case  may  be. 

§  It  is  requested  that  the  magistrate  will  insert  the  name 
^  the  perwm  to  whom  the  reward  is  due.  and  the  amount 
lS<^  lOc  I5f..  or  20s.,l  which,  in  his  opinion,  should  be 
wanted  in  this  particular  case. 


Signature 
Residence 
Post  Town 


of  committing 
Magistrati, 


^Signature  of  prisoner, 
^Signature  ofittformant. 
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Chap.  8. 


Marine  Mutiny, 


ABSTRACT   OF  THE   ENACTMENTS. 

1.  Power  to  Lord  High  Adiniral,  Sfc,  to  make  Articles  for  the  punishment  of  mutiny,  desertion^  SfC. 

2.  As  to  offences  against  former  Mutiny  Acts  and  Articles  of  War.     Limitation  as  to  time, 

3.  Provisions  of  this  Act  to  extend  to  Jersey,  Sfc, 

4.  Application  of  Act  and  Articles  of  War, 

5.  The  ordinary  course  of  law  not  to  be  interfered  with, 

6.  No  person  tried  by  civil  power  to  be  punished  by  court-martial  for  same  offence  except  by  cashier- 

ing, Sfc, 

7.  Marines  to  be  subject  to  the  discipline  of  the  navy  while  on  board  ship, 

8.  Power  to  Lord  High  Admiral,  SfC,  to  grant  commissions  for  holding, general  courts-martial.  Sec,  Plaet 

where  offenders  may  be  tried, 

9.  Power  of  general  courts-martial, 

10.  Powers  qf  district  or  garrison  courts-martial, 

11.  Powers  (f  divisional  and  detachment  courts-martial, 

12.  Courts-martial  on  line  of  march  or  in  transport  ships,  Sfc, 

13.  Powers  of  detachment  general  courts-martial, 

14.  Officers  of  the  manne  and  land  forces  may  sit  in  conjunction  on  courts-martial, 

15.  If  no  superior  officer  of  land  forces  is  present  in  command  of  a  district,  ^'c,  an  officer  of  marines 

may  convene  a  court-martial, 

16.  President  of  courts-martial, 

17.  Proceedings  at  trial, 

18.  Swearing  and  summoning  witnesses.     Oath  to  be  administered  to  shorthand  writer, 

19.  No  second  trial,  but  remsion  allowed, 

20.  Crimes  punishable  with  death, 

21.  Commutation  of  death  for  penal  servitude  or  imprisonment,  SfC, 

22.  Embezzlement  punishable  by  penaVservitude,  imprisonment,  ^c, 

23.  As  to  execution  of  sentences  of  penal  servitude  in  the  United  Kingdom, 

24.  As  to  execution  of  sentences  in  the  colonies, 

25.  Sentence  of  penal  servitude  may  be  commuted  for  imprisonment, 
'26.  Of  forfeitures,  when  combined  with  penal  servitude, 

27.  Disposal  of  convict  after  sentence  of  penal  servitude. 
2S.  Power  to  inflict  corporal  punishment  in  certain  cases. 

29.  Power  to  {t^icl  corporal  punishment  and  imprisonment, 

30.  Power  to  commute  corporal  punishment, 

31 .  Power  to  commute  a  sentence  of  cashiering, 

32.  Forfeiture  of  pay  and  pension  by  sentence  of  court-martial. 

33.  Forfeiture  of  pay  on  conviction  of  desertion  or  felony. 

34.  Forfeiture  of  pay  when  in  confinement ;  or  during  absence  on  commitment  under  a  charge,  oriu 

arrest  for  debt ;  or  when  prisoner  of  war  ;  or  when  convicted  of  desertion  or  absence  mthout 
leave  ;  or  when  absent  without  leave, 

35.  Stoppages, 

36.  Discharge  with  ignominy, 

37.  Power  of  imprisonment  by  general,  district,  or  garrison  courts-martial, 

38.  Power  ^imprisonment  by  divisional  or  detachment  courts-martial, 

39.  Imprisonment  of  offender  already  under  sentence, 

40.  Term  and  place  of  imprisonment. 

41.  Proviso  for  removal  of  prisoners. 

42.  Custody  of  prisoners  under  military  sentence  in  common  gaols. 

43.  Subsistence  of  prisoners  in  common  gaols. 

44.  Notice  to  be  given  of  expiration  of  imprisonment  in  common  gaols. 
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45.  MUitary  prisons  established  under  any  Act  for  punishing  mutiny  and  desertion  in  the  army  to  be 

deemed  public  prisons, 

46.  Musters,  and  penalty  on  false  musters. 

47.  Verifyiny  of  muster  rolls. 

48.  Trials  for  desertion  after  subsequent  re-eiilistment, 

49.  Apprehension  of  deserters.     Transfer  of  deserters, 

50.  Temporary  custody  of  deserters  in  gaols, 

51.  Fraudulent  confession  of  desertion. 

52.  Punishment  for  inducing  marines  to  desert. 

53.  Extension  of  furlough  in  case  of  sickness. 

54.  Marines  liable  to  be  taken  out  of  Her  Majesty^s  service  only  for  felony  and  certain  misdemeanors, 

or  for  debts  amounting  to  301,  and  upwards j   but  not  liable  to  be  taken  out  of  Her  Majesty's 
service  for  debts  under  30/.,  or  for  breach  of  contract. 

55.  Ofeers  not  to  be  sheriffs,  mayors,  Sfc. 

56.  (iiestions  to  be  put  to  recruits  on  enlisting, 

57.  Recruits,  when  deemed  to  be  enlisted. 

58.  When  recruiis  to  be  taken  before  a  justice. 

59.  Dissent  and  relief  from  enlistment. 

60.  Attesting  of  recruits. 

61.  Beeruits  untU  they  have  been  attested  or  received  pay  not  triable  by  court-martial,  but  in  certain 

cases  punishable  as  rogues  and  vagabonds. 

62.  Attested  recruits  triable  in  some  cases  either  before  two  justices  or  before  a  court-martial. 

63.  Recruits  absconding. 

64.  As  to  militiamen  enlisting  into  regular  forces. 

65.  Volunteer  permanent  staff  officers  enlisting  into  regular  forces, 

66.  Penalty  en  persons  offending  as  to  enlistment. 

67.  At  to  re-enlistment  abroad. 

6S.  Apprentices  enlisting  to  be  liable  to  serve  after  the  expiration  of  their  apprenticeship, 
69.  Claims  of  masters  to  apprentices. 

/i'.  No  apprentice  claimed  by  the  master  shall  be  taken  away  without  a  warrant.    Punishment  of  appren- 
tices enlisting. 
71.  Removal  of  doubts  as  to  attestation  of  marines. 
It  Power  to  Admiralty  to  order  pay  to  be  withheld, 

73.  Billeting  of  marines. 

74.  Allowance  to  innkeepers. 

75.  Supply  of  carriages. 

76.  Rates  for  carriages. 

77.  As  to  siqtply  of  carriages,  Sfc.  in  cases  of  emergency. 

7H.  Justices  of  peace  to  direct  payment  of  sums  expended  for  carriages,  ^-c. 

79.  Lord  Lieutenant  of  Ireland  may  depute  persons  to  sign  routes. 

^^  Exemption  from  tolls. 

^1.  Marching  money  on  discharge. 

"^'2.  Penalties  upon  civil  subjects  offending  against  the  laws  relating  to  billets  and  carriages. 

^•1  Penalty  upon  officers  of  marines  so  offending. 

^.  Penalty  for  forcible  entry  in  pursuit  of  deserters  without  warrant. 

>^.  Penalty  for  purchasing  clothes,  Sfc.from  any  marine. 

J^.  Penalty  on  unlawful  recruiting. 

^J.  Penalty  on  killing  game  without  leave. 

^^.  Limitations  of  actions. 

^9.  Recovery  of  penalties. 

9^.  Appropriation  of  penalties. 

91.  Licenses  of  canteens. 

92.  Mode  of  recording  a  mariners  settlement. 

93.  Liability  of  marine  to  maintain  wife  and  children. 
^M.  Administration  of  oaths.     Perjury. 

95.  Definition  of  terms.     Marines  not  to  be  billeted  in  private  houses,  4*c. 

96.  Repeal  of  sect.  2.  and  Schedule  A.  of  \0  ^  II  Vict.  c.  63. 

97.  Duration  of  Act. 
Schedule, 
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An  Act  for  the  Regulation  of  Her  Ma- 
jesty's Royal  Marine  Forces  while 
dn  shore.  (24th  April  1877.) 

Whereas  it  is  judged  necessary  for  the  safety 
of  the  United  Kingdom,  and  the  defence  of  the 
possessions  of  this  realm,  that  a  body  of  Royal 
Marine  forces  should  be  employed  in  Her  Ma- 
jesty's fleet  and  naval  service,  under  the  direction 
of  the  Lord  High  Admiral  of  the  United  King- 
dom, or  the  Commissioners  for  executing  the 
office  of  Lord  High  Admiral  aforesaid : 

And  whereas  the  said  forces  may  frequently 
be  quartered  or  be  on  shore,  or  sent  to  do  duty 
or  be  on  board  transport  ships  or  merchant 
ships  ox  vessels,  or  ships  or  vessels  of  Her 
Majesty,  or  other  ships  or  vessels,  or  they  may 
be  under  other  circumstances  in  which  they  will 
not  be  subject  to  the  laws  relating  to  the  govern- 
ment of  Her  Majesty's  forces  by  sea : 

And  whereas  no  man  can  be  forejudged  of  life 
or  limb,  or  subjected  in  time  of  peace  to  any  kind 
of  punishment  within  this  realm,  by  martial  law, 
or  m  any  other  manner  than  by  the  judgment  of 
his  peers,  and  according  to  the  known  and  esta- 
blished laws  of  this  realm;  yet  nevertheless  it 
being  requisite  for  the  retaining  of  such  forces  in 
their  duty  that  an  exact  discipline  be  observed, 
and  that  marines  who  shall  mutiny  or  stir  up 
sedition,  or  shall  desert  Her  Majesty's  service,  or 
be  guilty  of  any  other  crime  or  oflPence  in  breach 
of  or  to  the  prejudice  of  good  order  and  discipline, 
be  brought  to  a  more  exemplary  and  speedy 
punishment  than  the  usual  forms  of  the  law  will 
^Jloiv  * 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty;  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  It  shall  be  lawful  for  the  said  Lord  High 
Admiral,  or  the  Commissioners  for  executing 
the  office  of  Lord  High  Admiral  aforesaid, 
from  time  to  time  to  make,  ordain,  alter,  and 
establish  rules  and  Articles  of  War,  under  the 
hand  of  the  said  Lord  High  Admiral,  or  under 
the  hands  of  any  two  or  more  of  the  said 
Commissioners,  for  the  better  government  of 
Her  Majesty's  Royal  Marine  forces,  and  for  the 
punishment  of  mutiny,  desertion,  immorality, 
breach  of  discipline,  misbehaviour,  neglect  of 
duty,  and  any  other  oflfence  or  misconduct  of 
which  they  shall  be  guilty,  in  any  place  on  shore 
or  afloat  in  or  out  of  Her  Majesty  s  dominions,  or 
at  any  time  when  or  under  any  circumstances  in 
which  they  shall  not  be  amenable  to  the  laws  for 
the  government  of  Her  Majesty's  ships,  vessels, 
and  forces  by  sea,  and  for  regulating  the  pro- 
ceedings of  courts-martial,  which  rules  and 
articles  shall  be  judicially  taken  notice  of  by  all 
judges  and  in  all  courts  whatsoever ;  and  copies 


of  the  same  shall,  as  soon  as  convenieatly  mar  be 
after  the  same  shall  have  been  made,  be  trans- 
mitted by  the  Secretary  of  the  Admiralty  for  the 
time  being  (certified  under  his  hand)  to  the 
judges  of  Her  Majesty's  superior  courts  at  West- 
minster, Dublin,  and  Edinburgh  respectirelr, 
and  also  to  the  governors  of  Her  Majestjrs 
dominions  abroad;  provided  that  no  person 
within  the  United  Kingdom  of  Great  Britain  and 
Ireland  or  within  the  British  Isles  shall  bj  sach 
Articles  of  War  be  subject  to  suffer  any  punish- 
ment extending  to  life  or  limb,  or  to  be  kept  in 
penal  servitude,  except  for  crimes  which  are  by 
this  Act  expressly  made  liable  to  such  punish- 
ment as  aforesaid,  or  shall  be  subject,  with  refe- 
rence to  any  crimes  made  punishable  by  this  Act, 
to  be  punished  in  any  manner  which  may  be  in- 
consistent  with  the  provisions  of  this  Act. 

2.  All  crimes  and  offences  committed  against 
any  former  Act  made  for  the  regulation  of  the 
Royal  Marine  forces  while  on  shore,  or  against 
any  of  the  rules,  regula^ons,  or  Articles  of  War 
made  and  established  by  virtue  of  the  same,  maj, 
during  the  continuance  of  this  Act,  be  tried,  in- 
quired of,  and  punished  in  like  manner  as  if  they 
had  been  conunitted  against  this  Act ;  and  eveij 
warrant  for  holding  any  court-martial  under  any 
former  Act  shall  remam  in  full  force  notwith- 
standing the  expiration  of  such  Act ;  and  all  pro- 
ceedings of  any  court-martial  upon  any  trial 
begun  under  the  authority  of  such  former  Act 
shall  not  be  discontinued  by  the  expiration  of 
the  same :  Provided  always,  that  no  person  shall 
be  liable  to  be  tried  and  punished  for  any  offence 
against  any  of  the  said  Acts  or  Articles  of  War 
which  shall  appear  to  have  been  committed  more 
than  three  years  before  the  date  of  the  conunis- 
sion  or  warrant  for  such  trial,  unless  the  person 
accused,  by  reason  of  his  having  absented  him- 
self, or  of  some  other  nmnifest  impediment,  shall 
not  have  been  amenable  to  justice  within  that 
period,  in  which  ca^e  such  {)er8on  shall  be  liable 
to  be  tried  at  any  time  not  exceeding  two  years 
after  the  impediment  shall  have  ceased ;  and  pro- 
vided also,  that  if  any  officer  or  marine  in  any 
place  beyond  the  seas  shall  commit  any  of  the 
offences  punishable  by  court-martial  under  this 
Act,  and  shall  escape  and  come  or  be  brought 
into  this  realm  before  he  be  tried  for  the  same, 
he  shall,  when  apprehended,  be  tried  for  the  same 
as  if  such  offence  had  been  committed  within 
this  realm. 

3.  This  Act  shall  extend  to  the  islands  of 
Jersey,  Guernsey,  Aldemey,  Sark,  and  Man,  and 
the  islands  thereto  belonging,  as  to  the  prorisions 
herein  contained  for  enlisting  of  recruits,  whether 
minors  or  of  full  age,  and  swearing  and  attesting 
such  recruits,  and  for  mustering  and  paying, 
and  to  the  provisions  for  trial  and  punishment  of 
officers  and  marines  who  shall  be  charged  ni^ 
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mutinj  and  desertion  or  any  other  of  the  offences 
vrhich  are  by  this  Act  declared  to  be  punishable 
by  the  sentence  of  a  court-martial,  and  also  to 
the  provisions  which  relate  to  the  punishment  of 
persons  who  shall  conceal  deserters,  or  shall 
knowingly  buy,  exchange,  or  otherwise  receive 
any  arms,  medids  for  good  conduct  or  for  dis- 
doguished  or  other  service,  clothes,  military  fur- 
niture, or  regimental  necessaries  from  any  marine 
or  deserter,  or  who  shall  cause  the  colour  of  any 
such  clothes  to  be  changed ;  and  also  to  the  pro- 
nsions  for  exempting  marines  from  being  taken 
out  of  Her  Majesty's  service  for  not  support- 
ing or  for  leaving  chargeable  to  any  parish  any 
wife  or  child  or  children,  or  on  account  of  any 
breach  of  contract  to  serve  or  work  for  any 
employer,  or  on  account  of  any  debts  under  thirty 
pouQ^  in  the  said  islands. 

4.  AU  the  provisions  of  the  Act,  and  any 
Articles  of  War  made  in  pursuance  of  this  Act, 
shall  apply  to  all  persons  who  are  or  shall  be 
commissioned  or  in  pay  as  an  officer,  or  who  are 
or  shall  be  listed  or  m  pay  as  a  non-commissioned 
officer  or  maiine. 

5.  Nothing  in  this  Act  contained  shall  be  con^ 
struedto  extend  to  exempt  any  officer  or  marine 
from  being  proceeded  against  by  the  ordinary 
course  of  law  when  accused  of  felony  or  misde- 
meanor, or  of  any  misdemeanor  other  than  the 
misdemeanor  of  refusing  to  comply  with  an  order 
of  justices  for  the  payment  of  money;  and  any 
commanding  officer  who  shall  neglect  or  refuse, 
when  due  application  shall  be  made  to  him  for 
that  purpose,  to  deliver  over  to  the  civil  magis- 
trate any  officer  or  marine,  or  who  shall  wilfully 
obstruct,  neglect,  or  refuse  to  assist  any  peace 
officer  in  apprehending  any  such  offender,  shall, 
upon  conviction  thereof  in  any  of  Her  Majesty's 
courts  at  Westminster,  Dublin,  or  Edinburgh,  be 
deemed  to  be  thereupon  cashiered,  and  shall  be 
utterly  disabled  to  hold  any  civil  or  military  office 
or  employment  in  Her  Majesty's  service ;  and  a 
certificate  of  such  conviction  snail  be  transmitted 
to  the  Secretary  of  the  Admiralty. 

6.  Xo  person  subject  to  this  Act  having  been 
acquitted  or  convicted  of  any  crime  or  offence  by 
the  dril  magistrate  or  by  the  verdict  of  a  jury 
shall  be  liable  to  be  again  tried  for  the  same  crime 
or  offence  by  a  court-martial,  or  to  be  punished 
for  the  same  otherwise  than  by  cashiering  in  the 
case  of  a  commissioned  officer,  or  in  the  case  of  a 
warrant  officer  by  reduction  to  an  inferior  class, 
or  to  the  rank  of  a  private  marine,  by  order  of 
the  Lord  High  Admiral,  or  the  Commissioners 
for  executing  the  office  of  Lord  High  Admiral, 
or  in  the  case  of  a  non-commissioned  officer,  by 
reduction  to  the  ranks,  by  order  of  the  comman- 
dant of  the  division  to  which  such  non-commis- 
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sioned  officer  may  belong;  and  whenever  any 
officer  or  marine  shall  have  been  tried  before  a  court 
of  ordinary  criminal  jurisdiction,  the  clerk  of  the 
court  or  other  officer  having  the  custody  of  the 
records  of  such  court,  or  the  deputy  of  such  clerk, 
shall,  if  required  by  the  officer  commanding  the 
division  to  which  such  officer  or  marine  belongs, 
transmit  to  him  a  certificate  containing  the  sub- 
stance and  effect  only,  omitting  the  formal  part, 
of  the  indictment,  conviction,  and  entry  of 
judgment  thereon  or  acquittal  of  such  officer  or 
marine,  and  shall  be  allowed  for  such  certificate 
a  fee  of  three  shillings. 

7.  All  of  Her  Majesly's  Royal  Marine  forces 
shall,  during  the  time  they  shall  be  respectively 
borne  on  the  books  of  or  be  on  board  any  of  Her 
Majesty's  ships  or  vessels  in  commission,  either 
as  part  of  the  complement  or  as  supernumeraries, 
or  otherwise,  be  subject  and  liable  in  every  res- 
pect to  the  laws  for  the  government  of    Her 
Majesty's  forces  by  sea,  and  to  the  rules  and  dis- 
cipline of  the  Royal  Navy  for  the  time  being,  and 
shall  and  may  be  proceeded  against  and  punished 
for  offences  committed  by  them  whilst  so  borne  or 
on  board,  in  the  same  manner  as  the  officers  and 
seamen  employed  in  the  Royal  Navy  may  be  tried 
or  punished ;  except  when  and  so  long  as  any 
marine  officers  or  marines  shall  be  landed  from 
any  of  Her  Majesty's  ships,  and  be  employed  in 
military  oj)erations  on  shore,  and  when  on  such 
occasions  the  senior  naval  officer  present  shall 
deem  it  expedient  to  issue  an  oraer  declaring 
that  such  marine  officers  and  marines  shall  during 
such  employment  on  shore  be  subject  to  the  regu- 
lations of  this  Act,  in  which  cases,  and  while  such 
order  shall  remain  in  force,  they  shall  be  subject 
to  such  regulations,  and  be  tried  and  punished 
under  this  Act  accordingly  for  any  offences  to  be 
committed  by  them  while  so  on  shore ;  and,  with 
or  without  any  commission  or  warrant  from  the 
said  Lord  High  Admiral  or  the  said  Commissioners 
for  that  purpose,  the  officer  commanding  in  chief 
or  commanding  for  the  time  being   any  such 
marine  officers  or  marines  shall  have  power  and 
authority  to  convene,  and  to  authorise  any  officer 
to  convene,  courts-martial  under   this  Act,  as 
occasion   may  require,  for  the  trial  of  offences 
committed  by  any  of  the  Royal  Marine  forces, 
whether  the  same  shall  have  been  committed 
before  or  after  such  officer  shall  have  taken  upon 
himself  such  command :  Provided  always,  that  if 
any  marine   officer  or  marine  so  borne  on  the 
books  of  an^  of  Her  Majesty's  ships  or  otherwise 
shall  commit  any  offence  for  which  he  shall  not 
be  amenable  to  a  naval  court-martial,  he  may  be 
tried  and  punished  for  the  same  in  the  same  man- 
ner as  other  officers  or  marines  may  be  tried  and 
punished  for  the  like  offences  under  the  authority 
of  this  Act ;  or  if  the  Commbsioners  for  execu- 
ting the  office  of  Lord  High  Admiral  aforesaid  so 
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direct,  he  may  be  so  tried  and  punished  for  any 
ofPence  committed  by  him  on  shore,  whether  he 
be  or  be  not  amenable  to  a  naval  court-martial 
for  the  same. 

8.  It  shall  be  lawfnl  for  the  said  Lord  High 
Admiral,  or  the  Commissioners  for  executing  the 
office  of  Lord  High  Admiral  aforesaid,  from  time 
to  time  to  grant  commissions  or  warrants  under 
the  hand  of  the  said  Lord  High  Admiral,  or 
under  the  hands  of  any  two  or  more  of  the  said 
"Commissioners,  for  the  holding  of  general  and 
other  courts-martial  within  the  United  Kingdom 
of  Great  Britain  and  Ireland,  and  elsewhere  out 
of  the  same,  in  like  manner  as  has  been  hereto- 
fore used,  and  for  bringing  offenders  against  this 
Act  and  the  Articles  of  War  to  justice,  and  to 
erect  and  constitute  courts-martial,  as  well  within 
the  said  United  Kingdom  and  the  British  Isles 
as  in  any  of  Her  Majesty's  garrisons  or  dominions 
or  elsewhere  beyond  the  seas,  and  to  grant  com- 
missions or  warrants  to  the  officer  or  officers  com- 
manding in  chief  or  commanding  for  the  time 
being  any  of  Her  Majesty's  Royal  Marine 
forces,  as  welJ  within  the  said  United  King- 
dom as  Her  Majesty's  other  dominions,  and 
in  any  foreign  parts  out  of  the  same  dominions, 
for  convening,  as  well  as  for  authorising  any 
officer  to  convene,  courts-martial,  as  occasion 
may  require,  for  the  trial  of  offences  committed 
by  any  of  the  Royal  Marine  forces,  whether 
the  same  shall  have  been  committed  before 
or  after  such  officer  shall  have  taken  upon 
himself  such  command,  or  before  or  after  any 
such  commission  or  warrant  shall  be  granted, 
provided  that  the  officer  so  authorised  be  not 
below  the  degree  of  a  field  officer,  except  in  de- 
tached situations  beyond  seas,  where  a  captain 
may  be  authorised  to  convene  district  or  garrison 
courts-martial;  every  officer  so  authorised  to 
convene  courts-martial  may  confirm  and  cause  to 
be  executed,  or  may  suspend,  mitigate,  or  remit, 
the  whole  or  any  imexpired  portion  of  the  sen- 
tence of  any  court-martial  convened  by  him  or 
by  any  officer  previously  so  authorised  according 
to  the  terms  of  his  warrant;  and  any  person 
subject  to  this  Act  who  shall,  in  any  of  Her 
Majesty's  dominions  or  elsewhere,  commit  any  of 
the  offences  for  which  he  may  be  liable  to  be  tried 
by  court-martial  by  virtue  of  this  Act  or  of  the 
Articles  of  War,  may  be  tried  and  punished  for 
the  same  in  any  part  of  Her  Majesty  s  dominions, 
or  other  place  where  he  may  have  come  or  be 
after  the  commission  of  the  offence,  as  if  the 
offence  had  been  committed  where  such  trial  shall 
take  place. 

9.  Every  general  court-martial  convened  within 
the  Unitea  Kingdom  or  the  British  Isles  shall 
consist  of  not  less  than  nine  commissioned 
officers,  each  of  whom  shall  have  held  a  commis- 


sion for  three  years  before  the  date  of  the  assem- 
bly of  the  court.  Every  general  court-martial 
shall  have  power  to  sentence  any  officer  of  marines 
or  marine  to  suffer  death,  penal  serritade,  im- 
prisonment, forfeiture  of  pay  or  pension,  or 
any  other  punishment  which  shall  accord  with 
the  usage  of  the  service;  but  no  sentence  of 
death  by  a  court-martial  shall  -  pass  unless  two 
thirds  at  least  of  the  officers  pre^nt  shall  concur 
therein.  No  sentence  of  penal  servitude  shall  be 
for  a  period  of  less  than  five  years,  and  no  sen- 
tence of  imprisonment  shall  be  for  a  period  longe 
than  two  years. 

10.  Every  district  or  garrison  court-martial  con- 
vened withm  the  United  Kingdom  or  the  British 
Isles  shall  consist  of  not  less  than  seven  com- 
missioned officers,  and  shall  have  the  same  power 
as  a  general  court-martial  to  sentence  any  marine 
to  such  punishments  as  shall  accord  with  the 
provisions  of  this  Act ;  provided  that  the  sentence 
of  a  district  or  garrison  court-martial  shall  be 
confirmed  by  the  general  officer,  jjovemor,  or 
senior  officer  in  command  of  the  district,  f^airison, 
island,  or  colony,  and  that  no  such  district  or 
garrison  court-martial  shall  have  power  to  try  a 
commissioned  officer,  or  to  pass  any  sentence  of 
death  or  penal  servitude. 

11.  A  divisional  or  detachment  court-martial 
shall  consist  of  not  less  than  five  commissiotted 
officers,  unless  it  be  found  impracticable  to  as- 
semble that  number,  in  which  case  three  shall  he 
sufficient,  and  shall  have  uowct  to  sentence  any 
marine  to  corporal  punishment  or  to  imprison- 
ment, and  forfeiture  of  pay,  in  such  manner  as 
shall  accord  with  the  pro^asions  of  this  Act. 

12.  In  cases  of  mutiny  and  insubordination 
accompanied  with  personal  violence  or  of  other 
offences  committed  on  the  line  of  march,  or  on 
board  any  transport  ship,  convict  ship,  or  mer- 
chant vessel,  the  offender  may  be  tried  by  a  divh 
sional  or  detachment  court-martial,  and  the  sen- 
tence may  be  confirmed  and  carried  into  execution 
on  the  spot  by  the  officer  in  immediate  command, 
provided  that  the*  sentence  shall  not  exceed  that 
which  a  divisional  court-martial  is  competent  to 
award. 

13.  It  shall  be  lawful  for  any  officer  command- 
ing any  detachment  or  portion  of  Her  Majesty  s 
Royal  Marine  forces,  upon  complaint  made  to 
him  of  any  offence  committed  against  the  pro- 
perty or  person  of  any  inhabitant  of  or  resident 
m  any  country  in  which  Her  Majesty's  Royw 
Marine  forces  are  so  serving  by  any  person 
under  the  immediate  command  of  any  such 
officer,  to  summon  and  cause  to  be  assembled  a 
detachment  general  court-martial,  which  shall 
consist  of  not   less   than   three  commissioned 
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offioen,  for  the  trial  of  any  such  person,  notwith- 
standing such  officer  shall  not  have  received  any 
wvnnt  empowering  him  to  assemble  courts- 
martial;  ana  every  such  court-martial  shall  have 
the  same  powers  in  regard  to  summoning  and 
examining  witnesses,  trial  of  and  sentence  upon 
offenders,  as  are  granted  by  this  Act  to  general 
conrts-martial :  Provided  idways,  that  no  sen- 
tence of  any  such  detachment  coiut-martial  shall 
be  executed  until  the  officer  commanding  the 
irmj  to  which  the  division,  brigade,  detachment, 
or  party  to  which  any  person  so  tried  shall  belong 
shall  have  approved  and  confirmed  the  same. 

14.  When  it  is  necessary  or  expedient,  a  court- 
martial  composed  exclusively  of  officers  of  the 
Rojal  Marines,  or  a  court-martial  composed  of 
officers  of  Her  Majesty's  Army,  or  of  Her  Ma- 
jesty's Indian  Army,  or  of  both  or  of  either, 
together  with  officers  of   the    Royal   Marines, 
wnether  the  commanding  officer  by  whose  order 
such  court-martial  is  assembled  belongs  to  the 
land  or  to  the  marine  forces,  may  try  a  person 
belonging  to  any  one  of  the  said  three  services ; 
provided  that  when  the  person  to  be  tried  shall 
belong  to  Her  Mi^esty's  Royal  Marine  forces, 
then  the  provisions  of  this  Act,  or  of  such  Act  as 
shall  be  raen  and  there  in  force  for  the  regulation 
of  Her  Majesty's  Royal  Marine  forces  while  on 
shore,  and  the  oaths  therein  respectively  pre- 
scribed, and  the   Rules   and  Articles    of  War 
(elating  to  the  Royal  Marines  then  and  there  in 
force,  Miall  be  applicable  to  such  court,  and  the 
proceedings  thereof  and  relating  thereto;  but 
where  the  person  to  be  tried  shall  belong  to  Her 
Majesty's  Army,  or  sliall  belong  to  Her  Ma- 
jes^'s  Indian  Army,  and  be  within  the  United 
Kingdom,  then  the  proceedings  of  such  court 
shall  be  regulated  as  if  the  court  were  com- 
posed of  officers  of  Her  Majesty's  Army  only, 
and  the  provisions  of  the  Act  then  and  there  m 
force  for  the  punishment  of  mutiny  and  deser- 
tion, and  for  the  better  payment  of  the  army  and 
their  Quarters,  and  the  paths  therein  prescribed, 
ud  the  Rules  and  Articles  of  War  relating  to 
fler  Majesty's  Army  then  and  there  in  force, 
shall  be  applicable  to  such  court,  and  the  pro- 
ceedings thereof  and  relating  thereto ;  and  where 
the  person  to  be  tried  shall  belong  to  Her  Ma- 
j^ty's  Indian  Army,  and  be  out  of  the  United 
Kingdom,  the  provisions  of  such  Act  or  Acts  as 
shall  be  then  and  there  in  .force  for  punishing 
mutiny  and  desertion  of  officers  and  soldiers  in 
Her  Majesty's  Indian  Army,  and  the  Rules  and 
Articles  of  War,  if  any,  relating  to  such  officers 
&od  soldiers  then  and  there  in  force,  shall  be 
applicable  to  such  court,  and  the  proceedings 
thereof  and  relating  thereto. 

15.  Provided  there  be  no  superior  officer  of 
Her  Majesty's  land  forces  present  in  command  of 


a  district,  garrison,  station,  or  place  where 
marines  may  be  serving,  it  shall  be  lawful  for 
any  officer  of  the  Royal  Marine  corps  of  the 
degree  of  a  field  officer,  and  holding  a  commis- 
sion from  the  Lord  High  Admiral,  or  the  Com- 
missioners for  executing  the  office  of  Lord  High 
Admiral,  for  that  purpose,  but  not  otherwise,  to 
convene  or  assemble  a  district  or  garrison  court- 
martial,  to  be  composed  as  before  stated,  and  for 
such  court  to  proceed  to  try  any  marine  or 
marines  below  the  rank  of  commissioned  officer 
for  any  of  the  ofiPences  cognizable  by  a  district  or 
garrison  court-martial;  but  the  sentence  so 
awarded  by  any  such  court  shaU  not  be  carried 
into  effect  until  the  senior  officer  of  the  Ro}  al 
Marines  in  the  district,  garrison,  station,  or 
place,  not  being  a  member  of  the  court,  shall 
have  confirmed  the  same  :  Provided  always,  that 
if  there  be  any  such  superior  officer  of  Her  Ma- 
jesty's land  forces  present  in  command  of  the 
district,  garrison,  station,  or  place  where  marines 
may  be,  in  such  case  it  shaU  be  lawful  for  him  to 
convene  or  assemble  such  district  or  garrison 
court-martial  for  the  trial  of  an^  marine  or 
marines  below  the  rank  of  a  commissioned  officer, 
and  for  such  court-martial  to  try  any  such  marine 
or  marines  in  conformity  with  the  provisions  of 
this  Act  and  the  Articles  of  War  to  be  made  in 

Eursuance  hereof;  but  the  sentence  which  may 
e  awarded  by  any  such  court  which  may  be 
convened  or  assembled  by  any  such  superior 
officer  shall  not  be  earned  into  effect  until 
such  superior  officer  shall  have  confirmed  the 
same. 

16.  The  president  of  everv  court-martial  shall 
be  appointed  by  or  under  the  authority  of  the 
officer  xonvening  such  courts,  and  shaU  in  no 
case  be  the  confirming  officer,  or  the  officer  iiiliose 
duty  it  has  been  to  investigate  the  charges  on 
which  the  prisoner  is  to  be  arraigned,  nor,  in  the 
case  of  a  general  court-martial,  under  the  degree 
of  a  field  officer,  unless  where  a  field  officer 
cannot  be  had,  nor  in  any  case  whatsoever  under 
the  degree  of  a  captain,  save  in  the  case  of  a  de- 
tachment general  court-martial  holden  out  of 
Her  Majesty's  dominions,  or  of  a  divisional  or 
detachment  court-martial  holden  on  the  Hne  of 
march,  or  on  board  a  transport  ship,  convict  ship, 
merchant  vessel,  or  troop  ship  not  in  conunission, 
or  on  any  foreign  station  where  a  captain  cannot 
be  had :  Provided  always,  that  in  tne  case  of  a 
detachment  general  court-martial  holden  out  of 
Her  Migesty's  dominions  the  officer  convening 
such  court  may  be  the  president  thereof. 

17<  In  all  trials  by  court-martial,  as  soon  as  the 
president  and  other  officers  appointed  to  ser^e 
thereon  shall  be  assembled,  their  names  shall  be 
read  over  in  the  hearing  of  the  prisoner,  who  shall 
thereupon  be  asked  if  he  objects  to  being  tried  by 
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the  president  or  by  any  of  such  officers,  and  if  the 
prisoner  shall  then  object  to  the  president,  such 
objection,  unless  disallowed  by  two  thirds  at  least 
of  the  other  officers  appointed  to  form  the  court, 
shall  be  referred  to  the  decision  of  the  authority 
by  whom  such  president  shall  have  been  appointed ; 
but  if  he  object  to  any  officer  other  than  tne  presi- 
dent, such  objection  shall  be  decided  by  the 
president  and  the  other  officers  so  aforesaid 
appointed  to  form  the  court ;  and  when  the  place 
of  the  president  or  other  officer  in  respect  of 
whom  any  challenge  shall  have  been  made  and 
allowed  shall  be  supplied  by  some  officer  in  respect 
of  whom  no  challenge  shall  be  made  or  allowed, 
or  if  no  challenge  wnatever  shall  have  been  made, 
or,  if  made,  not  allowed,  the  president  and  the 
other  officers  composing  a  general  court-martial 
shall  take  the  oaths  in  the  schedule  to  this  Act 
annexed  before  the  judge  advocate  or  his  deputy 
or  person  officiating  as  judge  advocate,  and  on 
trials  by  other  courts-martial  before  the  president 
of  such  court,  who  are  hereby  resj)ectively  autho- 
rised to  administer  the  same,  and  any  sworn 
member  may  administer  the  oath  to  the  president ; 
and  as  soon  as  the  said  oaths  shall  have  been 
administered  to  the  respective  members,  the  pre- 
sident of  the  court  is  hereby  authorised  and 
required  to  administer  to  the  judge  advocate,  or 
the  person  officiating  as  such,  the  oath  in  the 
schedule  to  this  Act  annexed ;  and  no  proceeding 
or  trial  shall  be  had  upon  any  offence  but  between 
the  hours  of  eight  of  the  clock  in  the  morning 
and  four  in  the  afternoon,  except  in  cases  which 
require  an  immediate  example,  and  except  in  the 
East  Indies,  where  such  proceedings  or  trial  may 
be  had  between  the  hours  of  six  in  the  morning 
and  four  in  the  afternoon. 

18.  All  general  and  other  courts-martial  shall 
have  power  and  authority  and  are  hereby  required 
to  administer  an  oath  to  every  witness  or  other 
person  who  shall  be  examined  before  such  court 
in  any  matter  relating  to  any  proceeding  before 
the  same;  and  every  person,  as  well  civil  as 
military,  who  may  be  required  to  give  or  produce 
evidence  before  a  court-martial,  shall,  in  the  case 
of  genera]  courts-martial,  be  summoned  by  the 
judge  advocate,  or  the  person  officiating  as  such, 
and  in  the  case  of  all  other  courts-martial  by  the 
])resident  of  the  court ;  and  all  persons  so  sum- 
moned and  attending  as  witnesses  before  any 
court-martial  shall^  during  their  necessary  atten- 
dance in  or  on  such  courts,  and  in  going  to  and 
returning  from  the  same,  be  privileged  from 
arrest,  and  shall,if  unduly  arrested,  be  discharged 
by  the  court  out  of  which  the  writ  or  process 
issued  by  which  such  witness  was  arrested ;  or  if 
such  court  be  not  sitting,  then  by  any  judge  of 
the  superior  courts  of  Westminster  or  Dublin,  or 
of  the  Court  of  Session  in  Scotland,  or  of  the 
•courts  of  law  in  the  East  or  West  Indies,  or  else- 


where, according  as  the  case  shall  require,  upon 
its  being  made  to  appear  to  such  court  or  jud(!f 
by  any  affidavit  in  a  summary  way  that  such 
witness  was  arrested  in  going  to,  attending  upon, 
or  returning  from  or  attending  upon  such  court* 
martial ;  and  all  witnesses  so  duly  summoned  as 
aforesaid  who  shall  not  attend  on  such  courts,  or 
attending  shall  refuse  to  be  sworn,  or  not  produce 
the  documents  being  under  their  power  or  control 
required  to  be  produced  by  them,  or,  being  swoni, 
shall  refuse  to  give  evidence  or  to  answer  all  such 
Questions  as  the  court  may  legally  demand  of 
tnem,  shall  be  liable  to  be  attached  in  the  Hij^h 
Court  of  Justice  in  London  or  in  the  Court  of 
Queen's  Bench  in  Dublin,  or  in  the  Court  of 
Session,  sheriff  or  Stewart  courts  in  Scotland,  or 
in  the  courts  of  law  in  the  East  or  West  Indies, 
or  in  any  of  Her  Majesty's  colonies,  garrisons,  or 
dominions  in  Europe  or  elsewhere  respectively, 
upon  complaint  made,  in  like  manner  as  if  such 
witness  had,  after  being  duly  summoned  or  sub- 
poenaed, neglected  to  attend  on  a  trial  in  anr 
proceeding  in  the  court  in  which  such  complaiut 
shall  be  made. 

It  shall  be  lawful  for  the  president  of  any  court- 
martial  to  administer  an  oath  to  a  shorthand 
writer  to  take  down,  according  to  the  best  of  bis 
power,  the  evidence  to  be  given  before  the  court. 

19.  No  officer  or  marine  who  shall  be  acquitted 
or  convicted  of  any  offence  shall  be  liable  to  be 
tried  a  second  time  by  the  same  or  any  other 
court-martial  for  the  same  offence ;  and  nofindin^f, 
opinion,  or  sentence  given  by  any  court-martial, 
and  signed  by  the  president  thereof,  shall  be 
revised  more  than  once,  nor  shall  any  additiontl 
evidence  in  respect  of  any  charge  on  which  the 
prisoner  then  stands  arraigned  be  received  by  the 
court  on  any  revision. 

20.  If  any  person  who  is  or  shaD  be  commis- 
sioned or  in  pay  as  an  officer  of  Royal  Marines  or 
who  is  or  shall  be  listed  or  in  pay  as  a  noncom- 
missioned officer,  drummer,  or  private  man  in 
Her  Majesty's  Royal  Marine  forces,  shall  at  any 
time  during  the  continuance  of  this  Act,  while  ou 
shore  in  any  place  within  the  said  kingdom,  or  in 
any  other  of  Her  Miyesty's  dominions,  or  in  any 
foreign  parts  out  of  such  dominions,  or  on  board 
any  transport  ship,  or  merchant  ship  or  vessel,  or 
any  ship  or  vessel  of  Her  Majesty,  or  on  board 
any  convict  hulk  or  ship,  or  any  other  ship  or 
vessel,  or  in  any  place  whatever,  where  or  while 
being  in  any  circumstances  in  which  he  shall  not 
be  subjected  to,  or  not  be  liable  to  or  punishable 
by,  tbe  laws  relating  to  the  government  of  Her 
Majesty's  forces  by  sea,  begin,  excite,  cause,  or 
join  in  any  mutiny  or  sedition  in  Her  Majesty's 
marine  or  other  forces,  or  shall  not  use  his  utmost 
endeavours  to  suppress  any  such  mutiny  or  sed- 
tion,  or  shall  conspire  mth  any  other  i)erson  to 
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cause  a  matinj,  or  coming  to  the  knowledge  of 
»aj  mntinj  or  intended  mutiny  shall  not  wiuout 
delay  give  information  thereof  to  his  commanding 
officer;  or  shall  misbehave  himself  before  the 
enemj ;  or  shall  shamefidly  abandon  or  deliver 
up  snj  garrison,  fortress,  post,  or  guard  com- 
mitted to  his  charge,  or  which  he  shall  have  been 
commanded   to    defend ;    or    shall    compel  the 
governor  or  commanding  officer  of  any  garrison, 
fortress,  or  post  to  deliver  up  to  the  enemy  or  to 
abandon  the  same ;  or  shall  speak  words  or  use 
any  other  means  to  induce  sucn  governor  or  com- 
manding officer  or  any  other  to  misbehave  before 
the  enemy,  or  shamenilly  to  abandon  or  deliver 
up  anj  garrison,  fortress,  post,  or  guard  com- 
mitted to  their  respective  cnaige,  or  which  he  or 
ther  shall  be  commanded  to  defend;  or  shall 
kare  his  post  before  being  regularly  relieved,  or 
shall  sleep  on  his  post ;  or  shidl  hold  correspon- 
dence with  or  give  advice  or  intelligence  to  any 
Tebel,  pirate,  or  enemy  of  Her  Majesty,  either  by 
letters,  messages,  signs,  tokens,  or  any  other  ways 
or  means  whatever ;  or  shall  treat  or  enter  into 
any  terms  with  any  such  rebel,  pirate,  or  enemy, 
nitbout  the  license  of  the  Lord  High  Admiral  of 
the  said  United  Kingdom,  or  the  Commissioners 
fur  executing  the  office  of  Lord  High  Admiral 
aforesaid,  for  the  time  being ;  or  shall  strike  or 
use  or  offer  any  violence  against  his   superior 
officer  being  in  the  execution  of  his  office,  or  shall 
disobey  any  lawful  command   of  his    superior 
officer;  or  who  being  confined  in  a  military  prison 
iball  offer  any  violence  against  a  visitor  or  other 
officer  being  in  the  execution  of  his  office,  or  shall 
violate  any  law  or  regulation  of  or  relating  to  any 
milituy  prison ;  or  shall  desert  or  attempt  to 
desert  bom  Her  Majesty's  Royal  Marine  forces ; 
every  person  so  offending  in  any  of  the  matters 
before  mentioned,  whether  such  offence  be  com- 
mitted within  this  realm,  or  in  any  other  of  Her 
Majesty's  dominions,  or  in  foreign  parts  upon  land 
or  upon  the  sea,  shall  suffer  death  or  penal  servi- 
tude or  such  other  punbhment  as  by  a  coui^t- 
iQ&rtial  shall  be  awarded :  Provided  always,  that 
any  non-conunissioned  officer  or  marine  in  pay  in 
uiy  division  or    company  who  shall,    without 
baving  first  obtained  a'  regular  discharge  there- 
^m,  enlist  himself  in  any  other  division  or  com- 
pany, or  in  any  other  branch  of  Her  Majesty's 
service,  may  be  deemed  to  have  desertea   Her 
Majesty's  service,    and   shall  be   liable   to    be 
punished  accordingly. 

-1.  In  all  cases  where  the  punishment  of  death 
shall  have  been  awarded  by  a  general  court- 
puirtial  or  by  a  detachment  general  court-martial 
1-  shall  be  lawful  for  Her  Majesty,  or,  if  in  any 
place  out  of  the  United  Kingdom  or  British  Isles. 
lor  the  commanding  officer  having  authority  to 
confirm  the  sentence,  instead  of  causing  such 
KDtencc  to  be  carried  into  execution,  to  order  the 


offender  to  be  kept  to  penal  servitude  for  any 
term  not  less  than  five  years,  or  to  suffer  such 
term  of  imprisonment,  with  or  without  hard 
labour,  and  with  or  without  soUtaiy  confinement, 
as  shall  seem  meet  to  Her  Majesty  or  to  the  officer 
commanding  as  aforesaid  :  Provided,  that  the 
imprisonment  shall  not  exceed  two  years,  and 
that  the  solitary  confinement  shall  not  exceed 
seven  days  at  a  time,  with  intervals  of  not  less 
than  seven  days  between  the  periods  of  solitary 
confinement;  and  that  if  the  imprisonment  ex- 
ceeds eighty-four  days,  the  solitary  confinement 
shall  not  exceed  seven  days  in  any  twenty-eight 
days  of  the  imprisonment. 

22.  Any  officer  or  marine,  or  any  person  em- 
ployed or  in  any  way  concerned  in  the  care  or 
distribution  of  any  money,  provisions,  forage, 
arms,  clothing,  ammunition,  or  other  stores  be- 
longing to  any  of  Her  Majesty's  forces  or  for  Her 
Majesty's  use,  who  shall  embezzle,  fraudulently 
misapply,  wilfully  damage,  steal,  or  receive  the 
same  knowing  them  to  have  been  stolen,  or  shall 
be  concerned  therein  or  connive  thereat,  may  be 
tried  for  the  same  by  a  general  court-martial,  and 
sentenced  to  be  kept  in  penal  servitude  for  anv 
term  not  less  than  five  years,  or  to  suffer  such 
punishment  of  fine,  imprisonment  with  or  with- 
out hard  labour,  dismissal  from  Her  Majesty's 
service,  reduction  to  the  ranks,  if  a  warrant  or 
non-commissioned  officer,  as  such  court  shall  think 
fit,  according  to  the  nature  and  degree  of  the 
offence ;  and  every  such  offender  shall,  in  addi- 
tion to  any  other  punishment,  make  good  at  his 
own  expense  the  loss  and  damage  sustained ;  and 
in  every  such  case  the  court  is  required  to  ascer- 
tain by  evidence  the  amount  of  such  loss  or 
damage,  and  to  declare  by  their  sentence  that 
such  amount  shall  be  made  good  by  such  offender; 
and  the  loss  and  damage  so  ascertained  as  afore- 
said shall  be  a  debt  to  Her  Majesty,  and  may  be 
recovered  in  any  of  Her  Majesty's  courts  at  West- 
minster or  in  Dublin,  or  the  Court  of  Exchequer 
in  Scotland,  or  in  any  court  in  Her  Majesty's 
colonies  where  the  person  sentenced  by  such  court- 
martial  shall  be  resident  after  the  said  judgment 
shall  be  confirmed  and  made  known,  or  the 
offender,  if  he  shall  remain  in  the  service,  may  be 
put  under  stoppages  not  exceeding  one  half  of  his 
pay  and  allowances  until  the  amount  so  ascer- 
tained shall  be  recovered. 

23.  Whenever  Her  Majesty  shall  intend  that 
any  sentence  of  penal  servitude  heretofore  or 
hereafter  to  be  passed  upon  any  offender  by  any 
court-martial  shall  be  carried  into  execution  for 
the  term  specified  in  such  sentence,  or  for  any 
shorter  term,  or  shall  be  graciously  pleased  to 
commute  as  aforesaid  to  penal  servitude  any 
sentence  of  death  which  shall  have  been  passed 
by  any  such  court,  such  sentence,  together  with 
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Her  Majesty's  pleasure  upon  the  same,  shall  be 
notified  in  writing  by  the  Lord  High  Admiral,  or 
by  the  Secretary  to  the  Admiralty  for  the  time 
being,  to  any  judge  of  the  High  Court  of  Justice^ 
and  thereupon  such  judge  shall  make  an  order 
for  the  penal  servitude  of  such  offender  upon  the 
terms  and  for  the  time  which  shall  be  specified  in 
such  notification,  and  shall  do  all  such  other  acts 
consequent  upon  such  notification  as  any  such 
justice  or  baron  is  authorised  to  make  or  do  by 
any  statute  or  statutes  in  force  at  the  time  of 
making  any  such  orders  in  relation  to  penal 
servitude  of  offenders ;  and  such  order,  and  other 
acts  to  be  so  made  and  done  as  aforesaid,  shall 
be  obeyed  and  executed  by  such  person  in  whose 
custody  such  offender  shall  at  tnat  time  be,  and 
by  all  other  persons  whom  it  may  concern,  and 
shall  be  as  effectual,  and  have  all  the  same  con- 
sequences, as  any  order  made  under  the  authority 
of  any  statute  with  respect  to  any  offender  in 
such  statute  mentioned ;  and  every  sheriff,  ^oler, 
keeper,  governor,  or  superintendent  whom  it  may 
concern,  and  all  constables  and  other  persons, 
shall  be  bound  to  obey  the  aforesaid  order  and 
orders,  be  assistant  in  the  execution  thereof,  and 
be  liable  to  the  same  punishment  for  disobedience 
to  or  for  interrupting  the  execution  of  such  order, 
as  they  would  be  if  the  same  had  been  made 
under  the  authority  of  any  such  Act  of  Parlia- 
ment ;  and  every  person  so  ordered  to  be  kept  in 
penal  servitude  shall  be  subject  respectively  to  all 
and  every  the  penalties  and  provisions  made  by 
law  and  in  force  concerning  persons  under 
sentence  of  penal  ser\4tude,  or  receiving  Her 
Majesty's  pardon  on  condition  of  penal  servi- 
tude ;  and  from  the  time  when  such  order  of 
penal  servitude  shall  be  made  every  law  and 
statute  in  force  touching  the  escape  or  felons,  or 
their  afterwards  returning  or  being  at  large 
without  leave,  shall  apply  to  such  offender,  and 
to  all  persons  aiding,  abetting,  contriving,  or 
assisting  in  any  escape  or  intended  escape  or  the 
returning  without  leave  of  any  such  offender; 
and  the  judge  who  shall  make  any  order  of  penal 
servitude  as  aforesaid  shall  direct  the  notification 
of  Her  Majesty's  pleasure,  and  his  own  order 
made  thereupon,  to  be  filed  and  kept  of  record 
in  the  oflSce  of  the  Clerk  of  the  Crown  of  the 
Queen's  Bench  Division  of  the  said  High  Court 
of  Justice ;  and  the  said  clerk  shall  have  a  fee  of 
two  shillings  and  sixpence  only  for  filing  the 
same,  and  shall,  on  application,  aeliver  a  certifi- 
cate in  writing  (not  taking  more  than  two 
shillings  and  sixpence  for  the  same)  to  such 
offender,  or  to  any  person  applying  in  his  or  Her 
Majesty's  behalf,  showing  the  Christian  and 
surname  of  such  offender,  his  offence,  the  place 
where  the  court  was  held  before  which  he  was 
convicted,  the  sentence,  and  the  conditions  on 
which  the  order  of  penal  servitude  was  made; 
which  certificate  shall  be  sufficient  proof  of  the 


conviction  and  of  the  sentence  of  such  offender, 
and  also  of  the  terms  in  which  such  order  for  his 
penal  servitude  was  made,  in  any  court  and  in 
any  proceeding  wherein  it  may  be  necessary  to 
inquire  into  the  same ;  and  it  shall  he  l&wfui  for 
any  iudge  of  the  Queen's  Bench,  Common  Pleas, 
Exchequer,  or  other  superior  court  in  Ireland  to 
make  an  order  that  any  such  offender  convicted 
in  Ireland  shall  be  kept  in  penal  servitude  in 
England,  and  such  order  shall  be  in  all  respects 
as  effectual  in  England  as  though  such  offender 
had  been  convicted  in  England  and  the  order  had 
been  made  by  any  judge  of  the  High  Court  of 
Justice  in  England. 

24.  Whenever  any  sentence  of  penal  servitude 
heretofore  or  hereafter  passed  upon  any  offender 
by  any  court-martial  holden  in  any  part  of  Her 
Majesty's  dominions  beyond  the  seas,  or  else- 
where, is  to  be  carried  into  execution  for  the 
term  specified  in  such  sentence,  or  for  any  shorter 
term,  or  when  sentence  of  death  passed  bj  any 
such  court-martial  has  been  or  shall  as  aforesaid 
be  commuted  to  penal  servitude,  the  same  shil! 
be  notified  by  the  officer  commanding  Her 
Majesty's  forces  at  the  presidency  or  station 
where  the  offender  may  come  or  be,  if  in  India  to 
the  chief  judge  or  any  judge  of  the  chief  civil 
court  of  the  presidency  or  province  in  which  the 
court-martial  has  been  held ;  and  if  in  any  other 
part  of  Her  Majesty's  foreign  dominions,  to  the 
chief  justice  or  some  other  judge  therein,  who 
shall  make  order  for  the  penal  servitude  or  inter- 
mediate custody  of  such  offender ;  and  upon  any 
such  order  being  made  it  shall  be  duly  notified  to 
the  governor  of  the  presidency  if  in  the  East 
Indies,  or  to  the  governor  of  the  colony  if  in  any 
of  Her  Majesty's  colonies,  or  to  the  person  who 
shall  for  the  time  being  be  exercising  the  office  of 
governor  of  such  presidency  or  colony,  who  on 
receipt  of  such  notification  shall  cause  such 
offender  to  be  removed  or  sent  to  some  other 
colony  or  place,  or  to  undergo  his  sentence  within 
the  presidency  or  colony  where  the  offender  was 
so  sentenced  or  where  he  may  come  or  be  as 
aforesaid  in  obedience  to  the  directions  for  the 
removal  and  treatment  of  convicts  which  shall 
from  time  to  time  be  transmitted  from  Her 
Majesty  through  one  of  her  Principal  Sccretarie 
of  State  to  such  presidency  or  colony ;  and  such 
offender  sh^,  according  to  such  direcdons, 
undergo  the  sentence  of  penal  servitude  whidi 
shall  have  been  passed  upon  him  dfher  in  the 
presidencv  or  colony  in  which  he  has  been  so 
sentenced  or  in  Ihe  colony  or  place  to  which  he 
has  been  so  removed  or  sent,  and  whilst  sum 
sentence  shall  remain  in  force  shall  be  liable  to  be 
imprisoned  and  kept  to  hard  labour,  and  other- 
wise dealt  with  under  such  sentence,  in  the  same 
manner  as  if  he  had  been  sentenced  to  ^ ^' 
prisoned  with  hard  hibour  doling  the  tenn  of  aa 
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penal  senritude  by  the  judgment  of  a  court  of 
competent  jurisdictioa  in  such  presidency  or 
colony  or  in  the  colony  or  place  to  which  he  has 
been  so  removed  or  sent  respectively. 

25.  Iq  any  case  where  a  sentence  of  penal 
servitude  shall  have  been  awarded  by  a  general 
Of  detachment  general  court-martial,  it  shall  be 
lavful  for  Her  Maiesty,  or,  if  in  any  place  out  of 
the  United   Kingdom  or  British  Isles,  for  the 
officer  commanding  in  chief  Her  Majesty *s  forces 
there  ser\inff,  instead  of  causing  such  sentence 
to  be  carriea  into  execution,  to  order  that  the 
offender  be  imprisoned,  with  or  without   hard 
labour,  and  with  or  without  solitary  confinement. 
Cor  such  term  not  exceeding  two  years  as  shall 
seem  meet  to  Her  Majesty  or  to  the  officer  com- 
manding as  aforesaid :  Provided,  that  the  solitary 
confinement  shall  not  exceed  seven  days  at  a 
time,  with  intervals  of  not  less  than  seven  days 
between  the  ]>eriods  of  solitary  confinement ;  and 
that  if  the  imprisonment    exceeds    eighty-four 
days,  the  solitary  confinement  shall  not  exceed 
seren  days  in  any  twenty-eight  days  of  the  im- 
prisonment. 

26,  Where  an  award  of  any  forfeiture,  or  of 
deprivation  of  pay,  or  of  stoppages  of  pay  shall 
have  been  added  to  any  sentence  of  penal  servi- 
tude, it  shall  be  lawful  for  the  said  Lord  High 
Admiral  or  the  said  Commissioners,  or,  if  in  any 
place  out  of  the  United  Kingdom  or  British 
Isles,  for  the  officer  conunanding  in  chief  Her 
Mi^ty'a  forces  there  serving,  in  the  event  of  the 
sentence  being  conunuted  for  imprisonment,  to 
order  such  award  of  forfeiture,  deprivation  of  pay, 
or  stoppages  of  pay  to  be  enforced,  mitigated,  or 
remitted  as  may  be  deemed  expedient. 

27.  When  any  sentence  of  death  shall  be  com- 
muted for  penal  serntude,  or  when  any  marine 
shall  by  court-martial  be  adjudged  to  penal  ser- 
vitude as  authorised  by  this  Act,  it  shall  be 
lawful  for  the  commanding  officer  of  the  division 
to  which  such  marine  shall  have  belonged  or  may 
belong  to  cause  him  to  be  detained  and  conveyed 
to  any  gaol  or  prison,  there  to  remain  in  safe 
custody  until  he  shall  be  removed  therefrom  by 
due  authority  under  an  order  for  his  penal  servi- 
tude to  be  made  by  some  judge  of  the  High 
Court  of  Justice  as  aforesaid;  and  a  certificate 
of  his  sentence,  after  the  same  shall  have  been 
approved  by  the  Lord  High  Admiral,  or  the 
Commissioners  for  executing  the  office  of  Lord 
High  Admiral,  (such  certificate  to  be  signed  by 
the  commanding  officer  of  the  division  from 
which  he  shall  be  sent,)  shall  be  a  sufficient 
order,  requisition,  and  authority  to  the  governor, 
keeper,  or  superintendent  of  the  gaol  or  prison  to 
Kceive  and  detain  him :  Provided  iJways,  that  in 
case  of  any  such  offender  being  so  conveyed  to 


gaol  or  prison  the  usual  allowance  of  sixpence 
per  diem,  or  such  other  sum  as  the  said  Lord 
High  Admiral  or  the  said  Commissioners  may  at 
any  time  or  times  direct,  shall  be  made  to  the 
keeper  of  the  gaol  or  prison  for  the  subsistence  of 
such  offender  auring  nis  detention  therein,  which 
allowance  shall  be  paid  by  the  paymaster  of  the 
division,  upon  production  to  him,  by  the  said 
governor,  keeper,  or  superintendent,  of  a  decla- 
ration, to  be  made  by  nim  before  one  of  Her 
Majesty's  justices  of  the  peace  of  such  county,  of 
the  number  of  days  during  which  the  offender 
shall  have  been  so  detained  and  subsisted  in  such 
gaol  or  prison. 

2S,  No  court-martial  shall,  for  any  offence 
whatever  committed  in  time  of  peace  within  the 
Queen's  dominions,  have  power  to  sentence  any 
marine  to  corporal  punishment :  Provided  that 
any  court-martial  may  sentence  any  marine  to 
corporal  punishment  while  on  active  service  in 
the  field,  or  on  board  any  ship  not  in  commis- 
sion, for  mutiny,  insubordination,  desertion, 
drunkenness  on  duty  or  on  the  line  of  march ; 
and  no  sentence  of  corporal  punishment  shall 
exceed  fifty  lashes. 

29.  It  shall  be  lawful  for  any  general,  district, 
or  garrison  court-martial  to  award  imprisonment, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  such  confinement  not  ex- 
ceeding the  periods  prescribed  herein-after  or  by 
the  Articles  of  War,  and  in  case  of  a  marine  in 
addition  to  corporal  punishment. 

30.  In  all  cases  in  which  corporal  punishment 
shall  form  the  whole  or  part  of  the  sentence 
awarded  by  any  court-martial,  it  shall  be  lawful 
for  the  Lord  High  Admiral  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  or  the  Com- 
missioners for  executing  the  office  of  Lord  High 
Admiral  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  or  for  the  officer  authorised  to  con- 
firm the  sentences  of  courts-martial,  to  commute 
such  corporal  punishment  to  imprisonment  for 
any  period  not  exceeding  forty-two  days,  with 
or  without  hard  labour,  and  with  or  without 
solitary  confinement,  or  to  mitigate  such  sentence, 
or  instead  of  such  sentence  to  award  imprison- 
ment for  any  period  not  exceeding  twenty  days, 
with  or  without  hard  labour,  and  with  or  without 
solitary  confinement,  and  corporal  punishment, 
to  be  inflicted    in  the    prison,  not    exceeding 
twenty-five  lashes,  and  the  solitary  confinement 
herein-before  mentioned  shall  in  no  case  exceed 
seven  days  at  a  time,  with  intervals  of  not  less 
than  seven  days  between  each  period  of  such 
confinement :  rrovided  alwavs,  tnat  the  lashes 
as  aforesaid  shall  not  be  administered  bv  any 
instrument  save  one  of  a  pattern  approved  by  the 
Admiralty. 
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31.  It  shall  be  lawful  for  Her  Majesty,  in  all 
cases  whatsoever,  instead  of  causing  a  sentence  of 
cashiering  to  be  put  in  execution,  to  order  the 
offender  to  be  reprimanded,  or,  in  addition 
thereto,  to  suffer  such  loss  of  army  or  regimental 
rank,  or  both,  as  may  be  deemed  expedient. 

32.  Any  general  court-martial  may,  in  addition 
to  any  other  punishment  which  such  court  may 
award,  sentence  any  offender  to  forfeiture  of  all 
ad^'antage  as  to  additional  pay,  good-conduct 
pay,  and  to  pension  on  discharge,  which  might 
nave  otherwise  accrued  from  the  length  of  his 
former  service,  or  to  forfeiture  of  such  advantage 
absolutely,  whether  it  might  have  accrued  from 
past  service,  or  might  accrue  from  future  service, 
or  to  forfeiture  of  any  annuity  and  medal  which 
may  have  been  granted  for  former  meritorious 
service,  or  of  the  gratuity  and  medal  awarded  for 
former  good  conduct,  and  of  all  medals  and 
decorations,  according  to  the  nature  of  the  case ; 
and  any  district  or  garrison  court-martial  mav 
also,  in  addition  to  any  punishment  which  such 
court  may  award,  sentence  any  offender  to  such 
forfeiture  for  desertion,  or  for  disgraceful  con- 
duct. 

In  wilfully  maiming  or  injuring  himself  or  any 
other  marine,  whether  at  the  instance  of  such 
other  marine  or  not,  or  of  causing  himself  to 
be  maimed  or  injured  by  any  other  person, 
with  intent  thereby  to  render  himself  or  such 
other  marine  unfit  for  service : 

In  wilfully  doing  any  act,  or  wilfully  disobeying 
any  orders,  whether  in  hospital  or  otherwise, 
thereby  producing  or  aggravating  disease  or 
infirmity,  or  delaying  his  cure : 

In  malingering  or  feigning  disease  : 

In  tampering  with  his  eyes,  with  intent  thereby 
to  render  himself  unfit  for  service  : 

In  stealing  or  embezzling  Government  property 
or  stores,  or  in  receiving  the  same  knowing 
the  same  to  have  been  stolen : 

In  stealing  any  money  or  goods  the  property 
of  a  comrade,  of  a  marine  officer,  or  of  any 
marine  mess  or  band,  or  in  receiving  any 
such  money  or  goods  knowing  the  same  to 
have  been  stolen : 

In  making  any  false  or  fraudulent  accounts, 
returns,  matters,  or  entries,  or  assisting  or 
conniving  at  the  same  being  made,  or  pro- 
ducing the  same  as  true,  knowing  the  same 
to  be  false  or  fraudulent : 

In  stealing  or  embezzling  or  fraudulently  mis- 
applying public  money  intrusted  to  him : 

Or  in  committing  any  other  offence  of  a  felo- 
nious or  fraudulent  nature,  to  the  injury  of, 
or  with  intent  to  injure,  any  person,  civil, 
marine,  or  military : 

Or  for  any  other  disgraceful  conduct,  being  of 
a  cruel,  indecent,  or  unnatural  kind. 


33.  Every  marine  found  guflty  by  a  cooit- 
martial  of  the  following  offences : — 

Desertion,  wilfully  maiming  or  injuring  himself 
or  any  other  marine,  whether  at  the  instance 
of  such  other  marine  or  not,  or  causing  him- 
self to  be  maimed  or  injured  by  any  other 
person,  with  intent  thereby  to  render  himself 
or  such  other  marine  unfit  for  service ;  tam- 
pering with  his  eyes  with  intent  rherehy  to 
render  himself  unfit  for  service,  such  finding 
having  been  confirmed : 
And  eveiy  marine  who  may  have  been  sentenced 
to  penal   servitude,  or  who  has  been  dis- 
charged with  ignominy : 
And  every  marine  who  has  been  found  guilty 
of  felony  in  any  court  of  ordinary  criminal 
jurisdiction  in  England  or  Ireland,  or  of  any 
cnme  or  offence  in  any  court  of  criminal 
judicature  in  any  part  of  the  United  King- 
dom, or  in  any  dominion,  territory,  colony, 
settlement,  or  island  belonging  to  or  occupied 
by  Her  Majesty  out  of  the  United  Kingdom, 
which  would,  if   committed   in   England, 
amount  to  felony,  if  the  Commissioners  for 
executing  the  office  of  Lord  High  AdminI 
shall  so  direct : 
shall  thereupon  forfeit  all  advantage  as  to  good- 
conduct  pay  and  pension  on  discharge  which 
might  have  otherwise  accrued  from  the  length  of 
his  former  service : 

Also  all  salvage,  prize  money,  and  allowances 
that  have  been  earned  by  him : 

Also  all  medals  and  decorations  whataoerer 

which  he  may  be  in  possession  of  and  authorised 

to  wear,  together  with  the  annuity  or  gratuity  (if 

any)  thereto  appertaining. 

And  any  sergeant  reduced  to  the  ranks  by 

sentence  of  court-martial  may,  by  the  order 

of  the  same  court,  be  made  to  forfeit  any 

annuity  or  pension,  and  medal  for  meii- 

torious  service,  or  any  or  either  of  them, 

which  may  have  been  conferred  upon  him. 

34.  If  any  non-conunissioned  officer  or  marine, 
by  reason  of  his  imprisonment,  whether  under 
sentence  of  a  court-martiaJ  or  of  any  other  court 
duly  authorised  to  pass  such  sentence,  or  by 
reason  of  his  confinement  for  debt,  or  by  reason 
of  his  desertion,  or,  being  an  apprentice,  by 
reason  of  his  being  allowed  to  serve  out  his  time 
with  his  master,  shall  have  been  absent  from  his 
duty  during  any  portion  of  the  time  limited  by  his 
enlistment  or  re-engagement  or  prolongation  of 
service,  as  herein-after  provided,  such  portion  of 
his  time  shall  not  be  reckoned  as  a  part  of  the 
limited  service  for  which  such  non-oommissionea 
officer  or  marine  was  enlisted  or  re-engaged,  or 
for  which  his  time  of  service  may  have  been  pro- 
longed ;  and  no  marine  shall  be  entitled  to  pay, 
or  to  reckon  sen'ice  towards  pay  or  pension, 
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when  in  confinement  under  a  sentence  of  any 
court,  or  durinf(  any  absence  from  duty  by  com- 
mitment or  confinement  as  a  deserter  hj  con- 
fession or  under  any  charge  of  which  he  shall  be 
tftenrardB  convicted,  either  by  court-martial  or 
br  any  court  of  ordinary  criminal  jurisdiction,  or 
whilst  in  confinement  for  debt;  and  when  any 
marine  shall  be  absent  as  a  prisoner  of  war  he 
shall  not  be  entitled  to  pay,  or  to  reckon  service 
towards  pay  or  pension,  for  the  period  of  such 
absence,  but  upon  rejoining  Her  Majesty's  ser- 
Tice  due  inquirv  shall  be  maide  by  a  court-martial, 
and  unless  it  shall  be  proved  to  the  satisfaction 
of  sach  court  that  the  said  marine  was  taken 
prisoner  through  wilful  neglect  of  duty  on  his 
part,  or  that  he  had  served  with  or  under,  or  in 
some  manner  aided,  the  enemy,  or  that  he  had 
not  returned  as  soon  as  possible  to  Her  Majesty's 
semce,  he  may  thereupon  be  reconunenaed  oy 
such  court  to  receive  eitner  the  whole  of  such  ar- 
rears of  pay,  or  a  proportion  thereof,  and  to  reckon 
service  auring  his  absence ;  and  any  marine  who 
shall  be  convicted  of  desertion,'  or  of  absence 
without  leave,  shall,  in  addition  to  any  punish- 
ment awarded  by  the  court,  forfeit  his  pay  for 
the  day  or  days  auring  which  he  was  in  a  state 
of  desertion,  or  during  his  absence  without  leave ; 
and  if  any  marine  shall  absent  himself  without 
leave  for  any  period,  and  shall  not  account  for 
the  same  to  the  satisfaction  of  the  commanding 
officer,  or  if  any  marine  shall  be  guilty  of  any 
other  offence  which  the  commanding  officer  may 
not  think   necessary  to  bring  before  a  court- 
martial,  the  commanding  officer  may,  in  addition 
to  any  minor  punishment  he  is  authorised  to 
award,  order  that  such  marine  shall  be  impri- 
soned for  such  period  not  exceeding  one  hundred 
and   sixty-eight  hours,  with  or   without   hard 
labour,  and  with  or  without  solitary  confinement, 
as  the  said  commanding  officer  may  think  fit, 
and  such  marine  shall  forfeit  his  pay  for  any  day 
or  days  on  which  he  may  be  so  imprisoned ;  and 
the  said  commanding  officer  may  moreover  order 
that,  in  addition  to  or  instead  of  such  imprison- 
ment and  forfeiture,   or  any  other  punishment 
which  he  has  authority  to  inflict,  any  marine  who 
shall  have  so  absented  himself  as  aforesaid  shall 
forfeit  his  pay  for  the  dav  or  days  during  which 
he  shall  have  so  absented  himself ;  and,  in  pur- 
suance of  any  such  order  as  aforesaid,  the  pay  of 
the  marine  shall  be  accordingly  forfeited :  rro- 
lided  always,  that  such  marine  shall  not    be 
liable  to  be  afterwards  tried  by  a  court-martial 
for  any  offence  for  which  he  shall  have  been  so 
punished,  ordered  to  suffer  imprisonment,  punish- 
ment, or  forfeiture  as  last  aforesaid :   Provided 
also,  that  any  marine  who  shall  be  so  ordered  to 
suffer  imprisonment  or  forfeiture  of  pay  shall,  if 
ue  so  request,  have  a  right  to  be  tried  by  a  court- 
martial  for  his  offence  instead  of  submitting  to 
such  imprisonment  or  forfeiture  :  Provided  also. 


tha^  it^shall  Ibelpawfiil  for  the  said  Lord  High 
Admiral  or  the  said  Conmiissioners  to  order  or 
withhold  the  payment  of  the  whole  or  any  part 
of  the  pay  of  any  officer  or  marine  during  the 
period  of  absence  by  any  of  the  causes  afore- 
said. 

35.  In  addition  to  any  other  punishment  which 
the  court  may  award,  a  court-martial  may  further 
direct  that    any  offender   may  be    put   under 
stoppages  until  he  shall  have  made  good — 
Any  money  or  articles  issued  to  him  in  respect 
of  his  fraudulent  enlistment,  or  by  reason  of 
any  fraudulent  misrepresentation  or   con- 
cealment on  his  part : 
Any  loss,  disposal  of,  or  damage  occasioned 
by  him  in  any  of  the  instances  of  disgraceful 
conduct  herein  specified : 
Anv  loss,  disposal  of,  or  destruction  of;  or 
damage  or  injury  to    any  property  what- 
soever, occasioned  by  his  wilful  or  negligent 
misconduct : 
Any  loss,  disposal  of,  or  destruction  of,  or 
damage  or  injury  to,  his  arms,  clothing,  in- 
struments,   equipments,    accoutrements,  or 
necessaries,  or  any  extra  article  of  clothing 
or  equipment  that  he  may  have  been  put  in 
possession  of  and  ordered  to  wear  on  the 
recommendation  of  the  surgeon  for  the  bene- 
fit of  his  health,  or  making  away  with  or 
pawning  any  medal  or  decoration  for  service 
or  for  general  good  conduct  which  may  have 
been  granted  to  him  by  order  of  Her  Majesty 
or  by  order  of  the  Esist  India  Company,  or 
any  medal  or  decoration  which  may  nave 
been  granted  to  him  by  any  foreign  power, 
or  any  loss,  disposal  of,  or  destruction  of,  or 
damage  or  iojuiy  to  the  arms,  clothing,  in- 
struments, equipments,  accoutrements,    or 
necessaries  of  any  officer  or  marine,  occa- 
sioned   by    his    wilful    or    negligent   mis- 
conduct : 
Any  expense  necessarilyincurred  by  his^drunken- 
ness  or  other  misconduct : 
Provided  always,  that,  except  in  the  case  of  the 
loss,  disposal  of,  or  destruction  of,  or  damage  or 
injury  to  arms,   clothing,  instruments,    equip- 
ments, accoutrements,  or  necessaries,  in   which 
case  the  comi;  may  by  its  sentence  direct  that 
the  said  stoppages  shall  continue  till  the  cost  of 
replacing  or  repairing  the  same  be  made  good, 
the  amount  of  any  loss,  disposal,  destruction, 
damage  or  injury,  or  expense,  shall  be  ascer- 
tained by  evidence,  and  the  offender  shall  be 
placed  under  stoppages  for  such  an  amount  only 
as  shall  he  proved  to  the  satisfaction  of  the  court : 
Provided  also,  that  when  an    offender  is  put 
under  stoppages  for  making  away  with  or  pawn- 
ing any  medal  or  decoration,  the  amount  shall  be 
credited  to  the  public,  but  the  medal  or  decora- 
tion in  question  shall  not   be  replaced,  except 
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under  special  circumstanoes,  to  be  determined  bj 
the  Lord  High  Admiral  or  the  Commiasioners 
for  executinff  the  office  of  Lord  High  Admiral 
aforesaid :  Provided  also,  that  so  much  only  of 
the  pay  of  the  marine  may  be  stopped  and  applied 
as  shall,  after  satisfying  the  charges  for  messing 
and  washing,  leave  nim  a  residue  at  the  least  of 
one  pennj  a  day. 

36.  Whenever  any  marine  shall  have  been  con- 
victed of  desertion  or  of  any  such  disgraceful 
conduct  as  is  herein-before  described,  and  the 
court  in  respect  of  such  disgraceful  conduct  shall 
have  made  the  forfeiture  of  all  claim  to  pension 
on  discharge  a  part  of  the  sentence  passed  on 
such  marine,  such  court  ma^  further  sentence 
him  to  be  discharged  with  ignominy  from  Her 
Majesty's  service  :  Provided  always,  where  an 
award  of  any  of  the  forfeitures  herein-before 
mentioned,  or  of  deprivation  of  pay,  or  of  stop- 
pages of  pay,  shall  have  been  added  to  a  sentence 
of  transportation  or  penal  servitude,  it  shall  be 
lawful  for  the  Lord  High  Admiral  or  the  Com- 
missioners for  executing  the  office  of  Lord  High 
Admiral,  or,  if  in  the  East  Indies,  for  the  officer 
commanding  in  chief  Her  Majesty's  land  forces 
in  India,  in  the  event  of  the  sentence  of  trans- 
portation or  penal  servitude  being  commuted  to 
imprisonment,  to  order  such  avi'ard  of  forfeiture, 
deprivation  of  pay,  or  stoppages  of  pay  to  be 
enforced,  mitigated,  or  remitted  as  may  oe  deemed 
expedient. 

37.  A  general  or  district  or  garrison  court- 
martial  may  sentence  any  marine  to  imprison- 
ment, with  or  without  hard  labour,  and  may  also 
direct  that  such  offender  shall  be  kept  in  solitaiy 
confinement  for  any  portion  or  portions  of  such 
imprisonment,  in  no  case  exceeding  fourteen  days 
at  a  time,  nor  eighty-four  days  in  any  one  year, 
with  intervals  between  the  periods  of  solitary 
confinement  of  not  less  duration  than  such 
periods ;  and  when  the  imprisonment  awarded 
shall  exceed  three  months,  the  court-martial  shall 
imperatively  order  that  the  solitary  confinement 
shall  not  exceed  seven  days  in  any  one  month  of 
the  whole  imprisonment  awarded,  with  intervals 
between  the  periods  of  solitary  confinement  of  not 
less  duration  than  such  periods. 

38.  Any  divisional  or  detachment  court-mar- 
tial may  sentence  any  marine  to  imprisonment, 
with  or  without  hard  labour,  for  any  period  not 
exceeding  forty-two  days,  and  may  also  direct 
that  such  marine  be  kept  in  solitary  confinement 
for  any  portion  or  portions  of  such  imprisonment, 
not  exceeding  fourteen  days  at  a  time,  with 
intervals  between  them  of  not  less  duration  than 
such  periods  of  solitary  confinement :  Provided 
always,  that  when  any  court-martial,  whether 
general,  garrison,  or  district,  or  divisional  or  de- 


tachment, shall  direct  that  the  imprisonmeDt 
shall  be  solitary  confinement  only,  or  when  any 
sentence  of  corporal  punishment  shall  hare  been 
commuted  to  imprisonment  only,  tiie  period  of 
such  solitary  confinement  shall  in  no  case  exceed 
fourteen  days. 

39.  Whenever  sentence  shall  be  passed  bj  & 
court-martial  on  an  offender  already  under  sen- 
tence, either  of  imprisonment  or  of  penal  serritade, 
the  court  may  award  sentence  of  imprisonment 
or  penal  servitude  for  the  offence  for  which  he  is 
under  trial  to  commence  at  the  expiration  of  the 
imprisonment  or  penal  servitude  to  which  he 
shall  have  been  so  previously  sentenced,  although 
the  aggregate  of  the  terms  of  imprisonment  or 
penal  servitude  respectively  may  exceed  the  tenn 
for  which  either  of  those  punislmients  could  be 
otherwise  awarded. 

Whenever  Her  Majesty,  the  Lords  Conunis- 
sioners  of  the  Admiralty,  or  any  general  or  other 
officer  authorised  to  confirm  the  sentences  of 
courts-martial,  shall  commute  a  sentence  of  penal 
servitude  or  corporal  punishment  to  impnsoD- 
ment,  and  the  offender  whose  sentence  shall  be 
so  commuted  shall  at  the  time  of  such  comfflu* 
tation  be  under  sentence  of  imprisonment  or 
penal  servitude,  it  shall  be  lawful  to  direct  that 
such  commuted  sentence  of  imprisonment  shall 
commence  at  the  expiration  of  the  imprisonment 
or  penal  servitude  to  which  such  prisoner  shall 
have  been  so  previously  sentenced,  although  the 
aggregate  of  the  term  of  imprisonment  or  penal 
servitude  respectively  may  exceed  the  term  for 
which  either  of  those  punishments  conld  be 
otherwise  awarded. 

40.  Save  as  herein  specially  provided,  eveir 
term  of  penal  servitude  or  imprisonment  under 
the  sentence  of  a  court-martial,  whether  original 
or  re\'ised,  shall  be  reckoned  as  commencing  on 
the  day  on  which  the  original  sentence  and  pro* 
ceedings  shall  be  signed  by  the  president :  and 
the  place  of  imprisonment  under  the  sentences 
of  courts-martial  shall  be  appointed  by  the  court 
or  the  Lord  High  Admiral,  or  the  Commissionen 
for  executing  the  office  of  Lord  High  Admiral, 
or  the  commanding  officer  of  the  division  to 
which  the  offender  belongs  or  is  attached,  or  the 
officer  commanding  the  district,  garrison,  tshuu), 
or  colony. 

41.  In  the  case  of  a  prisoner  undergoing  im- 
prisonment  under  sentence  of  a  court-martia), 
or  as  part  of  commuted  punishment,  in  any 
public  prison  other  than  a  military  prison,  or  in 
any  gaol  or  house  of  correction  or  elsewhere,  in 
any  part  of  the  United  Kingdom,  it  shall  be 
lawful  for  the  said  Lord  High  Admiral,  or  the 
Commissioners  for  executing  the  office  of  Lo«i 
High  Admiral,  for  the  time  being,  in  all  cases,  or 
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for  the  officer  who  confinned  the  proceedings  of 
the  court,  or  the  officer  commanding  the  division 
or  the  district  or  garrison  in  which  such  prisoner 
may  he,  to  give,  as  often  as  occasion  may  arise, 
an  order  in  writing  directing  that  the  prisoner 
be  discharged,  or  be  delivered  over  to  military 
custody,  whether  for  the  purpose  of  being  re- 
moved to  some  other  prison  or  place  in  the 
United  Kingdom,  there  to  undergo  the  remainder 
or  any  part  of  his  sentence,  or  for  the  purpose  of 
bring  brought  before  a  court-martial  either  as  a 
witness  or  for  trial;  and  in  the  case  of  a  pri- 
soner undergoing  imprisonment  under  the  sen- 
tence of  a  court-martial  in  any  public  prison 
other  than  a  miiitary  prison,  or  in  any  gaol  or 
house  of  correction,  in  any  pajrt  of  Her  Majesty's 
dominions  other  than  the  United  Kingdom,  it 
shall  be  lawful  for  the  said  Lord  High  Admiral 
or  the  said  Commissioners,  ur  for  the  officer  com- 
manding the  Royal  Marines  there  serving,  in  the 
case  of  any  such  prisoner,  to  give  as  often  as 
occasion  may  arise  an  order  in  writing  directing 
that  the  prisoner  be  discharged,  or  be  delivered 
over  to  military  or  other  custody,  whether  for  the 
purpose  of  being  removed  to  some  other  prison 
or  place  in  any  part  of  Her  Majesty's  dominions, 
there  to  undergo  the  remainder  or  any  part  of  his 
sentence,  or  for  the  purpose  of  being  brought 
before  a  court-martial  either  as  a  witness  or  for 
trial;  and  in  the  case  of  any  prisoner  who  shall 
be  removed  by  any  such  order  from  any  such 
prison,  gaol,  or  house  of  correction,  either  \iithin 
the  United  Kingdom  or  elsewhere,  to  some  other 
prison  or  place,  either  in  the  United  Kingdom  or 
elsewhere,  the  officer  or  authorities  who  gave  such 
order  shall  also  give  an  order  in  writing  directing 
the  governor,  provost  marshal,  gaoler,  or  keeper 
of  such  other  prison  or  place  to  receive  such 
prisoner  into  his  custody,  and  specifying  the 
offence  of  which  such  prisoner  shall  have  been 
conricted,  and  the  sentence  of  the  court,  and  the 
period  of  imprisonment  which  he  is  to  undergo, 
and  the  day  and  the  hour  on  which  he  is  to  be 
released ;  and  such  governor,  provost  marshal, 
gaoler,  or  keeper  shall  keep  such  offender  in  a 
proper  place  of  confinement,  with  or  without  hard 
labour,  and  with  or  without  solitary  confine- 
ment, according  to  the  sentence  of  the  court,  and 
during  the  time  specified  in  the  said  order,  or 
until  he  be  duly  discharged  or  deUvered  over  to 
other  custody  hiefore  the  expiration  of  that  time 
under  an  oraer  duly  made  for  that  purpose ;  and 
in  the  case  of  a  prisoner  undergoing  imprison- 
ment under  the  sentence  of  a  court-martial  in  any 
mi^^uy  prison  in  any  part  of  Her  Miuesty's 
dominions,  the  Secretary  of  State  for  War,  or 
t^e  genotd  officer  commanding  the  district  or 
station  in  which  the  prison  may  be  situated,  shall 
haTe  the  like  powers  in  regard  to  the  discharge 
and  delivery  over  of  such  prisoners  to  military 
or  other  custody  as  may  be  lawfully  exercised  by 


any  of  the  authorities  above  mentioned  in  respect 
of  any  prisoners  undergoing  confinement  as 
aforesaid  in  any  public  prison  other  than  a  mili- 
tary prison,  or  in  any  gaol  or  house  of  correction 
in  any  part  of  Her  Majesty's  dominions;  and 
such  prisoner  in  any  of  the  cases  herein-before 
mentioned  shall  accordingly,  on  the  production 
of  any  9uch  order  as  is  herein-before  mentioned, 
be  discharged  or  delivered  over,  as  the  case  may 
be :  Provided  always,  that  the  time  during  which 
any  prisoner  under  sentence  of  imprisonment  by 
a  court-martial  shall  be  detained  in  such  military 
or  other  custody  under  such  order  as  aforesaid 
shall  be  reckoned  as  imprisonment  under  the 
sentence,  for  whatever  purpose  such  detention 
shall  take  place,  and  such  prisoner  may  during 
such  time,  either  when  on  board  ship  or  other- 
wise, be  subjected  to  such  restraint  as  is  neces- 
sary for  his  detention  and  removal. 

42.  Every  governor,  provost  marshal,  gaoler, 
or  keeper  of  any  public  prison,  or  of  any  gaol  or 
house  of  correction,  in  any  part  of  Her  M^esty's 
dominions,  shall  receive  ^into  his  custody  any 
military  offender  under  sentence  of  imprisonment 
by  a  general  or  other  court-martial,  upon  delivery 
to  him  of  an  order  in  writing  in  that  behalf  from 
the  Lord  High  Admiral,  or  the  Commissioners 
for  executing  the  office  of  Lord  High  Admiral,  or 
from  the  officer  conmianding  the  division  or 
detachment  to  which  the  offender  belongs  or  did 
last  belong  or  is  attached,  which  order  shall 
specify  the  period  of  imprisonment  or  remainder 
of  imprisonment  which  the  offender  is  to  undergo, 
and  tne  day  and  hour  of  the  day  on  which  he  is 
to  be  released  or  be  otherwise  disposed  of ;  and 
such  governor,  provost  marshal,  gaoler,  or  keeper 
shall  keep  such  offender  in  a  proper  place  of  con- 
finement, with  or  ^vithout  hard  labour,  and  with 
or  without  solitary  confinement,  according  to  the 
sentence  of  the  court,  and  during  the  time  speci- 
fied in  the  said  order,  or  until  he  be  discharged 
or  delivered  over  to  other  custody  before  the 
expiration  of  that  time,  under  an  order  duly 
made  for  that  purpose  ;  and  every  governor,  pro- 
vost marshal,  gaoler,  or  keeper  of  any  public 
prison,  gaol,  house  of  correction,  lock-up  house, 
or  other  place  of  confinement,  shall  receive  into 
his  custody  any  marine  for  a  period  not  exceed- 
ing seven  aays,  upon  delivery  to  him  of  an  order 
in  writing  in  that  behalf  from  the  officer  com- 
manding such  marine. 

43.  The  gaoler  or  keeper  of  any  public  prison, 
gaol,  house  of  correction,  lock-up  house,  or  other 
place  of  confinement  in  any  part  of  Her  Miyesty's 
dominions  shall  diet  and  supply  every  marme 
imprisoned  therein  under  the  sentence  of  a  court- 
martial  or  as  a  deserter  with  fuel  and  other  neces- 
saries according  to  the  regulations  of  such  place 
of  confinement,  and  shall  receive  on  account  of 
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every  marine  during  the  period  of  his  imprison- 
ment one  shilling  per  diem,  or  such  other  sum  as 
the  said  Lord  Hiffh  Admiral  or  the  said  Com- 
missioners may  at  anytime  or  times  direct,  which 
the  Secretary  of  the  Admiralty  shall  cause  to  be 
issued  out  of  the  subsistence  of  such  marine, 
upon  application  in  writing  signed  by  any  justice 
within  whose  jurisdiction  such  place  of  confine- 
ment shall  be  locally  situated,  together  with  a 
copy  of  the  order  of  commitment,  and  which  sum 
of  one  shilling  per  diem,  or  such  other  sum  as 
aforesaid,  shall  be  carried  to  the  credit  of  the 
fund  from  which  the  expense  of  such  place  of 
confinement  is  defrayed.  A  sentence  of  impri- 
sonment or  of  penal  servitude  passed  either  by  a 
court-martial  or  by  any  court  of  criminal  juris- 
diction upon  any  person  subject  to  this  Act  shall 
be  in  no  respect  affected  bv  such  person  ceasing 
to  be  subject  to  this  Act  by  discnarge  or  other- 
wise at  any  time  after  the  passing  of  such  sen- 
tence ;  but  the  discharge  of  such  person  shall  not 
be  deemed  in  any  manner  to  affect  the  provisions 
for  the  cost  of  his  maintenance  while  undergoing 
a  sentence  of  imprisonment  or  penal  servitude,  as 
otherwise  enacted. 

44.  Every  gaoler  or  keeper  of  any  public  prison, 
gaol,  house  of  correction,  or  other  place  of  con- 
finement, to  whom  any  notice  shall  have  been 
given,  or  who  shall  have  reason  to  know  or 
believe,  that  any  person  in  his  custody  for  any 
debt  or  contempt,  or  upon  any  charge  or  for  any 
offence,  civil,  criminal,  or  military,  is  a  marine, 
shall  on  receiving  him  into  custody  ^ive  notice 
thereof  to  the  Secretary  of  the  Adnuralty,  and 
also,  previous  to  the  expiration  of  the  period  of 
the  confinement  or  imprisonment  of  such  marine, 
give  to  the  Secretaxy  of  the  Admiralty  one 
month's  notice  of  the  period  of  such  expiration 
of  confinement  or  imprisonment,  or  if  there  shall 
not  be  sufficient  time  for  a  month's  notice,  then 
the  longest  practicable  notice  thereof,  specifying 
the  day  and  hour  of  the  day  on  and  at  which  he 
is  to  be  released ;  and  for  every  default  of  giving 
either  or  any  of  such  notices  such  gaoler  or  per- 
son shall  forfeit  the  sum  of  twenty  pounds ;  and 
moreover  every  gaoler  or  other  person  having 
such  immediate  inspection  as  aforesaid  shall,  as 
soon  as  any  such  marine  shaU  be  entitled  to  be 
discharged  out  of  custody,  with  all  convenient 
speed,  safely  and  securely  conduct  and  convey 
and  safely  and  securely  deliver  every  such  marine 
either  unto  the  officer  commanding  at  the  nearest 
head  quarters  of  the  Royal  Marines  or  to  the 
officer  commanding  Her  Majesty's  ship  to  which 
any  such  marine  may  happen  to  belong,  unless 
the  said  Commissioners  shall,  by  writing  under 
the  hand  of  the  Secretary  of  the  Admiralty,  or 
the  officer  commanding  at  the  nearest  head 
quarters  of  the  Royal  Marines,  or  the  officer  com- 
manding Her  Majesty's  ship  to  which  any  such 


marine  may  belong,  shall,  by  writing  under  his 
hand,  direct  that  such  marine  be  wlivend  to 
some  other  officer  or  person,  in  which  case  he 
shall  be  delivered  to  such  other  officer  or  person 
accordingly,  and  the  officer  or  person  to  whom 
such  marine  shall  be  so  delivered  in  aocordsnoe 
with  this  Act  shall  thereupon  give  to  such  gaoler 
or  person  delivering  up  such  marine  a  certificate, 
directed    to   the    Secretary  of    the  Admiralty, 
specifying  the  receipt  of  such  marine,  and,  if 
such  gaoler  or  other  person  aa  aforesaid  has  con* 
ducted  or  conveyed  any  such  marine,  specifmg 
the  place  from  and  to  which  he  shall  have  been 
conducted  and  conveyed  as  aforesaid ;  and  sueh 
gaoler  or  person  who  shaU  have  so  conducted, 
conveyed,  and  delivered  any  such  marine  shall, 
upon    the    production    of   such    certificate,  be 
entitled  to  receive  of  and  from  the  Accountant 
General  of  Her  Majesty's  Navy  the  sum  of  one 
shilling  per  mile,  and  no  more,  for  conducting, 
conveying,  and  dcHvering  any  such  marine  as 
aforesaid ;  and  every  such  gaoler  or  other  person 
hi^ving  such  immediate  inspection  as  aforesaid 
who  shall  not  safely  and  securely  conduct,  con- 
vey or  deliver  any  such  marine  aa  aforesaid  shall 
for  every  such  misconduct  or  offence  forfeit  and 
pay  the  sum  of  one  hundred  pounds.    In  all 
cases  where  the  marine  in  custody  is  under  sen- 
tence to  be  discharged  from  the  service  on  the 
completion  of  his  term  of  imprisonment,  and  the 
discharge  document  is  in  the  nands  of  the  gaoler, 
such  gaoler  shall  not  be  required  to  makeanj 
report  thereof  to  the  Secretary  of  the  Admiral^ 
or  to  the  Deputy  Adjutant  General  of  Marines. 

45.  Every  military  prison  which  shall  be  esta- 
blished under  or  by  virtue  of  any  Act  for  punish- 
ing mutiny  and  desertion,  and  for  the  better 
payment  of  the  army  and  their  quarters,  shall  be 
deemed  to  be  public  prisons  withm  the  meaning  of 
any  Act  now  in  force  or  hereafter  to  be  in  force  for 
the  regulation  of  Her  Majesty's  Royal  Marine 
forces  5  and  any  officer  or  marine  connoted  by  a 
court-martial  may  be  sent,  by  order  of  the  Com- 
missioners for  executing  the  office  of  Lord  High 
Admiral,  to  any  such  military  prison,  there  to 
undergo  such  punishment  as  may  be  awarded  br 
the  sentence  passed  upon  him,  or  until  he  be 
discharged  or  delivered  up  by  an  order,  as  is  the 
case  of  a  discharge  or  removal  from  any  other 
prison  under  this  Act. 

46.  Musters,  as  have  been  customary,  shall  be 
taken  of  every  division  or  company  of  Royal 
Marines  once  m  every  calendar  month,  as  shall 
be  appointed ;  and  no  officer  or  marine  shall  be 
absent  from  any  such  muster,  unless  duly  certi- 
fied to  be  employed  on  some  other  duty  of  the 
corps,  or  sick,  or  in  prison,  or  on  furlough :  and 
every  person  belonging  to  Her  Migesty's  service 
who  shall  give  or  procure  to  be  given  any  untrue 
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certificate  thereby  to  excuse  any  person  from  any 
master  or  other  service  which  he  ouj^ht  to  attend 
or  perform,  or  shall  make  any  false  or  untrue 
muster  of  man  or  horse,  or  who  shall  willingly 
allonr  or  sign  any  fiedse  muster  or  duplicate  there- 
of, or  shall  directly  or  indirectly  take  or  receive 
any  money  or  gratuity  for  mustering  any  person, 
or  for  signing  any  muster  roll  or  duplicate,  or 
shall  knowingly  muster  any  person  by  a  wrong 
name,  shall,  upon  proof  by  two  witnesses  before 
a  general  court-martial,  for  any  such  offence  be 
sentenced  to  be  cashiered :  Provided  that  it  shall 
be  lawful  for  Her  Majesty,  in  all  cases  whatsoever, 
instead  of  causing  a  sentence  of  cashiering  to  be 
pot  in  execution,  to  order  the  offender  to  be  repri- 
manded, or,  in  addition  thereto,  to  suffer  such 
loss  of  rank  as  may  be  deemed  expedient ;  and 
any  person  who  shall  fraudulently  offer  or  procure 
himself  to  be  falsely  mustered,  or  lend  or  furnish 
any  horse  to  be  falsely  mustered,  shall,  upon 
proof  thereof  by  the  oaths  of  two  witnesses  be- 
fore some  justice  of  the  peace  residing  near  to 
the  place  where  such  muster  shall  be  made,  for- 
feit the  sum  of  twenty  pounds,  and  the  informer, 
if  he  belongs  to  Her  Migesty's  service,  shall,  if 
he  demand  it,  be  forthwith  discharged ;  and  if 
mj  person  not  belonging  to  Her  Majesty's 
service  shall  give  or  sign  any  untrue  certificate  of 
iUness  or  otherwise  in  order  to  excuse  any  officer 
or  marine  from  appearance  at  any  muster,  or 
whereby  Her  Majesty's  service  may  be  defrauded, 
every  person  so  offending  shall  for  every  such 
offence  forfeit  the  sum  of  fifty  pounds. 

47.  All  muster  rolls  and  pay  lists  of  Royal 
Marines  required  to  be  verified  upon  oath  shall 
be  sworn  before  and  attested  by  any  justice  of 
the  peace,  without  fee  or  reward  to  himself  or 
his  clerk. 

48.  Every  marine  shall  be  liable  to  be  tried 
acd  punished  for  desertion  from  any  corps  into 
which  he  may  have  unlawfully  enlisted,  although 
he  may  of  right  belong  to  another  corps,  and  be 
a  deserter  therefrom ;  and  whether  such  marine 
shall  be  tried  for  deserting  from  the  corps  to 
which  he  may  of  right  belong,  or  from  the  corps 
into  which  he  may  have  unlawfully  enlisted,  or 
for  any  other  desertion,  every  desertion  previous 
or  subsequent  to  that  for  which  he  may  at  the 
time  be  taking  his  trial  may,  if  duly  stated  in  the 
charges,  be  given  in  evidence  against  him  on 
snch  trial. 

49.  Upon  reasonable  suspicion  that  a  person 
is  a  deserter,  it  shall  be  lawful  for  any  constable 
or  other  person  to  apprehend  him,  and  forth- 
with bring  him  before  a  justice  acting  for  any 
county,  district,  city,  borough,  or  place  wherein 
or  near  to  which  the  place  in  which  he  was  appre- 
hended is  situate;  and  the  justice  shall  deal  ^ith 


the  suspected  deserter  as  if  he  were  brought  be- 
fore him  by  warrant  in  accordance  with  the  pro- 
visions of  an  Act  passed  in  the  eleventh  and 
twelfth  years  of  Her  present  Majesty,  chapter 
forty-two,  section  twenty-one;  and  upon  its 
appearing  to  the  justice  by  the  testimony  of 
one  or  more  witnesses  taken  upon  oath,  or  by 
the  confession  of  such  suspected  person,  that  the 
accused  is  a  deserter,  he  shall  cause  him  to  be 
conveyed  to  the  head  quarters  of  the  division  or 
dep6t  to  which  he  may  appear  to  belong,  or  to 
the  nearest  or  most  convenient  military  or  police 
station,  or  other  place  legally  provided  for  the 
confinement  of  persons  in  custody,  or  delivered 
up  to  a  party  of  marines  in  charge  of  a  non- 
commissioned officer,  as  to  the  justice  may  seem 
most  expedient,  having  regard  to  the  safe  custody 
of  such  suspected  deserter ;  and  the  justice  shall 
make  a  report  to  the  Secretary  of  the  Admiralty 
of  the  persons  through  whom  or  by  whose  means 
the  deserter  was  apprehended  or  secured ;  and  for 
such  information,  commitment,  and  report  the 
gaoler  or  other  person  into  whose  custody  the 
accused  is  committed  shall  nay  at  the  time  of 
commitment  to  the  clerk  to  tne  justice  the  sum 
of  two  shillings ;  and  the  Secretary  of  the  Ad- 
miralty, upon  receipt  of  a  report  of  the  same, 
together  with  a  copy  of  the  commitment,  shall 
cause  such  sum  to  l>e  repaid  to  such  gaoler  or 
other  person  so  entitled ;  and  upon  the  report  of 
a  justice  as  aforesaid,  the  Secretary  of  tne  Ad- 
miralty shall  cause  to  be  paid  to  the  person  or 
persons  by  whom  or  through  whose  means  it 
shall  appear  to  his  satisfoction  that  the  deserter 
was  apprehended  and  secured  a  sum  not  exceed- 
ing forty  shillings ;  and  the  justice  shall  in  every 
case  transmit  to  the  Secretary  of  the  Admiralty 
a  descriptive  return  in  the  form  prescribed  in  the 
schedule  to  this  Act  annexed ;  and  a  return  pur- 
porting to  be  so  made  shall  be  evidence  of  the 
facts  and  matters  therein  stated :  Provided  always, 
that  any  such  person  so  committed  as  a  deserter 
in  any  part  of  Her  Majesty's  dominions  shall, 
subject  to  the  provisions  herein-after  contained, 
be  liable  to  be  transferred,  by  order  of  the  colonel 
commandant  or  other  officer  commanding,  to 
serve  in  any  division,  corps,  detachment,  or  party 
nearest  to  the  place  where  he  shall  have  been 
apprehended,  or  to  any  other  division,  corps, 
detachment,  or  party  to  which  the  Lord  High 
Admiral  or  the  Commissioners  for  executing  the 
office  of  Lord  High  Admiral  may  deem  it  desi- 
rable that  he  should  be  transferred,  and  shall 
also  be  liable  after  such  transfer  of  service  to  be 
tried  and  punished  as  a  deserter. 

60.  Every  gaoler  or  keeper  of  any  public  prison, 
gaol,  house  of  correction,  lock-up  house,  or  other 
place  of  confinement  in  any  part  of  Her  Majesty's 
dominions  is  hereby  requirea  to  receive  and  con- 
fine therein  every  deserter  who  shall  be  delivered 
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into  his  custody  by  any  marine  or  other  person 
conveying  such  deserter  under  lawful  authority, 
on  production  of  the  warrant  of  the  justice  of  the 
peace  on  which  such  deserter  shall  have  been 
taken,  or  some  order  from  the  Admiralty,  which 
order  shall  continue  in  force  until  the  deserter 
shall  have  arrived  at  his  destination ;  and  such 
j<aoler  or  keeper  shall  be  entitled  to  one  shilling 
for  the  safe  custody  of  the  said  deserter  while 
halted  on  the  march,  and  to  such  subsistence  for 
his  maintenance  as  shall  be  directed  by  the  said 
Lord  High  Admiral  or  the  said  Commissioners. 

51.  Any  person  who,  while  ser\'ing  in  Her 
Majesty's  Navy  or  in  any  of  Her  Majesty's  forces, 
or  the  embodied  militia,  shall  to  any  officer,  or 
subordinate,  warrant,  petty,  or  non-commissioned 
officer,  fraudulently  confess  himself  to  be  a 
deserter  from  Her  Majesty's  Royal  Marine  forces, 
shall  be  liable  to  be  tried  by  any  court-martial 
under  this  Act,  and  punishea  according  to  the 
sentence  thereof;  and  any  person  who  shall 
voluntarily  deliver  himself  up  as  and  confess 
himself  to  be  a  deserter  from  Her  Mi^jesty's 
Royal  Marine  forces,  or  who,  upon  being  appre- 
hended for  any  offence,  shall  in  the  presence  of 
the  justice  confess  himself  to  be  a  deserter  as 
aforesaid,  shall  be  deemed  to  have  been  duly 
enlisted  and  to  be  a  marine,  and  shall  be  liable 
to  serve  in  Her  Majesty's  Royal  Marine  forces, 
whether  such  person  shall  have  been  ever  actuallv 
enlisted  as  a  marine  or  not;  or  in  case  such 
person  shall  not  be  a  deserter  from  the  Royal 
Marine  forces,  or  shall  have  been  discharged 
therefirom  or  from  any  other  corps  for  any  cause 
whatever,  or  shall  be  incapable  of  service,  he 
shall,  on  conviction  thereof  before  two  justices  of 
the  peace  at  or  near  the  place  where  he  shall 
deliver  himself  up  or  confess,  or  where  he  may 
at  anv  time  happen  to  be,  be  adjudged  to  be 
punisned,  if  in  England,  as  a  rogue  and  vaga- 
bond, and  if  elsewhere  by  commitment  to  some 
prison  or  house  of  correction,  there  to  be  kept  to 
hard  labour  for  any  time  not  exceeding  three 
months,  or  shall  be  deemed  guilty  of  obtaining 
money  under  false  pretences  within  the  true 
intent  and  meaning,  if  in  England  or  Ireland,  of 
an  Act  passed  in  the  session  holden  in  the 
twenty-fourth  and  twenty-fifth  years  of  Queen 
Victoria,  intituled  "  An  Act  to  consolidate  and 
"  amend  the  Statute  Law  of  England  and  Ire- 
''  land  relating  to  Larceny  and  other  similar 
"  offences,"  or,  if  in  Scotland,  shall  be  deemed 
guilty  of  falsehood,  fraud,  and  wilful  imposition ; 
and  every  person  so  deemed  to  be  guilty  of 
obtaining  money  under  false  pretences,  or  of 
falsehood,  fraud,  and  wilful  imposition,  (as  the 
case  may  be,)  shall  be  liable  to  be  proceeded 
against  and  punished  accordingly ;  and  the  con- 
fession and  receiving  subsistence  as  a  marine  by 
such  person  shall  be  evidence  of  the  false  pre- 


tence, or  of  the  falsehood,  fraud,  and  impodtioa, 
(as  the  case  may  be,)  and  of  the  obtaining  money 
to  the  amount  of  the  value  of  such  subsstenoe, 
and  the  value  of  such  subsistence  so  obtained 
may  be  charged  in  the  indictment  as  so  much 
money  received  by  such  person;  and  in  esse 
such  person  shall  have  been  previously  oonTicted 
of  the  like  offence,  or  shall  have  been  sommanly 
convicted  and  punished  in  England  as  a  rogue 
and  vagabond,  or  in  Scotland  or  Lreland  by  com- 
mitment, for  making  a  fraudulent  confession  of 
desertion,  such  former  conviction  may  be  alleged 
in  the  indictment,  and  may  be  proved  upon  the 
trial  of  such  person ;  and  in  such  indictment  for 
a  second  offence  it  shall  be  sufficient  to  state  that 
the  offender  was  at  a  certain  time  and  place  con- 
victed of  obtaining  money  under  false  pretences 
as  a  deserter,  for  making  a  fraudulent  confessiob 
of  desertion,  without  otherwise  describing  the 
said  offence;  and  a  certificate  containing  the 
substance  and  effect  only  (omitting  the  formal 
part)  of  the  indictment  and  conviction  of  the 
former  offence,  purporting  to  be  signed  by  the 
clerk  of  the  court  or  other  officer  having  the 
custody  of  the  record  of  the  court  where  the 
offender  was  first  convicted,  or  by  the  deputy  of 
such  clerk,  or  by  the  clerk  of  the  convicting 
magistrates,  shall,  upon  proof  of  the  identity  of 
the  person  of  the  offender,  be  sufficient  evidence 
of  the  first  conviction,  without  proof  of  the 
signature  or  official  character  of  the  person  ap- 
pearing to  have  signed  such  certificate ;  and  if 
the  person  so  confessing  himself  to  be  a  deserter 
shall  be  serving  at  the  time  in  Her  Majeatr's 
Royal  Marine  forces  he  shall  be  deemed  to  be 
ana  shall  be  dealt  with  by  all  justices  and  gaolers 
as  a  deserter. 

52.  Any  person  who  shall,  in  any  part  of  Her 
Majesty's  oominions,  by  any  means  whatsoever, 
c|irectly  or  indirectly  procure  any  marine  to  desert 
or  absent  himself  from  his  duty  without  leave 
from  his  conmianding  officer,  or  attempt  to  pro* 
cure  or  persuade  any  marine  to  desert  or  absent 
himself  from  his  duty,  and  any  person  who, 
knowing  that  any  marine  is  absent  from  his  dutr 
without  leave  from  his  commanding  officer,  shaU 
harbour  or  conceal  such  marine,  or  aid  or  assist 
such  marine  in  concealing  himself,  or  aid  and 
assist  in  his  rescue,  or  aid  or  assist  him  to  desert, 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall,  on    conviction    thereof   before   any  tn-o 

i*ustices  acting  for  the  county,  district,  city. 
)urgh,  or  place  where  any  such  offender  shsdl  at 
any  time  nappen  to  be,  be  liable  to  be  committed 
to  the  common  gaol  or  house  of  correction,  there 
to  be  imprisoned,  with  or  without  hard  labour, 
for  such  term  not  exceeding  six  calendar  months 
as  the  convicting  justices  shall  think  fit. 

53.  When  there  shall  not  be  any  officer  of  Her 
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Mftjesty's  land  or  marine  forces  of  the  rank  of 
cai^n  or  of  a  superior  rank,  or  any  adjutant  of 
mQitia,  within  convenient  distance  of  the  place 
where  any  non-commissioned  officer  or  marine, 
not  borne  on  the  books  of  any  of  Her  Majesty's 
ships  or  vessels  in  commission  as  aforesaid,  and 
who  shall  be  on  furlough,  shall  be  detained  by 
sickness  or  other  casufldty  rendering  necessary 
in  extension  of  such  furlough,  it  shall  be  lawful 
for  any  justice  who  shall  be  satisfied  of  such 
necessity  to  grant  an  extension  of  furlough  for  a 
period  not  exceeding  one  month ;  and  the  said 
justice  shall  immediately  certify  such  extension, 
and  the  cause  thereof,  to  the  commanding  officer 
of  the  division  or  detachment  to  which  the  man 
belongs,  if  known,  and  if  not,  then  to  the 
SecreStfy  of  the  Admiralty,  in  order  that  the 
necessary  allowance  of  pay  and  subsistence  may 
be  remitted  to  the  marine,  who  shall  not  during 
the  period  of  such  extension  of  furlough  be  liable 
to  be  treated  as  a  deserter  :  Provided  always,  that 
nothing  herein  contained  shall  be  construed  to 
exempt  any  marine  from  trial  and  punishment 
socording  to  the  provisions  of  this  Act  for  any, 
faise  representation  made  by  him  in  that  behalf 
to  the  said  officer  or  justice  so  extending  the 
furlough,  or  for  any  breach  of  discipline  com* 
mitted  by  him  in  applying  for  and  obtaining  the 
said  extension  of  furlough. 

54.  Any  person  enlisted  into  Her  Majesty's 
Royal  Marine  forces  as  a  marine,  or  who  has 
received  marine  enlistment  money,  shall  be  liable 
to  be  taken  out  of  Her  Majesty's  service  only  by 
process  or  execution  on  account  of  any  charge  of 
felony,  or  on  account  of  misdemeanor,  or  of  any 
crime  or  offence  other  than  the  misdemeanor  of 
refusing  to  comply  with  an  order  of  justices  for 
the  payment  of  money,  or  on  account  of  an 
original  debt  proved  by  affidavit  of  the  plaintiff 
or  of  some  one  on  his  behalf  to  amount  to  the 
value  of  thirty  pounds  at  the  least  over  and  above 
all  costs  of  suiti  such  affidavit  to  be  sworn, 
without  payment  of  any  fee,  before  some  judge  of 
tiie  court  out  of  which  process  or  execution  shall 
issue,  or  before  some  person  authorised  to  take 
affidavits  in  such  court,  of  which  affidavit,  when 
dulv  filed  in  such  court,  a  memorandum  shall, 
without  fee,  be  endorsed  upon  the  back  of  such 
process,  stating  the  fact  sworn  to,  and  the  day  of 
filing  such  affidavit;  but  no  marine  or  other 
person  as  aforesaid  shall  be  liable  by  any  process 
whatever  to  appear  before  any  justice  of  the  peace 
or  other  authority  whatsoever,  or  to  be  taken  out 
of  Her  Majesty's  service  by  any  writ,  sununons, 
order,  warrant,  judgment,  execution,  or  any 
process  whatever  issued  by  or  by  the  authority  of 
any  court  of  law,  or  any  magistrate,  justice  or 
justices  of  the  peace,  or  any  other  authority  what- 
soever, for  any  original  debt  not  amounting  to 
thirty  pounds,  or  for  the  breach  of  any  contract, 


covenant^  agreement,  or  other  engagement  what- 
ever, by  parol  or  in  writing,  or  for  having  left  or 
deserted  his  employer  or  master,  or  his  contract, 
work,  or  labour ;  and  all  summonses,  warrants, 
commitments,  indictments,  convictions,  judg- 
ments, and  sentences,  on  account  of  any  of  the 
matters  for  which  it  is  herein  declared  that  a 
marine  is  not  liable  to  he  taken  out  of  Her 
Miuest;^'s  service,  shall  be  utterly  illegal,  and  null 
and  void  to  all .  intents  and  purposes ;  and  any 
judge  of  any  such  court  may  examine  into  any 
complaint  made  by  a  marine  or  by  his  superior 
officer,  and  by  warrant  under  his  hand  discnarge 
such  marine,  without  fee,  he  being  shown  to  have 
been  arrested  contrary  to  the  intent  of  this  Act, 
and  shall  award  reasonable  costs  to  such  com- 
plainant, who  shall  have  for  the  recovery  thereof 
the  like  remedy  as  would  have  been  applicable  to 
the  recovery  of  any  costs  which  might  nave  been 
awarded  against  the  complainant  in  any  judgment 
or  execution  as  aforesaid,  or  a  writ  of  Habeas 
corpus  ad  subjiciendum  shall  be  awarded  or 
issued,  and  the  discharge  of  any  such  marine  out 
of  custody  shall  be  ordered  thereupon ;  provided 
that  any  plaintiff,  upon  notice  of  the  cause  of 
action  first  given  in  writing  to  any  marine  or  left 
at  his  last  quarters,  may  proceed  in  any  action  or 
suit  to  judgment,  and  have  execution  other  than 
against  the  body  or  marine  necessaries  or  equip- 
ments of  such  marine:  Provided  also,  that 
nothing  herein  contained  relating  to  the  leaving 
or  deserting  a  master  or  employer,  or  to  the  breach 
of  any  contract,  agreement,  or  engagement,  shall 
apply  to  persons  who  shall  be  really  and  honk  fide 
apprentices  duly  bound  under  the  age  of  twenty- 
one  years,  as  herein  prescribed. 

55.  No  person  who  shall  be  commissioned  and 
in  full  pay  as  an  officer  in  the  Royal  Marine 
forces,  or  who  shall  be  employed  in  enlisting  for 
such  forces,  shall  be  capable  of  being  nominated 
or  elected  to  be  sheriff,  and  no  such  officer  and  no 
non-commissioned  officer  of  such  forces  shall  be 
capable  of  being  nominated  or  elected  to  be  a 
constable,  or  overseer,  guardian  of  any  union,  or 
any  officer  of  a  like  description,  of  any  county, 
hundred,  riding,  city,  borough,  town,  divi- 
sion, parish,  or  other  place,  or  to  be  mayor, 
portreeve,  alderman,  or  to  hold  any  office  in  any 
municipal  corporation  in  any  city,  borough,  or 
place  in  Great  Britain  or  Ireland,  or  be  summoned 
or  shall  serve  as  a  grand  or  petit  or  other  juror  or 
upon  any  inquest,  and  any  summons  for  him  to 
attend  to  serve  as  a  grand  or  petit  or  other  juror 
or  upon  an  inquest  shall  be  null  and  void ;  and 
every  such  person  is  hereby  exempted  from 
attendance  and  service  in  accordance  with  any 
such  summons,  and  from  all  fines,  pains,  and 
penalties  for  or  in  consequence  of  not  attending 
or  serving  as  aforesaid. 
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56.  Every  person  autlArised  to  enlist  recruits 
for  the  Royal  Marines  shall  first  ask  the  person 
offering  to  enlist  whether  he  belongs  to  any  and 
what  force  in  Her  Majesty's  service,  and  also  such 
other  questions  as  the  said  Lord  High  Admiral 
or  the  said  Commissioners  may  direct  to  be  put 
to  such  persons,  and  in  case  of  a  recruit  shall, 
immediately  after  giving  him  enlisting  mone^, 
serve  him  with  a  notice  in  the  form  set  forth  m 
the  schedule  to  this  Act  annexed. 

57.  Every  person  who  shall  receive  enlisting 
money  in  manner  aforesaid  shall  upon  such  re- 
ceipt be  deemed  to  be  enlisted  as  a  marine  in  Her 
Majesty's  service,  and  while  he  shall  remain  with 
the  recruiting  party  shall  be  entitled  to  be  billeted 

58.  Every  person  so  enlisted  as  aforesaid  shall, 
within  ninety-six  hours  (any  intervening  Sunday, 
Christmas  Day,  or  Good  Friday  not  included), 
but  not  sooner  than  twenty-four  hours  after  such 
enlistment,  appear,  together  with  some  person 
employed  in  the  recruiting  service,  before  a  justice 
of  the  peace,  not  being  an  officer  of  the  marines, 
for  the  purpose  of  being  attested  as  a  marine,  or 
of  objecting  to  his  enlistment. 

59.  When  a  recruit,  upon  appearing  before  a 
justice  for  the  purposes  aforesaid,  shall  dissent 
from  or  object  to  bis  enlistment,  and  shall  satisfy 
the  justice  that  the  same  was  effected  in  any  res- 
pect irregularly,  he  shall  forthwith  discharge  the 
recruit  absolutely,  and  shall  report  such  discharge 
to  the  commandant  of  the  division  for  which  the 
marine  shall  have  enlisted  ;  but  if  the  recruit  so 
dissenting  shall  not  allege  or  shall  not  satisfy  the 
justice  that  the  enlistment  was  effected  irregularly, 
nevertheless  upon  repayment  of  the  enlisting 
money  and  of  any  sum  received  by  him  in  respect 
of  pay  or  allowances,  and  of  a  further  sum  of 
twenty  shillings  as  smart  money,  he  shall  be 
entitled  to  be  discharged ;  and  the  sum  paid  by 
such  recruit  upon  his  discharge  shall  be  kept  by 
the  justice,  and,  after  deducting  therefrom  one 
shilling  as  the  fee  for  reporting  the  payment  to 
the  Secretary  of  the  Admiralty  and  to  the  recruit- 
ing officer,  shall  be  paid  over  to  any  person 
belonging  to  the  recruiting  party  who  may 
demand  the  same ;  and  the  justice  who  shall  dis- 
charge any  recruit  shall  in  every  case  give  a  cer- 
tificate thereof,  signed  with  his  hand,  to  the 
recruit,  specifying  the  cause  thereof. 

60.  If  the  recruit  on  appearing  before  a  justice 
shall  not  dissent  from  his  enlistment,  or  dissent- 
ing shall  within  twenty-four  hours  return  and 
state  that  he  is  unable  to  pay  the  sums  mentioned 
in  the  last  section,  he  shall  be  attested  as  follows  : 
the  justice,  or  some  person  deputed  by  him,  shall 
read  to  the  recruit  the  Questions  set  forth  in  the 
form  of  attestation  whicn  the  Lord  High  Admiral, 
or  the  Commissioners  for  executing  the  office  of 


Lord  High  Admiral,  shall  have  ordered  to  be 
used,  cautioning  him  that  if  he  fraudulently 
make  any  false  answer  thereto  he  shall  be  liable 
to  be  punished  as  a  rogue  and  vagabond,  and  the 
answers  of  the  recruit  shall  be  recorded  opposite 
to  the  said  questions,  and  the  justice  shall  require 
the  recruit  to  make  and  sign  the  declaration  in  the 
said  form,  and  shall  then  administer  to  him  the 
oath  of  allegiance  in  the  said  form,  and  when  the 
recruit  shall  have  signed  the  said  declantion 
and  taken  the  oath,  the  justice  shall  attest  the 
same  by  his  signature,  and  shall  deliver  to  the 
recruiting  officer  the  declaration  so  signed  and 
attested  ;  and  if  the  recruit  shall  make  a  wilfully 
false  answer  to  any  such  question  he  shall  be 
liable  to  be  punished  as  a  rogue  and  a  vassbond ; 
and  the  fee  for  such  attestation,  including  the 
declaration  and  oath,  shall  be  one  shilling  and  no 
more ;  and  any  recruit  shall,  if  he  so  wish,  be 
furnished  with  a  certified  copy  of  the  above- 
mentioned  declaration  by  the  officer  who  tinallr 
approved  of  him  for  the  service. 

61.  No  recruit,  unless  he  shall  have  been  at- 
tested or  shall  have  received  pay  other  than  en- 
listing money,  shall  be  liable  to  be  tried  hyconit- 
martial ;  but  if  any  person,  previously  to  his  being 
attested  or  enrollea,  shall  oy  means  of  any  false 
answer  obtain  enlistment  or  other  money,  or  sbdl 
make  any  false  statement  in  his  declaration,or  shall 
refuse  to  answer  any  question  duly  authorised  to 
be  put  to  him  for  the  purpose  of  filUng  up  such 
declaration,  or  shall  refuse  or  nee:lect  to  go  before 
a  justice  for  the  purposes  aforesaid,  or  having  in 
the  case  of  a  recruit  dissented  from  his  enlistment 
shall  wilfully  omit  to  return  and  pay  such  money 
as  aforesaid,  in  any  of  such  cases  it  shall  be  hvfixl 
for  any  two  justices  within  the  United  Kingdom, 
or  for  any  one  justice  out  of  the  United  Kingdom, 
acting  for  the  county,  district,  city,  burgh,  or 

Elace  where  any  such  person  shall  at  any  time 
appen  to  be,  when  he  shall  be  brought  before 
them  or  him,  either  to  attest  *8uch  recruit  as  a 
marine,  or  to  sentence  him  to  be  imprisoned  xvilh 
hard  labour  in  any  prison  or  house  of  correction 
for  any  period  not  exceeding  three  calendar 
months.  And  any  marine  who  shall  have  gireo 
any  false  answer  at  the  time  of  or  relative  to  his 
becoming  a  marine  shall  forfeit  all  pay,  ^-ages, 
and  other  moneys,  be  the  same  naval,  marine,  or 
otherwise,  which  he  might  otherwise  have  been 
entitled  to  for  any  period  of  serx-ice  in  the  Royal 
Marines. 

62.  Any  person  who  shall  have  been  attested 
or  enrolled,  and  who  shall  afteni-ards  be  dis- 
covered to  have  given  any  wilfully  false  ansritr 
to  any  question  directed  to  be  put  by  the  proper 
authorities,  or  shall  have  made  any  wlfully  hist 
statement  in  the  declaration  herein-before  men- 
tioned, shall  be  liable,  at  the  discretion  of  the 
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said  Lord  High  Admiral  or  the  said  Commis- 
sionefs,  to  be  proceeded  against  before  two  jus- 
tices iQ  the  manner  herein-before  mentioned,  and 
by  them  sentenced  accordingly,  or  to  be  tried  by 
a  district  or  eairison  court-martial  for  the  same, 
and  panisbed  in  such  manner  as  such  court  shall 
direct,  and  the  declaration  purporting  to  be  made 
hj  sach  person  on  his  attestation  or  enrolment, 
in  Bocordance  with  the  schedule  to  this  Act 
annexed,  or  with  the  regulations  of  the  said  Lord 
HiKh  Admiral  or  the  said  Commissioners,  shall, 
in  the  absence  of  proof  to  the  contrary,  be 
deemed  snfficient  evidence,  whether  before  such 
justice  or  justices,  or  before  any  court-martial,  of 
»uch  person  having  represented  the  several  par- 
ticnkn  as  stated  in  such  declaration. 

A  letter  purporting  to  be  signed  by  or  on 
behalf  of  the  Lords  of  the  Admiralty,  or  the 
commanding  officer  of  the  ship,  corps,  or  regi- 
ment to  which  such  person  shall  appear  to  have 
belonged,  shall  on  any  trial  be  evidence  of  the 
ftdi  stated  therein  in  relation  to  the  service  or 
discharge  of  such  person. 

63.  If  any  recruit  shall  abscond  so  that  it  is 
not  possible  immediately  to  apprehend  and  bring 
him  before  a  justice  for  attestation,  the  recruiting 
party  shall  produce  to  the  justice  before  whom 
the  recrait  ought  regularly  to  have  been  brought 
for  that  purpose  a  certificate  of  the  name  and 
place  of  resiaencc  and  description  of  such  recruit 
and  of  his  having  absconded,  and  shall  declare 
the  same  to  be  true,  and  the  justice  to  whom 
such  certificate  shall  be  produced  shall  transmit 
a  duplicate  thereof  to  the  Secretary  of  the  Admi- 
nlty  in  order  that  the  same  may  appear  in  the 
"Police  Gazette."  For  the  purposes  of  this 
section  and  all  purpdses  of  attestation  and  enlist- 
ment a  justice  of  any  county  or  borough  shall  be 
deemed  to  be  a  justice  of  any  other  county  or 
borough. 

64.  If  any  man  while  belonging  to  any  regi- 
ment or  corps,  the  regular  reserve,  or  auxiliaiy 
forces,  shall,  without  being  discharged  bv  the 
proper  authorities,  thereupon  enlist  in  and  be  at- 
tested for  Her  Msgesty's  Royal  Marines,  he  shall 
l)e  liable  to  be  tried  before  a  court-martial  on  a 
charge  for  desertion ;  but  it  shall  be  lawful  for 
the  Secretary  of  State  for  the  War  Department 
to  give  such  general  directions  as  may  from  time 
to  time  appear  to  him  necessary  for  placing  any 
man  who  confesses  himself  to  be  a  militianutn 
under  stoppage  of  one  penny  a  day  of  his  pay  for 
"fhteen  calendar  months,  in  lieu  of  his  being 
tried  by  court-martial,  and  in  case  such  militia- 
man shall  have  belonged  to  the  militia  reserve  at 
the  time  of  his  attestation  he  shall  be  subjected 
to  a  further  stoppage  of  one  penny  a  day  for  two 
hundred  and  forty  days,  to  be  applied  as  the 
^Secretary  of  State   for  War  shair  direct,  and 
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further  to  determine  whether  such  man  shall 
be  returned  to  his  militia  regiment  after  such 
sums  shall  have  been  nukde  good,  or  shall  be 
deemed  -to  be  a  marine  in  the  same  manner  as 
he  would  have  been  if  he  had  not  been  a  militia- 
man at  the  time  of  his  attestation :  Provided  also, 
that  every  soldier  who,  while  belonging  to  a 
militia  regiment,  enlisted  in  Her  Majesty's  Royal 
Marines,  whether  such  enlistment  took  place 
before  or  after  the  passing  of  the  Mutiny  Act, 
1860,  shall  reckon  service  towards  the  perform- 
ance of  his  limited  engagement  from  the  date  of 
his  attestation:  Provided  also,  that  any  such 
soldier  shall  not  reckon  service  for  pension  until 
the  day  on  which  his  engagement  foi'  the  militia 
would  have  expired ;  but  if  any  such  soldier  shall, 
subseouently  to  his  enlistment,  have  rendered 
long,  ffuthful,  or  gallant  service,  the  Lords  Com- 
missioners of  the  Admiralty  may,  upon  the 
special  recommendation  of  the  Deputy  Adjutant 
Ueneral,  Royal  Marines,  order  that  ne  may  reckon 
service  for  pension  from  the  date  of  his  attesta- 
tion. 

65.  If  any  non-commissioned  officer  of  the 
volunteer  permanent  staff  shall  enlist  into  the 
Royal  Marines,  he  may  be  tried  and  punished  as 
a  deserter,  but  if  he  confesses  his  desertion  the 
Secretary  of  State  for  War,  instead  of  causing 
him  to  be  tried  and  punished  as  a  deserter,  may 
cause  him  to  be  returned  to  his  service  on  the 
volunteer  permanent  staff,  to  be  there  put  under 
stoppages  from  his  pay  until  he  has  repaid  the 
amount  of  any  bounty  received  by  him,  and  the 
expenses  attending  his  enlistment,  and  also  the 
value  of  any  arms,  &c.  issued  to  him  while  on  the  ' 
volunteer  permanent  staff,  and  not  duly  delivered 
up  by  him,  or  may  cause  him  to  be  held  to  his 
service  in  the  Royal  Marines  with  a  direction,  if 
it  seems  fit,  that  his  term  of  service  therein  shall 
not  be  reckoned  for  pension  until  the  time  when 
his  engagement  on  tne  volunteer  permanent  staff 
would  have  expired,  and  may  further  cause  him 
to  be  put  under  stoppages  of  one  penny  a  day  of 
his  pay  until  he  has  repaid  the  expense  attending 
his  engagement  or  attestation  on  the  volunteer 
permanent  staff,  and  also  the  value  of  any  ajms, 
clothing,  or  appointments  issued  to  him  while 
on  the  volunteer  permanent  staff,  and  not  duly 
delivered  up  by  him. 

66.  Every  person  subject  to  this  Act  who  shall 
wilfully  act  contrary  to  any  of  its  provisions  in 
any  matter  relating' to  the  enlisting  or  attesting 
of  recruits  for  Her  Majesty's  service  shall  be 
liable  to  be  tried  for  such  offence  by  a  general  or 
other  court-martial,  and  to  be  sentenced  to  such 
punishment,  other  than  death  or  penal  servitude, 
as  such  court  may  award. 

67.  It  shall  be  lawful  for  any  justice  of  the 
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peace  or  person  exercising  the  office  of  a  magis- 
trate within  any  of  Her  Majesty's  dominions 
abroad,  or  for  the  officer  commanding  any  ship 
or  vessel  of  Her  Majesty  on  the  books  of  whicn 
any  marine  may  be  borne,  or  on  board  of  which 
any  such  marine  may  be,  or,  notwithstanding 
anything  in  this  Act  contained,  for  the  com- 
manding officer  of  any  battalion  or  detachment 
of  Royi^  Marines,  whether  borne  on  the  books 
of  any  one  of  Her  Mi^est/s  ships  or  otherwise, 
to  re-engage  or  enlist  and  attest  out  of  Great 
Britain  or  Ireland  any  marine  desirons  of  re- 
enlisting  or  re-engaging  into  Her  Mi^ty's  Royal 
Marine  forces,  if  such  marine  be  considered  by 
such  commanding  officer,  justice,  or  magistrate  a 
fit  person  to  contmue  in  Her  Majesty's  service ; 
and  every  such  commanding  officer,  -  justice,  or 
magistrate  shall  have  the  same  powers  in  that 
behalf  as  are  by  this  or  any  other  Act  of  Parlia- 
ment given  to  justices  of  the  peace  in  the  United 
Kingdom  for  all  such  purposes  of  enlistment 
and  attestation,  and  any  marine  so  re- enlisted  or 
re-engaged  shall  be  deemed  to  be  an  attested 
marine. 

68.  Any  person  duly  bound  as  an  apprentice 
who  shall  enlist  into  H!er  Majesty's  Royal  Marine 
forces,  and  shall  falsely  state  to  the  magistrate 
before  whom  he  shall  be  carried  and  attested  that 
he  is  not  an  apprentice,  shall  be  deemed  guilty  of 
obtaining  money  by  false  pretences,  if  in  Eng- 
land or  m  Ireland,  and  of  falsehood,  fraud,  and 
wilful  imposition,  if  in  Scotland,  and  shall  after 
the  expiration  of  his  apprenticeship,  whether  he 
shall  have  been  so  convicted  and  punished  or  not, 
be  liable  to  serve  as  a  marine  according  to  the 
terms  of  the  enlistment,  and  if  on  the  expiration 
of  his  apprenticeship  he  shall  not  deliver  himself 
up  to  some  officer  authorised  to  receive  recruits, 
such  person  may  be  taken  as  a  deserter  from  Her 
Majesty's  Royal  Msrine  forces. 

69.  No  master  shall  be  entitled  to  claim  an 
apprentice  who  shall  enlist  as  a  marine  in  Her 
Majesty's  service  unless  such  master  shall,  within 
one  calendar  month  next  after  such  apprentice 
shall  have  left  his  service,  go  before  some  justice, 
and  take  the  oath  mentioned  in  the  schedule  to 
this  Act  annexed,  and  at  the  time  of  making  his 
claim  produce  to  the  officer  under  whose  com- 
mand the  recruit  shall  be  the  certificate  of  such 
justice  of  his  having  taken  such  oath,  which  cer- 
tificate such  justice  is  reouired  to  give  in  the 
form  in  the  schedule  to  this  Act  annexed ;  nor 
unless  such  apprentice  shall  have  been  bound,  if 
in  England,  for  the  full  term  of  five  years,  (not 
having  been  above  the  age  of  fourteen  years  when 
so  bound,)  and  if  in  Ireland  or  in  the  British 
Isles,  for  the  full  term  of  five  years  at  the  least, 
(not  having  been  above  the  age  of  sixteen  when 
so  bound,)  and  if  in  Scotland,  for  the  full  term 


at  least  of  four  years,  by  a  regular  contract  or 
indenture   of    apprenticeship,    duly   extemkd, 
signed,  and  tested,  and  binding  on  both  pirties 
by  the  law  of  Scotland  prior  to  the  penod  of 
enlistment,  and  unless  such  contract  or  inden- 
ture   in    Scotland  shall,  within  three  montht 
after  the  commencement  of  the  apprenticeBhip 
and  before  the  period  of  enlistment,  have  been 
produced  to  a  jiutice  of  the  peace  of  the  conntj 
m  Scotland  wherein  the  parties  reside,  and  there 
shall  have  been  endorsed  thereon  by  such  justice 
a  certificate  or  declaration  signed  by  him  specify- 
ing the  date  when  and  the  person  by  whom  saeh 
contract  or  indenture  shall  have  been  so  prodooei 
which  certificate  or  declaration  such  jusfice  of  the 
peace  is  hereby  required  to  endorse  and  tsm', 
nor   unless    any  such    apprentice   shall,  when 
claimed  by  such  master,  be  under  twenty-one 
years  of  age :  Provided  sJways,  that  any  master 
of  an  apprentice  indentured  for  the  sa  aervioe 
shall  be  entitled  to  claim  and  reoover  him  in  the 
form  and  manner  above  directed,  notwithstanding 
such  apprentice  may  have  been  bound  for  a  less 
term  than  five  or  four  years  as  aforesaid :  Pro- 
vided also»  that  any  such  master  who  shall  grre 
up  the  indentures  of  apprenticeship  witiiin  one 
month  after  the  enlisting  of  such  apprentice  shall 
be  entitled  to  receive,  to  his  own  use,  so  mueh  cff 
the  bounty  pavable  to  audi  recruit  as  shall  not 
have  been  paid  to  such  recruit  before  notice  ginn 
of  his  being  an  apprentice. 

70.  No  apprentice  claimed  by  his  master  shall 
be  taken  from  any  division,  d^achment,  w^nat- 
ing  party,  or  ship  of  Her  Migesty,  except  under  a 
warrant  of  a  justice  residing  near  and  within 
whose  jurisdiction  such  apprentice  shall  then 
happen  to  be,  and  before  whom  he  shall  be  canned ; 
and  such  justice  shall  inquire  inte  the  matter 
upon  oath  (which  oath  he  is  hereby  empowered  to 
aaminister),  and  shall  require  the  production  and 
proof  of  the  indenture,  and  that  notice  of  the  said 
warrant  has  been  given  to  the  commanding  officer. 
and  a  copy  thereof  left  with  some  officer  or  non- 
commissioned officer  of  the  party,  and  tiiat  snch 
person  so  enlisted  declared  tiiat  he  was  no  appren- 
tice ;  and  such  justice,  if  required  by  such  ofBoer 
or  non-commissioned  officer,  shall  cooomit  the 
offender  to  the  common  gaol  of  the  county,  divi- 
sion, or  place  for  which  such  justice  is  actingi  and 
^all  keep  the  indenture  to  be  produced  when 
required,  and  shall  bind  over  such  person  as  he 
may  think  proper  to  give  evidence  against  the 
offender,  who  sball  be  tried  at  the  next  or  at  the 
sessions  immediately  succeeding  tiie  next  general 
or  quarter  sessions  of  such  county,  division,  or 
place,  unless  the  court  shall  for  just  cause  put  off 
the  trial;  and  the  production  of  the  indenture, 
with  the  certificate  of  the  justice  that  the  aame 
was  proved,  shtdl  be  sufficient  evidence  of  the 
said  indenture;  and  every  such  offender  in  Soot- 
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land  may  be  tried  by  the  judge  oiduiarj  in  the 
ooantjr  or  stewartiy  in  such  and  the  like  manner 
as  any  penan  may  be  tried  in  Scotland  for  any 
offence  not  inferring  a  capital  punishment :  Pro- 
vided always,  that  any  justice  not  required  as 
aforesaid  to  commit  such  apprentice  may  deliver 
him  to  bia  master. 

71.  No  person  who  shall  for  six  months^  and 
either  before  or  after  the  passing  of  this  Act,  haye 
receiTed  pay  and  be  borne  on  the  strength  and 
paj  list  of  any  division  of  Her  Majesty's  Royal 
Maiine  forces,  of  which  the  last  quarterly  pay  list 
(if  prodooed)  shall  be  evidence,  or  been  borne  as  a 
matine  on  the  books  of  any  of  Her  Majeshr's 
ships  in  oonmussion,  shall  be  entitled  to  chum  his 
duchai|;e  on  the  ground  of  error  or  illegality  in 
his  enlistment  or  attestation  or  re^ngagement,  or 
QQ  any  other  ground  whatsoever,  but,  on  the 
oontiaiy,  every  such  person  shall  be  deemed  to 
hare  beoi  duly  enlisted,  attested,  or  re-engaged, 
as  the  case  may  be. 

72.  It  shall  also  be  lawful  for  the  Lord  High 
Admiral,  and  also  for  the  said  Commissioners  for 
executing  the  office  of  Lord  High  Admiral,  to 
give  ordors  for  withholding  the  pay  of  auv  officer 
or  marine  for  anv  period  during  which  such  officer 
or  marine  shall  be  absent  witiiout  leave,  or  im- 
properly absent  from  his  duty,  or  in  case  of  anj 
doobt  as  to  the  proper  issue  of  pay  to  withhold  it 
from  the  parties  irfbresaid  until  the  said  Lord 
High  Admiral  or  the  said  Commissioners  shall 
eome  to  a  determination  upon  the  case. 

73.  And  whereas  there  is  and  may  be  occasion 
for  the  Titarching  and  also  for  the  quartering  of 
the  Royal  Marine  forces  when  on  shore : 

Be  it  enacted,  that  during  the  continuance  of 
this  Act,  upon  the  order  or  orders  of  the  Lords 
Commissioners  of  the  Admiralty,  signified  in 
writing  in  that  behalf  under  the  hand  of  the 
S^cretery  of  the  Admiralty,  or  upon  the  order  or 
<^er8  in  writing  in  that  behalf  under  the  hand  of 
uy  colonel  commandant  or  commanding  officer 
of  any  division  of  Royal  Marines,  it  shall  be  law- 
ful for  all  constables  and  other  persons  specified 
in  this  Act  in  Great  Britain  and  Ireland,  and  they 
ve  hereby  required,  to  billet  the  officers  and 
iittrines,  whether  marching  or  otherwise,  and  all 
staff  and  field  officers  horses,  and  all  b&t  and 
haggage  horses  belonging  to  the  Royal  Marine 
'w^s,  when  on  actual  service,  not  exceeding  for 
each  officer  the  number  for  which  forage  is  or 
ihali  be  allowed  by  Her  Majesty's  regulations,  in 
^nailing  houses  and  other  houses  specified  in 
this  Act,  tBkin|f  care  in  Ireland  not  to  billet  less 
^>Q  two  men  m  any  one  house ;  and  they  shall 
he  received  by  the  occupiers  of  the  houses  in 
*^h  they  are  so  billeted,  and  be  famished  by 
nch  victoaUer  with  proper  accommodation  in 


such  houses,  and  with  a  separate  bed  for  each 
marine,  or  if  any  victualler  shall  not  have  suffi- 
cient accommodation  in  the  house  upon  which  a 
marine  is  billeted,  then  in  some  good  and  suffi- 
cient quarters  to  be  provided  by  such  victuidler 
in  the  immediate  neighbourhood,  and  in  Great 
Britain  with  diet  and  small  beer,  and  in  Great 
Britain  and  Ireland  with  stables,  oats,  hay,  and 
straw  for  such  horses  as  aforesaid,  paying  and 
aUowing  for  the  same  the  several  rates  herein- 
after provided ;  and  at  no  time  when  marines  are 
on  their  march  shall  any  of  them  be  billeted  above 
one  mile  from  the  place  mentioned  in  the  route, 
care  being  always  taken  that  the  billets  be  made 
out  for  the  less  distant  houses  in  which  suitable 
accommodation  can  be  found  before  making  out 
billets  for  the  more  distant ;  and  in  all  places 
where  marines  shall  be  billeted  in  pursuance  of 
this  Act,  the  officers  and  their  horses  shall  be 
billeted  in  one  and  the  same  house,  except  in  case 
of  necessity;  and  the  constables  are  hereby  re- 
quired to  billet  all  marines  on  their  march  in  the 
manner  required  by  this  Act  upon  the  occupiers 
of  all  houses  within  one  mile  of  the  place  men- 
tioned in  the  route,  and  whether  they  be  in  the 
same  or  a  dificrent  county,  in  like  manner  in 
every  respect  as  if  such  houses  were  all  locally 
situated  within  such  place  :  Provided  always,  that 
nothing  herein  contained  shall  be  construed  to 
extend  to  authorise  any  constable  to  billet  marines 
out  of  the  county  to  which  such  constable  belongs 
when  the  constable  of  the  adjoining  county  shtdl 
be  present  and  shall  undertake  to  billet  the  due 
proportion  of  men  in  such  adjoining  county ;  and 
no  more  billets  shall  at  any  time  be  ordered  than 
there  are  effective  marines  and  horses  present  to 
be  billeted ;  all  which  billets,  when  made  out  by 
such  constables,  shall  be  delivered  into  the  hands 
of  the  commanding  officer  present,  or  to  the  non- 
commissioned officer  on  the  spot;  and  if  any 
person  shall  find  himself  aggrieved  by  having  an 
undue  proportion  of  marines  biUeted  in  his  house, 
and  shall  prefer  his  complaint,  if  against  a  con- 
stable or  other  person  not  being  a  justice,  to  one 
or  more  justices,  and  if  against  a  justice,  then  to 
two  or  more  justices,  within  whose  jttrisdiction 
such  marines  are  billeted,  such  justices  respec- 
tively shall  have  power  to  order  such  of  the 
marines  to  be  removed  and  to  be  billeted  upon 
other  persons  as  they  shall  see  cause ;  and  wnen 
any  horses  belonging  to  the  officers  of  Her 
Majesty's  Royal  Marine  forces  shall  be  billeted 
upon  the  occupiers  of  houses  who  shall  have  no 
stables,  then,  upon  a  written  requisition  of  the 
officer  commanding  such  marines,  the  constable 
is  hereby  required  to  billet  the  horses  upon  some 
other  person  or  persons  having  stables,  and  who 
are  by  this  Act  hable  to  have  officers  and  marines 
billeted  upon  them,  and  any  two  or  more  justices 
of  the  peace  may  order  a  proper  allowance  to  be 
paid  by  the  persons  reueved    to   the   persons 
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receiving  such  hones,  or  to  be  applied  in  the  fur- 
nishing the  requisite  accommodation ;  and  the 
commanding  officer  may  exchange  any  man  or 
horse  billet^  in  any  place  with  another  man  or 
horse  billeted  in  tae  same  place,  for  the  conve- 
nience or  benefit  of  the  service,  provided  the 
number  of  men  and  horses  do  not  exceed  the 
number  at  that  time  billeted  on  such  houses 
respectively,  and  the  constables  are  hereby 
required  to  billet  such  men  and  horses  so  ex- 
changed accordingly ;  and  it  shall  be  lawful  for 
any  justice,  at  the  request  of  any  officer  or  non- 
commissioned officer  commandmg  any  nuurines 
requiring  billets,  to  extend  any  route,  or  to 
enlarge  the  district  within  which  billets  shall  be 
required,  in  such  manner  as  shall  appear  to  be 
most  convenient  to  Her  Majesty's  service :  Pro- 
vided also,  that  to  prevent  or  punish  all  abuses  in 
billeting  marines,  it  shall  be  lawful  for  any  justice 
within  his  jurisdiction,  by  warrant  or  order  under 
his  hand,  to  recjuire  anv  constable  to  give  him  an 
account  in  writing  of  the  number  of  officers^  and 
marines  who  shall  be  quartered  bv  such  constables, 
together  with  the  names  of  the  persons  upon 
whom  such  officers  and  marines  are  billeted, 
stating  the  street  or  place  where  such  persons 
dweU,  and  the  signs,  if  any,  belonging  to  the 
houses :  Provided  always,  that  no  officer  shall  be 
compelled  or  compellable  to  pav  anything  for  his 
lodging  where  he  shall  be  duly  billeted :  Provided 
also,  that  no  justice  being  an  officer  of  Royal 
Marines  shall  directly  or  indirectly  be  concerned 
in  billeting  or  appointing  quartm  under  this 
Act. 

74.  The  innholder  or  other  person  on  whom 
any  marine  is  billeted  in  Great  Britain  shall^  if 
required  by  such  marine,  furnish  him  for  every 
day  on  the  march,  and  for  a  period  not  exceeding 
two  days,  when  halted  at  any  intermediate  place 
upon  ttie  march,  and  for  the  da;^  of  the  arrival  at 
the  place  of  finiJ  destination,  with  one  hot  meal 
in  each  day,  the  meal  to  consist  of  such  Quantities 
of  diet  and  small  beer  as  may  be  fixea  by  Her 
Majesty's  regulations,  not  exceeding  one  pound 
and  a  quarter  of  meat  previously  to  being  dressed, 
one  pound  of  bread,  one  pound  of  potatoes  or 
other  vegetables,  and  two  pints  of  small  beer,  and 
vinegar,  salt,  and  pepper,  and  for  such  meal  the 
innholder  or  other  person  furnishing  the  same 
shall  be  paid  the  sum  of  thirteenpence  halfpenny, 
and  twopence  halfpenny  for  a  bed ;  and  all  inn- 
holders  and  other  persons  on  whom  marines  may 
be  billeted  in  Great  Britain  or  Ireland,  except 
when  on  the  march  in  Great  Britain,  and  entitled 
to  be  fumbhed  with  the  hot  meal  as  aforesaid, 
shall  furnish  such  marines  with  a  bed  and  with 
candles,  vinegar,  and  salt,  and  shall  allow  them 
the  use  of  Sre,  and  the  necessarv  utensils  for 
dressing  and  eating  their  meat,  and  shall  be  paid 
in  consideration  thereof  the  sum  of  fourpence  per 


diem  for  each  marine ;  and  the  sum  to  be  pud  to 
the  innholder  or  dther  person  on  whom  any  of  the 
horses  belonging  to  Her  Majesty's  Royal  Marine 
forces  shall  be  billeted,  in  Great  Britain  or  Ire- 
land, for  ten  pounds  of  oats,  tirelve  pounds  of 
hay,  and  eight  pounds  of  straw,  shall  be  one 
shilling  and  'ninepenoe  per  diem  for  each  horse; 
and  every  officer  or  non-commissioned  officer  com- 
manding a  division,  detachment,  or  party  shall 
every  four  days,  or  before  they  shall  quit  their 
quarters  if  they  shall  not  remain  so  long  as  foar 
days,  settle  and  discharge  the  just  demands  cH  all 
victuallers  or  other  persona  upon  whom  such 
officers,  marines,  or  horses  are  billeted,  out  of  the 
pav  and  subsistence  of  such  officers  and  maiines, 
beiore  any  part  of  the  said  pay  or  subaistenoe  be 
paid  or  distributed  to  them  respectively ;  and  if 
any  such  officer  or  non-commissioned  officer  shall 
not  pay  the  same  as  aforesaid,  then,  upon  com- 
plaint and  oath  made  thereof  by  any  two  witnesses 
before  two  justices  of  the  peace  for  the  countj, 
riding,  division,  liberty,  city,  borough,  or  place 
where  such    quarters  were    situate,    sitting  in 
quarter  or  petty  sessions,  the   Secretary  of  the 
Admiralty  is  hereby  required,  upon  oertificate  of 
the  justices  before  whom  such  oath  shall  be  made 
of  the  sum  due  to  complainant,  to  order  payment 
of  the  amount  which  shall  be  charged  wgmst 
such  officer ;  and  in  case  of  any  marines  being 
suddenly  ordered  to  march,  and  of  the  com- 
manding officer  or  non-commissioned  officer  not 
being  enabled  to  make  payment  of  the  sums  due 
on  account  of  billets,  every  such  officer  or  non- 
commissioned officer  shall  before  his  departure 
make  up  the  account  with  every  person  upon 
whom  any  such  marines  may  have  been  billeted. 
and  sign  a  certificate  thereof ;  which  account  and 
ceirtificate,  on  bmng  transmitted  to  the  Secretary 
of  the  Admiralty,  shall  be  immediately  paid,  and 
charged  to  the  account  of  such  officer  or  non- 
commissioned officer. 

75.  For  the  regular  provision  of  carriages  l(S 
the  Royal  Marine  forces  and  their  baggage  on 
their  marches  in  Great  Britain  and  Iidand,  all 
justices  of  the  peace  within  their  several  juris- 
dictions, being  duly  required  thereunto  by  order 
of  the  said  Lord  High  Admiral,  or  two  or  more 
of  the  Commissioners  for  executing  the  said 
office  of  Lord  High  Admiral  for  the  time  being,  of 
any  colonel  commandant  or  commanding  officer 
of  a  division  of  Royal  Marines,  shall,  on  tiie  pro- 
duction of  such  order,  or  a  copy  thereof  certified 
by  the  commanding  officer,  to  them  or  any  one 
or  more  of  them,  by  the  officer  or  non-commis- 
sioned officer  of  the  party  of  marines  so  ordered 
to  march,  issue  a  warrant  to  any  constable  baring 
authority  to  act  in  any  place  from,  throuffh,  near, 
or  to  which  such  marines  shall  be  ordered  to 
march,  (for  each  of  which  warrants  a  fee  of  one 
shilling  only  shall  be  paid,)  requiring  him  to 
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provide  ibe  carriages,  horses,  oxen,  and  drivers 
therein  mentioned,  (allowing  sufficient  time  to 
do  ihe  same,)  specifying  the  places  from  and  to 
vhich  the  saia  carriages  shall  travel,  and  the 
distaooe  between  the  places,  for  which  distance 
ofliT  ao  specified  payment  shall  be  demanded, 
and  which  distance  shall  not,  except  in  cases  of 
pressing  emergencv,  exceed  the  day's  march  pre- 
scribed in  the  order  of  route,  and  shall  in  no 
case  exceed  twenty-five  miles ;  and  the  constables 
receiving  such  warrant  shall  order  such  persons 
IS  they  shall  think  proper,  having  carriages,  to 
furaish  the  requisite  supply,  who   are  hereby 
required  to  furnish  the  same  accordingly ;  and 
m  case  8u£Bcient  carriages  cannot  be  procured 
witfaitt  the  proper  jurisdiction,  any  justice  of  the 
next  adjoining  jurisdiction  shall,  by  a  like  course 
of  proceeding,  sunply  the  deficiency;    and  in 
order  that  the  burden  of  providing  carriages  may 
Mi  equally,  and  to  prevent  inconvenience  arising 
from  there  being  no  justice  residing  near  the 
place  where  marines  may  be  quartered  on  the 
inarch,  the  justice  or  justices  residing  nearest  to 
inch  place  shall  cause  a  list  to  be  made  out,  at 
least  once  in  everj^  year,  of  all  persons  liable  to 
furnish  such  carnages,  and  of  the  number  and 
description  of   their  said  carriages,  which  list 
shall  at  aU  seasonable  hours  be  open  to  the  in- 
spection of  the  said  persons,  and  shall  by  warrant 
andor  his  hand  authorise  the  constables  within 
his  jurisdiction  to  give  orders  to  provide  carriages 
vithout  any  special  warrant  from  him  for  that 
purpose,  which  orders  shall  be  valid  in  all  re- 
spects ;  and  all  orders  for  such  carriages  shall  be 
made  from  such  lists  in  regular  rotation,  so  far 
u  the  same  can  be  done. 

76.  In  every  case  in  which  the  whole  distance 
for  which  any  carriage  shall  be  impressed  shall 
be  under  one  mile  the  rate  of  a  full  mile  shall  be 
paid ;  and  the  rates  to  be  paid  for  carriages  im- 
pressed shall  be,  in  Great  Britain,  for  every  mile 
^'hich  a  waggon  with  four  or  more  horses,  or  a 
wain  with  six  oxen  or  four  oxen  and  two  horses, 
shall  travel,  one  shilling ;  and  for  every  mile  any 
»3j?l(on  with  narrow  wheels,  or  any  cart  with 
four  horses,  carrying  not  less  than  fifteen  hun- 
dredweight, shall  travel,  ninepence;  and  for 
every  mile  every  other  cart  or  carriage  with  less 
than  four  horses,  and  not  carrying  fifteen  hun- 
dredweight, shall  travel,  sixpence ;  and  in  Ireland 
for  every  hundredweight  loaded  on  any  wheel 
carriage  one  halfpenny  per  mile;  and  in  Great 
Britain  such  further  rates  may  be  added,  not 
exceeding  a  total  additional  sum  per  mile  of  four- 
pence,  threepence,  or  twopence  to  the  respective 
rates  of  one  shilling,  ninepence,  and  sixpence,  as 
Qiay  seem  reasonable  to  the  justices  assembled  at 
general  sessions  for  their  respective  districts,  or 
to  the  recorder  at  the  sessions  of  the  peace  of  any 
municipal  city,  borough,  or  town ;  and  the  order 


of  such  justices  or  recorder  shall  specify  the 
average  price  of  ha^  and  oats  at  the  nearest 
market  town  at  the  time  of  fixing  such  additional 
rates,  and  the  period  for  which  the  order  shall  lie 
enforced,   not  exceeding  ten  days,  beyond  the 
next  general  sesnons ;  and  no  such  order  shall 
be  valid  unless  a  copy  thereof,  signed  by  the 
presiding  magistrate  and  one  other  justice,  or  by 
the  recorder,  shall  be  transmitted  to  the  Secre- 
tary of  the  Admiraltv  within  three  days  after  the 
making  thereof ;  ana  also  in  Great  Britain  when 
the  day's  march  shall  exceed  fifteen  miles,  the 
justice  granting  his  warrant  may  fix  a  further 
reasonable  compensation  not  exceeding  the  usual 
rate  of  hire  filxed  by  this  Act ;  and  when  addi- 
tional rates  or  compensation  shall  be  granted,  the 
justice  shall  insert  in  his  own  hand  in  the  warrant 
the  amount  thereof,  and  the  date  of  the  order  o^ 
sessions,  if  fixed  by  sessions,  and  the  warrant 
shall  be  given  to  the  officer  commanding  as  his 
voucher;    and  the  officer  or  non-commissioned 
officer  demanding  carriages  by  virtue  of  the  war- 
rant of  a  justice  shall,  in  Great   Britain,  pay 
down  the  proper  sums  into  the  hands  of  the  con- 
stable providing  carriages,  who  shall  give  receipts 
for  the  same  on  unstamped  paper ;  and,  in  Ire- 
land, the  officers  or  non-commissioned  officers  as 
aforesaid  shall  pay  the  proper  sums  to  the  owners 
or  drivers  of  the  carriages,  and  one  third  part  of 
such  payment  shall  be  made  before  the  carriage 
be  loaded,  and  all  the  said  payments  in  Ireland, 
shall  be  made,  if  required,  in  presence  of  a  justice 
or  constable ;  and  no  carriage  shall  be  liable  to 
carry  more  than  thirty  hundredweight  in  Great 
Britain,  and  in  Ireland  no  car  shall  be  liable  to 
carry  more  than  six  hundredweight,  and  no  dray 
more  than  twelve  hundredweight;  but  ^he  owner 
of  such  carriages  in  Ireland  consenting  to  carry 
a  greater  weight  shall  be  paid  at  the  same  rate 
for  every  hundredweight  of  the  said  excess ;  and 
the  owners  of  such  carriages  in  Ireland  shall  not 
be  compelled  to  proceed,  though  with  any  less 
weight,  under  the  sum  of  threepence  a  mile  for 
each  car  and  sixpence  a  mile  for  each  dray ;  and 
the  loading  of  such  carriages  in  Ireland  shall  be 
first  weighed,  if  required,  at  the  expense  of  the 
owner  of  the  carriage,  if  the  same  can  be  done  in 
a  reasonable    time    without    hindrance  of  Her 
Majesty's  service :  Provided  also,  that  a  cart  with 
one  or  more  horses,  for  which  the  furnisher  shall 
receive  ninepence  a  mile,  shall  be  required  to 
carry  fifteen  hundredweight  at  the  least;   and 
that  no  penalties  or  forfeitures  in  any  Act  re- 
lating to  highways  or    turnpike  roads  in  the 
United    Kingdom  shall    apply  to  the  number 
of  horses  or  oxen  or  weight  of  loading  of  the 
aforesaid  carriages,  nor  shall  any  such  carriages 
on  that  account  be  stopped  or  detained;  and 
whenever  it  shall  be  necessary  to  impress  car- 
riages for  the  march  of  marines  from  Dublin  at 
least  twenty-four  hours  notice  of  such  march. 
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and  in  case  of  emergency  as  long  notice  as  the 
case  will  admit,  shedl  be  given  to  the  Lord 
Mayor  of  Dublin,  who  shall  summon  a  propor- 
tional number  of  cars  and  drays  at  his  discretion 
out  of  the  licensed  cars  and  drays  and  other  cars 
and  drays  within  the  county  of  the  said  city,  and 
they  shall  by  turns  be  employed  on  this  duty  at 
the  prices  and  under  the  regulations  herein-before 
mentioned ;  and  no  country  cars,  drays,  or  other 
carriages  coming  to  markets  in  Ireland  shall  be 
detained  or  employed  against  the  will  of  the 
owners  in  carrnng  the  baggage  of  marines  on 
any  pretence  whatever. 

77.  It  shall  be  la^ul  for  the    Lord    High 
Admiral,  or  the  Commissioners  for  executing  the 
office  of  Lord  High  Admiral,  or  the  Lord  Lieu- 
tenant or  Chief  Governors  of  Ireland,  by  their 
or  his  orders  distinctly  stating  that  a  case  of 
emergency  doth  exist,  signified  by  the  Secretary 
of  the  Admiralty,  or,  if  in  Ireland,  by  the  chief 
secretary  or  under  secretary,  or  the  first  clerk  in 
the  militaiT  department,  to  authorise  any  com- 
manding omcer  of  Her  Majesty's  Royal  Marine 
forces  in  any  district  or  place,  or  to  the  chief 
acting  agents  for  the  supply  of  stores  and  provi- 
sions, by  writing  under  his  hand,  reciting  such 
order  of  the  Lord  High  Admiral,  or  the  said  Com- 
missioners, or  Lord  Lieutenant  or  Chief  Gover- 
nors aforesaid,  to  re<|uire  all  justices  within  their 
several  jurisdictions  m  Great  Britain  and  Ireland 
to  issue  their  warrants  for  the  provision,  not  only 
of  waggons,  wains,  carts,  and  cars  kept  by  or 
belonging  to  any  person  and  for  any  use  whatso- 
ever,  but  also  of  saddle  horses,  coaches,  post- 
chaises,  chaises,  and  other  four-wheeled  carriages 
kept  for  hire,  and  of  all  horses  kept  to  dnw 
carriages  hcensed  to  carry  passengers,  and  also  of 
boats,  barges,  and  other  vessels  used  for  the 
transport  of  any  commodities  whatsoever  upon 
any  canal  or  navigable  river  as  shall  be  mentioned 
in  the  said  warrants,  therein  specifying  the  place 
and  distance  to  which  such  carriages  or  vessels 
shall  go ;  and  on  the  production  of  such  requisi- 
tion, or  a  copy  thereof  certified   by  the  com- 
manding officer,  to  such  justice,  by  any  officer 
of  the  corps  ordered  to  be  conveyed,  such  justice 
shall  take  all  the  same  proceedings  in  regard  to 
such  additional    supply  so    required    on    such 
emergency  as  he  is  by  this  Act  recjuired  to  take 
for  the  ordinary  provision  of  carriages ;  and  idl 
provisions  whatsoever  of  this  Act  as  regards  the 
procuring  of  the  ordinary  supply  of  carriages, 
and  the  duties  of  officers  and  non-commissioned 
officers,  justices,  constables,  and  owners  of  car- 
riages in  that  behalf,  shall  be  to  all  intents  and 
purposes  applicable  for  the  providing  and  pay- 
ment according  to  the  rates  of  posting  or  of  nire 
usually  paid  for  such  other  description   of  car- 
riages or  vessels  so  required  on  emergency,  ac- 
cording to  the  length  of  the  journey  or  voyage  in 


each  case,  but  making  no  allowance  for  post 
horse  duty,  or  turnpike,  canal,  river,  or  lock  tolis, 
which  duty  or  tolls  are  hereby  declared  not  to  be 
demandable  for  such  carriages  and  vessels  while 
employed  in  such  service  or  returning  therefrom ; 
ana  it  shall  be  lawful  to  convey  thereon  not  only 
the  baggage,  provisions,  and  military  stores  ii 
such  detachment,  but  also  the  officers,  marines, 
servants,  women,  children,  and  other  persons  of 
and  belonging  to  the  same. 

78.  It  shall  be  lawful  for  the  justices  of  the 
peace   assembled  at  ih&r  quarter  sessions  to 
direct  the  treasurer  to  pay,  without  fee,  out  of 
the  public  stock  of  the  county  or  riding,  or  if 
such  public  stock  be  insufficient  then  out  of 
moneys  which  the  said  justices  shall  have  poirer 
to  raise  for  that  purpose,  in  like  manner  as  for 
county  gaols  and  brioges,  such  resjsonable  sums 
as  shall  have  been  expended  by  the  constables 
within    their   respective  jurisdictions  for  car- 
riages and  vessels,  over  and  above  what  was  or 
ought  to  have  been  paid  by  the  officer  requiring 
the  same,  regard  being  had  to  the  season  of  the 
year  and  the  condition  of  the  ways  by  which 
such  carriages  and  vessels  are  to  pass ;  and  in 
Scotland  such  justices  shall  direct  such  pay- 
ments to  be  made  out  of  the  rogues  money  and 
assessments  directed  and  authorised  to  be  assessed 
and  levied  by  an  Act  passed  during  the  session 
holden  during  the  twentieth  and  twenty-^ 
years    of   the  reign  of   Her  present   Majesty, 
chapter  seventy-two. 

79.  It  shall  be  lawful  for  the  said  Lord  lieu- 
tenant or  other  Chief  Governor  for  the  time  being 
of  Ireland  to  depute,  by  warrant  under  his  hand 
and  seal,  some  proper  person  to  sign  routes  in 
cases  of  emergency  for  the  marching  of  any  of 
Her  Majesty's  Royal  Marine  forces  in  Ireland  in 
the  name  of  such  Lord  Lieutenant  or  Chief 
Governor. 

80.  All  officers  and  marines  on  duty  or  on 
their  march,  being  in  proper  uniform,  dress  or 
undress,  and  their  horses  and  baggage,  and  all 
recruits  marching  by  route,  and  all  prisoners 
under  military  escort,  and  all  carriages  and 
horses  belonging  to  Her  Mtgesty  or  employed  in 
her  service  under  the  provisions  of  this  Act,  or 
in  any  of  Her  Majesty's  colonies,  when  employed 
in  conveying  any  such  persons  as  aforesaid  or 
their  baggage  or  stores,  or  returping  from  con- 
veying the  same,  shall  be  exempted  from  the 
payment  of  any  duties  and  tolls  on  embarking 
or  disembarking  from  or  upon  any  pier,  wh&rt, 
quay,  or  landing-place,  or  in  passing  along  or 
over  any  turnpike  or  other  roads  or  brides, 
otherwise  demandable  by  virtue  of  any  Act 
already  passed  or  hereafter  to  be  passed,  or  by 
virtue  of  any  prescription,  grant,  or  custom,  or 
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by  Tirtao  of  any  Act  or  ordinance,   order  or 
diiection»  of  any  colonial  l^^lature  or  other 
authonty  in  any  of  Her  Majesty's  colonies ;  and 
if  any  toll  coUector  shall  demand  or  receive  toll 
from  any  marine  officer  or  marine  on  duty  or  on 
their  march  who  shall  be  in  proper  uniform,  dress 
or  ondress,  oe  for  their  horses,  and  who  by  this 
Act  is  exempted  from  payment  thereof,  or  from 
any  recraits  marching  by  route,  or  from  any 
prisoners  under  military  escort,  or  for  any  car- 
riages  w  horses  belongin)^  to  Her   Majesty  or 
employed  in  her  service  under  the  provisions  of 
this  Act»  when  conveying  persons  or  baggage  or 
stores,  or  returning  therefrom,  every  such  collector 
shall  for  every  such  offence  be  liable  to  a  penalty 
not  exceeding  five  pounds ;   provided  that  no* 
thing  herein  contained  shall  exempt  any  boats, 
barges,  or  other  vessels  employed  in  conveying 
the  said  persons,  horses,  baggage,  or  stores  along 
any  canal  from  payment  pf  tolls  in  like  manner 
as  other  boats,  barges,    and  vessels  are  liable 
thereto,  except  when  employed  in  cases  of  emer- 
gency as  herein  mentioned ;  and  that  when  aoy 
offices  or  marines  on  service  shall  have  occasion 
in  the  march  by  route  to  pass  regular  ferries  in 
Scotland,  the  officer  commanding   shall  be  at 
liberty  to  pass  over  with  his  marines  84  passen- 
gers, paying  for  himself  and  each  marine  one 
half  only  of  the  ordinary  rate  payable  by  passen- 
gers, or  he  shall  be  at  liberty  to  hire  the  ferrv 
boat  for  himself  and  hb  party,  debarring  ail 
others  for  that  time,  and  shall  in  such  case  pay 
only  half  the  ordinary  rate  for  such  boat. 

81.  Every  marine  upon  being  discharged  from 
the  service  shall  be  entitled  (o  an  allowance  (not 
exceeding  in  any  case  the  amount  of  twenty-one 
days  marching  money)  to  enable  him  to  reach  his 
home,  or  the  place  at  which  he  shall  at  the  time 
of  his  discharge  decide  to  take  up  bis  residence, 
if  the  cost  of  conveyance  to  such  a  place  shall 
not  exceed  the  cost  of  convevance  to  the  place  of 
his  original  enlistment,  which  allowance  shall  be 
calculated  according  to  the  distance  he  has  to 
travel :  Provided  uways,  that  no  person  who 
shall  purchase  his  own  discharge,  or  be  dis* 
charged  on  account  of  misbehaviour,  or  at  his 
own  desire,  before  the  expiration  of  hb  period  of 
senrioe,  shall  be  entitled  to  any  such  allowance. 

82.  If  any  constable  or  other  person  who  by 
virtue  of  this  Act  shall  be  employed  in  billeting 
any  officers  or  marines  in  an^  part  of  th»  United 
Kinf^dom  shall  presume  to  billet  any  such  officer 
or  marine  in  any  house  nbt  within  the  meaning 
of  this  Act  without  the  consent  of  the  owner  or 
occupier  thereof;  or  shall  neglect  or  refuse  to 
billet  any  officer  or  marine  on  duty  when  there* 
onto  required  in  such  manner  as  is  by  this  Act 
directed,  provided  sufficient  notice  be  given 
before   the    arrival   of  such  marines;   or  shall 


receive,  demand,  or  agree  for  any  money  or  reward 
whatsoever  in  order  to  excuse  any  person  from 
receiving  any  such  officer  or  marine;  or  shall 
quarter  any  of  the  wives,  children,  men  or  maid 
servants  of  auy  officer  or  marine  in  any  such 
houses  against  the  consent  of  the  occupiers  ;  or 
shall  neglect  or  refuse  to  execute  such  warrants 
of  the  justices  as  shall  be  directed  to  him  for 
providing  carriages,  horses,   or  vessels,  or  shall 
demand  more  than  the  legal  rates  for  the  same ; 
or  if  any  person  ordered  by  any  constable  in 
manner   herein-before  directed  to  provide  car- 
riages, horses,  or  vessels  shall  refuse  or  neglect 
to  provide  the  same  according  to  the  orders  of 
such  constable,  or  shall  demand  more  than  the 
legal  rates  for  the  same,  or  shall  do  any  act  or 
thing  by  which  the  execution  of  any  warrants 
for  providing  carriages*  horses,  or  vessels  shall  be 
hinaered ;  or  if  any  person  liable  by  this  Act  to 
have  any  officer  or  marine  quartered  on  him  shall 
refuse  to  receive    any    such  officer  or  marine, 
or  to  afford  him  proper  accommodation  or  diet 
in  the  house  of  such  person  in  which  he  is 
quartered,  or  to  furnish  the  several  things  directed 
to  be  furnished  to  officers  and  marines,  or  shall 
neglect  or  refuse  to  furnish  good  and  sufficient 
stables,  together  with  good  and  sufficient  oats, 
hay,  and  straw  in  Great  Britain  and  Ireland,  for 
each  horse,  in  such  quantities  and  at  such  rates 
as  herein-before  provided,  or  if  any  innkeeper  or 
victualler  not  having  good  and  sufficient  stables 
shall  refuse  to  pay  over  to  the  person  or  persons 
who  may  provide  stabling  such  allowance  by  way 
of  compensation  as  shall  be  directed  by  any 
justice  of  the  peace,  or  shall  pay  any  sum  of  money 
to  any  marine  on  tiie  inarch  in  lieu  of  furnishing 
in  kind  the  diet  and  snuJl  beer  to  which  such 
marine  is  entitled;  such  constable,  victualler, 
and  other  person  respectively  shall  forfeit  for 
every  offence,  neglect,  or  refusal  any  sum  not 
exceeding    five    pounds     nor    less  than    forty 
shillings;  and  if  any  person  shall  personate  or 
represent  himself  to  be  a   marine   or  marine 
recruit  with  the  view  of  fraudulently  obtaining  a 
billet  or  money  in  lieu  thereof,  he  shall  for  every 
such  offence  forfeit  any  sum  not  exceeding  five 
pounds  nor  less  than  twenty  shillings. 

83.  If  any  officer  of  Royal  Marines  shall  take 
upon  him  to  quarter  men  otherwise  than  is 
allowed  by  this  Act,  or  shall  use  or  offer  any 
menace  or  compulsion  to  or  upon  any  justice, 
constable*  or  other  civil  officer  tending  to  deter 
and  discourage  any  of  them  from  performing 
any  part  of  their  duty  under  this  Act,  or  to  do 
anytliing  contrary  thereto,  such  officer  shall  for 
every  such  offence,  being  thereof  convicted  be- 
fore any  two  or  more  justices  of  the  county  by 
the  oath  of  two  credible  witnesses,  be  deemed 
and  taken  to  be  ipso  facto  cashiered,  and  shall 
be  utterly  disabled  to  hold  any  military  employ- 
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ment  in  Her  Majesty's  service ;  provided  a  certi- 
ficate of  such  conviction  be  forthwith  transmitted 
by  the  said  justices  to  the  Secretary  of  the 
Admiralty,  and  that  the  conviction  be  affirmed 
at  some  quarter  sessions  of  the  peace  for  the  said 
county  to  be  held  next  after  the  expiration  of 
three  months  after  such  certificate  shall  have 
been  transmitted  as  aforesaid ;  and  if  anv  marine 
officer  shall  take  or  knowingly  sufiPer  to  be  taken 
from  any  person  any  money  or  reward  for  ex- 
cusinfiT  the  quartering  of  officers  or  marines,  or 
shall  billet  any  of  the  wives,  children,  men  or 
maid  servants  of  any  officer  or  marine  in  any 
house  against  the  consent  of  the  occupier,  he 
shall  for  any  of  the  said  offences,  upon  being 
convicted  thereof  before  a  general  court-martial, 
be  cashiered ;  and  if  any  officer  shall  constrain 
any  carriage  to  travel  beyond  the  distance  speci- 
fied in  the  justice's  warrant,  or  shall  not  dis- 
charge the  same  in  due  time  for  their  return 
home  on  the  same  day  if  it  be  practicable,  except 
in  the  case  of  emergency  for  which  the  justice 
shfJl  have  given  license,  or  shall  compel  the 
driver  of  any  carriage  to  take  up  any  marine  or 
servant  (except  such  as  are  sick)  or  any  woman 
to  ride  therein,  except  in  cases  of  emergency  as 
aforesaid,  or  shall  force  any  constable,  by  threat- 
ening words,  to  provide  saddle  horses  for  himself 
or  servants,  or  shall  force  horses  from  their 
owners,  or  in  Ireland  shall  force  the  owner  to 
take  any  loading  until  the  same  shall  be  first 
duly  weighed,  if  the  same  shall  be  required,  and 
can  be  done  within  a  reasonable  time,  or  shall, 
contrary  to  the  will  of  the  owner  or  his  servant, 
permit  any  person  whatsoever  to  nut  any  greater 
load  upon  any  carriage  than  is  directed  by  this 
Act,  he  shall  forfeit  for  every  offence  any  sum 
not  exceeding  five  pounds  nor  less  than  forty 
shillings. 

84.  Every  marine  officer  or  marine  who  shall, 
without  warrant  from  one  or  more  of  Her 
Majesty's  justices,  forcibly  enter  into  or  break 
open  the  dwelling-house  or  outhouse  of  any 
person  whomsoever  in  pursuit  of  any  deserters, 
shall,  upon  due  proof  thereof,  forfeit  the  sum  of 
twenty  pounds. 

85.  Any  person  who  shall  knowingly  detain, 
buy,  or  exchange,  or  otherwise  receive  from  any 
marine  or  marine  deserter,  or  any  other  person 
acting  for  or  on  his  behalf,  upon  any  account  or 
pretence  whatsoever,  or  who  shall  solicit  or  en- 
tice any  marine  or  marine  deserter,  or  shall  be 
employed  by  anv  marine  or  marine  deserter, 
knowing  him  to  be  such,  to  sell  any  arms,  ammu- 
nition, medals  for  good  conduct  or  distinguish- 
ment  or  other  service,  marine  clothes,  or  military 
furniture,  or  any  other  articles  which,  according 
to  the  custom  of  the  marine  corps,  are  generally 
deemed  regimental  or  divisional  necessaries,  or 


any  provisions,  sheets,  or  other  articles  used  in 
barracks  or  provided  under  barrack  regulations, 
whether  on  shore  or  afloat,  and  whether  the 
marine  or  marine  deserter  or  other  person  be  or 
be  not  borne  on  the  books  of  any  one  of  Her 
Majesty's  ships,  or  be  or  be  not  embarked,  or 
who  shall  have  in  his  or  her  possession  or  keeping 
any  arms,  ammunition,  medals,  marine  clothes, 
or  military  furniture,  or  any  other  articles  which, 
according  to  the  custom  of  the  marine  corps,  are 
generally  deemed  regimental  or  divisional  neces- 
saries, or  any  provisions,  spirits,  sheets,  or  other 
articles  usea  in  barracks  or  provided  under  bar- 
rack regulations,  and  shall  not  give  a  satisfactory 
account  how  he  or  she  came  by  the  same,  or 
shall  change  or  cause  the  colour  or  mark  of  any 
such  clothes,  appointments,  necessaries,  sheets, 
or  other  articles  to  be  changed  or  defiEUied,  or  who 
shall  pawn,  sell,  or  deposit  in  any  place  or  with 
any  person  such  articles  of  regimental  necessaries, 
with  or  without  the  consent  of  such  marine,  sbaU 
forfeit  for  every  such  offence  any  sum  not  ex- 
ceeding twenty  pounds,  together  with  treble  the 
value  of  all  or  any  of  the  several  articles ;  and  if 
any  person  having  been  at  any  time  previously 
convicted  of  either  of  the  above  offences  under 
this  or  any  previous  Act  for  the  regulation  of 
Her  Majesty's  Royal  Marine  forces  while  on 
shore  shall  afterwards  be  guilty  of  any  such 
offence,  he  or  she  shall  for  every  such  offence 
forfeit  anv  sum  not  exceeding  twenty  pounds  but 
not  less  than  five  pounds,  and  the  treble  value  of 
all  or  any  of  the  several  articles,  and  shall,  in 
addition  to  such  forfeiture,  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be 
imprisoned  only,  or  to  be  imprisoned  with  or 
without  hard  labour,  for  such  term  not  exceeding; 
six  calendar  months  as  the  oomncting  justice  or 
justices  shall  think  fit ;  and  upon  any  informa- 
tion against  any  person  for  a  second  or  any 
subsequent  offence,  a  copy  of  the  former  con- 
viction, certified  by  the  proper  officer  having  the 
care  or  custody  of  such  conviction,  or  any  copy 
of  the  same  proved  to  be  a  true  copy,  shall  be 
sufficient  evidence  to  prove  such  former  con- 
viction ;  and  if  any  creaible  person  shall  prove, 
on  oath  before  a  justice  of  tne  peace  or  person 
exercising  like  authority  according  to  the  laws  of 
that  part  of  Her  Majesty's  dominions  in  which 
the  offence  shall  be  committed,  a  reasonable  cause 
to  suspect  that  any  person  has  in  his  or  her 
possession  or  on  his  or  her  premises  any  property 
of  the  description  herein-before  described,  on  or 
with  respect  to  which  any  such  offence  shall  have 
been  committed,  such  justice  may  and  he  is 
hereby  required  to  grant  a  warrant  to  search  for 
such  property  as  in  the  case  of  stolen  goods ;  and 
if  upon  such  search  any  such  property  shall  be 
found,  the  same  shall  and  may  be  seised  by  the 
officer  charged  with  the  execution  of  such  war- 
rant, who    shall    bring  the  offender  in  whose 
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posseasioii  the  same  shall  be  found  before  the 
nune  or  any  other  luaiioe  of  the  peaoe^  to  be  dealt 
with  according  to  law. 

86.  Everj  person  (except  such  recruiting  parties 
u  mar  be  stationed  under  military  command) 
who  snail  cause  to  be  adyertised,  posted,  or  dis- 
persed bills  for  the  purpose  of  procuring  recruits 
or  substitutes  for  the  Roys!  Marines,  or  shall 
open  or  keep  any  house  or  place  of  rendezvous  or 
office,  or  receive  any  person  therein  under  such 
bill  or  advertisement  as  connected  with  the  marine 
recruiting  service,  or  shall  directly  or  indirectly 
interfere  therewith,  without  permission  in  writing 
from  the  Lord  High  Admiral  or  the  said  Com- 
iDtssiooers  for  executing  the  office  of  Lord  High 
Admiral,  shall  forfeit  for  every  such  offence  a  sum 
not  exceeding  twenty  pounds. 

87.  For  the  better  preservation  of  the  game 
and  fish  in  or  near  places  where  any  officer  shall 
at  any  time  be  quartered,  every  officer  who  shall, 
without  leave  in  writing  from  the  person  or 
persons  entitled  to  grant  such  leave,  take,  kill, 
or  destroy  any  game  or  fish  within  the  United 
Kingdom,  shidl  for  every  such  offence  forfeit  the 
ram  of  five  pounds. 

88.  If  any  action  shall  be  brought  a^^inst  any 
member  or  members  of  a  court-martial  to  be 
assembled  under  the  authority  of  this  Act,  or  of 
any  Act  heretofore  passed  for  the  regulation  of 
Her  Majesty's  Royal  Marine  forces  while  on 
shore,  in  respect  of  the  proceedings  or  the  sen- 
tence thereof,  or  against  any  other  person,  for 
anything  done  in  pursuance  or  under  the  autho- 
ti^  of  this  Act,  or  of  any  Act  heretofore  passed 
for  the  reflation  of  Her  Majesty's  Roval  Marine 
forces  while  on  shore,  the  same  shaU  be  brought 
in  some  one  of  the  Courts  of  Record  at  West- 
minster or  Dublin,  or  in  the  Court  of  Session  in 
Scotland,  and  shall  be  commenced  within  six 
months  next  after  the  cause  of  action  shall  arise, 
and  it  shall  be  lawful  for  the  defendant  or  defen- 
dants therein,  or  in  any  such  action  now  pending, 
to  plead  thereto  the  general  issue,  and  to  give  all 
special  matter  in  evidence  on  the  trial ;  and  if  the 
verdict  shall  be  for  the  defendant  in  any  such 
action,  or  if  the  plaintiff  shall  become  nonsuit  or 
suffer  any  discontinuance  thereof,  or  if,  in  Scot- 
land, the  court  shall  see  fit  to  assoilzie  the 
defendant  or  dismiss  the  complaint,  the  court  in 
which  the  matter  shall  be  tried  shall  allow  the 
defendant  treble  costs,  for  the  recovery  of  which 
he  shall  have  the  like  remedy  as  in  other  cases 
where  costs  by  the  laws  of  this  realm  are  given 
to  defendants. 

89.  All  offences  for  which  anv  penalties  and 
forfeitores  are  by  this  Act  imposeu,  not  exceeding 
twenty  pounds,  over  and  above  any  forfeiture  of 


value  or  treble  value,  shall  and  may  be  deter- 
mined, and  such  penalties  and  forfeitures,  and 
forfeiture  of  value  or  treble  value  recovered,  in 
everv  part  of  the  United  Kingdom  except  Scot- 
land, by  and  before  one  or  more  justice  or  justices 
of  the  peace,  .under  the  provisions  of  an  Act 
passed  in  the  eleventh  and  twelfth  years  of  the 
reign  of  Her  Majesty  Queen  Victoria,  intituled 
"  An  Act  to  facilitate  the  performance  of  the 
*'  duties  of  justices  of  the  peace  out  of  sessions 
"  within  England  and  Wales  with  respect  to 
''  summary  convictions  and  orders,"  and  in 
Scotiand  by  and  before  one  or  more  justices  of 
the  peace  under  the  provisions  of  the  Summary 
Procedure  Act,  1864 :  Provided  always,  that  in 
all  cases  in  which  there  shall  not  be  sufficient 
goods  whereon  any  penalty  or  forfeiture  can  be 
levied,  the  offender  may  be  committed  and  im- 
prisoned for  any  time  not  exceeding  six  calendar 
months ;  which  last-recited  Act  but  one  shaU  be 
used  and  applied  in  Ireland  for  the  recovery  of 
all  such  penalties  and  forfeitures  as  fully  to  all 
intents  as  if  the  said  recited  Act  had  extended  to 
Ireland,  anytliin^  in  the  said  recited  Act,  or  in 
an  Act  passed  in  the  fourteenth  and  fifteenth 
jrears  of  the  reign  of  Her  Majesty  Queen  Victoria, 
intituled  "An  Ad  to  consohdate  and  amend  the 
"  Acts  regulating  the  proceedings  at  petty  ses- 
"  sions,  and  the  duties  of  justices  of  the  peace 
*'  out  of  quarter  sessions,  in  Ireland,"  to  the 
contrary  notwithstanding ;  and  all  such  offences 
conamitted  in  the  British  Isles,  or  in  any  of  Her 
Migestjr's  dominions  beyond  the  seas,  may  be 
determined,  and  the  penalties  and  forfeitures 
and  forfeiture  of  value  or  treble  value  recovered, 
before  any  justices  of  the  peace  or  persons  exer- 
cising like  authority,  according  to  the  laws  of 
the  part  of  Her  Mijesty's  dominions  in  which 
the  offence  shall  be  committed ;  and  all  penalties 
and  forfeitures  bv  this  Act  imposed  exceeding 
twenty  pounds  snail  be  recovered  by  action  in 
some  of  the  Courts  of  Record  at  Westminster 
or  in  Dublin,  or  in  India,  or  in  the  C!ourt  of 
Session  in  Scotland,  and  in  no  other  court  in  the 
United  Kingdom,  and  may  be  recovered  in  the 
British  Isles  or  in  any  other  parts  of  Her 
Msgesty's  dominions,  in  any  of  the  royal  or 
superior  courts  of  such  isles  or  other  parts  of 
Her  Majesty's  dominions.  In  any  proceeding 
under  this  Act  whereby  any  person  incurs  a 
penalty  or  forfeiture,  such  person  may  also  be 
adjudged  to  pay  the  costs  of  such  proceeding  bv 
the  juatice  or  justices  or  the  court  imposing  suc^ 
penalty  or  forfeiture. 

90.  One  moiety  of  every  such  penalty  or  for- 
feiture, not  including  any  treble  value  of  any 
articles,  shall  go  to  the  person  who  shall  inform 
or  sue  for  the  same,  and  the  other  moiety,  to- 
gether with  the  treble  value  of  such  .articles,  or, 
where  the  offence  shall  be  proved  by  the  person 
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who  shall  inform,  then  the  whole  of  the  penalty 
and  such  trehle  value^  shall  be  paid  over  and 
applied  in  such  manner  as  the  Lord  High  Ad- 
miral or  the  Commissioners  for  executing  the 
office  of  Lord  High  Admiral  shaU  direct,  any- 
thing in  an  Act  passed  in  the  sixth  year  of  the 
reign  of  His  late  Mi^esty  King  William  the 
Fourth,  intituled  "  An  Act  to  provide  for  the 
"  regulation  of  municipal  corporations  in  Eng- 
"  land  and  Wales,"  or  in  any  other  Act  or 
Acts  of  Parliament,  to  the  contrary  notwith- 
standing; and  every  justice  who  shall  adjudge 
any  penalty  under  this  Act  shall  within  fbur  days 
thereafter  at  the  furthest  report  the  same,  and 
his  adjudication  thereof,  to  the  secretaiy  of  the 
Admiralty. 

91.  It  shall  be  lawful  for  any  two  justices  of 
the  peace,  within  their  respective  jurisdictions,  to 
grant  or  transfer  any  license  for  selling  by  retail 
any  spirit,  beer,  wine,  cider,  or  perry  to  any 
person  or  persons  applying  for  the  same  who 
shall  hold  any  canteen  under  any  lease  thereof, 
or  by  agreement  with  any  department  or  other 
authority  under  the  said  Lord  High  Admiral, 
or  the  Commissioners  for  executing  the  office  of 
Lord  High  Admiral  for  the  time  being,  without 
regard  to  the  time  of  year,  or  any  notices  or  cer- 
tificates required  by  any  Act  in  respect  of  such 
licenses;  and  the  Commissioners  of  Excise  or 
their  proper  officers  within  their  respective  dis- 
tricts shall  also  grant  or  transfer  any  such  license 
as  aforesaid;  and  such  persons  holding  such 
canteens,  and  having  such  licenses  as  aforesaid, 
may  sell  therein  victuals,  and  aU  such  exciseable 
liquors  as  they  shall  be  licensed  and  empowered 
to  sell,  without  being  subject  for  so  doing  to  any 
penal^  or  forfeiture  whatever. 

92.  The  statement  made  by  a  recruit  on  his 
attestation  of  his  place  of  birth  shall  (until 
legally  disproved)  be  taken  to  be  the  place  of  his 
settlement,  to  which  upon  his  discharge  he  may 
be  sent  by  the  Lord  High  Admiral  or  the  Com- 
missioners for  executing  the  office  of  Lord  High 
Admiral  for  the  time  being,  but  any  justice  in 
the  United  Kingdom,  within  whose  jurisdiction 
any  marine  shidl  be  quartered  on  shore,  may 
summon  such  marine  before  him,  which  summons 
such  marine  is  hereby  required  to  obey,  and  take 
his  examination  in  writing  upon  oath  touching 
the  place  of  his  last  legal  settlement ;  and  such 
justice  shall  give  an  attested  copy  of  such  ex- 
amination to  the  person  so  examined,  to  be  by 
him  delivered  to  his  commanding  officer  to  be 
produced  when  required ;  which  said  examination 
and  such  attested  copy  thereof  shall  be  at  any 
time  admitted  as  good  and  legal  evidence  as  to 
such  legal  settlement  before  any  justice  or  at  any 
general  or  quarter  sesbions  of  tne  peace,  although 
such  marine  be  dead  or  absent  from  the  kingdom  *. 
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Provided  always,  that  in  case  any  ntuine  shall  be 
again  summoned  to  make  oath  as  aforesaid,  theo, 
on  such  examination  or  such  attested  oop^  being 
produced,  such  marine  shall  not  be  obbged  to 
make  any  other  or  further  oath  with  record  to 
his  legal  settlement,  but  shall  leave  with  sach 
justice  a  copy  of  such  examination  or  a  copy  of 
such  attested  copy  of  examination,  if  required. 

93.  Notwithstanding*  anything  in  tins  Act  ooQ- 
tained,  a  marine  shall  be  liable  to  contnbate  to 
the  maintenance  of  his  wife  and  of  his  children* 
and  also  to  the  maintenance  of  any  bastard  child 
of  which  he  may  be  proved  to  be  the  father,  to 
the  same  extent  as  if  he  were  not  a  marine ;  bat 
execution  shall  not  issue  against  his  militury 
necessaries  or  eauipments,  nor  shall  he  be  liable 
to  be  imprisoned  or  taken  out  of  Her  Majesty's 
service  in  consequence  of  such  liability,  or  any 
order  made  for  enforcing  the  same;  nor  ahall  he 
be  liable  to  be  punished  as  an  idle  or  disoiderly 
person,  or  as  a  rogue  and  vagabond,  or  as  an  in- 
corrigible rogue,  under  the  Act  passed  in  the  fifth 
year  of  the  reign  of  King  Greorge  the  Fourth, 
chapter  eighty-three,  intituled  **  An  Act  for  the 
punishment  of  idle  and  disorderiy  persons,  and 
rogues  and  vagabonds,  in  that  part  of  Great 
Britain  called  England,"  or  under  any  other 
Act  of  Parliament,  for  the  offienoe  of  neglecting 
to  maintain  his  family  or  any  member  thereof,  or 
of  leaving  his  family  or  any  member  thereof 
chargeable  to  any  parish,  township,  or  place,  or 
combination  of  parishes,  or  to  the  common  food  of 
any  union ;  nor  shall  he,  in  Ireland,  be  liable  to 
be  convicted  under  the  Act  passed  in  the  session 
of  Parliament  held  in  the  tenth  and  eleventh 
years  of  the  reign  of  Her  present  Mi^esty,  inti- 
tuled "  An  Act  to  make  provision  for  the  punish- 
"  ment  of  vagrants  and  persons  offending  against 
"  the  laws  in  force  for  the  relief  of  the  destitute 
"  poor  in  Ireland,"  for  the  offence  of  deserting  or 
wilfully  neglecting  to  maintain  his  wife  or  any 
child  whom  he  may  be  liable  to  maintain,  so  that 
such  wife  or  child  shall  become  destitute  and  be 
relieved  in  or  out  of  the  workhouse  of  any  union 
in  Ireland. 

When  any  order  is  made  imder  the  Acta  relat- 
ing to  the  relief  of  the  poor,  or  under  the  Bastardy 
Acta,  on  a  marine,  or,  in  Scotland,  decree  is  pro- 
nounced by  a  court  of  law  having  jniisdietioii  in 
an  action  of  aliment  or  filiation  and  aliment  against 
a  marine  for  the  maintenance  of  his  wife  or 
children,  or  for  the  maintenance  of  any  such  bas- 
tard child  as  aforesaid,  or  any  of  such  persons,  or 
where,  in  Ireland,  any  civil  bill  decree  has  been 
made  for  the  cost  of  the  maintenance  of  any 
illegitimate  child  against  any  marine  being  the 
putative  father  of  such  child,  under  the  proyisions 
of  the  Act  passed  in  the  session  of  Parliament 
held  in  the  twenty-sixth  and  twen^-aevcnth  years 
of  the  reign  of  Her  present  Majesty,  intituled 
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"An  Act  to  amend  the  law  enablin^^  boards  of 
•<gQanUan0  to  reeover  costs  of  maintenance  of 
''illegitimate  cluldren  in  certain  cases  in  Ireland/' 
or  when  any  order  or  decree  has  been  made  on  or 
against  any  marine  for  the  recovery  of  the  cost  of 
aDT  relief  given  to  the  wife  or  child  of  such 
marine  under  the  Acts  relating  to  the  relief  of  the 
poor  in  Ireland  by  way  of  loan,  a  copy  of  such 
order  or  decree  shall  be  left  at  the  office  of  the 
said  Lord  High  Admiral  or  the  said  Commis- 
sioners for  execntinff  the  office  of  Lord  High 
Admiral,  and  the  said  Lord  High  Admiral  or  the 
Slid  Commissioners  for  executing  the  office  of 
Lord  High  Admiral  may  withhold  a  portion  not 
exceeding  sixpence  of  the  daily  pay  of  a  non- 
commissioned officer  who  is  not  below  the  rank 
of  sergeant,  and  not  exceeding  threepence  of  the 
daily  pay  of  any  other  marine,  and  allot  the  sum 
so  withheld  in  liquidation  of  the  sum  adjudged 
to  be  paid  by  sach  order  or  decree. 

Where  a  summons  is  issued  against  a  marine 
under  the  said  Acts,  or  any  of  them,  or  an  action 
is  raised  against  him  at  common  law  or  under 
any  Act  of  Parliament,  for  the  purpose  of  enforo- 
mg  against  him  any  such  liability  as  aforesaid, 
and  such  marine  is  oiuurtered  out  of  the  petty 
sessional  division  in  wnich  the  summons  is  issued, 
or  out  of  the  jurisdiction  of  the  court  in  which 
the  action  is  rused,  the  summons  8hall1>e  served 
on  his  commanding  officer,  and  such  service  shall 
not  be  valid  unless  there  be  left  therewith,  or 
along  with  the  service  copy  thereof,  in  the  hands 
of  the  commanding  officer,  a  sum  of  money  to  be 
adjudged  as  costs  incurred  in  obtaining  the  order 
or  decree  (should  an  order  be  obtained  or  decree 
pronounced  against  the  marine)  sufficient  to 
enable  him  to  attend  the  hearing  of  the  case, 
and  return  to  his  quarters;  and  no  summons 
whatever  under  the  sidd  Acts  or  any  of  them,  or 
at  oonunon  law,  shall  be  valid  against  a  marine 
if  served  after  the  time  at  which  an  order  has 
been  given  for  his  embarkation  for  service  out  of 
tiie  United  Kingdom. 

94.  All  oaths  and  declarations  which  are 
authorised  or  required  by  this  Act  may  be 
administered  (unless  where  otherwise  provided) 
by  any  justice  of  the  peace  or  other  person 
baring  authority  to  administer  oaths  and  declar- 
ations ;  and  any  person  giving  false  evidence,  or 
taking  a  false  oath  or  declaration  where  an 
oath  or  declaration  is  authorised  or  required 
to  be  taken  by  this  Act,  and  being  thereof  duly 
conricted,  shall  be  deemed  guilty  of  wilful  and 
corrupt  peijury,  and  shall  be  liable  to  such  pains 
and  penalties  as  persons  convicted  of  wilful  and 
corrupt  peijury  are  or  may  be  subject  and  liable 
to;  ana  every  commissioned  officer  convicted 
before  a  general  court-martial  of  perjury  shall  be 
cashiered,  and  every  marine  or  other  person 
amenable  to  the  provisions  of  this  Act  found 
Ruilty  thereof  by  a  general  or  other  court-martial 


shall  be  punished  at  the  discretion  of  such  court : 
Provided  always,  that  nothing  in  this  Act  con- 
tained shall  be  construed  to  render  an  oath 
necessary  in  any  case  where  by  law  a  solemn 
affirmation  may  De  made  instead  thereof. 

95.  All  clauses  and  provisions  in  this  Act  con- 
tained relating  to  England  shall  be  construed  to 
extend  to  Wales  and  to  the  town  of  Berwick- 
upon-Tweed  ;    and  the  provisions  of  this  Act 
shall  apply  to  all  persons  who  are  or  shall  be 
commissioned  or  in  pay  as  an  officer  of  Royal 
Marines,  or  who  are  or  shall  be  listed  or  in  pay 
as  a  non-commissioned  officer  or  marine;    and 
all  clauses  and  provisions  relating  to   marines 
shall  be  construed  to  include  non-commissioned 
officers  and  drummers,  unless  when   otherwise 
provided ;  and  all  clauses  and  provisions  relating 
to  justices  shall  be  construea  to  extend  to  all 
magistrates  authorised  to  act  as  such  in  their 
respective  jurisdictions ;  and  t^l  the  powers  given 
to  and   regulations  made   for  the  conduct  of 
constables,  and  all  penalties  and  forfeitures  for 
any  neglect  thereof,  shall  extend  to  all  tithing- 
men,  headboroughs,  and  such-like  officers,  and 
to  all  inspectors  or  other  officers  of  police,  and  to 
high  constables  and   other  chief  officers   and 
magistrates  of  cities,  towns,  villages,  and  places 
in  England  and  Ireland,  and  to  all  justices  of 
the  p«»ce,  noagistrates  of  burghs,  commissioners 
of  police,  and  other  chief  officers  and  magistrates 
of  cities,  towns,  villages,  parishes,  and  places  in 
Scotland,  who  shall  act  in  the  execution  of  this 
Act  ;  and  all  powers  and  provisions  for  billeting 
marines  in  victualling  houses  shall  extend  and 
apply  to  all  inns,  hotels,  livery  stables,  alehouses, 
and  to  the  houses  of  sellers  of  wine  by  retail, 
whether  British  or  foreign,  to  be  drunk  in  their 
own  houses  or  places  thereunto  belonging,  to  all 
houses  of  persons  licensed    to  sell  beer,  ale, 
porter,  cider,  or  perry  by  retail,  to  be  consumed 
or  drunk  in  theur  dwelling-houses  or  premises, 
and  to  all    houses   of  persons  selling  brandy, 
spirits,  strong  waters,  cider,  or   metheglin  by 
retail  in  Great  Britain  and  Ireland ;  and  in  Ire- 
land, when  there  shall  not  be  found  sufficient 
room  in  such  houses,    then    marines  may  be 
billeted  in  such  manner  as  has  been  heretofore 
customary  :  Provided  always,  that  no  officer  or 
marine  shall  be  billeted  in  Great  Britain  in  any 
private  houses,  or  in  any  canteen  held  or  occu- 
pied under  the  authority  of  the  Admiralty,  War, 
or  Marine  Department,  or  upon  persons  who 
keep  taverns  only,  being  vintners  of  the  city  of 
London  admitted  to  their  freedom  of  that  com- 
pany in  right  of  patrimony  or  apprenticeship, 
notwithstanding  such  persons  who  keep  such 
taverns  only  have  taken  out  victualling  licenses ; 
nor  in  the  house  of  any  distiller  kept  for  distil- 
ling brandy  and  strong  waters ;  nor  in  the  house 
of  any  shopkeeper  whose  principal  dealings  shall 
be  more  in  other  goods  and  merchandise  than  in 
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brandy  and  stronff  waters,  so  as  such  distillers 
and  shopkeepers  do  not  permit  tippling  in  such 
houses ;  nor  in  the  house  or  rcsiaence  in  any 
part  of  the  United  Kindom  of  any  foreign  consul 
duly  accredited  as  such. 

96.  The  second  section  of  the  Act  passed  in 
the  tenth  and  eleventh  years  of  Her  Majesty, 
chapter  sixty-three,  and  Schedule  A.  annexed  to 
the  said  Act,  are  hereby  repealed. 

97.  This  Act  shall  he  in  force  within  Great 
Britain  from  the  twenty-fifth  day  of  April  one 
thousand  eight  hundred  and  seventy-seven  until 
the  twenty-^ fth  day  of  April  one  thousand  ei^ht 
hundred  and  seventy-eiRht  inclusive ;  and  within 
Ireland,  and  in  Jersey,  Guernsey,  Alderney,  Sark, 
and  the  Isle  of  Man,  and  the  islands  thereto  oelong- 
inff,  from  the  first  day  of  May  one  thousand  eight 
hundred  and  seventy-seven  until  the  first  day  of 
May  one  thousand  eight  hundred  and  seventy- 
eight  inclusive;    and    within    the    garrison  of 


Gibraltar,  and  within  the  Mediterranean,  and  in 
Spain  and  Portugal,  from  the  first  day  of  August 
one  thousand  eight  hundred  and  seventy-seren 
until  the  first  day  of  August  one  thousand  eight 
hundred  and  seventy-eight  inclusive ;  and  ia  all 
other  parts  of  Europe  where  Roval  Marine  forces 
may  be  serving,  ana  the  West  Indies  and  North 
America,  and  Cape  of  Good  Hope,  from  the  first 
day  of  September  one  thousana  eight  hundred 
and  seventy-seven  until  the  fijst  day  of  Sep- 
tember one  thousand  eight  hundred  and  seventr- 
eight  inclusive  ;  and  in  all  other  places  from  the 
first  day  of  February  one  thousand  eight  hundred 
and  seventy-eight  until  the  first  day  of  February 
one  thousand  eight  hundred  and  seventy-nine 
inclusive :  Provided  always,  that  this  Act  shal], 
from  and  after  the  receipt  and  promulgation 
thereof  in  general  orders  in  any  part  of  Her 
Majesty's  dominions  or  elsewhere  beyond  the 
seas,  become  and  be  in  full  force,  anything  herein 
contained  to  the  contrary  notwithstanding. 


>:^o* 


Schedule  referred  to  by  this  Act. 


Form  of  Oaths  to  be  taken  by  Members  of 
Courts-martial. 

You  shall  well  and  truly  try  and  determine  ac- 
cording to  the  evidence  in  the  matter  now  before 
you.  So  help  you  GOD. 

You  shall  duly  administer  justice,  according  to 
the  rules  and  articles  for  the  better  government 
of  Her  Majesty's  Royal  Marine  forces,  and  ac- 
cording to  an  Act  now  in  force  for  the  regulation 
of  the  said  forces  while  on  shore,  without  par- 
tiality, favour,  or  affection,  and  if  any  doubt  snail 
arise  which  is  not  explained  b^  the  said  articles 
or  Act,  according  to  your  conscience,  the  best  of 
your  understanding,  and  the  custom  of  war  in 
the  like  cases:  And  you  shall  not  divulge  the 
sentence  of  the  court  until  it  shall  be  duly  ap- 
proved ;  neither  shall  you,  upon  any  account,  at 
anv  time  whatsoever,  disclose  or  discover  the 
vote  or  opinion  of  any  particular  member  of  the 
court-martiflJ,  unless  required  to  give  evidence 
thereof  as  a  witness  by  a  court  of  justice  or  a 
court-martial  in  a  due  course  of  law. 

So  help  you  GOD. 


Form  of  Oath  of  Judge  Advocate. 

I  do  swear,  that  I  will  not,  upon 

any  account  whatsoever,  disclose  or  discover  the 
vote  or  opinion  of  any  particular  member  of  the 
court-martial,  unless  required  to  give  evidence 
thereof  as  a  witness  by  a  court  of  justice  or  a 
court-martial  in  a  due  course  of  law;  and  that  I 


will  not,  unless  it  be  necessary  for  the  due  dis- 
charge of  my  official  duties,  disclose  the  sentence 
of  the  court  until  it  shall  be  duly  approved. 

So  help  me  GOD. 


Notice  to  be  given  to  a  Recruit  at  the 
Time  of  his  Enlistment. 


A,B. 


Date 


18    . 


Take  notice,  that  you  enlisted  with 

at  o'clock*  on 

the  day  of  for  the  RojbI 

Marines,  and  if   you  do  not  come  forward  to 
Ihere  name  someplace^  on  or  before 
o'clock*  on  the  day  uf  for 

the  purpose  of  being  taken  before  a  justice, 
either  to  be  attested  or  to  release  yourself  from 
your  engagement  by  repaying  the  enlisting 
shilling  and  any  pay  you  may  have  received  as 
a  recruit,  and  by  paying  twenty  shillings  as 
smart  money,  you  will,  be  liable  to  be  punished 
as  a  rogue  and  vagabond. 

You  are  hereby  also  warned  that  you  will  be 
liable  to  the  same  punishment  if  you  make  aor 
wilfully  false  representations  at  the  time  of 
attestation. 

Siffnature  of  the  fton-oomms- 1 

stoned  officer  serving  the  notice,    j 

*  At  i.v.  or  P.M .,  as  the  case  may  be. 
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DiCLABATiON  to  be  mftde  by  Rbcruit  on 
Attsstation. 

I  now  rending  in  the  pariah  of 

in  the  county  of  »  do 

wlemolr  and  sincerely  declare,  that  to  the  best 
of  my  knowledge  and  bdief  I  was  bom  in  the 
parian  of  (a)  in  or  near  the  town 

of  (6)  in  the  county  of  (c)  , 

and  am  years  of  age ;  that  I  am  of  the 

trade  or  calling  of  [or  of  no  trade  or 

calling,  as  the  ease  may  5e] ;  that  I  am  not  an 
apprentice ;  that  I  am  married  (that  I  am  not  a 
widower;  that  I  am  a  widower,  and  that  I  have 
[or  have  not)  children)  [or  not  married,  as  the 
case  may  6e] ;  that  I  do  not  belong  to  the  Militia, 
or  to  the  Naval  Coast  Volunteers,  or  Royal  Naval 
Volunteers,  or  to  any  portion  of  Her  Migesty's 
land  or  sea  forces;  toat  I  have  never  served 
Her  Majesty  by  land  or  sea  in  any  military, 
marine,  or  naval  employment  whatsoever,  ex- 
cept ;  that  I  have  never  been  marked 
with  the  letter  D ;  that  I  have  never  been  rejected 
as  unfit  for  Her  Majesty's  service  on  any  previous 
enlistment;  that  I  was  enlisted  at 
on  the  day  of  18      ,  at 

o'clock  M.  by 

of  ,  and  that  I  have  read  \pr  had 

read  to  me]  the  notice  then  given  to  me  and 
understood  its  meaning;  that  I  enlisted  for  a 
bounty  of  and  a  free  kit  [as  the 

case  may  be'],  and  have  no  objection  to  make  to 
the  manner  of  my  enlistment ;  that  I  am  willing 
to  be  attested  to  serve  in  the  Royal  Marines  for 
the  term  of  [the  blank  after  the  words  "  term 
of"  to  be  JUled  up  with  twelve  years,  if  the 
person  enlisted  is  of  the  aye  of  eiyhteen  years  or 
iijmards;  but  if  under  that  aye,  then  the  difference 
ittwoi  his  age  and  eiyhteen  is  to  be  added  to  such 
twelve  years],  provided  Her  Majesty  should  so 
lonff  require  my  services,  and  also  for  such 
fuittier  term,  not  exceeding  two  years,  as  shall 
be  directed  by  the  commanding  officer  on  any 
foreign  station. 

Siynature  of  recruit, 

Siynature  of  witness. 

you  {a),  (b),  (e).— ^Tbese  blanks  need  not  be  filled  up  if 
the  recruit  u  nnabks  to  givo  Uie  requisite  information. 


Oath  to  be  taken  by  a  Recruit  on 
Attbstation. 

I  DO  make  oath,  that  I  wUl  be  faithful  and 
W  true  allegiance  to  Her  Majesty,  her  heirs 
>nd  successors;  and  that  I  inll,  as  in  duty 
bound,  honestly  and  faithfully  defend  Her  Ma- 
jesty, her  heirs  and  successors,  in  person, 
ciown,  and  dignity,  against  all  enemies,  and 
will  observe  and  obey  all  orders  of  Her  Majesty, 


her  heirs  and  successors,  and  of  the  generals 
and  officers  set  over  me. 

So  help  me  GOD. 
Witness  my  hand, 

Siynature  qf  the  recruit. 

Witness  present. 


Declared  and  sworn  before  me  1 
at  this  day 

of  one  thousana 

eight  hundred  and  ■ 

at  o*clock.  J 

Siynature  of  the  justice. 


\ 


DifiCLARATiON  to  be  made  by  a  Marin  a 
renewing  his  Service. 

I  do  declare,  that  I  am  at  present 

[or  was,  as  the  case  may  be,]  in  the  oivision 

of  the  Royal  Marine  forces ;  that  I  enlisted  on 
the  day  of  for  a  term  of 

years ;  that  I  am  of  the  age  of  years ; 

and  that  I  will  sen^e  Her  Majesty,  her  heirs  and 
successors,  as  a  marine,  for  a  further  term  of 
years  [to  be  filled  up  wUh  such  number 
of  years  as  shall  be  required  to  complete  a  total 
service  of  twenty-one  years],  provided  my  ser- 
vices should  so  long  be  required,  and  also  for 
such  further  term,  not  exceeding  two  years,  as 
shall  be  directed  by  the  commanding  officer  on 
any  foreign  station. 

Siynature  of  marine. 

Siynature  of  witness. 


Declared  before  me  this 
day  of  18 


} 


Form  of  Oath  to  be  taken  by  a  Master 
whose  Apprentice  has  absconded. 

T  of  do  nake  oath, 

that  I  am  by  trade  a  ,  and  that 

was  bound  to  serve  as  an  appren- 
tice to  me  in  the  said  trade,  by  indenture  dated 
the  day  of  for  the 

term  of  years ;  and  that  the  said 

did  on  or  about  the 
day  of  last  abscond  and  ouit  my 

service  without  my  consent,  and  that  to  the  best 
of  my  knowledge  and  belief  the  said 
is  aged  about  years.    Witness  my 

hand  at  the  dinr  of 

one  thousand  eight  hundred 
and 

Sworn  before  me  at  "1 

this  day  of  I 

one  thousand  [ 

eight  hundred  and  .J 
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STATUTES  OF  THE  REALM. 


[chap,  8. 


to  wit. 


Form  of  Justicb's  Certificate  to  be  given  to 
the  Master  of  an  Apprentice. 

}I  one  of  Her  M^esty's 
justices  of  the  peace  of 

certify,  that  of                      came 

before  me  at  the                        day 

of  one  thousand  ei^ht  hundred 

and  ,  and  made  oath  that  he  was  by 

trade  a  ,  and  that                        was 


bound  to  serve  as  an  apprentice  to  him  in  the 
said  trade,  by  indenture  dated  the  day 

of  ,  for  the  term  of  yean ; 

and  that  the  said  apprentice  did  on  or  abont  the 
day  of  abscond  and  quit  the 

service  of  the  said  without  his  con- 

sent, and  that  to  the  best  of  his  knowledge  and 
belief  the  said  apprentice  is  aged  about 
years. 


Description  Return  of 
as  the  case  may  he\  on  the 
confinement  at 


on  the 


who  was  apprehended  [or  surrendered  himself, 
day  of  and  was  committed  to 

day  of  as 


»ww^.           .     ..w.»     w— w     -wv^w.     ........WW. 

^ 

Age           ----.- 

Height            .            .                -                -                - 

Feet 

Inches. 

Complexion            -                -                -          -         - 

Hair 

Eyes           -           -           -           -           - 

Marks           ------ 

Pro 
Pro 

bable  date  of  enlistment,  and  where 

bable  date  of  desertion,  and  from  what  place 

Name  and  occupation  and  address  of  the  per- 
son by  whom  or  tbrongh  whose  means  the 
deserter  was  apprehended  and  secured. 

•< 

Particulars   of  the    evidence    on   which    the 
prisoner  is  committed ;  and  showing  whether 
he  Borrendered  or  was  apprehended,  and  in 
what  manner,  and  upon  what  grounds. 

*  It  is  important  for  the  public  service,  and  for  the  interest  of  the  deserter,  that  this  part  of  the  letom  should  be 
accurately  filled  up,  and  the  details  should  be  Inserted  by  the  magistrate  in  his  own  handwriting,  or,  under  his  diicctioo, 
by  his  clerk. 


I  do  hereby  certify,  that  the  prisoner  has  been 
doly  examined  before  me  as  to  the  circumstance 
herein  stated,  and  has  declared  in  my  presence  that 
hef  a  deserter  from  the  above-mentioned 

corps. 

Siqnatmre  and    address 

y-magislrau. 

Signature  qf  prisoner. 

_„ SifftuUvre  of  informant. 


t  Insert "  is"  or  "  is  not,"  as  the  case  may  be. 


I  certify  that  I  have  inspected  the  prisoner,  and 
conader  him:^  fo^  military  serrice. 

Signatwre    of   milUanf 

medical  officer^  or  rf  priuatt 
medical  practitioner. 

t  Insert "  fit "  or  **  unfit."  as  the  case  may  be,  and,  if  unfit, 
state  the  cause  of  unfitness. 


CHAP.  9.] 


40  VIOTOBIA,  1877. 
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Chap.  9. 
Supreme  Court  of  Judicaiure. 


ABSTRACT  OF  TRB  BNACTMBNT8. 


1.  Construction  and  short  title  of  Act. 

2.  Appointment  of  additional  judge  of  High  Court  of  Justice, 

3.  Position  of  additional  judge. 

4.  Style  of  judges. 

5.  Definition  of  puisne  judge. 

6.  Continuation  untU  Ut  Jan.  1879,  ofs.  34  o/38  ^  39  Vict.  e.  77- 


An  Act  for  amending  the  Supreme  Court 
of  Judicature  Acts,  1873  and  1875. 

(24th  April  1877.) 

Bs  it  enacted  bj  the  Queen's  most  Excellent 
Majeatj,  by  and  with  the  advice  and  consent  of 
the  LcidB  Spiritaal  and  Temporal,  and  Commons, 
in  tfaia  present  Parliament  assembled,  and  by  the 
aathority  of  the  same,  as  follows  : 

1.  This  Act  shall,  so  &r  as  is  consistent  with 
the  tenor  thereof,  be  construed  as  one  with  the 
Supreme  Court  of  Judicature  Acts,  1873  and  1875, 
and  together  with  the  said  Acts  may  be  cited  as 
The  Supreme  Court  of  Judicature  Acts,  1873, 
1875, 1877^  and  this  Act  may  be  cited  separately 
M  «  The  Supreme  Court  of  Judicature  Act,  1877." 

2.  It  shall  be  lawfnl  for  Her  Majesty  to  appoint 
i  judge  of  the  High  Court  of  Justice  in  adaition 
to  the  number  of  judges  of  that  court  authorised 
to  be  appointed  by  the  Supreme  Court  of  Judi* 
cature  Acts,  1873  and  1875. 

3.  The  judge  appointed  in  pursuance  of  this 
Act  shall  be  in  the  same  position  as  if  he  had 
been  appointed  a  puisne  judge  of  the  said  High 
Court  m  pursuance  of  the  Supreme  Court  of 
Judicature  Acts,  1873  and  1875;  and  all  the 
proviaionB  of  the  Supreme  Court  of  Judicature 
Acts,  1873  and  1875,  for  the  time  being  in  force 
in  relation  to  the  qualification  and  appointment 
of  puisne  judges  of  the  said  High  Court,  and  to 
their  tenure  of  office,  and  to  their  precedence, 
and  to  their  salaries  and  pensioDS,  and  to  the 
officers  to  be  attached  to  the  persons  of  such 


judges,  and  all  other  provisions  relating  to  such 
puisne  judges,  or  any  of  them,  with  the  exception 
of  such  provisions  as  t^pl^  to  endsting  judges 
only,  shall  apply  to  the  auuitional  judge  appointed 
in  pursuance  of  this  section  in  the  same  manner 
as  they  apply  to  the  other  puisne  judges  of  the 
said  court  respectively.    The  judge  appointed  in 

Pursuance  of  this  Act  shall  be  attached  to  the 
Ihancery  Division  of  the  said  High  Court,  sub- 
ject to  such  power  of  transfer  as  is  in  the  Supreme 
Court  of  Judicature  Act,  1873,  mentioned. 

4.  And  whereas  it  is  expedient  that  a  uniform 
style  should  be  provided  for  the  ordinary  judges 
of^^the  Court  of  Appeal  and  for  the  judges  of  tiie 
High  Cotu*t  of  Justice  (other  than  the  Presidents 
of  Divisions) :  Be  it  enacted,  that  the  ordinary 
judges  of  the  Court  of  Appeal  shall  be  styled 
Lords  Justices  of  Appeal,  and  the  judges  of  the 
High  Court  of  Justice  (other  than  the  Presidents 
of  Divisions)  shall  be  styled  Justices  of  the  High 
Court. 

5.  A  puisne  judge  of  the  High  Court  of  Justice 
means  for  the  purposes  of  this  Act  a  judge  of  the 
High  Court  of  Justice  other  than  the  Lord  Chan- 
cellor, the  Lord  Chief  Justice  of  England,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice  of 
the  Conunon  Pleas,  and  the  Lord  Chief  Baron, 
and  their  successors  respectively. 

6.  Section  thirty-foiur  of  the  Supreme  Court  of 
Judicature  Act,  1875,  shall  be  construed  as  if  the 
first  day  of  January  one  thousand  eight  hundred 
and  seventy-nine  were  therein  inserted  in  lieu  of 
the  first  day  of  January  one  thousand  eight 
hundred  and  seventy-seven. 
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STATUTES  OP  THE  REALM, 


[chap.  10. 


Chap.  10. 


Customs  and  Inland  Reventie  (^Duties  on  Offices  and  Pensions). 


ABSTRACT  OP  THE   KNACTMEKT8. 

1.  Continuance  of  duties  on  pensions  payable  out  of  public  revenue. 

2.  Short  title. 
Schedule. 


An  Act  to  authorise  the  continuance  of 
the  Charge  heretofore  payable  on 
certain  Offices,  Annuities,  Pensions, 
and  Allowances,        (17th  May  1877.) 

Whereas  by  or  in  pursuance  of  the  Acts 
mentioned  in  the  Schedule  hereto,  or  some  of 
them,  duties  of  one  shilling  and  of  sixpence  and 
of  four  shillings  in  the  pound  are  payable  in 
respect  of  certain  salaries,  pensions,  or  allowances, 
and  such  duties  have,  where  such  salaries,  pen- 
sions, and  allowances  are  charged  on  public 
revenue,  been  deducted  before  payment  is  made 
of  such  salaries,  pensions,  or  allowances,  but  in 
other  cases  have  been  assessed  by  the  Commis- 
sioners of  Land  Tax  before  they  become  payable  : 

.  And  whereas  doubts  are  entertained  whether 
the  repeal  of  the  said  Acts  by  the  Customs  and 
Inland  Revenue  Act,  18/6,  has  not  extended, 
contrary  to  the  intention  of  Parliament,  to  the 
duties  so  deducted,  in  respect  of  salaries,  pensions, 
and  allowances  charged  on  public  revenue,  as  well 
as  to  the  duties  so  assessed  by  the  Commissioners 
of  Land  Tax : 


Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  tbe 
authority  of  the  same,  as  follows  : 

1 .  The  said  duties  of  one  shilling  and  of  six- 
pence and  of  four  shilling  in  the  pound  payable 
m  respect  of  the  salaries,  pensions,  ana  other 
allowances  charged  on  public  revenue,  and  here- 
tofore deducted  before  payment  of  such  salaries, 
pensions,  and  allowances,  shaU  continue  to 
be  deducted  iroQi  such  salaries,  pensions,  and 
allowances,  and  to  be  paid  and  payable  in  the 
like  manner  as  if  the  said  Customs  and  Inland 
Revenue  Act  had  not  passed,  and  the  repeal  bj 
the  last-mentioned  Act  of  the  Acts  in  the  Sche- 
dule hereto  shall  be  deemed  to  extend  and  to 
have  extended  only  to  the  duties  aforesaid  in 
cases  where  they  are  directed  to  be  assessed  b/ 
the  Commissioners  of  Land  Tax. 

2.  This  Act  may  be  cited  for  all  purposes  as 
the  Customs  and  Inland  Revenue  Amendment 
Act,  1877. 


5j<Ko«- 


SCHKDULE. 


Session  and  Chapter. 


7Geo.  I.Stat.  1.  c.  27 


49  Geo.  3.  c.  32 


6  Geo.  4.  c.  9 


6  &  7  Will.  4.  c.  97 


Title  or  abbreviated  Title. 


An  Act  for  raising  a  sum  not  exceeding  five  hundred  thousand  pounds, 
&c. 

An  Act  for  continuing  and  making  perpetual  several  duties  of  one 
shilling  and  sixpence,  &c. 

An  Act  for  continuing  to  His  Majesty  for  one  year  certain  duties  on 
personal  estates,  offices,  and  pensions  in  England,  &c. 

An  Act  for  continuing  and  making   perpetual  the  duty  on  certain 
offices  and  pensions. 


CHAP.   H.] 


40  &  41  VICTORIA,  1877- 
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Chap.  II, 
Judicial  Proceedings  (BcUing), 


ABSTRACT   OF  THB   ENACTMENTS. 


1.  Judges  may  act  in  certain  cases  relating  to  rates. 
2.   Certain  acts  done  before  the  passing  of  this  Act  not  to  be  invalidated, 
'd.  Interpretation. 


An  Act  to  make  provision  "witli  respect 
to  Judicial  proceedings  in  cei'tain 
cases  relating  to  Bating. 

(17tli  May  1877.) 

6i  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  1x^8  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authoh^  of  the  same,  as  follows;  (that  is  to 

1.  No  jndge  shall  be  incapable  of  acting  in  his 
judicial  office  in  any  proceeding,  whether  com- 
menced before  or  after  the  passing  of  this  Act, 
hj  reason  of  his  being,  as  one  of  several  rate- 
psTers,  or  as  one  of  any  other  class  of  persons, 
liable,  in  common  with  the  others,  to  contribute  to 
or  to  be  benefited  by  any  rate  which  may  be  in- 
creued,  diminished,  or  in  any  way  afPected  by 
tuch  proceeding. 

2.  No  act,  matter,  or  thins  which  before  the 
passing  of  this  Act  has  been  done,  made,  or  exe- 
cuted by  any  judge  prior  to  the  passing  of  this 
Act,  sh^l  hereafter  be  ouashed,  or  declared  void 
because  the  same  has  been  so  made,  done,  or 
executed  by  any  judge  who  may  hare  been,  as 
one  of  several  ratepayers,  or  as  one  of  an^  other 
class  of  persons,  liable,  in  common  with  the 
others,  to  contribute  to  or  to  be  benefited  by  anv 
nte  which  may  have  been  increased,  diminished. 


or  in  any  way  affected  by  such  act,  matter,  or 
thing. 

3.  In  this  Act,  if  not  inconsistent  with  the 
context,  the  following  words    and  expressions 
have    the    meanings    herein-after    respectively 
assigned  to  them ;  that  is  to  say, 
"  Judge  "  means — 

As  to  England,  any  Judge  of  Her  Ma- 
jesty's High  Court  of  Justice,  or  Her 
Majesty's  Court  of  App^il,  or  of  any 
of  the  Superior  Courts  of  Law  or  Equity 
in  England,  as  they  existed  before  the 
constitution  of  Her  Majesty's  High 
Court  of  Justice ;  and 
As  to  Ireland,  any  Judge  of  any  of  the 
Superior  Courts  of  Law  or  Equity  at 
Dublin;  and 
As  to  Scotland,  any  Judge  of  the  High 

Court  of  Session ;  and 
As  to  the  United  Kingdom,  any  Lord  of 
Appeal,  or   Peer  of  Parliament,  when 
sitting  and  voting  in  the    House  of 
Lords,  upon  the  hearing  of  any  matter 
brought  before  that  House  by  way  of 
error,  or  appeal  from  any  other  Court. 
"Rate"  means  any  rate,  tax,  duty,  or  assess- 
ment, whether  public,  general,  or  local, 
and  idso  any  fund  formed  from  the  pro- 
ceeds of  any  such   rate,  tax,    duty,  or 
assessment,  or  applicable  to  the  same,  or 
like  purposes  to  which  any  such  rate,  tax, 
duty,  or  assessment  might  be  applied. 


Chap.  12. 
Consolidated  Fund  (£5,900,000). 


ABSTRACT   OP  THB   BNACTMKNTf). 


1.  Issue  of  5,900,000/.  out  of  the   Consolidated   Fund  for  the  service  of  the  year  ending 

3\st  March  1878. 

2.  Power  to  the  Treasury  to  borrow. 


Vol,  LV. — Law  Joub.  Stat, 
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STATUTES  OP  THE  EEALM. 


[chap.  12. 


An  Act  to  apply  the  sum  of  five  million 
nine  hundred  thousand  pounds  out  of 
the  Consolidated  Fund  to  the  service 
of  the  year  ending  the  thirty-first  day 
of  March  oue  thousand  eight  hundred 
and  seventy-eight.     (11th  June  1877.) 

Most  Gracious  Sovereign, 
Wb,  Your  Majesty's  most  dutifal  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  towards  making  good  the  supply 
which  we  have  cheerfully  granted  to  Your 
Majesty  in  this  session  of  Parliament,  have  re- 
solved to  grant  unto  Your  Majesty  the  sum 
herein-after  mentioned;  and  do  therefore  most 
humbly  beseech  Your  Majesty  that  it  may  be 
enacted ;  and  be  it  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.    The     Commissioners    of    Her    Majesty's 


Treaaury  for  the  time  being  may  iasae  out  of  tiie 
Consolidated  Fund  of  the  Umted  Kmgdom  of 
Great  Britain  and  Ireland,  and  apply  torods 
making  good  the  supply  granted  to  Her  Majesty 
for  the  service  of  the  year  ending  on  the  thirtj- 
first  day  of  March  one  thousand  eight  hundred 
and  seventy-eight,  the  sum  of  five  million  nine 
hundred  thousand  pounds. 

2.  The  Commissioners  of  the  Treasory  may 
borrow  from  time  to  time  on  the  credit  of  the  said 
sum,  any  sum  or  sums  not  exceeding  in  the  whole 
the  sum  of  five  million  nine  hundred  thousand 
pounds,  and  shall  repay  the  moneys  so  borrowed, 
with  interest  not  exceeding  five  pounds  per  centum 
per  annum,  out  of  the  growing  produce  of  the 
Consolidated  Fund  at  any  period  not  later  than 
the  next  succeeding  quarter  to  that  in  which  the 
said  sums  were  borrowed. 

Any  sums  so  borrowed  shall  be  placed  to  the 
credit  of  the  account  of  Her  Mjijesty's  Exchequer, 
and  shall  form  part  of  the  said  Coniolidated 
Fund,  and  be  available  in  any  manner  in  which 
such  fund  is  available. 


Chap.  13. 
Custofns,  Inland  Bevenue,  and  Savings  Banks, 


ABSTRACT  OF   THE    ENACTMENTS. 


1.  Short  title. 


Part  I. 

Customs, 


2.  Grant  of  Customs  duties  on  tea. 

3.  Provisions  as  to  shipment  of  export  goods. 

4.  Time  for  actions  against  officers  extended. 

5.  Rule  as  to  costs  in  Customs  cases. 


Part  II. 


Taxes. 

6.  Grant  of  duties  of  income  tax.  . 

7.  Provisions  of  Income  Tax  Acts  to  apply  to  duties  hereby  granted.     5^6  Vict.  e.  35.  s.  ^'  ff 

23  4-  24  Vict.  c.  14.  s.  6.  {repealed  by  Customs  and  Inland  Revenue  Act,  1876)  revived  oMd  to 
apply. 

8.  Provisions  of  Income  Tax  Acts  to  apply  to  duties  to  be  granted  for  succeeding  year. 

9.  Assessment  of  income  tax  under  Schedules  (A.)  and  (B.)  and  of  the  inhabited  house  duties  for  the 

year  1877-78. 


OHAP.  13.] 


40  VICTORIA,  1877. 
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Part  III. 
Excite, 

10.  On  notice  given  of  appeal  from  decision  of  justices  in  Ireland,  a  record  of  conviction  or  acqtdttal  to 

be  lodged  with  clerk  of  the  peace.    Form  as  in  Schedule. 

11.  Alteration  of  reference  in  18  4*  19  Vict.  c.  38.  s.U. 


Part  IV, 
Stamps. 

12.  Transmission  and  custody  of  inventories  in  Scotland. 

13.  Abolition  of  duties  on  appointments  to  ben^ces. 


Part  V. 

Savings  Banks. 

14  Payment  into  Exchequer  of  surplus  interest  from  Post  Office  Savings  Banks  Fund. 
is!  Ptiment  into  Exchequer  of  surplus  interest  from  the  Fund  for  the  Banks  for  Savings. 
16.  Payment  into  Exchequer  of  surplus  interest  from  the  Fund  for  Fnendly  Societtes. 
17   Annual  account  of  interest  accrued  and  interest  paid  and  credited  tn  respect  of  Post  Office 
Savings  Banks  Funds.    Fund  for  Banks  for  Savings,  and  Fund  for  Friendly  Societies. 

Schedules. 

after  the  first  day  of  August  one  thousand  eight 
hundred  and  seventy-seven  until  the 
August  one  thousand  eight  hundred  and  seventy- 
eight  on  importation  into  Ghreat  Britain  or  Ireland ; 
(that  is  to  sayj 

Tea,  the  pound     -        -        -    Sixpence. 


An  Act  to  grant  certain  Duties  of  Cus- 
toms and  Inland  Revenue,  and  to 
amend  the  Laws  relating  to  Customs, 
Inland  Revenue,  and  Savings  Banks. 

(11th  June  1877.) 

Most  Gracious  Sovereign, 
WK,Your  Majesty's  most  dutiful  and  loyal 
subjects  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
isscmbled,  towards  raising  the  necessary  supplies 
to  defray  Your  M^esty's  public  expenses,  and 
making  an  addition  to  the  public  revenue,  have 
freely  and  voluntarily  resolved  to  give  and  grant 
unto  Your  Majesty  the  several  duties  herein-after 
mentioned,  and  do  therefore  most  humbly  beseech 
Your  Majesty  that  it  may  be  enacted ;  and  be  it 
enacted  by  ^e  Queen's  most  Excellent  M^es^, 
by  ud  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this 
prMent  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  This  Act  maybe  cited  as  "The  Customs, 
Inland  Revenue,  and  Savings  Banks  Act,  1877." 


3.  The  provisions  of  the  one  hundred  and 
second  section  of  '*  The  Customs  Consolidation 
Act,  1876,"  as  to  warehoused  and  drawback 
goods  shaU  apply  also  to  all  other  goods  except 
so  far  as  relates  to  their  entry  and  clearance 
before  shipment. 

4.  The  time  within  which  actions  against 
officers  of  Customs  contemplated  by  section  two 
hundred  and  sevens-two  of  ''The  Customs  Con- 
solidation Act,  1876,"  may  be  commenced  shall 
be  and  is  hereby  extended  to  two  months, 

6.  In  all  informations,  prosecutions,  suits,  or 
proceedings  at  the  suit  of  the  Crown  under  the 
Customs  Acts  the  same  rule  as  to  costs  shall  be 
observed  as  in  suits  or  proceedings  between  sub- 
ject and  subject. 


Part  I. 

Customs. 

2.  The  duties  of  Customs  now  charged  on  tea 
sball  continue  to  be  levied  and  charged  on  and 


Part  II. 

Taxes. 

6.  There  shall  be  charged,  coHeeted,  and  paid 
for  the  year  commencing  on  the  sixth  day  of 
April  one  thousand  eight  hundred  and  seventy- 
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seven,  in  respect  of  all  property,  profits,  and 
gains  mentioned  or  described  as  chargeable  in  tbe 
Act  of  the  sixteenth  and  seventeenth  vears  of  Her 
Majesty's  reign,  chapter  thirty-four, the  following 
duties  of  income  tax ;  (that  is  to  say,) 

For  every  twenty  shillings  of  the  annual  value 
or  amount  of  property,  profits,  and  gains 
chargeable  under  Schedules  (A.)»  (C.),  (D.)> 
or  (E.)  of  the  said  Act,  the  duty  of  three- 
pence : 
And  for  every  twenty  shillings  of  the  annual 
value  of  the  occupation  of  lands,  tenements, 
hereditaments,  and  heritages  chargeable 
under  Schedule  (B.)  of  the  said  Act, — 

In  England  the  duty  of  one  penny  half- 
penny ; 
In  Scotland  and  Ireland  respectively,  the 
duty  of  one  penny  farthing. 

7.  All  such  provisions  contained  in  any  Aci 
relating  to  income  tax  as  were  in  force  on  the 
fifth  day  of  April  one  thousand  eight  hundred 
and  seventy-seven  shall  have  full  force  and  effect 
with  respect  to  the  duties  of  income  tax  granted 
by  this  Act,  so  far  as  the  same  shall  be  consistent 
with  the  provisions  of  this  Act ;  and  for  the  pur- 
poses of  this  Act  the  year  one  thousand  eight 
nundred  and  sixty-two,  mentioned  in  the  forty- 
third  section  of  the  Act  of  the  twenty-fifth  and 
tri'enty-sixth  years  of  Her  Majesty's  reign,  chapter 
twenty-two,  snail  be  read  as  and  deemed  to  mean 
the  year  one  thousand  eight  hundred  and 
seventy-seven. . 

Section  thirty-t\i'0  of  the  Act  of  the  fifth  and 
sixth  years  of  Her  Majesty's  reign,  chapter  thirty- 
five,  and  section  six  of  the  Act  of  the  twenty- 
third  and  twenty-fourth  years  of  Her  Majesty's 
reign,  chapter  fourteen,  which  were  repealed  by 
•*  The  Customs  and  Inland  Revenue  Act,  1876, 
are  hereby  revived,  and  shall  have  full  force  and 
effect  with  respect  to  the  duties  granted  by  this 
Act,  and  chargeable  under  the  said  Schedule  (E.) 

8.  In  order  to  ensure  the  collection  in  due  time 
of  any  duties  of  income  tax  which  may  be  granted 
for  the  year  commencing  on  the  sixth  day  of 
April  one  thousand  eight  hundred  and  seventy- 
eight,  all  such  provisions  contained  in  any  Act 
relating  to  the  duties  of  income  tax  as  are  in  force 
on  the  fifth  day  of  April  one  thousand  eight 
hundred  and  seventy-eight  shall  have  full  force 
and  effect  mth  respect  to  the  duties  of  income 
tax  which  may  be  so  granted,  in  the  same  manner 
as  if  the  said  duties  had  been  actually  granted, 
and  the  said  provisions  had  been  applied  thereto, 
by  an  Act  of  Parliament  passed  on  that  day: 
Provided  that  nothing  in  this  section  shall  be 
deemed  to  render  necessary  or  authorise  the 
appointment  of  assessors  for  such  of  the  said 
duties  as  may  be  payable  under  Schedules  (A.) 
and  (B.)  of  the  said  Act  of  the  sixteenth  and 


seventeenth  years  of  Her  Majesty's  teign,  chapter 
thirty-four. 

9.  With  respect  to  the  assessment  of  the  duties 
of  income  tax  hereby  granted  under  Schedules 
(A.)  and  (B.)  in  respect  of  property  elsewheiethan 
in  the  metropolis,  as  defined  Dy  "  The  Vduation 
(Metropolis)  Act,  1869,"  and  of  the  duties  on 
inhabited    houses    elsewhere  than   in  the  said 
metropolis,  for  the  year  commencing  on  the  siith 
day  of  April  one  thousand  eight  hundred  and 
seventy-seven,  the  following  provisions  shall  have 
effect: 
(1.)  The  inspectors  or  surveyors  of  taxes  shsil 
be  the  assessors  for  the  said  duties,  tnd 
in  lieu  of  the  poundage  by  law  granted 
to  be  divided  between  the  assessors  and 
collectors  in  regard  to  such  duties  there 
shall  be  paid  a  poundage  of  three  half- 
pence to  the  collectors  thereof. 
(2.)  The  sum  charged  as  the  annual  value  of 
any  property  in  the  assessment  of  income 
tax  thereon  for  the  year  which  com- 
menced on  the  sixth  day  of  April  one 
thousand  eight  hundred  and  serentr- 
six,  and  the  sum  charged  as  the  annual 
value  of  every  inhabited  house  in  the 
assessment  made  thereon  for  the  same 
year,  shall  be  taken  as  the  annual  nlue 
of  such  property  or  of  such  inhabited 
house  for  the  assessment  and  charge 
thereon    of  the  duties  of  income  tax 
hereby  granted,  or  of  inhabited  houfe 
du^,  to  all  intents  and  purposes  as  if 
such  sum  had  been  estimated  to  be  the 
annual  value  in  conformity  with  the 
pronsions  in  that  behalf  contained  in 
the  Acts  relating  to  income  tax  and 
the  duties  on  inhabited  houses  respec- 
tively. 
(3.)  The    Conomissioners  executing  the   said 
Acts  shall  for  each  place  within  their 
district  cause  duplicates  of  the  assess- 
ments to  be  made  out  and  delivered  to 
the  collectors,  together  with  the  warrants 
for  collecting  the  same. 
(4.)  The  Commissioners  executing   the  said 
Acts  in  England   shall  for  each  place 
within  their  district  appoint  such  per 
sons,  being  inhabitants  of  the  place,  as 
they  shall  think  fit,  to  be  collectors  of 
the  duties,  in  like  manner  as  if  such 
persons  had  been  presented   to  them 
by  assessors  in  conformity  with  the  said 
Acts. 

Part  HI. 

Excise. 

10.  Where  any  judgment  shall  be  given  by  any 
justice  or  justices  of  the  peace  in  Ireland  on  any 
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oomplaint  or  information  exhibited  by  any  officer 
of  Ezdfle  under  any  of  the  laws  relating  to  the 
Esdae,  and  the  party  against  whom  such  judg- 
ment shall  be  given  shall  give  to  the  said  Justice 
or  justioes  notice  of  appeal  therefirom  m  the 
msDner  required  by  the  Act  of  the  seventh  and 
eighth  yean  of  King  George  the  Fourth^  chapter 
fi%-thiee,  the  said  justice  or  justices  shall,  three 
clear  days  at  least  before  the  commencement  of 
tiie  anarter  sessions  at  which  the  appeal  is  to  be 
hearo,  lodge  with  the  clerk  of  the  peace  a  record 
of  the  conviction  or  acquittal,  as  the  case  may  be. 
Evezy  sadi  record  shall  and  lawfully  may  be  in  the 
fbnn  set  forth  in  the  Schedule  to  this  Act,  with 
such  vaiiations  as  may  be  required  by  the  cir- 
comstances  of  the  case. 

11.  Whereas  in  the  eleventh  section  of  the  Act 
of  the  eighteenth  and  nineteenth  years  of  Her 
Majesty's  reign,  chapter  thirty-eight,  reference  is 
made  to  the  provisions  of  the  Act  of  the  eleventh 
and  twelfth  years  of  Her  Majesty's  reign,  chapter 
one  hundred  and  twenty-one,  and  for  me  purpose 
of  the  Statute  Law  Revision  it  is  advisable  to 
alter  the  terms  of  such  reference : 

Be  it  enacted,  that  the  said  section  shall  be 
read  as  applying  in  regard  to  certificates,  forms  of 
requisition,  and  other  documents  to  be  used  under 
the  provisions  of  the  Act,  the  provisions  con- 
tainid  in  the  Act  of  the  twenty-tlurd  and  twenty- 
fourth  years  of  Her  Majesty's  reign,  chapter  one 
handred  and  fourteen,  in  lieu  of  those  contained 
in  anv  section  of  the  said  Act  of  the  eleventh  and 
tvelfUi  years  of  Her  Majesty's  reign,  repealed  by 
"The  Statute  Law  Revision  Act,  1875.'^ 


Part  IV. 

Stamps. 

12.  On  and  after  the  first  day  of  October  next 
all  inventories  of  the  personal  or  moveable  estate 
and  eflEects  of  deceased  persons  which  shall  be 
exhibited  and  recorded  m  Scotland,  under  the 
piovisions  of  any  Act  of  Parliament,  shall,  to- 
gether with  the  oath  or  affirmation  relating 
thereto,  be  transmitted  by  the  commissary  clerks 
or  the  sheriff  clerks  as  often  as  required  to  the 
Controller  of  Legacy  and  Succession  Duties,  at 
his  office  in  Edinburgh,  instead  of  the  Solicitor 
of  Inknd  Revenue  there,  and  all  inventories  to 
be  lodged  in  conformity  with  the  Act  of  the 
twenty-third  and  twenty-fourth  years  of  Her 
present  Majesty,  chapter  eighty,  shall  be  lodged 
with  the  said  Controller  instead  of  the  said 
Solicitor,  ^nd  the  said  Solicitor  shall  transfer  all 
inyentories  which  have  at  any  time  theretofore 
been  ffied  in  his  office  to  the  sud  Ck>ntroller,  and 
the  said  Controller  shidl  have  the  custody  of  all 
ioTentories  so  transferred  and  all  inventories  so 
tnmsmitted,  and  shall  file  and  preserve  the  same 


at  his  office  in  Edinburgh,  and  all  enactments 
relating  to  any  such  inventories  shall  be  read  as 
if  the  officer  to  or  with  whom  inventories  are 
thereby  directed  to  be  transmitted  or  lodged  were 
the  Controller  of  Legacy  and  Succession  Duties 
in  Edinburgh. 

13.  After  the  passing  of  this  Act  the  duties 
charged  under  the  Act  thirty-three  and  thirty- 
four  Victoria,  chapter  ninetv-seven,  upon  appoint- 
ment, whether  by  way  of  aonation,  presentation, 
or  nomination,  and  admission,  collation,  or  in- 
stitution to,  or  license  to  hold  any  benefice 
specified  in  Schedule  B.  to  this  Act,  shall  cease 
to  be  payable. 


Part  V. 
Savings  Banks, 

14.  Whereas  in  pursuance  of  the  Post  Office 
Savings  Banks  Act,  1861,  and  the  Acts  amend- 
ing the  same,  all  moneys  deposited  in  the  Post 
Office  Savings  Banks  in  excess  of  the  sums  with- 
drawn by  depositors  are  paid  over  to  the  Com- 
missioners for  the  Reduction  of  the  National 
Debt  and  invested  by  them  in  securities  in  their 
names  to  the  credit  of  "  I'he  Post  Office  Savings 
Banks  Fund,"  and  it  is  intended  that  where  the 
interest  accrued  from  such  securities  in  any  year 
is  insufficient  to  meet  the  interest  rec^uired  by  the 
said  Acts  to  be  paid  and  credited  durmg  that  year 
to  depositors  axra  the  expenses  incurred  during 
that  year  in  the  execution  of  the  said  Acts,  such 
deficiency  should  be  paid  out  of  moneys  provided 
by  Parliament;  and  it  is  expedient  to  provide  for 
the  disposal  of  any  surplus  of  the  interest  so 
accrued  above  the  interest  so  paid  and  credited 
and  the  said  expenses  :  Be  it  therefore  enacted  as 
follows : 

Where  the  annual  account  herein-after  men- 
tioned of  the  Commissioners  for  the  Reduction 
of  the  National  Debt  shows  that  in  the  year  for 
which  the  said  account  is  made  up  the  gross 
amount  of  interest  accrued  from  the  securities 
standing  in  their  names  to  the  credit  of  the  Post 
Office  Savings  Banks  Fund  exceeded  the  interest 
paid  and  credited  during  the  year  to  depositors 
in  pursuance  of  the  Acts  relating  to  Post  Office 
Savings  Banks,  and  the  expenses,  including  a 
sum,  to  be  determined  by  the  Treasury,  to  pro- 
vide against  depreciation  in  the  value  of  the 
securities,  incurred  during  the  year  in  the  execu- 
tion of  those  Acts,  the  Commissioners  for  the 
Reduction  of  the  National  Debt  shall,  within 
three  months  after  the  date  at  which  the  said 
account  is  lud  before  Parliament,  cause  the 
amount  of  such  surplus  to  be  paid  out  of  thfl 
Post  Office  Savings  Banks  Fund  into  the  Ex- 
chequer in  such  manner  as  may  from  time  to 
time  be  agreed  on  between  the  Commissioners  of 
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Her  Muest/fl  Treasury  and  the  GommiBBioners 
for  the  Reduction  of  the  National  Debt. 

15.  Whereas  in  pursuance  of  the  Acts  relating 
to  Savings  Banks  the  sums  received  from  trustees 
of  savings  banks  have  been  invested  by  the  Com- 
missioners for  the  Reduction  of  the  National  Debt 
in  securities  in  their  names  to  the  credit  of  '*  The 
Fund  for  the  Banks  for  Savings/'  and  it  is  in- 
tended that  where  the  interest  accrued  from  such 
securities  in  any  year  is  insufficient  to  meet  the 
interest  required  by  the  said  Acts  to  be  paid  and 
credited  during  tnat  year  to  the  said  trustees, 
such  deficiency  should  be  paid  out  of  moneys 
provided  by  Parliament,  and  it  is  expedient  to 
provide  for  the  disposal  of  any  surplus  of  the  in- 
terest so  accrued  above  the  mterest  so  paid  and 
credited :  Be  it  therefore  enacted  as  follows : 

Where  the  annual  account  herein-after  men- 
tioned of  the  Commissioners  for  the  Reduction 
of  the  National  Debt  shows  that  in  the  year  for 
which  the  said  account  is  made  up  the  gross 
amount  of  interest  accrued  from  the  securities 
standing  in  their  names  to  the  credit  of  the  Fund 
for  the  Banks  for  Savings  exceeded  the  gross 
amount  of  interest  paid  and  credited  during  the 
year  to  the  trustees  of  Savings  Banks  in  pur- 
suance of  the  Acts  relating  to  Savings  Banks, 
together  with  a  sum,  to  be  determined  by  the 
Treasury,  to  provide  against  the  depreciation  in 
the  value  of  the  securities,  the  Commissioners  for 
the  Reduction  of  the  National  Debt  shall,  within 
three  months  after  the  said  account  is  laid  before 
Parliament,  cause  the  amount  of  such  surplus  to 
be  paid  out  of  the  Fund  for  the  Banks  for  Savings 
into  the  Exchequer  in  such  manner  as  may  from 
time  to  time  be  agreed  on  between  the  Com- 
missioners of  Her  Majesty's  Treasury  and  the 
Commissioners  for  the  Reduction  of  the  National 
Debt. 

16.  Whereas  in  pursuance  of  the  Acts  relating 
to  Friendly  Societies  the  sums  received  from 
Friendly  Societies  have  been  invested  by  the  Com- 
missioners for  the  Reduction  of  the  National 
Debt  in  securities  in  their  names  to  the  credit  of 
"The  Fund  for  Friendly  Societies,"  and  it  is 
intended  that  where  the  interest  accrued  from 
such  securities  in  any  year  is  insufficient  to  meet 
the  interest  required  by  the  said  Acts  to  be 
paid  and  credited  during  that  year  to  the  said 
societies,  such  deficiency  should  be  paid  out  of 
moneys  provided  by  Parliament,  and  it  is  ex- 
pedient to  provide  for  the  disposal  of  any  surplus 
of  the  interest  so  accrued  above  the  interest  so 
paid  and  credited:  Be  it  therefore  enacted  as 
follows : 

Where  the  annual  account  herein-after  men- 
tioned of  the  Commissioners  for  the  Reduction  of 
the  National  Debt  shows  that  in  the  year  for 
which  the  said  account  is  made  up  the  gross 


amount  of  interest  accrued  from  the  securities 
standing  in  their  names  to  the  credit  of  the  Fund 
for  Friendly  Societies  exceeded  the  gross  amount 
of  interest  paid  and  credited  to  Friendly  Societies 
in  pursuance  of  the  Acts  relating  to  Friendly 
Soaeties,  together  with  a  sum,  to  be  determined 
by  the  IVeasury,  to  provide  against  depreciation 
in  ^e  value  of  the  securities,  the  Commisfionen 
for  the  Reduction  of  the  National  Debt  shall. 
within  three  months  after  the  said  account  is  laid 
before  Parliament,  cause  the  amount  of  such 
surplus  to  be  pidd  out  of  the  Fund  for  Friendly 
Societies  into  the  Exchequer  in  such  manner  as 
may  from  time  to  time  be  agreed  on  between  the 
Commissioners  of  Her  Majesty's  Treasury  and 
the  Commissioners  for  the  Reduction  of  the 
National  Debt. 

17.  The  Conunissioners  for  the  Reduction  0^ 
the  National  Debt  shall  annually  make  out  three 
separate  accounts,  as  follows : — 
(1.)  An  account   with   respect   to  the  year 
ending^  on  the  31st  day  of  December, 
showing  on  the  one  side  the  interest 
accrued  in   respect    of  the  securities 
standing  to  the  credit  of  the  Post  Ofllce 
Savings  Banks  Fund,  and  showing  on 
the  oQier  side  the  interest  paid  and 
credited  to  depositors  in  pursuance  of 
the  Acts  reUting  to  Post  Office  Savings 
Banks,  and  the  expenses  incurred  in  the 
execution  of  those  Acts ;  and, 
(2.)  An  account  with  respect  to  the  year  ending 
on  the    twentieth    day  of  November, 
showing  on  the  one  side  the  intoest 
accruea  from  the  securities  standing  to 
the  credit  of  the  Fund  for  the  Banks  for 
Savings,  and  showing  on  the  other  side 
the  intmst  paid  and  credited  to  the 
trustees  of  Savings  Banks ;  and, 
(3.)  An  account  with  respect  to  the  year  ending 
on  the   twentieth  dav   of  November, 
showing  on  the  one  side  the  interest  ac- 
crued from  the  secuxitiea  standing  to  the 
credit  of  the  Fund  for  Friendly  Societies, 
and   showing   on   the  other  side  the 
interest  paid  and  credited  to  Friendly 
Societies. 
Every  account  under  this  section  shall  be  laid 
before  both  Houses  of  Parliament  on  or  before 
the  thirtieth  day  of  April  after  the  end  of  the 
year  for  which  it  is  made,  if  Parliament  be  then 
sitting,  or  if  not,  within  one  week  after  the  then 
next  meeting  of  Parliament. 

The  first  account  under  this  section  ahall  be 
laid  before  both  Houses  of  Parhunent  with  respect 
to  the  years  ending  respectively  on  ihe^iirty-fint 
day  of  December  and  the  twentieUi  day  of  Norem- 
ber  one  thousand  eight  hundred  and  sev^ty-six, 
and  shall  be  laid  before  Pariiament  within  one 
month  after  the  passing  of  this  Act. 


CHAP.  13.] 


40  VICTORIA   1877. 
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Schedule  A. 


Form  of  Conviction  or  Acquittal. 

of  tBe    it  remembered^  that   on  the 
...  J  day  of  ,  in  the 

I     y®*'  ®^  ®^^  ^'^  °°®  thousand 
L     eight  hundred  and  ^ 

ftt  in  the 

of  ,  one  9  an  officer  of 

Excise,  personally  exhibited,  by  order  of  the 
CommiBsioners  of  Inland  Revenue,  to  and  before 

,  one  of  Her  Majesty's  Justices  of 
the  Peace  for  the  sud  ,  a  certain 

complaint  [or  information,  as  the  case  may  be]  on 
behalf  of  Her  Migesty,  and  thereby  informed 
the  said  justice  that  there  state  the  ofence  or 
ofenees  as  in  the  complaint  or  informatum'],  and 
£e  said  having  been  didy  summoned 

to  ^pear  and  answer  the  said  complaint  [or 
infonnationl,  appeared  before  me  [or  us,  as  the 
ease  may  be],  one  [or  more,  as  the  case  may  be]  of 
Her  Majes^s  Justices  of  the  Peace  for  the 
laid  ,  on  the  day  of 

,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  ,  and 

dedared  that  he  was  not  guilty  of  the  said 
<^ence  for  offences]  chaig<»  in  the  said  oom- 
plamt  [or  infbrmalaon]  (or  did  not  appear 
before  me  [or  us],  &c.  at  the  tune  and  place 
appointed  in  the  said  summons,  but  proof  of  the 
doe  service  of  the  said  summons  upon  the  said 

was  proved  as  required  by 
law).  Whereupon  I  [or  we],  the  said  last-men- 
tioned justice  [or  justioesj,  did  at  the  time  and 
place  iaat  mentioned  proceed  to  hear  the  said 
complaint  [or  information],  and  did  examine  on 
oath  certain  witnesses  produced  to  us,  that  la  to 
say: 

(or  if  defendant  appears  and  confesses  the  offence 
or  offences,  state  the  fact),  and  I  [or  we],  the 
add  last-mentioned  justice  [or  justices],  havmg 
considered  the  premises^  do  hereby  convict  [or 


acquit,  as  the  case  may  be]  the  said  of 

the  offence  [or  offencesl  charged  in  the  said 
complaint  [or  informationj  {adding  in  case  ofcon^ 
melton),  and  I  [or  we]  do  hereby  declare  and  ad- 
judge that  he  has  forfeited  for  the  said  offence  [or 
ofibnces]  the  fienal^  of  {and 

if  the  penalty  is  mittfated  say),  which  said  penalty 
I  [or  we]  do,  by  virtue  of  the  statute  m  thak 
case  made  and  provided,  mitiffate  to  the  sum  of 

to  be  paia  and  accounted  for 
as  directed  by  the  statutes  in  that  behalf  [where 
more  than  one  offence  is  charged,  state  the  par^ 
ticular  count  or  counts  upon  which  the  dtfendant 
is  convicted].  Given  under  my  hand  and  seal  [or 
our  hands  and  seals]  at  aforesaid,  in 

the  said  of  this 

day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  • 


Schedule  B. 


Stamp  Duties  repealed. 
Charged  under  33  &  34  Vict.  c.  97. 

Appointment,  whether  by  way  of  donation, 

Sresentation,  or  nomination,  and  admission,  col- 
ttion,  or  institution  to  or  license  to  hold^- 
Any   ecclesiastical   benefice,  dignity,  or  pro- 
motion, or  anv  perpetual  curacy — 
In  England : 
If  the  net  value  thereof  exceeds— 


£  £ 

50  and  does  not  exceed  100 


9» 


9» 
99 


150 
200 
250 
300 


100 

150 

200 

250 

300    . 

And  also  (if  such  yearly  value  ex- 
ceeds ^£300)  for  every  ^100  of 
such  yearly  value  over.and  above 
£200,  a  further  duty  of 

In  Scotland        «... 


£ 
1 
2 
3 
4 
5 

7 


s, 
0 
0 
0 
0 
0 
0 


d. 
0 
0 
0 
0 
0 
0 


5 
2 


0 
0 


0 
0 


Chap.  14. 
Law  of  Evidence  Amendment 

ABSTRACT   OF   THE   BNACTMBNT. 

1.  Deftnndant,  and  wjfe  or  husband  of  dtfenda$tt,  may  be  witness  in  certain  trials. 
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An  Act  for  the  Amendment  of  tlie  Law 
of  Evidence  in  certain  cases  of  Mis- 
demeanor. (28th  June  1877.) 

Whereas  it  is  expedient  further  to  amend 
the  law  of  evidence : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 


1 .  On  the  trial  of  any  indictment  or  other  pro* 
ceeding  for  the  non-repair  of  any  public  highway 
or  bridge,  or  for  a  nuisance  to  any  public  highway, 
river,  or  bridge,  and  of  any  other  indictment  or 
proceeding  instituted  for  the  purpose  of  trying 
or  enforcmg  a  civil  right  only,  every  defendant 
to  such  indictment  or  proceemng,  and  the  wife 
or  husband  of  any  such  defendant,  shall  be 
admissible  witnesses  and  compellable  to  gire 
evidence. 


Chap.  15. 
Public  Libraries  Act  {Ireland)  Amendtnent* 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  Short  title. 

2.  Interpretation. 

3.  Powers  of  principal  Act  extended  to  schools  of  music. 
4'.  Constitution  of  the  committee  of  management. 

6.  Powers  to  borrow  on  mortgage. 

6.  Principal  Act  and  this  Act  to  be  construed  as  one  Act. 


An  Act  to  amend  the  Public  Libraries 
Act  (Ireland),  1855.  (28th  June  1877.) 

Whereas  it  is  expedient  to  amend  the  Public 
Libraries  Act  (Ireland),  1855,  in  the  manner 
herein-after  mentioned : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  In  citing  this  Act  for  any  purpose  whatever 
it  shall  be  sumcient  to  use  the  expression  "  The 
Public  Libraries  (Ireland)  Amendment  Act, 
1877." 

2.  The  term  "  principal  Act "  shall  mean  the 
Public  Libraries  Act  (Ireland),  1855. 

3.  The  terms  "science  and  art"  and  "schools 
of  science  and  art "  used  in  the  said  principal  Act 
shall  be  deemed  to  include  the  science  and  art  of 
music  and  schools  of  music  respectively  ;  and  the 
council  or  board  of  any  borough  or  the  town 
commissioners  of  any  town  shall  be  at  liberty  to 
apply  such  portion  as  they  may  deem  fit  of  "the 
rate  which  tiiey  are  or  may  be  authorised  to  levy, 
under  the  provisions  of  the  principal  Act,  towards 
the  maintenance  and  support  of,  and  payment  of 
the  salaries  of  teachers  of  a  school  or  schools  of 
music,  and  the  purchase  of  musical  instruments. 


books,  and  other  requisites  for  the  use  of  such 
school  or  schools. 

4.  The  coDunittee  in  which  the  general  manif^ 
ment,  regulation,  and  control  of  such  libraries* 
museums,  or  schools  may  be  vested  under  the 
provisions  of  the  twelfth  section  of  the  principal 
Act,  may  consist  in  part  of  persons  not  members 
of  the  council  or  board,  or  commissioners. 

5.  For  carrying  the  principal  Act  and  this  Act 
into  execution  the  council,  board,  or  commissioneis 
respectively  may,  with  the  approval  of  the  Com- 
missioners  of  Her  Majesty's  Treasury,  from  time 
to  time  borrow,  at  interest,  on  the  security  of  a 
mortgage  or  bond  of  the  borough  fund  or  the 
town  fund,  or  of  the  rates  levied  in  pursuance  of 
the  principal  Act,  such  sums  of  money  as  may  be 
by  them  respectively  required,  and  the  Commis* 
sioners  of  Public  Works  in  Ireland  may  from 
time  to  time  advance  and  lend  any  such  sums  of 
money.  The  clauses  and  proraions  of  the  Com- 
panies Clauses  Consolidation  Act,  1S45,  with 
respect  to  the  borrowing  of  money  on  mortgage 
or  bond,  and  the  accountability  of  officers,  and 
the  recovery  of  damages  and  penalties,  so  far  as 
such  provisions  may  respectively  be  applicable  to 
the  purposes  of  the  principal  Act  and  of  this  Act, 
shall  be  respectively  incorporated  therewith. 

6.  The  said  principal  Act  and  this  Act  shall  be 
read  and  construed  together  as  one  Act. 


CHAP.  16.] 
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Chap.  16. 
Removal  of  Wrecks. 


ABSTRACT   OP  THB   ENACTMENTS. 

1.  Short  title. 

2.  AppUeation  of  Act, 

3.  Interpretation  of  terms. 

4.  Power  for  harbour  or  conservancy  authority  to  remove  wreck, 

5.  Power  for  general  lighthouse  authority  to  remove  wreck, 

6.  Powers  of  removal  to  extend  to  tackle,  cargo,  ^c. 

7.  Power  for  Board  of  Trade  to  determine  certain  questions  between  authorities, 

8.  Powers  of  Act  cumulative. 


All  Act  to    facilitate  the  removal  of 
Wrecks  obstructing  Navigation. 

(28th  June  1877.) 

Bi  it  enacted  b^  the  Queen's  most  Excellent 
M&jest J,  bj  and  with  the  advice  and  consent  of 
the  Loids  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  aathori^  of  the  same,  ^s  follows : 

1.  This  Act  may  be  cited  as  the  Removal  of 
Wrecks  Act,  1877. 

2.  This  Act  shall  not  apply  to  ships  belonging 
to  Her  Migesty. 

3.  In  this  Act, — 

The  term  "  harbour  "  includes  harbours  pro- 
perly so  called,  whether  natural  or  artificial 
estuaries,  navigable  rivers,  piers,  jetties, 
and  other  works  in  or  at  which  ships  can 
obtain  shelter,  or  ship  and  unship  goods 
or  passengers ; 

The  term  **  tidal  water  "  means  any  part  of 
the  sea  and  any  part  of  the  river  within 
the  ebb  and  flow  of  the  tide  at  ordinary 
spring  tides,  and  not  being  a  harbour ; 

The  term  "  harbour  authority  "  includes  all 
persons  or  bodies  of  persons,  corporate  or 
unincorporate,  being  proprietors  of,  or  in- 
trusted with  the  duty  or  invested  with  the 
power  of  constructing,  improving,  manag- 
ing, regiilatin;^,  maintaining,  or  lighting  a 
harbour; 

The  term  **  conservancy  authority  "  includes 
all  persons  or  bodies  of  persons,  corporate 
or  unincorporate,  intrusted  with  the  duty 
or  invested  with  the  power  of  conserving, 
maintaining,  or  improving  the  navigation 
of  a  tidal  water ;  and 

The  term  "geneial  lighthouse  authority" 
has  the  same  meaning  as  it  has  in  the 
Merchant  Shipping  Act,  1854. 

4.  Where  any  vessel  is  sunk,  stranded,  or  aban- 
doned in  any  narbour  or  tidal  water  under  the 


jurisdiction  of  a  harbour  or  conservancy  authority, 
or  in  or  near  any  approach    thereto,  in  such 
manner  as  in  the  opinion  of  the  authority  to  be, 
or  be  likely  to  become,  an  obstruction  or  danger 
to  navigation  in  that  harbour  or  water,  or  in  any 
approach  thereto,  the  authority  may  take  posses- 
sion of  and  raise,  remove,  or  destroy  the  whole  or 
or  any  part  of  the  vessel,  and  ma^  hght  or  buoy 
any  such  vessel  or  part  until  the  raising,  removal, 
or  destruction  thereof,  and  may  sell,  in  such 
manner  as  they  think  fit,  any  vessel  or  part  so 
nused  or  removed,  and  also  anjr  other  property 
recovered  in  the  exercise  of  their  powers  under 
this  Act,  and  may  out  of  the  proceeds  of  such  sale 
reimburse  themselves  for  the  expenses  incurred 
by  them  under  this  Act,  and  shall  hold  the 
surplus,  if  any,  of  such  proceeds  in  trust  for  the 
persons  entitled  thereto. 
Provided  as  follows : 
(1.)  Except  in  the  case  of  property  which  is 
of  a  perishable  nature,  or  which  would 
deteriorate  in  value  by  delay,  a  sale 
shall  not  be  made  under  this  Act 
until  at  least  seven  clear  days  notice 
of  the  intended  sale  has  been  given 
by  advertisement  in  some  local  news- 
paper  circulating    in    or    near   the 
district  over  which  the  authority  have 
jurisdiction;  and 
(2.)  At  any  time  before  any  property  is  sold 
under  this  Act,  the  owner  thereof 
shall  be  entitled  to  have  the  same 
delivered  to  him  on  payment  to  the 
authority  of  the  fair  market  value 
thereof,  to  be  ascertained  by  agree- 
ment between  the  authority  andf  the 
owner,  or  failing  such  agreement  by 
some  person  to  be  named  for  the 
purpose  by  the  Board  of  Trade,  and 
the  sum  paid  to  the  authority,  as  the 
value  of    any   property    under  this 
provision  shall,  for  the  purposes  of 
this  Act,  be  deemed  to  be  the  proceeds 
of  sale  of  that  property. 
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5«  Wbere  any  vessel  is  sunk,  stranded,  or  aban« 
doned  in  any  fftirway,  or  on  the  sea-shore,  in  the 
United  Kingdom,  the  Channel  Islands,  or  the 
Isle  of  MaD,  or  any  of  the  adjacent  seas  or  islands, 
and  there  is  not  any  harbour  or  conservancy 
authority  having  power  to  raise,  remove,  or  des- 
troy the  same,  the  general  lighthouse  authority 
for  that  part  of  the  United  Kingdom  in  or  near 
which  the  vessel  is  situate  shall,  if  in  their 
opinion  the  same  is  or  is  likely  to  become  an 
obstruction  or  danger  to  navigation,  have  the 
same  powers  in  relation  thereto  as  are  by  this 
Act  conferred  upon  a  harbour  or  conservancy 
authority. 

All  expenses  incurred  by  the  general  light- 
house authority  under  this  Act,  and  not  reim- 
bursed in  manner  provided  by  this  Act,  shall  be 
paid  out  of  the  Mercantile  Marine  Fund. 

6.  The  provisions  of  this  Act  shall  apply  to 
every  article  or  thing  or  collection  of  things  being 


or  forming  part  of  the  tackle,  equipments,  cargo, 
stores,  or  ballast  of  a  vessel  in  the  same  manner 
as  if  it  were  included  in  the  term  ''vessel,"  and 
for  the  purposes  of  this  Act  any  proceeds  of  sale 
arising  from  a  vessel  and  from  the  cargo  thereof, 
or  any  other  property  recovered  theKfiwn,  shall 
be  regarded  as  a  common  fund. 

7.  If  any  question  arises  between  a  harbour  n 
conservancy  authority  on  the  one  hand  and  a 
general  lighthouse  authority  on  the  other  hand, 
as  to  their  respective  powers  under  this  Act  in 
relation  to  any  place  being  in  or  near  an  approach 
to  a  harbour  or  tidal  water,  the  same  shall,  on  the 
application  of  dther  authoriinr,  be  referred  to  the 
decision  of  the  Board  of  Trade,  and  that  dedsion 
shall  be  final. 

8.  The  powers  conferred  by  this  Act  shall 
be  deemed  to  be  in  addition  to  and  not  in  dero* 
gation  of  any  other  powers  far  the  like  object. 


Chap.  17. 
Quarter  Sessions  (Boroughs). 

ABSTRACT  OP  THB   KNACTMBNTS. 

1.  Amendment  of  7  fV.  4.  ^  I  Vict.  c.  19. 

2.  Increase  of  time  for  which  assistant  barrister  and  others  may  be  remunerated. 


An  Act  to  amend  the  Law  relating  to 
the  DiviBion  of  Courts  of  Quarter 
Sessions  in  Boroughs. 

(28th  June,  1877:) 

Wherbab  by  the  Act  of  the  session  of  the 
seventh  year  of  William  the  Fourth  and  the  first 
of  Her  Miqesty,  chapter  nineteen,  provision  is 
made  for  the  better  despatch  of  business  in 
courts  of  quarter  sessions  for  corporate  cities  or 
towns  by  the  division  of  such  courts,  and  by  the 
appointment  of  an  assistant  barrister  to  preside  in 
one  division  of  any  such  court : 

And  whereas  under  the  provisions  of  the  said 
Act  a  resolution  of  the  town  council  approving  of 
the  exercise  of  the  powers  of  the  said  Act  is  re- 
quired upon  each  occasion  upon  which  such 
powers  are  proposed  to  be  exercised,  and  it  is 
provided  that  the  assistant  barrister  and  the 
assistant  officers  of  the  court  shall  not  be  entitled 
to  claim  remuneration  for  more  than  two  days : 

And  whereas  it  is  expedient  to  amend  the  said 
Act: 

Be  it  enacted  by  the  Queen's  most  Excellent 
Mqesty,  by  and  with  the  advice  and  consent  of 


the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same^  as  follows : 

1 .  Where  a  resolution  of  the  council  of  i 
corporate  city  or  town  approving  of  the  exerciie 
of  the  powers  of  the  recited  Act  has  been  passed 
and  oeitified  as  directed  by  the  first  section  of  the 
said  Act,  the  resolution  and  the  certificate  there- 
of shall,  if  the  resolution  so  provides,  continue 
in  force  during  twelve  months  f^m  the  dste  of 
the  resolution,  and  during  such  oontinuanoe  no 
firesh  resolution  or  certificate  shall  be  neceMSiy* 

2.  It  shall  be  lawful  for  the  council  of  any 
corporate  city  or  town,  with  the  consent  of  one 
of  Her  Mijesi^'s  Principal  Secretaries  of  State, 
from  time  to  time,  by  resolution,  to  extend  from 
two  to  not  exceeding  four  the  number  of  dayj 
for  wluch  an  assistant  barrister,  assistant  clerk  of 
the  peace,  or  additional  crier  shall  be  entitled  to 
dsim  remuneration  under  the  provisions  of  the 
recited  Act ;  any  such  resolution  may  be  made 
for  such  period  and  subject  to  revocation  in  such 
manner  as  the  said  Secretary  of  State  approre«. 
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Chap.  18. 
'  Settled  Estates. 

ABSTRACT  OF  THB   ENACTMENTS. 

1.  Short  title. 

2.  Interpretation  of  " settlement "  and " settled  estates" 

3.  Interpretation  of  "  the  Court.'* 

4.  Power  to  authorise  leases  of  settled  estates. 

5.  Leases  may  contain  special  covenants, 

6.  Parts  ef  settled  estates  may  be  leased. 

7.  Leases  may  be  surrendered  and  renewed. 

8.  Power  to  authorise  leases  to  extend  to  preliminary  contracts. 

9.  Powers  of  leasing  to  include  powers  to  lords  of  settled  manors  to  give  licenses  to  their  copyhold  or 

customary  tenants  to  grant  leases. 

10.  Mode  in  whtch  leases  may  be  authorised. 

11.  fVhat  evidence  to  be  produced  on  an  application  to  authorise  leases. 

12.  After  approval  of  a  lease.  Court  to  direct  who  shall  be  the  lessor. 

13.  Powers  of  leasing  may  be  vested  in  trustees. 

14.  ComHtions  that  leases  be  settled  by  the  Court  not  to  be  inserted  in  orders  made  under  this  Act. 

15.  Conditions  where  inserted  may  be  strueh  out. 

16.  Court  may  authorise  sales  of  settled  estates  and  of  timber, 

17.  Proceedings  for  protection. 

18.  Consideration  for  land  sold  for  building  may  be  afeefarm  rent, 

19.  BUnerals,  ^c.  may  be  excepted  from  sales. 

20.  Court  may  authorise  dedication  of  any  part  of  settled  estates  for  streets,  roads,  and  other  works. 

21.  As  to  laying  out  and  making  and  executing  and  maintaining  streets,  roads,  and  other  works,  and 

expenses  thereof. 

22.  How  sales  and  dedications  are  to  be  effected  under  the  direction  of  the  Court, 

23.  Application  by  petition  to  exercise  powers  conferred  by  this  Act, 

24.  with  whose  consent  such  application  to  be  made. 

25.  Court  may  dispense  with  consent  in  respect  of  certain  estates. 

26.  Notice  to  be  given  to  persons  who  do  not  consent  to  or  concur  in  the  appUeation, 

27.  Court  may  dispense  with  notice  under  certain  circumstances. 

28.  Court  may  dispense  with  consent,  having  regard  to  the  number  and  interests  of  parties. 

29.  Petition  may  oe  granted  without  consent,  saving  rights  of  non-consenting  parties, 

30.  Notice  of  application  to  be  served  on  all  trustees,  ^c, 

31.  Notice  of  application  to  be  given  m  newspapers  if  Court  direct. 

32.  No  application  under  this  Act  to  be  granted  where  a  similar  application  has  been  refected  by 

Parliament. 

33.  Notice  of  the  exercise  of  powers  to  be  given  as  directed  by  the  Courts 

34.  Payment  and  application  of  moneys  arising  from  sales  or  set  aside  out  of  rent,  SfC,  reserved  on 

mining  leases. 

35.  Trustees  may  apply  moneys  in  certain  cases  without  application  to  Court. 

36.  UntU  money  can  be  applied  to  be  invested,  and  dividmds  to  be  paid  to  parties  entitled. 

37.  Court  may  direct  application  of  money  in  respect  of  leases  or  reversions  as  may  appear  just. 

38.  Court  may  exercise  powers  repeatedly,  but  may  not  exercise  them  if  expressly  negatived. 

39.  Court  not  to  authorise  any  act  which  could  not  have  been  authorised  by  the  settlor, 

40.  Acts  of  the  Court  in  prof essed  pursuance  of  this  Act  not  to  be  invalidated, 

41.  Costs. 

42.  Butes  and  orders. 

43.  Rules  and  orders  to  be  laid  before  Parliament. 

44.  Concurrent  jurisdiction  of  the  Court  of  Chancery  of  the  County  Palatine  of  Lancaster, 

45.  Application  for  lease  or  sale  in  Ireland  may  be  made  to  Landed  Estates  Court, 

46.  Tenants  for  life,  4*c.  may  grant  leases  for  2\  years. 

47.  Agmnst  whom  such  leases  shall  be  valid, 

48.  Evidence  of  execution  of  counterpart  lease  by  lessee,] 
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49.  Provision  as  to  infants,  lunatics,  Sfc. 

50.  A  married  woman  applying  to  the  Court,  or  consenting  to  be  examined  apart  from  her  husband. 

51.  Examination  of  married  woman  how  to  be  made  when  residing  within  the  jurisdiction  of  the  Court, 

and  how  when  residing  without  such  jurisdiction. 

52.  As  to  application  by  or  consent  of  married  women,  whether  of  fall  age  or  under  age, 

53.  No  obligation  to  make  or  consent  to  application,  Sfc. 

54.  Tenants  for  life,  SfC.  to  be  deemed  entitled  notwithstanding  incumbrances. 

55.  Exception  as  to  entails  created  by  Act  of  Parliament. 

56.  Saving  rights  of  lords  of  manors. 

57.  7b  what  settlements  this  Act  to  extend. 

58.  Repeal  of  Acts  specified  in  schedule. 

59.  Saving. 

60.  Extent  of  Act. 

61.  Commencement  of  Act. 
Schedule. 


An  Act  to  consolidate  and  amend  the 
Law  relating  to  Leases  and  Sales  of 
Settled  Estates.         (28th  June  1877.) 

Whereas  it  is  expedient  to  consolidate  and 
amend  the  law  relating  to  leases  and  sales  of 
settled  estates : 

Be  it  enacted  b^  the  Queen's  most  Excellent 
Msgesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 


1.  This  Act  may  be  cited  for  all  purposes  as 
"  The  Settled  Estates  Act,  1877.'* 


j> 


2.  The  word  "  settlement "  as  used  in  this  Act 
shall  signify  any  Act  of  Parliament,  deed,  agree- 
ment, copy  of  court  roll,  will,  or  other  instrument, 
or  any  number  of  such  instruments,  under  or  by 
virtue  of  which  any  hereditaments  of  any  tenure 
or  any  estates  or  interests  in  any  such  heredita- 
ments stand  limited  to  or  in  trust  for  any  i>ersons 
by  way  of  succession,  including  any  sucn  instru- 
ments afiPecting  the  estates  of  any  one  or  more  of 
such  persons  exclusively. 

The  term  "  settled  estates  "  as  used  in  this  Act 
shall  signify  all  hereditaments  of  any  tenure,  and 
all  estates  or  interests  in  any  such  hereditaments, 
which  are  the  subject  of  a  settlement ;  and  for 
the  purposes  of  this  Act  a  tenant-in-tail  after 
possibility  of  issue  extinct  shaU  be  deemed  to  be 
a  tenant  tor  life. 

All  estates  or  interests  in  remainder  or  rever- 
sion not  disposed  of  by  the  settlement,  and 
reverting  to  a  settlor  or  descending  to  the  heir  of 
a  testator,  shall  be  deemed  to  be  estates  coming 
to  such  settlor  or  heir  under  or  by  virtue  of  the 
settlement. 

In  determining  what  are  settled  estates  within 
the  meaning  of  this  Act,  the  Court  shall  be 


governed  by  the  state  of  facts,  and  by  the  trusts 
or  limitations  of  the  settlement  at  the  time  of  the 
said  settlement  taking  effect. 

3.  The  expression  "  the  Court "  in  this  Act 
shall,  so  fiu  as  relates  to  estates  in  Engbuid, 
mean  the  Hi^h  Court  of  Justice,  and  all  causes 
and  matters  m  respect  of  such  estates  commenced 
or  continued  under  this  Act  shall,  subject  to  the 
provisions  of  the  Judicature  Acts,  be  assigned  to 
the  Chancery  Division  of  the  High  Court  of 
Justice  in  like  manner  as  if  such  caosea  and 
matters  had  arisen  under  an  Act  of  Parliament 
by  which,  prior  to  the  passing  of  the  Judicature 
Acts,  exclusive  jurisdiction  in  respect  to  such 
causes  and  matters  had  been  given  to  the  Court 
of  Chancery,  or  to  any  judges  or  judge  thereof 
respectively. 

The  expression  "  the  Court "  in  this  Act  shall, 
so  far  as  relates  to  estates  in  Ireland,  mean  the 
Court  of  Chancery  in  Ireland. 

4.  It  shall  be  lawful  for  the  Court,  if  it  shall 
deem  it  proper  and  consistent  with  a  due  regard 
for  the  interests  of  all  parties  entitled  under  the 
settlement,  and  subject  to  the  provisions  and 
restrictions  in  this  Act  contained,  to  authorise 
leases  of  any  settled  estates,  or  of  any  rights  or 
privileges  over  or  affecting  any  settled  estates,  for 
any  purpose  whatsoever,  whether  involving  waste 
or  not,  provided  the  following  conditions  be 
observed : 

First.  Every  such  lease  shall  be  made  to  take 
effect  in  possession  at  or  within  one  year  next 
after  the  making  thereof,  and  shall  be  for  a 
term  of  years  not  exceeding  for  an  agricul- 
tural or  occupation  lease,  so  far  as  relates  to 
estates  in  England  twenty-one  rears,  or  so 
far  as  relates  to  estates  in  Ireluid  thirty-fiv^e 
years,  and  for  a  mining  lease  or  a  lease  of 
water  mills,  way  leaves,  water  leaves,  or 
other  rights  or  easements  forty  years,  and  (ex 
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I  repairing  lease  sixty  yean,  and  for  a  build- 
ing lease  ninety-nine  years :  Provided  always, 
that  any  such  lease  (except  aii  agricultural 
lease)  may  be  for  such  term  of  years  as  the 
Court  shall  direct,  where  the  Court  shall  be 
satisfied  that  it  is  the  usual  custom  of  the 
district  and  beneficial  to  the  inheritance  to 
grant  such  a  lease  for  a  longer  term  than  the 
term  herein-before  specified  in  that  behalf : 

Secondly.  On  eyeiy  such  lease  shall  be  reserved 
the  best  rent  or  reservation  in  the  nature  of 
rent,  either  uniform  or  not,  that  can  be 
reasonably  obtained,  to  be  made  payable  half 
yearly  or  oftener  without  talcing  any  fine  or 
other  benefit  in  the  nature  of  a  fine :  Pro- 
vided always,  that  in  the  case  of  a  mining 
lease,  a  repairing  lease,  or  a  building  lease  a 
peppercorn  rent  or  any  smaller  rent  than  the 
rent  to  be  ultimately  made  payable  may,  if 
the  Court  shall  think  fit  so  to  direct,  be 
made  payable  during  all  or  any  part  of  the 
fint  five  years  of  the  tenn  of  the  lease  : 

Thirdly.  Where  the  lease  is  of  any  earth,  coal, 
stone,  or  mineral,  a  certain  portion  of  the 
whole  rent  or  payment  reserved  shall  be  from 
time  to  time  set  aside  and  invested  as  herein- 
after mentioned,  namely,  when  and  so  long 
as  the  person  for  the  time  being  entitled  to 
the  receipt  of  such  rent  is  a  person  who  by 
reason  of  his  estote  or  by  virtue  of  any  decla- 
ration in  the  settlement  is  entitled  to  work 
such  earth,  coal,  stone,  or  mineral  for  his 
own  benefit,  one  fourth  part  of  such  rent, 
and  otherwise  three  fourth  parts  thereof;  and 
in  every  such  lease  sufficient  provision  shall 
be  maae  to  ensure  such  application  of  the 
aforesaid  portion  of  the  rent  by  the  appoint- 
ment of  ^ustees  or  otherwise  as  the  Court 
shall  deem  expedient : 

Fourthly.  No  such  lease  shall  authorise  the 
felling  of  any  trees  except  so  far  as  shall  be 
necessary  for  the  purpose  of  clearing  the 
ground  for  any  buildmgs,  excavations,  or 
other  works  authorised  by  the  lease : 

Fifthly.  Every  such  lease  shall  be  by  deed,  and 
the  lessee  snail  execute  a  counterpart  thereof, 
and  every  such  lease  shall  contain  a  condition 
for  re-entry  on  nonpayment  of  the  rent  for  a 
period  of  twenty-eight  days  after  it  becomes 
due,  or  for  some  less  period  to  be  specified  in 
that  behalf. 

5.  Subject  and  in  addition  to  the  conditions 
herein-before  mentioned,  evenr  such  lease  shall 
cootain  such  covenants,  conditions,  and  stipu- 
lations as  the  Court  shall  deem  expedient  with 
reference  to  the  special  circumstances  of  the 
demise. 

6.  The  power  to  authorise  leases  conferred  by 
this  Act  snail  extend  to  authorise  leases  either  of 


the  whole  or  any  parts  of  the  settled  estates,  and 
may  be  exercised  from  time  to  time. 

7.  Any  leases,  whether  granted  in  pursuance 
of  this  Act  or  otherwise,  may  be  surrendered 
either  for  the  purpose  of  obtaining  a  renewal  of 
the  same  or  not,  and  the  power  to  authorise 
leases  conferred  by  this  Act  shall  extend  to  autho- 
rise new  leases  of  the  whole  or  any  part  of  tiie 
hereditaments  comprised  in  any  surrendered 
lease. 

8.  The  power  to  authorise  leases  conferred  by 
this  Act  shall  extend  to  authorise  preliminary 
contracto  to  grant  any  such  leases,  ana  any  of  the 
terms  of  such  contracts  may  be  varied  in  the 
leases. 

9.  All  the  powers  to  authorise  and  to  grant 
leases  contained  in  this  Act  shall  be  deemed  to 
include  respectively  powers  to  authorise  the  lords 
of  settled  manors  and  powers  to  the  lords  of 
settled  manors  to  give  licenses  to  their  copyhold 
or  customary  tenants  to  grant  leases  of  lands  held 
by  them  of  such  manors  to  the  same  extent  and 
for  the  same  purposes  as  leases  may  be  authorised 
or  granted  or  freehold  hereditamente  under  this 
Act. 

10.  The  power  to  authorise  leases  conferred  by 
this  Act  may  be  exerdsed  by  the  Court  either  by 
approving  of  particular  leases  or  by  ordering  that 
powers  of  leasing,  in  conformity  with  the  pro- 
visions of  this  Act,  shall  be  vested  in  trustees  in 
manner  herein-after  mentioned. 

11.  When  application  is  made  to  the  Court 
either  to  approve  of  a  particular  lease  or  to  vest 
any  powers  of  leasing  in  trustees,  the  Court  shall 
require  the  applicant  to  produce  such  evidence  as 
it  shall  deem  sufficient  to  enable  it  to  ascertain 
the  nature,  value,  and  circumstances  of  the  estate, 
and  the  terms  and  conditions  on  which  leases 
thereof  ought  to  be  authorised. 

12.  When  a  particular  lease  or  contract  for  a 
lease  has  been  approved  by  ihe  Court,  the  Court 
shall  direct  what  person  or  persons  shall  execute 
the  same  as  lessor;  and  tne  lease  or  contract 
executed  by  such  person  or  persons  shall  take 
effect  in  all  respecte  l^  if  he  or  they  was  or  were 
at  the  time  of  the  execution  thereof  absolutely 
entitled  to  the  whole  estate  or  interest  which  is 
bound  by  the  settlement,  and  had  immediately 
afterwards  settled  the  same  according  to  the 
settlement,  and  so  as  to  operate  (if  necessary)  by 
way  of  revocation  and  appointment  of  the  use  or 
othenrise,  as  the  Court  shaU  direct. 

13.  Where  the  Court  shall  deem  it  expedient 
that  any  general  powers  of  leasing  any  settled 
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states  conformably  to  this  Act  should  be  vested 
in  trustees,  it  may  by  order  vest  any  such  power 
accordingly  either  in  the  existing  trastees  of  the 
settlement  or  in  any  other  persons,  and  such 
powers,  when  exercised  by  such  trustees,  shsU 
take  effect  in  all  respects  as  if  the  power  so  vested 
in  them  had  been  originally  contained  in  the 
settlement,  and  so  as  to  operate  (if  necessary)  by 
way  of  revocation  and  appointment  of  the  use  or 
otherwise  as  the  Court  shall  direct ;  and  in  eveiy 
such  case  the  Court,  if  it  shall  think  fit,  may 
impose  any  conditions  as  to  consents  or  otherwise 
on  the  exercise  of  such  power,  and  the  Court  may 
also  authorise  the  insertion  of  provisions  for  the 
appointment  of  new  trustees  from  time  to  time 
for  the  purpose  of  exercising  such  powers  of 
leasing  as  aforesaid. 

14.  Provided  always,  that  in  orders  under  this 
Act  for  vesting  any  powers  of  leasing  in  any 
trustees  or  other  persons,  no  conditions  shall  be 
inserted  requiring  that  the  leases  therebv  autho- 
rised should  be  submitted  to  or  be  settlea  by  the 
Court  or  a  judge  thereof,  or  be  made  conformable 
with  a  model  lease  deposited  in  the  judge's 
chambers,  save  only  in  any  case  in  which  the 
parties  applying  for  the  order  may  desire  to  have 
any  such  condition  inserted,  or  in  which  it  shall 
appear  to  the  Court  that  there  is  some  special 
reason  rendering  the  insertion  of  such  a  condition 
necessary  or  expedient. 

15.  Provided  also,  that  in  all  cases  of  orders 
(whether  under  this  Act  or  under  the  correspond- 
ing enactment  of  the  Acts  hereby  repealed)  in 
which  any  such  condition  as  last  aforesaid  shall 
have  been  inserted,  it  shall  be  lawful  for  any 
party  interested  to  apply  to  the  Court  to  alter  and 
amend  such  order  by  smking  out  such  condition, 
and  the  Court  shall  have  fall  power  to  alter  the 
same  accordingly,  and  the  order  so  altered  shall 
have  the  same  validity  as  if  it  had  originally 
been  made  in  its  altered  state ;  but  nothing 
herein  contained  shall  make  it  obligatory  on  the 
Court  to  act  under  this  provision  in  anv  case  in 
which  from  the  evidence  which  was  oefore  it 
when  the  order  sought  to  be  altered  was  made,  or 
from  any  other  evidence,  it  shall  appear  to  the 
Court  that  there  is  any  special  reason  why  in  the 
case  in  question  such  a  condition  is  necessary  or 
expedient. 

16.  It  shall  be  lawful  for  the  Court,  if  it  shall 
deem  it  proper  and  consistent  with  a  due  regard 
for  the  interests  of  all  parties  entitled  under  the 
settlement,  and  subject  to  the  provisions  and 
restrictions  in  this  Act  contained,  from  time  to 
time  to  authorise  a  sale  of  the  whole  or  any  parts 
of  any  settl  ed  estates  or  of  any  timber  (not  being 
ornamental     timber)  growing   on   any    settld 


estates,  and  every  gach  sale  shall  be  condudied 
and  confirmed  in  the  same  manner  as  bv  the  roles 
and  practice  of  the  Court  for  the  time  bdng  is  or 
shall  be  required  in  the  sale  of  lands  sold  under  i 
decree  of  the  Court. 

17.  It  shall  be  lawful  for  the  Court,  if  it  bIiaII 
deem  it  proper  and  consistent  with  a  due  Rgud 
for  the  interests  of  all  parties  who  are  or  mkj 
hereafter  be  entitled  under  the  settlement,  and 
subject  to  the  provisions  and  restriotions  in  this 
Act  contained,  to  sanction  any  action,  defence, 
petition  to  Parliament,  parliamentary  oppootion, 
or  other  proceedings  appearing  to  toe  Court 
necessary  t<x  the  protection  of  any  settled  estste, 
and  to  order  that  all  or  any  part  of  the  costs  and 
expenses  in  relation  thereto  he  raiaed  and  paid  by 
means  of  a  sale  or  mortgage  of  or  diaige  upon  aU 
or  any  part  of  the  settled  estate,  or  be  raised  and 
paid  out  of  the  rents  and  profits  of  the  settled 
estate,  or  out  of  any  moneys  or  investments  repre- 
senting moneys  liable  to  oe  laid  out  in  the  pur- 
chase of  hereditaments  to  be  settled  in  the  same 
manner  as  the  settled  estate,  or  out  of  the  income 
of  such  moneys  or  investxnoits,  or  out  of  any 
accumulations  of  rents,  profits^  or  income. 

18.  When  any  land  is  sold  for  building  puN 
poses  it  shall  be  lawful  for  the  Court,  if  it  shall 
see  fit,  to  aUow  the  whole  or  any  part  of  the 
consideration  to  be  a  rent  issuing  out  of  sach 
land,  which  may  be  secured  and  settled  in  sudi 
manner  as  the  Court  shall  approve. 

19.  On  any  sale  of  land  any  earth,  coal,  stone, 
or  mineral  may  be  excepted,  and  any  rights  or 
privileges  may  be  reserved,  and  the  purchaser 
may  be  required  to  enter  into  any  covenants  or 
submit  to  any  restrictions  which  the  Court  may 
deem  advisable. 

20.  It  shaU  be  lawful  for  the  Court,  if  it  shall 
deem  it  proper  and  consistent  with  a  due  r^^ 
for  the  interests  of  all  parties  entitled  under  the 
settlement,  and  subject  to  the  provisions  and 
restrictions  in  this  Act  contained,  from  time  to 
time  to  direct  that  any  part  of  any  settled  estates  be 
laid  out  for  streets,  roads,  paths,  sq^uares^gardens, 
or  other  open  spaces,  sewers,  drams,  or  water- 
courses, either  to  be  dedicated  to  the  public  or 
not ;  and  the  Court  may  direct  that  the  parts  so 
laid  out  shall  remain  vested  in  the  trustees  of  the 
settlement,  or  be  conveyed  to  or  vested  in  any 
other  trustees  upon  such  trusts  for  securing  the 
continued  appropriation  thereof  to  the  porposes 
aforesaid  in  all  respects,  and  with  such  provisioDS 
for  the  appointment  of  new  trustees  whai 
required,  as  by  the  Court  shall  be  deemed  ad- 
visable. 
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21.  Where  any  part  of  any  settled  estates  is 
diiected  to  be  laid  out  for  such  purposes  as  afore- 
laid,  the  Court  may  direct  that  any  such  streets, 
roads,  paths,  squares^  gardens,  or  other  open 
spaces,  sewers,  drains,  or  watercourses,  including 
all  necessary  or  proper  fences,  pavings,  con- 
DexioDS,  and  other  works  incidental  thereto  respec- 
tireij,  be  made  and  executed,  and  that  all  or  any 
part  of  the  expenses  in  relation  to  such  laying 
oat  and  making  and  execution  be  raised  and  paid 
bj  means  of  a  sale  or  mortgage  of  or  charge  upon 
all  or  any  part  of  the  settled  estates,  or  be  raised 
lad  paia  out  of  the  rents  and  profits  of  the 
settled  estates  or  any  part  thereof,  or  out  of  any 
moneys  or  investments  representing  moneys 
liable  to  be  laid  out  in  the  purchase  of  heredita- 
ments to  be  settled  in  the  same  manner  as  the 
settled  estates,  or  out  of  the  income  of  such 
moneys  or  investments,  or  out  of  any  accumula- 
tions of  rents,  profits,  or  income ;  and  the  Court 
may  also  ffive  such  directions  as  it  may  deem 
advisable  for  any  repair  or  maintenance  of  any 
such  streets,  roads,  paths,  squares,  gardens,  or 
other  open  spaces,  sewers,  drains,  or  watercourses, 
or  other  works,  out  of  any  such  rents,  profits, 
mcome,  or  accumulations  during  such  period  or 
periods  of  time  as  to  the  Court  shall  seem 
advisable. 

22.  On  every  sale  or  dedication  to  be  effected 
as  herein-before  mentioned  the  Court  may  direct 
what  person  or  persons  shall  execute  the  deed  of 
conre3rance;  and  the  deed  executed  by  such 
person  or  persons  shall  take  effect  as  if  the  settle- 
ment had  contained  a  power  enabling  such  person 
or  persons  to  effect  such  sale  or  dedication,  and  so 
as  to  operate  (if  necessary)  by  way  of  revocation 
and  appointment  of  the  use  or  otherwise,  as  the 
Court  shall  direct. 

23.  Any  person  entitled  to  the  possession  or  to 
the  receipt  of  the  rents  and  profits  of  any  settled 
estates  for  a  term  of  years  aeterminable  on  his 
death,  or  for  an  estate  for  life  or  any  greater 
estate,  and  also  any  person  entitled  to  the  posses- 
sion or  to  the  receipt  of  the  rents  and  profits  of 
any  settled  estates  as  the  assignee  of  any  person 
who  but  for  such  assignment  would  be  entitled 
to  such  estates  for  a  term  of  years  determinable 
with  any  life,  or  for  an  estate  for  any  life  or 
any  greater  estate,  may  apply  to  the  Court  by 
petition  in  a  summary  way  to  exercise  the  powers 
conferred  by  this  Act. 

24.  Subject  to  the  exceptions  herein-after  con- 
tained, every  application  to  the  Court  must  be 
made  with  the  concurrence  or  consent  of  the 
following  parties ;  namely. 

Where  there  is  a  tenant-in-tail  under  the 
settlement  in  existence  and  of  full  age,  then 
the  parties  to  concur  or  consent  shall  be 
such  ienant-in-tail,  or  if  there  is  more  than 


one  such  tenant-in-tail,  then  the  first  of 
such  tenants-in-tail  and  all  persons  in  ex- 
istence having  ajiy  beneficial  estate  or 
interest  under  or  by  virtue  of  the  settlement 
prior  to  the  estate  of  such  tenant-in-tail, 
and  all  trustees  having  any  estate  or  interest 
on  behalf  of  any  unborn  child  prior  to  the 
estate  of  such  tenant-in-tail ; 
And  in  every  other  case  the  parties  to  concur 
or  consent  shall  be  all  the  persons  in  ex- 
istence having  any  beneficial  estate  or 
interest  under  or  by  virtue  of  the  settlement, 
and  also  all  trustees  having  any  estate  or 
interest  on  behalf  of  any  unborn  child. 

26.  Provided  always,  that  where  an  infant  is 
tenant-in-tail  under  the  settlement,  it  shall  be 
lawful  for  the  Court,  if  it  shall  think  fit,  to 
dispense  with  the  concurrence  or  consent  of  the 
person,  if  only  one,  or  all  or  any  of  the  persons, 
if  more  than  one,  entitled,  whether  beneficially 
or  otherwise,  to  any  estate  or  interest  subsequent 
to  the  estate  tail  of  such  infant. 

26.  Provided  always,  that  where  on  an  appli- 
cation under  this  Act  the  concurrence  or  con- 
sent of  any  such  person  as  aforesaid  shall  not 
have  been  obtainea,  notice  shall  be  given  to  such 
person  in  such  manner  as  the  Court  to  which  the 
application  shall  be  made  shall  direct,  requiring 
hmi  to  notify  within  a  time  to  be  specined  in 
such  notice  whether  he  assents  to  or  dissents 
from  such  application,  or  submits  his  rights  or 
interests  so  fkr  as  they  may  be  affected  by  such 
application  to  be  dealt  with  by  the  Court,  and 
every  such  notice  shall  specify  to  whom  and  in 
what  manner  such  notification  is  to  be  delivered 
or  left.  In  case  no  notification  shall  be  delivered 
or  left  in  accordance  with  the  notice  and  within 
the  time  thereby  limited,  the  person  to  or  for 
whom  such  notice  shall  have  been  mven  or  ledft 
shall  be  deemed  to  have  submitted  his  rights  and 
interests  to  be  dealt  with  by  the  Court. 

27.  Provided  also,  that  where  on  an  application 
under  this  Act  the  concurrence  or  consent  of  any 
such  person  as  aforesaid  shall  not  have  been 
obtained,  and  in  case  such  person  cannot  be 
found,  or  in  case  it  shall  be  uncertain  whether  he 
be  living  or  dead,  or  in  case  it  shall  appear  to 
the  Court  that  such  notice  as  aforesaid  cannot  be 
^ven  to  such  person  without  expense  dispropor- 
tionate to  the  value  of  the  subject-matter  of  the 
application,  then  and  in  any  such  case  the  Court, 
if  it  shall  think  fit,  either  on  the  ground  of  the 
rights  or  interests  of  such  person  Ming  small  or 
remote,  or  being  similar  to  the  rights  or  interests 
of  any  other  person  or  persons,  or  on  any  other 
ground,  may  bv  order  dispense  with  notice  to 
such  person,  and  such  person  shall  thereupon  be 
deemed  to  have  submitted  his  rights  and  interests 
to  be  dealt  with  by  the  Court. 
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28.  An  order  may  be  made  upon  any  appli- 
cation notwithstanaing  that  the  concurrence  or 
consent  of  any  such  person  as  aforesaid  shall  not 
have  been  obtained  or  shall  have  been  refused, 
but  the  Court  in  considering  the  application 
shall  have  regard  to  the  number  of  persons  who 
concur  in  or  consent  to  the  application,  and  who 
dissent  therefrom  or  who  submit  or  are  to  be 
deemed  to  submit  their  rights  or  interests  to  be 
dealt  with  by  the  Court,  and  to  the  estates  or 
interests  which  such  persons  respectively  have 
or  claim  to  have  in  the  estate  as  to  which  such 
application  is  made;  and  every  order  of  the 
Court  made  upon  such  application  shall  have  the 
same  effect  as  if  all  such  persons  had  been  con- 
senting parties  thereto. 

29.  Provided  nevertheless,  that  it  shall  be  law- 
ful for  the  Court,  if  it  shall  think  fit,  to  give 
effect  to  any  petition  subject  to  and  so  sa  not  to 
affect  the  rights,  estate,  or  interest  of  any  person 
whose  concurrence  or  consent  has  been  refused, 
or  who  has  not  submitted  or  is  not  deemed  to 
have  submitted  his  rights  or  interests  to  be  dealt 
with  by  the  Court,  or  whose  rights,  estate,  or 
interest  ought  in  the  opinion  of  the  Court  to  be 
excepted. 

30.  Notice  of  any  application  to  the  Court 
under  this  Act  shall  be  served  on  all  trustees  who 
are  seised  or  possessed  of  any  estate  in  trust  for 
any  person  whose  consent  or  concurrence  to  or  in 
the  application  is  hereby  required,  and  on  any 
other  parties  who  in  the  opinion  of  the  Court 
ought  to  be  so  served,  unless  the  Court  shall 
think  fit  to  dispense  with  such  notice. 

31.  Notice  of  any  application  to  the  Court 
under  this  Act  shaJl,  if  the  Court  shall  so  direct, 
but  not  otherwise,  be  inserted  in  such  newspapers 
as  the  Court  shall  direct,  and  any  person  or  body 
corporate,  whether  interested  in  the  estate  or  not, 
may  apply  to  the  Court  b^  motion  for  leave  to  be 
heard  in  opposition  to  or  in  support  of  any  appli- 
cation which  may  be  made  to  the  Court  under 
this  Act ;  and  the  Court  is  hereby  authorised  to 
permit  such  person  or  corporation  to  appear  and 
oe  heard  in  opposition  to  or  support  of  any  such 
application,  on  such  terms  as  to  costs  or  other- 
wise, and  in  such  manner,  as  it  shall  think  fit. 

32.  The  Court  shall  not  be  at  liberty  to  grant 
any  application  under  this  Act  in  any  case  where 
the  applicant,  or  any  party  entitled,  has  pre- 
viously applied  to  either  House  of  Parliament  for 
a  private  Act  to  effect  the  same  or  a  similar 
object,  and  such  application  has  been  rejected  on 
its  merits,  or  reported  against  by  the  judges  to 
whom  the  Bill  may  have  been  referred. 

33.  The  Court  shall  direct  that  some  sufficient 
notice  of  any  exercise  of  any  of  the  powers  con- 


ferred on  it  by  this  Act  shall  be  placed  on  the 
settlement  or  on  any  copies  thereof,  or  otherwise 
recorded  in  any  way  it  may  think  proper,  in  ill 
cases  where  it  shall  appear  to  the  Court  to  be 
practicable  and  expedient  for  preventing  ficaud  or 
mistake. 

34.  All  money  to  be  received  on  any  sale 
effected  under  the  authority  of  this  Act,  or  to  be 
set  aside  out  of  the  rent  or  payments  resenred  on 
any  lease  of  earth,  coal,  stone,  or  minerals  as 
aforesaid,  may,  if  the  Court  shall  think  fit,  be 
paid  to  any  trustees  of  whom  it  shall  approve,  or 
otherwise  the  same,  so  far  as  relates  to  estates  in 
England,  shall  be  paid  into  Court  ex  parte  the 
applicant  in  the  matter  of  this  Act,  ana  so  far  as 
relates  to  estates  in  Ireland,  shall  be  paid  into  the 
Bank  of  Ireland  to  the  account  of  the  Accountant 
General  ex  parte  the  applicant  in  the  matter  of 
this  Act ;  and  such  money  shall  be  applied  as  the 
Court  shall  from  time  to  tune  direct  to  some  one  or 
more  of  the  following  purposes,  namely,— 

So  far  as  relates  to  estates  in  England  the  pur- 
chase or  redemption  of  the  land  tax,  and  so 
far  as  relates  to  estates  in  Ireland  the  pu^ 
chase  or  redemption  of  rentcharge  in  Ueu  of 
tithes.  Crown  rent,  or  quit  rent. 

The  discharge  or  redemption  of  any  incum- 
brance affecting  the  hereditaments  m  respect 
of  which  such  money  was  paid,  or  affecting 
any  other  hereditaments  subject  to  the  same 
uses  or  trusts ;  or 

The  purchase  of  other  hereditaments  to  be 
settled  in  the  same  manner  as  the  heredita- 
ments in  respect  of  which  the  money  was 
paid;  or 

The  payment  to  any  person  becoming  abso- 
lutely entitled. 

35.  The  application  of  the  money  in  manner 
aforesaid  may,  if  the  Court  shall  so  direct,  be 
made  by  the  trustees  (if  any)  without  any  appli- 
cation to  the  Court,  or  otherwise  upon  an  order 
of  the  Court  upon  the  petition  of  the  person  who 
would  be  entitled  to  the  possession  or  the  receipt 
of  the  rents  and  profits  of  the  land  if  the  money 
had  been  invested  in  the  purchase  of  land. 

36.  Until  the  money  can  be  applied  as  afore- 
said, the  same  shall  be  invested  as  the  Court  shall 
direct  in  some  or  one  of  the  investments  in  which 
cash  under  the  control-  of  the  Court  is  for  the 
time  being  authorised  to  be  invested,  and  the 
interest  and  dividends  of  such  investments  shall 
be  paid  to  the  person  who  would  have  been 
entitled  to  the  rents  and  profits  of  the  land  if  the 
money  had  been  invested  in  the  purchase  of 
land. 

37.  Where  any  purchase  money  paid  into  court 
under  the  provisions  of  this  Act  shall  hare  been 
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piid  in  respect  of  any  lease  for  a  life  or  lives  or 
mn,  or  for  a  life  or  lives  and  years,  or  any  estate 
in  lands  less  than  the  whole  fee  simple  thereof,  or 
of  any  reversion  dependent  on  any  such  lease  or 
estate,  it  shall  be  lawful  for  the  Court  on  the 
petition  of  any  party  interested  in  such  money  to 
order  that  the  same  shall  be  laid  out,  invested, 
aonimukted,  and  paid  in  such  manner  as  the 
said  Court  may  consider  will  give  to  the  parties 
interested  in  such  money  the  same  benefit  there- 
from as  they  might  lawfully  have  had  from  the 
ieise,  estate,  or  reversion  in  respect  of  which  such 
money  shall  have  been  paid,  or  as  near  thereto  as 
maybe. 

38.  The  Court  shall  be  at  Uberty  to  exercise 
aoy  of  the  powers  conferred  on  it  by  this  Act, 
whether  the  Court  shall  have  already  exercised 
any  of  the  powers  conferred  by  this  Act  in  respect 
of  the  same  property  or  not ;  but  no  such  powers 
shall  be  exercised  if  an  express  declaration  that 
they  shall  not  be  exercised  is  contained  in  the 
!>ettlement :  Provided  always,  that  the  circum* 
stance  of  the  settlement  containing  powers  to 
effect  similar  purposes  shall  not  preclude  the 
Court  from  exercising  any  of  the  powers  con- 
ferred by  this  Act,  if  it  shall  think  that  the 
powers  contuned  in  the  settlement  ought  to  be 
extended. 

39.  Nothing  in  this  Act  shall  be  construed  to 
empower  the  Court  to  authorise  any  lease,  sale,  or 
other  act  beyond  the  extent  to  which  in  the 
opinion  of  the  Court  the  same  might  have  been 
attthorised  in  and  by  the  settlement  by  the  settlor 
or  settlors. 

40.  After  the  completion  of  any  lease  or  sale 
or  other  act  under  the  authority  of  the  Court,  and 
purporting  to'  be  in  pursuance  of  this  Act,  the 
sime  sh^  not  be  invalidated  on  the  ground  that 
the  Court  was  not  hereby  empowered  to  authorise 
the  same,  except  that  no  such  lease,  sale,  or  other 
act  shall  have  any  effect  against  such  person  as 
herein  mentioned  whose  concurrence  or  consent 
oQj^ht  to  be  obtained,  or  who  ought  to  be  served 
with  notice,  or  in  respect  of  whom  an  order 
dispensing  with  such  service  ought  to  be  ob- 
tained in  the  case  where  such  concurrence  or 
consent  has  not  been  obtained  and  such  service 
Has  not  been  made  or  dispensed  with. 

41.  It  shall  be  lawful  for  the  Court,  if  it  shall 
think  fit,  to  order  that  all  or  any  costs  or  expenses  of 
all  or  any  parties  of  and  incident  to  any  application 
under  this  Act  shall  be  a  charge  on  the  heredita- 
ments which  are  the  subject  of  the  application,  or 
on  any  other  hereditaments  included  in  the  same 
iiettlement  and  subject  to  the  same  limitations ; 
and  the  Court  mav  also  direct  that  such  costs 
and  expenses  shall  oe  raised  by  sale  or  mortgage 
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of  a  sufficient  part  of  such  hereditaments,  or 
out  of  the  rents  or  profits  thereof,  such  costs 
and  expenses  to  be  taxed  as  the  Court  shidl 
direct. 

42.  General  rules  and  orders  of  Court  for 
carrying  into  effect  the  purposes  of  this  Act,  and 
for  regulating  the  times  and  form  and  mode  of 
procedure,  and  generally  the  practice  of  the 
Court  in  respect  of  the  matters  to  which  this  Act 
relates,  and  for  regulating  the  fees  and  allowances 
to  all  officers  and  solicitors  of  the  Court  in 
respect  to  such  matters,  shaU  be  made  so  far  as 
relates  to  proceedings  in  England  by  any  three 
or  more  of  the  following  persons,  of  whom  the 
Lord  Chancellor  shall  be  one,  namely,  the  Lord 
Chancellor,  the  Lord  Chief  Justice  of  England, 
the  Master  of  the  Rolls,  the  Lord  Chief  Justice  of 
the  Common  Pleas,  the  Lord  Chief  Baron  of  the 
Exchequer,  and  four  other  judges  of  the  Supreme 
Court  of  Judicature  to  be  &om  time  to  time 
appointed  for  the  purpose  by  the  Lord  Chancellor 
in  writing  under  his  hand,  such  appointment  to 
continue  for  such  time  as  shall  be  specified 
therein,  and  so  far  as  relates  to  proceedings  in 
Ireland  by  any  three  or  more  of  the  following 
persons,  of  whom  the  Lord  Chancellor  of  Ireland 
shall  be  one,  namelv,  the  Lord  Chancellor  of 
Ireland,  the  Lord  Chief  Justice  of  Ireland,  the 
Master  of  the  Rolls  in  Ireland,  the  Lord  Chief 
Justice  of  the  Common  Pleas,  and  the  Lord  Chief 
Baron,  and  four  other  judges  of  the  superior 
courts  in  Ireland  to  be  from  time  to  time 
appointed  for  the  purpose  by  the  Lord  Chancellor 
of  Irdand  in  writing  under  his  hand,  such 
appointment  to  continue  for  such  time  as  shall 
be  specified  therein,  and  such  rules  and  orders 
may  from  time  to  time  be  rescinded  or  altered  bv 
the  like  authorities  respectively,  and  all  such 
rules  and  orders  shall  take  effect  as  general  orders 
of  the  Court. 

43.  All  general  rules  and  orders  made  as  afore- 
said shall  be  laid  before  each  House  of  Parlia- 
ment within  forty  days  after  the  making  thereof 
if  Parliament  is  then  sitting,  or  if  not,  within 
forty  days  after  the  commencement  of  the  then 
next  ensuing  session,  and  if  an  address  is  pre- 
sented to  Her  Majesty  by  either  House  of  Parlia- 
ment within  the  next  subsequent  forty  days  on 
which  the  said  House  shall  have  sat,  praying  that 
any  such  rule  or  order  may  be  annulled.  Her 
Majesty  may  thereupon  by  Order  in  Council 
annul  the  same,  and  the  rule  or  order  so  annulled 
shall  thenceforth  become  void  and  of  no  effect, 
but  without  prejudice  to  the  validity  of  any  pro- 
ceedings which  may  in  the  meantime  have  been 
taken  under  the  same. 

44.  The  powers  vested  in  the  High  Court  of 
Justice  by  this  Act  may,  so  far  as  relates  to 
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estates  within  the  County  Palatine  of  Lancaster, 
be  exercised  also  by  the  Court  of  Chancery  of  the 
said  County  Palatine;  and  general  rules  and 
orders  of  Court  for  the  purposes  aforesaid,  so  far 
as  relates  to  proceedings  in  the  said  Court  of  the 
said  County  Palatine,  shall  be  made  by  the 
Chancellor  of  the  Duchy  and  County  Palatine  of 
Lancaster,  with  the  advice  and  consent  of  any 
one  or  more  of  the  persons  authorised  under  this 
Act  to  concur  in  the  making  of  general  rules  and 
orders  relating  to  proceedings  m  England,  and 
also  with  the  advice  and  consent  of  the  Vice« 
Chancellor  of  the  said  County  Palatine. 

45.  It  shall  and  may  be  lawfHil  for  any  person 
who  under  the  provisions  of  this  Act  may  make 
an  application  to  the  Court  of  Chancery  in  Ireland 
for  the  lease  or  sale  of  a  settled  estate,  instead  of 
making  such  application  to  the  said  Court  of 
Chancery  in  Ireland  to  apply  to  the  Landed 
Estates  Court,  Ireland,  for  the  purpose  of  having 
the  lease  or  side  of  such  settled  estate  under  the 
said  last-mentioned  Court;  and  thereupon  it 
shall  be  lawful  for  the  said  Landed  Estates 
Court,  Ireland,  to  exercise  aU  the  powers  con- 
ferred upon  the  Court  of  Chancery  in  Ireland  in 
relation  to  leases  or  sales  of  such  nature  under 
the  provisions  of  this  Act,  save  that  the  Judge 
in  the  case  of  a  sale  shall  himself  execute  the  con- 
veyance to  the  purchaser  under  such  sale,  and 
save  that  such  conveyance  shall  have  the  like 
operation  and  effect,  and  confer  such  indefeasible 
title  to  the  purchaser  as  if  such  sale  had  been 
made  and  such  conveyance  had  been  executed 
upon  an  application  for  the  sale  of  an  incumbered 
estate  under  the  Act  of  the  twenty-first  and 
twenty-second  years  of  Her  Majesty,  chapter 
seventy-two  :  Provided  always,  that  the  Landed 
Estates  Court,  Ireland,  shall  make  such  investi- 
gation of  the  title  and  circumstances  of  the  said 
estates  as  shall  appear  expedient,  and  also  in 
cases  of  sales  as  in  other  cases  preliminary  to 
sales  conducted  in  the  said  Landed  Estates  Court, 
Ireland  :  Provided  also,  that  every  decision  and 
order  in  the  course  of  such  proceedings  shall  be 
subject  to  appeal  to  the  Court  of  Appeal  in 
Chancery  as  in  other  cases  under  the  said  Act. 

46.  It  shall  be  lawful  for  any  person  entitled  to 
the  possession  or  to  the  receipt  of  the  rents  and 
profits  of  any  settled  estates  for  an  estate  for  any 
life,  or  for  a  term  of  years  determinable  with  any 
life  or  lives,  or  for  any  greater  estate,  either  in  his 
own  right  or  in  right  of  his  wife,  unless  the  settle- 
ment shall  contain  an  express  declaration  that  it 
shall  not  be  lawful  for  such  person  to  make  such 
demise ;  and  also  for  any  person  entitled  to  the 
possession  or  to  the  receipt  of  the  rents  and  profits 
of  any  unsettled  estates  as  tenant  by  the  courtesy, 
or  in  dower,  or  in  right  of  a  wife  who  is  seised  m 
fee,  without  any  application  to  the  Court,  to 


demise  the  same  or  any  part  thereof,  except  the 
principal    mansion   house   and    the    demesnes 
thereof,  and  other  lands  usually  occupied  there- 
with,   from   time  to  time^  for   any  term  not 
exceeding  twenty-one  years  so  £ur  as  relates  to 
estates  in  England,  and  thirty-five  years  so  far  is 
relates  to  estates  in  Ireland,  to  take  effect  in 
possession  at  or  within  one  year  next  after  the 
making  thereof ;  provided  that  every  sodi  demise 
be  made  by  deea,  and  the  bc«t  rent  that  can 
reasonably   be   obtained   be   therri)y  reserved, 
without  any  fine  or  other  benefit  in  the  nature 
of  a  fine,  which  rent  shall  be  incident  to  the 
immediate  reversion;   and  provided  that  snch 
demise  be  not  made  without  impeachment  of 
waste,  and  do  contain  a  covenant  for  payment  of 
the  rent,  and  such  other  usual  and  proper  cove- 
nants as  the  lessor  shall  think  fit,  and  also  a 
condition  of  re-entry  on  nonpayment  of  the  rent 
for  a  period  of  twenty-eight  days  after  it  becomes 
due,  or  for  some  less  period  to  be  specified  in 
that  behalf;  and  provided  a  counterpart  of  erery 
deed  of  lease  be  executed  by  the  lessee. 

47.  Every  demise  authorised  bj  the  last  pre- 
ceding section  shall  be  valid  against  the  penon 
granting  the  same,  and  all  other  persons  entitled 
to  estates  subsequent  to  the  estate  of  such  person 
under  or  by  virtue  of  the  same  settlement  if  the 
estates  be  settled,  and  in  the  case  of  unsettled 
estates  against  the  wife  of  any  husband  grant- 
ing such  demise  of  estates  to  which  he  is  entitled 
in  right  of  such  wife,  and  against  all  persons 
claiming  through  or  under  the  wife  or  husband  (as 
the  case  may  be)  of  the  person  granting  the  same. 

48.  The  execution  of  any  lease  by  the  lessor 
or  lessors  shall  be  deemed  sufficient  evidence 
that  a  counterpart  of  such  lease  has  been  dul;^ 
executed  by  the  lessee  as  required  by  this  Act 

49.  All  powers  given  by  this  Act,  and  all 
applications  to  the  Court  under  this  Act,  and 
consents  to  and  notifications  respecting  such 
applications,  may  be  executed,  made,  or  given  bT, 
and  all  notices  under  this  Act  may  be  given  to 
guardians  on  behalf  of  infants,  and  by  or  to 
committees  on  behalf  of  lunatics,  and  by  or  to 
trustees  or  assignees  of  the  property  of  bank- 
rupts, debtors  in  liquidation,  or  insolvents:  Pro- 
viaed  nevertheless,  that  in  the  cases  of  infut 
or  lunatic  tenants-in-tail  no  application  to  the 
Court  or  consent  to  or  notification  respecting; 
any  application  may  be  made  or  given  by  any 
guardian  or  committee  without  the  special  direc- 
tion of  the  Court. 

60.  Where  a  married  woman  shall  apply  to 
the  Court,  or  consent  to  an  application  to  the 
Court  under  this  Act,  she  shall  first  be  examined 
apart  from  her  husband  touching  her  knoirledge 
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of  the  nature  and  effect  of  the  application,  and 
it  shall  be  ascertained  that  she  freely  desires  to 
mike  or  consent  to  such  application ;  and  such 
examination  shall  be  made  whether  the  here-* 
ditaments  which  are  the  subject  of  the  applica- 
tion shall  be  settled  in  trust  for  the  separate 
use  oi  such  manied  woman  independently  of 
her  husband  or  not ;  and  no  clause  or  provision 
in  any  settlement  restraining  anticipation  shall 
prevent  the  Court  from  exercising,  if  it  shall 
think  fit^  any  of  the  powers  given  by  this  Act, 
ind  no  such  exercise  shall  occasion  any  forfeiture^ 
anything  in  the  settlement  contained  to  the 
oontnry  notwithstanding. 

51.  The  examination  of  such  married  woman 
when  resident  within  the  jurisdiction  of  the 
Court  to  which  such  application  is  made,  shall 
be  made  either  by  the  Court  or  by  some  solicitor 
duly  appcnnted  by  the  Court  for  that  purpose, 
who  shall  certify  under  his  hand  that  he  has 
examined  her  apart  from  her  husband  and  is 
satisfied  that  sue  is  aware  of  the  nature  and 
effect  of  the  intended  application,  and  that  she 
freely  desires  to  make  or  consent  to  the  same. 
And  when  the  married  woman  is  resident  out  of 
the  jurisdiction  of  the  Court  to  which  such  appli- 
cation is  made,  her  examination  may  be  made  by 
anj  person  appointed  for  that  purpose  by  the 
Court,  whether  he  is  or  is  not  a  solicitor  of  the 
Court,  and  such  person  shall  certify  under  his 
hand  to  the  effect  herein-before  provided  in 
respect  of  the  examination  of  a  married  woman 
resident  within  the  jurisdiction.  And  the  ap- 
pointment of  any  such  person  not  being  a 
Boliuitor  shall  afford  conclusive  evidence  that  the 
loarried  woman  was  at  the  time  of  such  examina- 
tion resident  out  of  the  jurisdiction  -  of  the 
Court. 

52.  Subject  to  such  examination  as  aforesaid, 
married  women  may  make  or  consent  to  any 
ipplications,  whether  they  be  of  full  age  or 
inftmts. 

53.  Nothing  in  this  Act  shall  be  construed  to 
create  any  obligation  on  any  person  to  make  or 
consent  to  any  application  to  the  Court  or  to 
exercise  any  power. 


54.  For  the  purposes  of 
be  deemed  to  be  entitled 
the  receipt  of  the  rents 
although  his  estate  mav 
bered  either  by  himseu 
otherwise  howsoever  to 
estates  or  interests  of  the 


this  Act,  a  person  shall 
to  the  possession  or  to 
and  profits  of  estates, 
be  charged  or  incum- 
or  by  the  settlor,  or 
any  extent;  but  the 
parties  entitled  to  any 


such  charge  or  incumbrance  shall  not  be  affected 
bj  the  acts  of  the  person  entitled  to  the  posses- 
sion or  to  the  receipt  of  the  rents  and  profits  as 
aforesaid  unless  they  shall  concur  therem. 

55.  Provided  always,  that  nothing  in  this  Act 
shall  authorise  any  side  or  lease  beyond  the  term 
of  twenty-one  years  of  any  settled  estates  in 
respect  of  which,  under  the  Act  of  the  thir^- 
fourth  and  thirty-fifth  years  of  King  Henry  the 
Eighth,  chapter  twenty,  "  to  embar  feigned 
"  recovery  of  lands  wherein  the  King's  Majesty 
'*  is  in  reversion,"  or  under  any  other  Act  of 
Parliament,  the  tenants-install  are  restrained  from 
barring  or  defeating  their  estates  tail,  or  where 
the  reversion  is  vested  in  the  Crown. 

56.  Nothing  in  this  Act  shall  authorise  the 
granting  of  a  lease  of  any  conyhold  or  customary 
heredit^ents  not  warranted  by  the  custom  of 
the  manor  without  the  consent  of  the  lord,  nor 
othennse  prejudice  or  affect  the  rights  of  any 
lord  of  a  manor. 

• 

57.  This  Act  shall,  except  as  herein-after  pro- 
vided, apply  to  all  matters  existing  at  the  time  of 
the  passing  of  this  Act,  whether  proceedings  are 
actually  pending  or  not,  and  any  proceedings  in 
any  such  matter  may  be  continued  or  taken  under 
this  Act  as  if  the  matter  originated  under  this 
Act,  or  may  be  continued  or  taken  under  the 
Acts  hereby  repealed,  or  partly  under  this  Act 
and  partly  under  the  said  repealed  Acts  as 
occasion  may  require  :  Provided  always,  that  the 
provisions  m  tnis  Act  contained  respecting 
demises  to  be  made  without  application  to  the 
Court  shall  extend  onlv  to  settlements  made 
after  the  first  dav  of  November  one  thousand 
eight  hundred  and  fifty-six. 

58.  The  Acts  specified  in  the  schedule  to  this 
Act  are  hereby  repealed  :  Provided  always,  that 
this  repeal  shall  not  affect  anything  done  or  any 
proceeding  taken  under  any  enactment  hereby 
repealed. 

59.  Nothing  in  this  Act  shall  interfere  with 
the  exercise  of  anv  powers  to  authorise  or  grant 
•leases  conferred  by  any  Act  of  Parliament  not 
expressly  repealed  by  this  Act. 

60.  This  Act  shall  not  extend  to  Scotland. 

61.  This  Act  shall  commence  on  the  first  day 
of  November  one  thousand  eight  hundred  and 
seventy-seven. 
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[chap.  18. 


SCHBDULE. 


Session  and  Chapter. 

Title  or  Short  Title. 

1 9  &  20  Vict.  c.  120. 
21  &  22  Vict.  c.  77. 
27  &  28  Vict.  c.  45. 
37  &  38  Vict.  c.  33. 
39  &  40  Vict.  c.  30. 

An  Act  to  facilitate  leases  and  sales  of  Settled  Estates. 
An  Act  to  amend  and  extend  the  Settled  Estates  Act  of  1856. 
An  Act  to  further  amend  the  Settled  Estates  Act  of  1856. 
The  lieases  and  Sales  of  Settled  Estates  Amendment  Act,  1874. 
The  Settled  Estates  Act,  1876. 

Chap.  19. 
Public  Works  Loans. 


ABSTAACT   OF  THE   BNACTMENTS. 


1.  Short  title. 

2.  Grant  o/ 4,000,000/. /or  loans  during  the  period  ending  the  30th  of  June  1878. 

3.  Composition  of  debt  due  from  the  parish  of  Whitchurch. 

4.  Commencement  of  Act. 


An  Act  to  grant  Money  for  the  purpose 
of  Loans  by  the  Public  Works  Loan 
Commissioners,  and  authorise  those 
Commissioners  to  compound  i  loan  and 
interest,  and  amend  the  Public  Works 
Loans  Act,  1876.      (12th  July  1877.) 

Whereas  by  the  Public  Works  Loans  Act> 
1875,  and  other  Acts,  the  Public  Works  Loan 
Commissioners  are  authorised  to  make  loans  for 
the  purposes  therein  mentioned,  and  it  is  ex- 
pedient to  grant  the  money  herein-after  men- 
tioned for  the  purpose  of  such  loans : 

Be  it  therefore  enacted  bj  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Public  Works 
JjotJUi  Act,  1877. 

2.  For  the  purpose  of  loans  by  the  Public 
Works  Loan  Commissioners,  any  sum  or  sums 
not  exceeding  in  the  whole  four  million  pounds 
may  be  issued  out  of  the  Consolidated  Fund  of 
the  United  Kingdom,  or  the  growing  produce 
thereof,  in  manner  provided  by  the  Public  Works 
Loans  Act,  1875,  during  the  period  ending  on  the 


thirtieth  day  of  June  one  thousand  eight  hundred 
and  seventy-eight,  or  on  any  earlier  day  at  which 
a  further  Act  authorising  the  issue  of  money 
for  the  purpose  of  the  said  loans  comes  into 
operation. 

The  Treasury  may,  in  the  manner  and  subject 
to  the  limitations  provided  by  the  Public  Works 
Loans  Act,  1875,  borrow  the  said  sum  or  any  part 
thereof. 

3.  Whereas  in  the  month  of  March  one 
thousand  eight  hundred  and  sixty-seven,  under 
the  enactments  then  in  force  in  that  behalf,  the 
Public  Works  Loan  Commissioners,  in  pursuance 
of  an  application  from  the  churchwardens  and 
overseers  of  the  parish  of  Whitchurch  in  the 
county  of  Southampton,  made  with  the  consemt 
of  the  inhabitants  in  vestiy  assembled,  advanced 
a  loan  of  two  thousand  pounds  for  the  purpose 
of  enlarging  and  repairing  the  parish  church  of 
the  said  parish,  and  the  churchwardens  and  ovei^ 
seers  of  the  said  parish  assigned  the  rates  of  the 
said  parish  as  a  security  for  the  repayment  of  the 
loan,  which  was  to  be  repaid  in  twenty  years  by 
yearl;^  instalments  of  one  hundred  pounds  each, 
with  interest  at  four  per  centum  per  annum  : 

And  whereas  sums  amounting  in  the  whole  to 
six  hundred  and  fifty-one  pounds  or  thereabouts 
have  been  repaid  by  the  parish  to  the  Fablic 
Works  Loan   Commissioners  in  respect  of  the 
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principal  and  interest  of  the  said  loan,  but  there 
ranaina  unpaid  sixteen  hundred  and  seventy-five 
poands,  or  thereabouts,  with  interest  thereon  at 
four  per  centum  per  aDuum  from  the  eighteenth 
day  of  March  one  thousand  eight  hundred  and 
seventy-one : 

And  whereas  in  the  year  one  thousand  eight 
hundred  and  sixty-eight  difficulties  arose  in  en- 
forcing the  rate  made  for  the  purpose  of  raising 
the  sums  due  to  the  Public  Works  Loan  Com- 
missioners, and  legal  proceedings  were  taken  to 
eoforoe  the  payment  of  such  rate,  which  were 
ultimately  unsuccessful,  and  of  which  the  church- 
wardens were  ordered  to  pay  the  costs  : 

And  whereas  in  consequence  of  the  said  diffi- 
culties and  proceedings  persons  declined  to  serve 
in  the  office  of  churchwarden  of  the  said  parish, 
and  no  instalments  of  principal  and  no  interest 
have  been  paid,  and  no  rate  for  the  purpose  of 
raising  such  instalments  or  interest  has  been 
made  since  the  month  of  March  one  thousand 
eight  hundred  and  seventy-one : 

And  whereas  doubts  have  arisen  as  to  the  power 
of  the  Commissioners  to  enforce  pajrment  of  the 
instehnents  of  principal  and  interest  due  between 


the  eighteenth  of  March  one  thousand  eight 
hundred  and  seventy-one  and  the  eighteenth  of 
March  one  thousand  eight  hundred  and  seventy- 
six,  and  difficulties  exist  in  enforcing  a  rate  for 
the  payment  of  any  instalments  of  principal  and 
interest  on  the  said  loan  : 

And  whereas  the  churchwardens  of  the  parish, 
on  behalf  of  the  inhabitants  thereof,  have  offered 
to  pay  to  the  Public  Works  Loan  Commissioners 
a  sum  of  one  thousand  pounds  by  way  of  composi- 
tion for  the  principal  and  interest  of  the  said 
loan,  and  it  is  expedient  to  authorise  the  Com- 
missioners to  accept  the  same :  Be  it  therefore 
enacted  as  follows : 

The  Public  Works  Loan  Commissioners  may 
compound  the  debt  due  to  them  from  the  parish 
of  Whitchurch,  in  the  county  of  Southampton,  in 
respect  of  the  said  loan  for  the  sum  of  one 
thousand  pounds,  and  on  the  payment  of  that 
sum  to  the  Commissioners  the  said  debt  shall  be 
extinguished. 

4.  This  Act  shall  come  into  operation  on  the 
first  day  of  July  one  thousand  eight  hundred  and 
seventy-seven. 


Chap.  20. 
Royal  Irish  Constabulary. 


ABSTRACT   OF    ENACTMENTS. 

1.  Continuation  of  revised  salaries. 

2.  Amendment  of  33  if  34  Vict,  c,  83. 

3.  Short  title. 


An  Act  to  fix  the  Salaries  of  the  Members 
of  the  Royal  Irish  Constabulary,  and 
to  amend  the  eleventh  section  of  the 
Constabulary  (Ireland)  Amendment 
Act,  1870.  (12th  July  1877.) 

Whereas  by  section  two  of  the  Constabulaiy 
(Ireland)  Act,  1874,  provision  was  made  for  the 
^nnt  of  revised  salaries  to  the  members  of  the 
Constabulary  Force  in  Ireland;  and  the  con- 
tinuanoe  of  the  payment  of  the  said  revised 
salaries  is  now  by  law  limited  to  the  first  day  of 
Jaljone  thousand  eight  hundred  and  seventy- 
seven,  and  it  is  expedient  that  such  limitation 
should  be  repealed,  and  provision  should  be 
made  for  continuing  the  payment  of  such  re- 
vised salaries ;  and  also  mr  amending  the 
eleventh  section  of  the  Constabulary  (Ireland) 
Amendment  Act,  1870 : 


Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  From  and  after  the  passing  of  this  Act,  so 
much  of  the  Act  passed  in  the  session  of  Parlia- 
ment held  in  the  thirty-eighth  and  thirty-ninth 
years  of  the  reign  of  Her  present  Msjesty,  chapter 
forty-four,  as  limits  to  the  first  day  of  July  one 
thousand  eight  hundred  and  seventyseven  the 
time  during  which  the  revised  salaries  therein 
mentioned  shall  continue  to  be  paid  shall  be  and 
the  same  is  herebv  repealed ;  ana  the  said  salaries 
shall  continue  to  be  paid  from  and  after  the  first 
day  of  July  one  thousand  eight  hundred  and 
seventy-seven  from  time  to  time  as  and  when 
they  shall  become  due  respectively. 
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2.  It  shall  be  lawfdl  for  the  Lord  Lieutenant,  time  consider  ''to  .be  required,  not  exceeding  the 

by  and  with  the  advice  of  Her  Muesty's  Privy  numbers  fixed  by  the  said  section  for  each  of  the 

Council  in  Ireknd,  to  alter  or  vary  from  time  to  said  ranks  respectively, 
time  the  numbers  of  sub-inspectors  and  head 

constables  fixed  by  the  eleventh  section  of  the  3.  This  Act  may  be  dted  for  all  pnrpoaes  as 

Constabulary  (Ireland)  Amendment  Act,  1870,  to  "The  Constabula^  (Ireland)  Amendment  Act, 

such  numbers  as  the  Lord  Lieutenant,  by  and  1877." 
with  such  advice  as  aforesaid,  may  from  time  to 


1.  Short  title  of  Act, 

2.  Commencement  of  Act. 

3.  Application  of  Act, 


Chap.  21. 
Prisons, 

ABSTRACT   OF   THE   ENACTMENTS. 

Preliminary. 


PART  I. 

Transfer  and  Administration  op  Prisons. 

Transfer  of  Prisons* 

4.  Maintenance  of  Prisons  and  prisoners  out  of  public  funds. 

5,  Prisons  to  vest  in  Secretary  of  State, 

Administration  of  Prisons. 

Prison  Commissioners, 

6.  Appointment  of  Prison  Commissioners. 

7,  Appointment  of  inspectors,  officers,  and  servants. 

8.  Salaries, 

9,  Duties  of  Prison  Commissioners, 

10.  Reports  by  Prison  Commissioners. 

1 1 .  Report  to  contain  information  as  to  manufacturing  processes  in  prison, 

12.  Return  of  punishments  and  offences  of  prisoners  to  be  made  yearly. 

Visiting  Committee  of  Justices. 

13.  Repeal  of2SSf29  Vict,  c.  126.  ss.  53,  54.    Appointment  of  visiting  committee  of  prisons. 

14.  Duties  of  visiting  committee, 

15.  Repeal  of  2S  fy  29  Vict,  c,  126.  s,  56.     Visits  to  prison  by  any  justice. 


PART  II. 

Supplemental  Provisions, 

As  to  Obligation  to  maintain  Prisons. 

16.  Termination  of  local  obligation  to  maintain  prisons. 

17.  Compensation  to  be  made  in  place  of  prison  accommodation. 

18.  Compensation  to  be  made  to  prison  authority  in  respect  of  accommodation  provided  for  prisoners  of 

some  other  authority. 

19.  Allowance  to  be  made  to  prison  authority  in  respect  of  uncompleted  prison. 

As  to  Contracts  and  Debts, 

20.  General  saving  of  rights  of  creditors. 

21.  Determination  of  contracts  between  prison  authorities. 

22.  Existing  debts  to  be  defrayed  by  prison  authorities. 

23.  Provision  as  to  continuing  contracts^ 
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As  to  Classifieaikm  and  Commitment  of  Prisoners 

24.  Confinement  of  prisoners  before  and  during  trial. 

25.  Confinement  cf  prisoners  after  conviction^ 

26.  Confinement  of  debtors  and  prisoners  who  are  not  criminal  prisoners, 

27.  Soring  as  to  commitment  of  prisoners. 
2S.  Legal  custody  of  prisoner. 

29.  Allowance  to  discharged  prisoners. 

As  to  Jurisdiction. 

30.  Jurisdiction  of  sheriff,  coroner,  and  other  officers. 

31.  Sheriff  not  liable  for  escape. 

32.  Prisoners  under  sentence  of  death. 

As  to  Discontinuance  of  Prisons. 

33.  Power  of  Secretary  of  State  to  discontinue  prisons. 
M,  Effect  of  discontinuance  of  prison. 

Status  of  Prison  Officers. 

35.  Potion  and  duties  of  existing  officers  of  prisons. 

36.  Superannuation  of  officers  and  abolition  of  office. 

As  to  Miscellaneous  Matters. 

37.  Relaxation  of  the  law  relating  to  hard  labour, 

38.  Rules  as  to  treatment  of  prisoners  confined  for  nonpayment  of  sums  in  the  nature  of  debts. 

39.  Special  rules  as  to  treatment  of  unconvicted  prisoners  and  certain  other  prisoners. 

40.  Treatment  of  prisoners  convicted  of  sedition,  SfC. 

41.  Treatment  of  persons  committed  for  contempt  of  court. 

42.  Test  of  malingering. 

43.  Lmiiation  of  time  of  confinement  in  punishment  cells. 

44.  As  to  inquests  on  the  bodies  of  prisoners. 

45.  Transfer  of  duties  of  existing  inspectors  of  prisons, 

46.  Power  of  prison  authority  to  borrow  on  rate. 

47.  Power  of  Public  Works  Loan  Commissioners  to  lend. 

48.  Legal  estate  in  prison, 

49.  Appropriation  of  court-houses  situate  within  the  precincts  of  a  prison. 

50.  Protection  of  prisons  in  the  nature  of  national  monuments. 

51.  Rules  of  Secretary  of  State,  and  repeal  of  inconsistent  enactments. 

52.  Saving  clause  as  to  reformatory  atul  industrial  schools, 

53.  Saving  clause  as  to  pensions. 

64.  Commutation  of  payment  by  University  of  Oxford  to  the  city  of  Oaford» 

Arrangement  and  Arbitration, 

55.  Power  for  Secretary  of  State  and  prison  authority  to  compromise  and  refer  to  arbitration. 

Definitions, 

56.  Definition  of  '* furniture  and  effects  belonging  to  a  prison." 

57.  Defmition  of  "  prisoner  '*  and  "  the  maintenance  of  a  prisoner."  "  Cell  accommodation  for  a  prisoner," 

58.  Definition  of  "  county  "and  riding," 

59.  Definition  of  "  borough,'' 

60.  Definition  of  ''prison," 

61.  Definition  of  ''prison  authorities,"  '* justices  in  sessions  assembled,"  "  visiting  justices.^ 

An  Act  to  amend  the  Law  relating  to  Preliminary, 

Prisons  in  England.  1*  This  Act  may  be  cited  for  all  purposes  as 

(12tli  July  1877.)     *^®  ^™°°  ^^'  1^77. 

Bb  it  enacted  hj  the  Queen's  most  Excellent         2.  This  Act  shall,  except    as  is  herein-after 

Mi^estj,  by  and  with  the  advice  and  consent  of  otherwise  provided,  and  except  in  so  far  as  re- 

the  Lords  Spiritual  and  Temporal,  and  Com-  lates  to  the  making  of  rules  by  the  Secretarv  of 

^oia,  in  this  present  Parliament  assembled,  and  State,  in  pursuance  of  any  power  transferred  to 

^7  the  authonty  of  the  same^  as  follows :  or  vested  in  the  Secretary  of  State  by  this  Act, 


104 


STATUTES  OF  THE  REALM. 


[chap.  21. 


which  rules  may  be  made  at  any  time  after  the 
passing  of  this  Act,  come  into  operation  on  the 
first  day  of  April  one  thousand  eight  hundred 
and  seventy-eight,  which  day  is  herein-after 
referred  to  as  the  commencement  of  this  Act. 

3.  This  Act  shall  not  extend  to  Scotland  or 
Ireland,  but  shall  apply  to  all  prisons  belonging 
to  any  prison  authority  as  defined  by  the  Prison 
Act,  1865. 

PART  I. 

Transfer  and  Administration  of 

Prisons. 

Transfer  of  Prisons. 

4.  On  and  after  the  commencement  of  this 
Act  all  expenses  incurred  in  respect  of  the  main- 
tenance of  prisons  to  which  this  Act  applies,  and 
of  the  prisoners  therein,  shall  be  defrayed  out  of 
moneys  provided  by  Parliament. 

5.  Subject  as  in  this  Act  mentioned — 

(1.)  The  prisons  to  which  this  Act  applies, 
ana  the  furniture  and  effects  belong- 
ing thereto ;  also 
(2.)  The  appointment  of  all  officers,  and  the 
control  and  safe  custody  of  the  pri- 
soners in  the  prisons  to  which  this 
Act    applies;    also     all  powers  and 
jurisdiction  at  common  law  or  by  Act 
of  Parliament  or  by  charter  vested  in 
or  exerciseable  by  prison  authorities  or 
the  justices  in  sessions  assembled,  in 
relation  to  prisons  or  prisoners  within 
their  jurisdiction, 
shall,  on  and  after  the  commencement  of  this 
Act,  be  transferred  to,  vested  in,  and  exercised  by 
one  of  Her  Majesty's  Principal  Secretaries  of 
State,  in  this  Act  referred  to  as  the  Secretary  of 
State. 

Administration  of  Prisons. 

Prison  Commissioners. 

6.  For  the  purpose  of  aiding  the  Secretary  of 
State  in  carrying  into  effect  the  provisions  of  this 
Act  relating  to  prisons.  Her  Majesty  may,  on  the 
recommendation  of  the  Secretary  of  State,  at  any 
time  and  from  time  to  time  after  the  passing  of 
this  Act  by  warrant  under  her  sign  manual 
appoint  any  number  of  persons  to  be  Commis- 
sioners during  Her  Majesty's  pleasure,  so  that 
the  whole  number  of  Commissioners  appointed  do 
not  at  any  one  time  exceed  five,  and  may,  on  the 
recommendation  of  the  Secretary  of  State,  on  the 
occasion  of  any  vacancy  in  the  office  of  any  Com- 
missioner by  death,  resignation,  or  otherwise,  by 
the  like  warrant,  appoint  some  other  fit  person  to 
fill  such  vacancy.  The  Commissioners  so  ap- 
pointed shall  be  a  body  corporate  ynth  a  common 


seal,  with  power  to  hold  land  without  license  in 
mortmain  so  far  as  may  be  necessary  for  tbc  pur- 
poses of  this  Act,  and  shall  be  styled  "The 
Prison  Commissioners." 

The  Secretary  of  State  may  from  time  to  time 
appoint  one  of  the  Commissioners  to  be  chair- 
man. 

Any  act  or  thing  required  or  authorised  to  ht 
done  oy  the  Prison  Commissioners  may  be  done 
by  any  one  or  more  of  them  as  the  Secretar]r  of 
State  may  by  general  or  special  rule  direct. 

7.  The  Prison  Commissioners  shall  be  assisted 
in  the  performance  of  their  duties  by  such 
number  of  inspectors,  storekeepers,  accountants, 
and  other  officers  and  servants  as  may,  with  the 
sanction  of  the  Treasury  as  to  number,  be  deter- 
mined by  the  Secretary  of  State.  The  inspectors 
shall  be  appointed  by  the  Secretary  of  State,  the 
other  officers  and  servants  of  the  Prison  Commis- 
sioners by  the  Prison  Commissioners  themselres, 
subject  to  the  approval  of  the  Secretary  of  State. 

8.  There  ntiay  be  paid,  out  of  moneys  provided 
by  Parliament,  to  all  or  any  one  or  more  of  the 
Prison  Conmiissioners  such  salary  for  their  or  his 
services  as  the  Secretary  of  State  may,  with  the 
consent  of  the  Treasury,  determine. 

There  shall  be  paid,  out  of  moneys  provided  hj 
Parliament,  to  the  inspectors  and  other  ofBcets 
and  servants  of  the  Pnson  Conunissionera  such 
salaries  as  the  Secretary  of  State  may,  with  the 
consent  of  the  Treasury,  determine. 

9.  The  general  superintendence  of  piisons 
under  this  Act  shall  be  vested  in  the  Frisoo 
Commissioners,  subject  to  the  control  of  the 
Secretary  of  State. 

Subject  as  in  this  Act  mentioned,  the  Prison 
Commissioners  shall  appoint  all  such  officers  of  a 
prison  as  are  by  the  Prison  Act,  1865,  declared  to 
be  subordinate  officers  of  a  prison,  such  appoint- 
ments to  be  for  general  prison  service.  The 
Prison  Commissioners  shall  also  make  contracts 
and  do  all  other  acts  necessary  for  the  main* 
tenance  of  the  piisons  and  prisoners  within  their 
jusisdiction. 

Subject  to  the  control  of  the  Secretary  of  State, 
the  Prison  Commissioners,  by  themselves  or 
their  officers,  shall  visit  and  inspect  the  prisons 
within  their  jurisdiction,  and  shall  examine  into 
the  state  of  the  buildings,  so  as  to  form  a  judg- 
ment as  to  the  repairs,  additions,  or  alterations 
which  may  appear  neoessuy,  regard  being  had  to 
the  requisitions  of  the  rason  Act,  1665,  a« 
amended  by  this  Act,  with  respect  to  the  separa- 
tion of  prisoners  and  enforcement  of  hard  labour, 
and  shall  further  examine  into  the  conduct  of  the 
respective  officers  and  the  treatment  and  coDduct 
of  the  prisoners,  the  means  of  setting  them  to 
work,  the  amount  of  their   earnings,  and  the 


ClIAP.  21.] 


40  &  41  VICTORIA,  1877. 


105 


expenaes  attendinff  the  prison,  and  shall  inquire 
into  all  abuses  within  the  prison,  and  ref^ul&te  all 
matters  required  to  be  regulated  bj  them. 

Subject  to  the  control  of  the  Secretary  of  State, 
the  Pnson  Commissioners,  or  any  one  or  more  of 
them,  may,  in  addition  to  any  powers  otherwise 
cooferred  on  them  by  this  Act,  exercise  in  relation 
to  any  prison  under  this  Act,  and  the  prisoners 
therein,  all  powers  and  jurisdiction  by  any  Act  of 
Parliament  or  at  common  law^,  or  by  charter, 
eierdseable  by  visiting  justices,  or  a  visiting 
justice,  of  a  prison.  And  anv  reports,  acts,  or 
things  required  to  be  made  or  aone  to  or  by  or  in 
relation  to  the  visiting  justices,  or  a  visiting 
justice,  of  a  prison,  at  common  law  or  by  any  Act 
of  Parliament,  or  by  charter,  shall,  except  m  so 
far  as  is  otherwise  provided  by  this  Act,  be  made 
or  done  to  or  by  or  in  relation  to  the  Prison  Com- 
missioners,  or  any  one  or  more  of  them,  or  to  or 
hj  or  in  relation  to  such  persons  or  person  as  the 
Secretary  of  State  may  from  time  to  time  appoint. 

The  Prison  Conunissioners  shall,  in  the  exercise 
of  their  powers  and  jurisdiction  under  this  Act, 
conform  to  any  directions  which  may  from  time  to 
time  be  given  to  them  by  the  Secretary  of  State. 

10.  The  Prison  Commissioners  shall,  at  such 
time  or  times  as  the  Secretary  of  State  may  direct, 
make  a  report  or  reports  to  the  Secretary  of 
State  of  the  condition  of  the  prisons  and 
prisoners  within  their  jurisdiction,  and  an  annual 
report  to  be  made  by  them  with  respect  to  every 
prtBOQ  within  their  jurisdiction  snail  be  laid 
before  both  Houses  of  Parliament. 

11.  Whereas  it  is  expedient  that  the  expense 
of  maintaiiyng  in  prison  prisoners  who  have  been 
convicted  of  crime  should  in  part  be  defrayed  by 
their  labour  during  the  period  of  their  imprison- 
ment, and  that,  with  a  view  to  defraying  such 
expenses,  and  aJso  of  teaching  prisoners  modes  of 
gaining  honest  livelihoods,  means  should  be 
taken  in  promoting  in  prison  the  exercise  of  an 
instruction  in  useful  trades  and  manufactures,  so 
far  as  may  be  consistent  with  a  due  regard  on  the 
one  hand  to  the  maintenance  of  the  penal 
character  of  prison  discipline,  and  on  the  other 
to  the  avoidance  of  undue  pressure  on  or  compe- 
tition with  any  particular  trade  or  industry :  Be 
it  enacted,  that  the  annual  report  of  the  Prison 
Commissioners  required  by  this  Act  to  be  laid 
before  both  Houses  of  Parliament  shall  state  the 
various  manufacturing  processes  carried  on  in 
each  of  the  prisons  within  their  jurisdiction,  and 
such  statement  shall  contain  such  particulars  as 
to  the  kind  and  quantities  of,  and  as  to  the  com- 
mercial value  of  the  labour  on  the  manufactures, 
&s  to  the  number  of  prisoners  employed,  and 
otherwise,  as  may,  in  the  opinion  of  tne  Secretary 
of  State,  be  best  calculated  to  afford  information 
to  Parliament. 


12.  The  Prison  Commissioners  shall  make  a 
yearly  return  to  Parliament  of  all  punishmento  of 
any  kind  whatooever  which  may  have  been  in- 
flicted within  each  prison,  and  the  ofPences  for 
which  such  punishmento  were  inflicted. 

Visiting  Committee  of  Justices. 

13.  On  and  after  the  commencement  of  this 
Act  there  shall  be  repealed  the  fifty-third  and  fifty- 
fourth  sections  of  the  Prison  Act,  1865,  relating 
to  the  appointment  and  duties  of  visiting  justices. 

A  visiting  committee  shall  be  annually  ap- 
pointed for  every  prison  under  this  Act,  consisting 
of  such  number  of  persons  being  justices  of  the 
peace  to  be  appointed  at  such  time  and  by  such 
court  of  quarter  sessions  or  such  bench  or  benches 
of  magistrates  as  the  Secretary  of  State,  having 
regard  to  the  locality  of  the  prison,  to  the  justices 
heretofore  having  jurisdiction  over  such  prison, 
and  to  the  class  of  prisoners  to  be  confined  in  such 
prison,  may  from  time  to  time  by  any  general  or 
special  rule  prescribe.  In  the  following  manner ; 
namely. 

The  justices  of  any  coiuity,  riding,  or  liberty  of 
a  county  having  a  separate  court  of  quurter 
sessions  shall  appoint  members  of  a  visiting  com- 
mittee when  assembled  at  such  general  or  quarter 
sessions  as  may  be  prescribed  by  the  Secretary  of 
Stote. 

The  justices  of  a  borough  shall  hold  special 
sessions,  at  such  time  as  may  be  prescribed  by 
the  Secretary  of  State,  for  the  purpose  of  appoint- 
ing any  members  of  a  visiting  committee  they 
may  be  required  to  appoint. 

Provided  that,  in  the  application  of  this  Act  to 
the  Worcester  prison  as  constituted  by  the 
Worcester  Prison  Act,  1867»  so  long  as  the  said 
prison  is  continued  as  a  prison  for  the  purposes  of 
this  Act,  the  appointment  of  such  number  of 
justices  of  ihe  city  of  Worcester  as  the  Secretary 
of  State  in  pursuance  of  this  section  ma^  pre- 
scribe to  be  appointed  to  serve  on  the  visiting 
committee  in  respect  of  the  said  prison,  shall  be 
vested  in  the  corporation,  acting  by  the  council 
of  the  said  city. 

Nothing  in  this  Act,  or  in  any  rules  to  be 
made  under  this  Act,  shall  restrict  any  member 
of  the  visiting  committee  for  any  prison  from 
visiting  the  prison  at  any  time,  and  any  such 
member  shall  at  all  times  have  free  access  to  every 
part  of  the  prison,  and  to  every  prisoner  therein. 

\4,  The  Secretary  of  State  shall,  on  or  before 
the  commencement  of  this  Act,  make  and  pub- 
lish, and  may  hereafter  from  time  to  time  repeal, 
alter,  or  add  to  rules  with  respect  to  the  duties  of 
a  visiting  committee,  and  such  committee  shall 
conform  to  any  rules  so  made  and  for  the  time 
being  in  force,  but  subject  as  aforesaid  the  mem- 
bers of  such  committee  shall  from  time  to  time 
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and  at  frequent  intervals  visit  the  prison  for 
which  they  are  appointed^  and  hear  any  com- 
plaints which  may  be  made  to  them  by  the 
prisoners^  and  if  asked,  privately.  They  shall 
report  on  any  abuses  within  the  prison,  and  also 
on  any  repairs  which  may  be  urgently  required 
in  the  prison,  and  shall  further  take  cognizance 
of  any  matters  of  pressing  necessity  and  within 
the  powers  of  their  commission  as  justices,  and 
do  such  acts  and  perform  such  duties  in  relation 
to  a  prison  as  tney  may  be  required  to  do  or 
perform  by  the  Secretary  of  State. 

The  visiting  committee  shall  be  deemed  to  be 
visiting  justices  for  all  the  purposes  of  the  regu- 
lations relating  to  the  punishment  of  prisoners 
numbered  58  and  59  in  the  first  schedule  an- 
nexed to  the  Prison  Act,  1865,  or  either  of  such 
regulations,  and  any  member  of  a  visiting  com- 
mittee may  exercise  any  power,  or  do  any  act,  or 
receive  any  report  whicn  any  one  justice  may 
exercise,  do,  or  receive  imder  the  said  regulations 
numbered  58  and  59,  or  either  of  them. 

Provided  that  an  ofiEender  shall  not  be  punished 
under  the  said  sections  58  and  59,  or  either  of 
them,  by  personal  correction  except  in  pursuance 
of  the  order  of  two  justices  of  the  peace  after  such 
inquiry  upon  oath  and  determination  concern- 
ing the  matter  reported  to  them  as  is  mentioned 
in  the  said  regulation  numbered  58. 

The  visiting  committee  shall  report  to  the 
Secretary  of  State  anv  matters  with  respect  to 
which  they  may  consider  it  expedient,  and  shall 
report  to  the  Secretary  of  State,  as  soon  as  may 
be  and  in  such  manner  as  he  may  direct,  any 
matter  respecting  which  they  may  be  required  by 
him  to  report. 

15.  Section  fifty-five  of  "The  Prisons  Act, 
1865,"  is  hereby  repealed,  and  instead  thereof 
the  following  enactment  shall  take  effect,  viz. : 

Any  justice  of  the  peace,  having  jurisdiction  in 
the  place  in  which  a  prison  is  situate,  or  having 
jurisdiction  in  the  plibce  where  the  offence  in  res- 
pect of  which  an^  prisoner  may  be  confined  in 
prison  was  committed,  mav,  when  he  thinks  fit, 
enter  into  and  examine  the  condition  of  such 
prison,  and  of  the  prisoners  therein,  and  he  may 
enter  any  observations  he  may  think  fit  to  make 
in  reference  to  the  condition  of  the  prison  or 
abuses  therein  in  the  visitors  book  to  be  kept  by 
the  gaoler ;  and  it  shall  be  the  duty  of  the  gaoler 
to  draw  the  attention  of  the  visiting  committee,  at 
their  next  visit  to  the  prison,  to  any  entries  made 
in  the  said  book ;  but  ne  shall  not  be  entitled,  in 
pursuance  of  tins  section,  to  visit  an;|r  prisoner 
under  sentence  of  death,  or  to  communicate  with 
any  prisoner,  except  in  reference  to  the  treatment 
in  prison  of  such  prisoner,  or  to  some  complaint 
that  such  prisoner  may  make  as  to  such  treats 
ment. 


PART  11. 

Supplemental  Provisions. 

As  to  Obligation  to  maintain  Prisons, 

16.  On  and  after  the  commencement  of  this 
Act  the  obligation  of  any  county,  riding,  division, 
hundred,  liberty,  franchise,  borough,  town,  or 
other  place  having  a  separate  prison  jurisdiction, 
to  maintain  a  prison  or  to  provide  prison  accom- 
modation for  its  prisoners  shall  cease. 

17*  Where  at  the  time  of  the  passing  of  this 
Act  any  prison  authority  has  no  prison  of  its 
own,  or  has  not  a  prison  or  prisons  of  its  own 
adequate  to  the  accommodation  of  the  prisoners 
belonging  to  such  authority,  it  shaU  pay  into  the 
receipt  of  the  Exchequer  one  hundred  and 
twenty  pounds  in  respect  of  each  prisoner 
belonging  to  such  prison  authority  for  whom  cell 
accommodation  has  not  at  such  time  as  last  afore- 
said been  provided  by  such  authority  in  a  prison 
of  its  own. 

Any  sum  payable  by  a  prison  authority  in 
pursuance  of  this  section  shall  be  deemed  to  be  s 
debt  due  from  the  prison  authority  to  ^e  Crown, 
and  may  be  recovered  accordingly. 

Where  one  prison  authority  has  contributed  a 
sum  of  money  towards  the  construction  by  some 
other  prison  authority  of  cell  aocommodation  for 
the  use  of  the  prisoners  of  the  contributing  autho- 
rity, and  such  cell  accommodation  has  been  con- 
structed accordingly,  then  in  assessing  the  snm 
payable  into  the  Exchequer  bv  the  contribntinf^ 
authority  under  this  section  the  contribution  to 
made  shall  be  taken  into  consideration,  and  a 
proportionate  deduction  be  made  accordingly. 

For  the  purposes  of  this  section  a  prison  autho- 
rity may  borrow,  and  the  Public  Works  Loan 
Commissioners  may  advance  by  way  of  loan,  to 
bear  interest  at  such  rate  per  cent,  as  the 
Treasury  may  determine  to  be  sufficient  to  pre- 
vent any  loss  to  the  Excheouer,  such  sum  as  may 
be  required,  so  that  the  wnole  amount  so  bor- 
rowed be  discharged  within  a  period  not  exceeding 
thirty-five  years. 

18.  Where  before  the  first  day  of  January  one 
thousand  eight  hundred  and  seventy-seven  any 
prison  authority,  having  more  than  sufficient  ceU 
accommodation  for  the  number  of  prisoners 
belonging  to  such  prison  authority,  and  which 
prison  authority  is  in  this  section  called  the 
receiving  authority,  has  contracted  with  any  other 
prison  authority,  in  this  section  called  the 
sending  authority,  that  the  receiving  authority  is 
to  receive  into  its  prisons  any  prisoners  belonging 
to  such  sending  authority,  and  such  receiving 
authoritv  has  in  the  perfonnance  of  such  contact 
provided  cell  accommodation  for  the  prisoners  of 
the  sending  authority,  there  shall  be  paid  to  the 
receiving  authority,  out  of  moneys  provided  by 
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Pirli»ment,  any  loss  it  may  have  so  sustained  in 
reUtion  to  such  contract  for  cell  acoominodation 
hj  Ruon  of  the  passing  of  4his  Act,  so  that  the 
expense  of  providing  oeU  accommodation  for  any 
one  prisoner  shall  not  in  any  case  be  held  to  have 
exceeded  the  sum  of  one  hundred  and  twenty 


For  the  purposes  of  this  section  any  pubUc 
department  of  State  which  has  made  contracts 
with  respect  to  prisoners  shall  be  included  under 
the  term  "  prison  authority." 

VHun  it  appears  that  any  contract  under  this 
section  is  intended  to  be  renewed  at  the  expiration 
of  its  subsisting  term,  the  intention  of  renewal 
shall  be  taken  into  consideration  in  estimating 
the  loss  sustained  by  the  receiving  authority.  ^ 

Where  a  prison  authority  has  provided  a  prison 
or  prisons  c^  its  own  more  than  ade<]uate  for  the 
looommodation  of  its  prisoners,  it  shall  be 
entitled  to  receive,  out  of  moneys  to  be  provided 
by  Parliament,  compensation  to  the  extent  of  one 
handred  and  twen^  pounds  in  respect  of  each 
cell  prorided  in  such  prison  or  prisons  over  and 
shore  the  numbtf  of  oeUs  required  for  the  average 
maTimnni  number  of  prisoners  maintained  at  the 
expense  of  such  authority  in  its  own  prison  or 
pruons  during  the  five  years  immediately  pre- 
ceding the  first  day  of  January  one  thousand 
eight  hundred  and  seventh-seven  :  Provided 
slvajs,  that  in  csmc  the  Prison  Commissioners 
shall  report  to  the  Secretary  of  State  that  the 
prison  accommodation  is  in  excess  of  the  probable 
R^oirements  of  such  prison  authority  for  its  own 
pruoaers,  or  that  the  buildings  are  dilapidated 
or  munitable,  it  shall  be  lawful  for  the  Secre- 
tary of  State  to  decline  to  recommend  to  the 
Irasuiy  to  make  such  compensation,  in  whole 
or  in  part,  as  the  circumstances  of  the  case  may 
demand. 

Provided  also,  that  no  compenssttion  shall  be 
payable  under  such  provision  as  last  aforesaid  in 
Kspect  of  any  prison  discontinued  within  two 
years  after  the  commencement  of  this  Act. 

A  prison  authority  shall  not  be  entitled  to 
receive  under  this  section  more  than  one  hundred 
snd  twenty  pounds  in  the  whole  in  respect  of  the 
Hmecell. 

"Probable  requirements"  means  the  probable 
'iitare  requirements  of  a  prison  authority  calcu- 
Isted  as  from  the  passing  of  this  Act. 

The  average  masdmum  number  of  prisoners  of 
i  prison  autiiority  maintained  in  any  prison  in 
uiy  period  of  five  years  shall  be  calculated  by 
finding  the  greatest  number  of  such  prisoners 
confined  therein  on  the  day  on  which  such  prison 
contained  most  of  such  prisoners  as  aforessdd  in 
each  of  the  said  five  years,  and  dividing  the 
'gSKgate  so  found  by  five,  excluding  fractions.' 

19.  Where  at  the  time  of  the  passing  of  tiiis 
Act  a  prison  authority  has  contracted  to  construct 


a  building  to  be  used  as  a  prison,  but  such  build- 
ing has  not  at  the  commencement  of  this  Act 
been  completed  or  become  a  prison  within  the 
meanin^^.of  this  Act,  the  Secretary  of  State  may, 
if  he  thinks  fit  so  to  do,  allow  the  prison  autho- 
rity time  to  complete  such  building  as  a  prison, 
and  when  so  completed  it  shall  pass  over  to  and 
vest  in  the  Secretary  of  State  as  a  prison  com- 
pleted at  the  commencement  of  this  Act,  but  if 
the  Secretary  of  State  does  not  think  fit  to  allow 
time  for  the  completion  of  such  prison  as  afore- 
said, he  shall,  nevertheless,  in  assessing  the 
amount  of  compensation  payable  in  respect  of 
oeU  accommodation,  make,  with  the  consent  of 
the  Treasury,  from  the  compensation  payable  as 
aforesud,  such  deduction  as,  having  regard  to  all 
the  circumstances  of  the  case,  may  be  agreed 
upon,  or  as  may,  in  the  event  of  disagreement 
between  the  Sectary  of  State  and  the  prison 
authority,  be  determined  by  arbitration. 

As  to  Contracts  and  Debts. 

20.  Nothing  in  this  Act  contained  shall  (save 
as  in  this  Act  mentioned  with  respect  to  conlracts 
and  obligations  between  prison  authorities)  affect 
any  right  or  claim  of  any  creditor  of  a  prison 
authority  under  any  contract  legally  made  or  in 
respect  of  any  dealing  legally  had  before  the 
commencement  of  this  Act,  and  between  such 
creditor  and  the  prison  authority  of  which  he  is 
a  creditor  such  contract  may  be  enforced  in  the 
same  manner  in  all  respects  as  if  this  Act  had  not 


21.  Any  contract  made  or  obligation  under- 
taken by  any  prison  authority  with  any  other 
prison  authority  for  or  in  relation  to  the  mainte- 
nance of  any  prison  or  prisoners,  or  any  matter 
relating  to  such  maintenance,  shall  be  deemed  to 
be  determined  on  and  after  the  commencement  of 
this  Act,  without  prejudice  nevertheless  to  any 
moneys  which  may  have  accrued  due  under  or  in 
respect  of  such  contract  or  obligation  at  or  before 
the  commencement  of  this  Act. 

22.  There  shall  be  defrayed  bv  a  prison  autho- 
rity in  the  same  manner  as  if  this  Act  had  not 
passed, — 

(1.)  All  debts  due  and  sums  of  money  payable 
in  respect  of  contracts  performed,  deal- 
ings completed,  or  any  matter  or  thing 
done  befbre  the  commencement  of  this 
Act;  and, 
(2.)  All  mortgage  debts  (together  with  interest 
from  time  to  time  accruing  thereon)  con- 
tracted in  respect  of  any  prison. 
A  mortgage  debt  in  this  section  shall  include 
any  monevs  which  at  the  commencement  of  this 
Act  have  been  borrowed  or  contracted  to  be  bor- 
rowed by  a  prison  authority  on  the  security  of 
any  prison,  or  on  the  securi^  of  any  rate  appU- 
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cable  to  the  payment  of  the  expenses  of  a  prison, 
also  any  debt  or  liability  contracted  before  the 
commencement  of  this  Act,  for  the  payment  of 
which  debt  or  liability  money  is  authorised  to  be 
borrowed  in  pursuance  of  section  twenty-three  of 
the  Prison  Act,  1865. 

23.  Where  any  contract  or  dealing,  in  which 
any  prison  authority  is  concerned,  is  a  continuous 
contract  or  dealing,  to  be  performed  partly  before 
and  partly  after  the  commencement  of  this  Act, 
and  IS  not  a  contract  or  dealing  which  is  declared 
by  this  Act  to  have  determined,  and  is  not  a 
mortgage  debt  as  defined  by  the  pre\dous  section, 
such  contract  or  dealing  shall  be  deemed  to  be 
divisible,  and  as  to  so  much  thereof  as  is  perform* 
able  before  the  commencement  of  this  Act,  shall 
create  a  debt  or  obligation  to  be  discharged  or 
performed  by  the  prison  authority  concerned 
therein,  and  as  to  so  much  thereof  as  is  perform- 
able  after  the  commencement  of  tliis  Act,  shall 
create  a  debt  or  obligation  to  be  discharged  or 
performed  out  of  moneys  provided  by  Parliament. 

As  to  Classification  and  Commitment  of  Prisoners, 

24.  The  Secretaiy  of  State  may  from  time  to 
time  by  any  general  or  special  rule  appoint  in 
any  county  a  convenient  prison  or  prisons  in 
which  prisoners  are  to  be  confined  before  and 
during  trial,  or  at  either  of  such  times,  and  anv 
prisoner  who  might,  if  this  Act  had  not  passed, 
have  been  lawfully  confined  in  a  prison  situate 
within  the  area  of  such  county  may  be  lawfully 
confined  in  any  prison  or  prisons  so  appointed : 
Moreover,  the  Secretary  of  State  may  by  any 
general  or  special  rule  from  time  to  time  appoint 
any  convenient  prison  or  prisons  in  any  acgoin- 
ing  county  to  which  prisoners  may  be  committed 
for  trial,  safe  custody,  or  otherwise,  and  any 
prisoners  may  be  committed  to  such  prison 
accordingly. 

25.  The  Secretary  of  State  may  from  time  to 
time  by  any  general  or  special  rule  appropriate 
either  wholly  or  partially  particular  prisons 
within  his  jurisdiction  to  particular  classes  of 
convicted  criminal  prisoners,  and  may  remove 
any  convicted  criminal  prisoner  from  any  one 
prison  to  any  other  prison  within  his  jurisdiction 
for  the  purpose  of  his  undergoing  the  whole  or 
any  portion  of  his  punishment  in  such  prison ; 
provided  that  a  prisoner  who  is  confined  in  a 

{)rison  situate  beyond  the  limits  of  the  county, 
>orough,  or  place  in  which  he  was  convicted  of 
his  offence  shall,  at  the  time  of  his  discharge, 
be  taken  back  at  the  public  expense  to  the 
county,  borough,  or  place  in  which  he  was  so 
convicted. 

26.  The  Secretary  of  State  may  from  time  to 
time  by  any  general  or  special  rule  ajipoint  in 


any  county  a  prison  or  prisons  in  which  debtors 
and  prisoners  who  are  not  criminal  prisoners  are 
to  be  confined  during  the  period  of  their  im- 
prisonment, and  it  shall  be  lawful  to  confine  in 
any  prison  so  appointed  during  the  period  of  his 
imprisonment  any  debtor  or  prisoner  who  is  not 
a  criminal  prisoner  who  might,  if  this  Act  bad 
not  passed,  have  been  confined  during  such 
period  in  any  prison  situate  within  the  area  of 
the  county. 

27.  Subject  to  this  Act,  and  any  roles  made  in 
pursuance  thereof,  prisoners  may  bs  committed 
to  the  same  prison  to  which  tney  might  hare 
been  committed  if  this  Act  had  not  passed. 

The  committal  or  imprisonment  of  a  prisoner 
to  or  in  a  prison,  if  otherwise  valid,  shall  not  be 
illegal  by  reason  only  that  such  prisoner  ought. 
according  to  the  law  for  the  time  being  in  forctt 
to  have  been  committed  to  or  imprisoned  in  some 
other  prison,  but  any  such  prisoner  as  is  men- 
tioned in  this  section  shall,  on  application  nude 
on  his  behalf  in  a  summary  manner  to  any  judge 
of  the  High  Court  of  Justice,  be  entitled  to  be 
removed  at  the  public  expense  to  such  other 
prison  as  aforesaia. 

28.  A  prisoner  shall  be  deemed  to  be  in  legii 
custody  whenever  he  is  being  taken  to  or  from, 
or  whenever  he  is  confined  in,  any  prison  in 
which  he  may  be  lawfully  confined,  or  whenever 
he  is  working  outside  or  is  otherwise  beyond  the 
walls  of  any  such  prison  in  the  custody  or  under 
the  control  of  a  prison  officer  belonging  to  such 
prison,  and  any  constable  or  other  officer  acting 
under  the  order  of  any  justice  of  the  peace  or 
magistrate  having  power  to  commit  a  prisoner 
to  prison  may  convejr  a  prisoner  to  or  from  anj 
prison  to  or  from  which  he  may  be  legally  com- 
mitted or  removed,  notwithstanding  sudi  prison 
may  be  beyond  the  constablewick  or  other  juris- 
diction of  such  constable  or  officer,  in  the  same 
manner  and  with  the  same  incidents  as  if  such 
prison  were  within  such  constablewick  or  other 
jurisdiction. 

29.  Where  any  prisoner  is  dischaiged  from 
prison,  the  Prison  Commissioners  may,  on  the 
recommendation  of  the  visiting  committee  or 
otherwise,  order  a  sum  of  money,  not  exceeding 
two  pounds,  to  be  paid  by  the  gaoler  to  the 
prisoner  himself  or  to  the  treasurer  of  a  certified 
prisoners  aid  society  or  refuge,  on  the  gaoler 
receiving  from  such  society  an  undertaking  in 
writing,  signed  by  the  secretary  thereof,  to  apply 
the  same  for  the  benefit  of  the  prisoner. 

As  to  Jurisdiction. 

30.  The  Secretary  of  State  may  from  time  to 
time,  if  he  think  it  expedient  so  to  do,  for  the 
purpose    of   any    enactment,    law,    or    cu;»tom. 
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descriptive  of  or  dependent  on  the  circumstance 
of  a  prison  bein^  the  prison  of  any  county, 
riding,  county  of  a  city,  county  of  a  town,  liberty, 
hoiough,  or  other  place  having  a  separate  prison 
jori^iction,  by  any  general  or  special  rule  direct 
that  for  such  purpose  as  aforesaid  any  prison 
locsUj  situate  within  the  county  in  which  such 
riding,  county  of  a  city,  county  of  a  town,  liberty, 
boroQgh,  or  place  is  situate,  or  any  prison  which 
he  may  in  pursuance  of  this  Act  have  appointed 
as  a  prison  to  which  prisoners  may  be  committed, 
is  to  be  considered  to  be  the  prison  of  such 
county,  ridinff,  county  of  a  city,  county  of  a 
town,  liberty,  borough,  or  other  place,  but  subject 
to  any  such  rule  as  in  this  section  mentioned, 
and  until  the  same  be  made  the  transfer  under 
this  Act  of  the  prisons  to  which  this  Act  applies, 
and  of  the  powers  and  jurisdiction  of  prison 
authorities,  and  of  justices  in  sessions  assembled, 
and  of  visiting  justices,  shall  not  affect  the  juris- 
diction of  any  sheriff  or  coroner,  or,  save  as 
provided  by  this  Act,  of  anv  justice  of  the  peace 
or  other  officer  having  at  the  commencement  of 
this  Act  jurisdiction  in,  over,  or  in  respect  of 
such  prison. 

31.  On  and  after  the  commencement  of  this 
Act  the  sheriff  of  any  sheriffdom  shall  not  be 
liable  for  the  escape  of  any  prisoner. 

32.  Nothing  in  this  Act  contained  shall  affect 
the  jurisdiction  or  responsibility  of  the  sheriff  in 
respect  of  prisoners  under  sentence  of  death,  and 
confined  in  any  prison  within  his  jurisdiction,  or 
his  jurisdiction  or  control  over  the  prison  where 
such  prisoners  are  confined,  and  the  officers 
thereof,  so  far  as  may  be  necessary  for  the  purpose 
of  carrying  into  effect  the  sentence  of  death,  or 
for  any  purpose  relating  thereto ;  and  in  any 
prison  in  which  sentence  of  death  is  required  or 
authorised  to  be  carried  into  effect  on  any  pri- 
soner, the  sheriff  of  the  county  in  which  the 
prison  is  situate  shall,  for  the  purposes  of  carrying 
that  sentence  into  execution,  be  deemed  to  nave 
the  same  jurisdiction  with  respect  to  such  prison 
as  he  would  by  law  have  had  with  respect  to  the 
conmion  gaol  of  his  county  if  this  Act  had  not 
passed,  and  such  prison  were  the  common  gaol 
of  his  county. 

Ai  to  Discontinuance  of  Prisons. 

33.  The  Secretary  of  State  may  by  order  from 
time  to  time  discontinue  any  prison  or  prisons 
vhich  are  vested  in  him  by  this  Act,  provided 
that  in  every  county  there  remain  at  least  one 
prison,  unless  the  Secretary  of  State  otherwise 
order  for  special  reasons  to  be  stated  in  his  order, 
and  any  order  made  by  the  Secretary  of  State  in 
pursuance  of  this  section  shall  be  laid  before  both 
Houses  of  Parliament  forthwith  if  Parliament  be 
sitting  at  the  time  of  the  order  being  made,  or  if 


not  then  sitting,  within  one  month  after  the 
commencement  of  the  then  next  session  of 
Parliament. 

34.  When  a  prison  to  which  this  Act  applies  is 
discontinued,  the  Secretary  of  State  shall  serve 
notice  on  the  prison  authority  to  which  such 
prison  originally  belonged  that  he  will,  at  any 
time  within  a  period  not  less  than  six  months,  to 
be  prescribed  by  the  Secretary  of  State,  from  the 
date  of  the  service  of  such  notice,  cause  such 

Erison,  but  without  any  furniture  or  effects 
elonging  thereto,  to  be  reconveyed  to  such 
authority  on  payment  by  such  authority  into  the 
Exchequer,  for  the  public  use,  of  one  hundred 
and  twenty  pounds  in  respect  of  each  [prisoner 
belonging  to  such  prison  authority  for  whom  cell 
accommodation  was  provided  in  such  discontinued 
prison  at  the  time  of  the  passing  of  this  Act,  and 
on  repayment  by  such  authority  of  any  com- 
pensation it  may  have  received  out  of  moneys 
provided  by  Parliament  in  respect  of  its  having 
provided  a  prison  of  its  own  more  than  adequate 
for  the  accommodation  of  the  prisoners  belonging 
to  such  authority. 

A  prison  authority  to  whom  a  prison  is  recon- 
veyed in  pursuance  of  this  section  may  sell  or 
otherwise  dispose  of  the  same  in  such  nuinner  as 
they  think  fit. 

If  a  prison  authority  declines  to  accept  the 
offer  of  the  reconveyance  of  the  prison  so  made 
by  the  Secretary  of  State,  or  fail  to  pay  or  to 
secure  to  the  satisfaction  of  the  Secretary  of  State 
the  payment  of  such  sum  into  the  Exchequer  as 
is  required  to  be  paid  by  them  in  pursuance  of 
this  section,  the  prison  shall  be  sold  by  the  Secre- 
tary of  State ;  and  the  Secretary  of  State,  after 
paying  the  expenses  of  such  sale,  and  paying  into 
the  Excheouer  the  amount  so  required  to  be  paid 
as  aforesaid,  shall  render  the  overplus  (if  any)  to 
the  prison  authority  to  which  the  prison  originally 
belonged. 

Any  sum  payable  by  a  prison  authority  in 
pursuance  of  this  section  shall  be  deemed  to  be  a 
debt  due  from  the  prison  authority  to  the  Crown, 
and  may  be  recovered  accordingly. 

For  the  purposes  'of  this  section  a  prison 
authority  may  borrow,  and  the  Public  Works 
Loan  Commissioners  may  advance  by  way  of 
loan,  to  bear  interest  at  such  rate  per  cent,  as  the 
Treasury  may  determine  to  be  sufficient  to 
prevent  any  loss  to  the  Exchequer,  such  sum  as 
may  be  required,  so  that  the  whole  amount  so 
borrowed  be  discharged  within  a  period  not  ex- 
ceeding thirty-five  years. 

For  the  purposes  of  this  section  the  cell  accom- 
modation provided  by  a  prison  authority  in  all 
its  prisons  may  be  calculated,  and  if  it  appears 
ftrom  such  calculation  that  sufficient  accommoda- 
tion has  been  provided  by  such  authority  in  any 
one  prison  or  prisons  belonging  to  such  authority 
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no  sam  shall  be  payable  under  this  section  by 
such  prison  authority  in  respect  of  the  discon- 
tinued prison,  and  a  proportionate  deduction 
shall  be  made  in  the  sum  payable  under  this 
section  by  a  prison  authority  in  the  event  of  any 
partial  accommodation  in  excess  of  the  necessary 
accommodation  having  been  provided  in  such 
other  prisons  belonging  to  that  authority. 

Status  of  Prison  Officers. 

35.  The  officers  attached  to  prisons  at  the  time 
of  the  commencement  of  this  Act  (in  this  Act 
referred  to  as  existing  officers  of  a  prison)  shall 
hold  their  offices  by  the  same  tenure,  and  upon 
like  terms  and  conditions,  as  if  this  Act  had  not 
passed,  and  shall  receive  salaries  of  not  less 
amount  than  those  which  they  have  hitherto 
received. 

Such  existing  officers  as  aforesaid  may  be  dis- 
tributed amongst  the  several  prisons  to  which 
this  Act  applies  in  such  manner  as  may  be 
directed  by  tne  Secretary  of  State,  and  the^  shall 
perform  such  duties  as  they  may  be  required  to 
perform  by  the  said  Secretary  of  State,  so  that 
such  duties  are  the  same  or  analogous  to  those 
they  performed  previously  to  the  commencement 
of  this  Act,  and  subject  as  aforesaid,  they  shall 
perform  the  same  duties  as  nearly  as  may  be  as 
they  are  performing  at  the  time  of  the  commence- 
ment of  this  Act. 

An  existing  officer  of  a  prison  who  is  at  the 
commencement  of  this  Act  in  the  receipt  of 
military  or  naval  half-pay,  or  who  has,  at  or 
before  such  commencement  as  aforesaid,  com- 
muted his  pension  in  pursuance  of  the  Pensions 
Commutation  Act,  1871,  or  is  in  receipt  of  any 
pension  payable  out  of  public  moneys,  shall  not 
be  subject  to  any  deduction  from  his  salary,  or  to 
be  deprived  of  any  portion  of  his  half-pay,  or  of 
his  pension,  by  reason  of  his  salary  being  thence- 
forward paid  out  of  public  moneys,  or  of  his  em- 
ployment becoming  a  public  employment,  or  an 
employment  of  profit  under  Her  Majesty,  within 
the  meaning  of  the  Acts  of  Parliament  providing 
for  such  deduction  of  salary  or  deprivation  of 
half-pay,  nor  be  disqualified  from  receiving  such 
half-pay  or  pension  by  reason  of  his  becoming  by 
virtue  of  this  Act  a  civil  servant  of  Her  Mi^esty. 

36.  If  at  any  time  after  the  commencement  of 
this  Act  it  appears  to  the  Treasury  that  any 
existing  officer  of  a  prison  has  been  in  the  prison 
service  for  not  less  than  twenty  years,  and  is  not 
less  than  sixty  years  of  age,  or  that  any  existing 
officer  of  a  prison  has  become  incapable,  from 
confirmed  sicKness,  age,  or  infirmity,  or  injury 
received  in  actual  execution  of  his  duty,  of 
executing  his  office  in  person,  and  such  sickness, 
age,  infirmity,  or  injury  is  certified  by  a  medical 
certificate,  and  there  shall  be  a  report  of  the 
Prison  Conmussioners   testifying   to  his    good 


conduct  during  his  period  of  service  under  than, 
and  recommending  a  grant  to  be  made  to  him, 
the  Treasury  may  grant  to  such  officer,  baring 
regard  to  his  length  of  prison  service,  an  amrai^, 
by  way  of  superannuation  allowance,  not  exceed* 
ing  two  thirds  of  his  salary  and  emoluments,  or  a 
gratuity  not  exceeding  the  amount  of  his  sahrf 
and  emoluments  for  one  year. 

If  any  office  in  any  prison  to  which  this  Act 
applies  is  abolished  or  any  officer  is  retired  or 
removed,  any  existing  officer  of  a  prison  who  br 
reason  of  such  abolition,  retirement,  or  remoni 
is  deprived  of  any  salary  or  emoluments,  shall  be 
dealt  with  in  manner  provided  by  the  Super 
annuation  Act,  1859,  with  respect  to  a  penon 
retiring  or  removed  from  the  public  serrice  in 
consequence  of  the  abolition  of  his  office,  or  for 
the  purpose  of  facilitating  improvements  in  the 
organisation  of  the  department  to  which  be 
belongs. 

"Prison  service/'  for  the  purposes  of  this 
section,  means,  as  respects  the  period  before  the 
commencement  of  this  Act,  service  in  a  particalir 
prison,  or  in  the  prisons  of  the  same  authority, 
transferred  to  the  Secretary  of  State,  and  m  res- 
pects the  period  after  the  commencement  of  this 
Act,  service  in  any  such  prison  or  in  any  otbrr 
prison  transferred  to  the  Secretary  of  State  under 
this  Act. 

Any  annuity  by  way  of  superannuation  alloir- 
ance  or  gratuity  granted  under  this  section  sh^l 
be  apportioned  between  the  period  of  serrice 
before  the  commencement  of  this  Act  and  the 
period  of  service  after  the  commencement  of  this 
Act ;  and  so  much  of  such  annuity  or  allowance 
as  is  payable  in  respect  of  service  before  the  com- 
mencement of  this  Act,  regard  being  had  to  the 
amount  of  salary  then  paid,  but  without  taking 
into  account  any  number  of  years  added  to  the 
officer's  service  on  account  of  abolition  of  office 
or  for  facilitating  the  organization  of  the  depart- 
ment, shall  be  paid  by  the  prison  authority  of 
the  prison  in  which  the  officer  to  whom  such 
annuity  or  allowance  is  granted  was  serving  at 
the  date  of  the  commencement  of  this  Act,  out 
of  rates  which  at  or  immediately  befofe  the  com- 
mencement of  this  Act  were  applicable  to  the 
payment  of  the  salary  of  such  officer,  and  the 
residue  shall  be  paid  out  of  moneys  prorided  by 
Parliament. 

As  to  Miscellaneous  Matters, 

37.  Whereas  in  pursuance  of  the  34th  regub- 
tion  of  the  first  schedule  annexed  to  the  Prison 
Act,  1865,  a  male  person  of  sixteen  years  and 
upwards  sentenced  to  hard  labour  is  directed  to 
be  kept  to  hard  labour  of  the  firat  dass  during 
the  wnole  of  his  sentence  where  it  does  not  exceed 
three  months,  and  during  the  fint  three  months 
of  his  sentence  where  it  exceeds  three  months : 
And  whereas  it  is  expedient  to  amend  the  said 
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legolation :  Be  it  enacted,  that  the  Secretary  of 
State  may  in  either  of  such  caaea  aubstitute  hard 
labour  of  the  aeoond  claaa  for  hard  labour  of  the 
first  clasa  during  the  last  two  of  audi  three 
montb  as  aforesaid,  or  any  part  of  such  last  two 
months,  and  he  may  make  such  substitution 
either  by  a  general  or  special  regulation,  and 
either  conditionally  or  unconditionally,  and  may 
from  time  to  time  vary  any  regulation  so  made. 
In  making  any  regulations  in  pursuance  of  this 
section,  the  Secretary  of  State  shall  have  regard 
to  the  nevious  convictions,  the  industry,  and 
the  conduct  of  the  prisoners. 

38.  The  Secretary  of  State  may  from  time  to 
time  make,  and  when  made  repeal,  alter,  or  add 
to  rules  with  respect  to  the  classification  and 
treatment  of  prisoners  imprisoned  for  non-com- 
plianoe  with  the  order  of  a  justice  or  justices  to 
paf  a  sum  of  money,  or  imprisoned  in  respect  of 
the  default  of  a  distreas  to  satisfy  a  sum  of 
money  adjudged  to  be  paid  by  order  of  a  justice 
or  jiutioea,  so  that  such  rules  are  in  mitigation 
and  not  in  increase  of  the  effect  of  such  im- 
prisonment, as  regulated  by  the  Prison  Act, 
1865. 

39.  Whereas  it  is  expedient  that  a  clear  dif- 
ference shall  be  made  between  the  treatment  of 
persons  unconvicted  of  crime  and  in  law  pre- 
somably  innocent  during  the  period  of  tneir 
detention  in  prison  for  safe  custody  only,  and 
the  treatment  of  prisoners  who  have  been  con- 
victed of  crime  during  the  period  of  their 
detention  in  prison  for  the  purpose  of  punish- 
ment, and  that  in  order  to  secure  the  observance 
of  snch  difference  there  shall  be  in  force  in  eveir 
place  in  which  prisoners  are  confined  for  sai^ 
cwtody  only,  special  rules  regulating  their  oon- 
fioement  in  such  manner  as  to  make  it  as  little 
u  possible  oppressive,  due  regard  only  being  had 
to  their  safe  custody,  to  the  necessity  of  preserv- 
nig  order  and  good  government  in  the  place  in 
which  thev  are  confined,  and  to  the  physical  and 
ffloral  well»being.  of  the  prisoners  themselves: 
Therefore  be  it  enacted,  that  the  Secretary  of 
State  shall  make,  and  when  made  may  from 
time  to  time  repeal,  alter,  or  add  to,  special 
roles— 

(1.)  With  respect  to  the  retention  by  a  prisoner 
of  the  possession  of  any  books,  papers, 
or  documents  in  his  possession  at  the 
time  of  his  arrest,  and  which  may  not 
be  required  for  evidence  against  him, 
and  are  not  reasonably  suspected  of 
forming  part  of  property  improperly 
acquired  oy  him,  or  are  not  for  some 
special  reason  required  to  be  taken  from 
him  for  the  purposes  of  justice ; 

(2.)  With  respect  to  communications  between 
a  prisoner,  his  solicitor,  and  friends,  so 


as  to  secure  to  such  prisoner  as  unre- 
stricted and  private  comnnunication 
between  him,  his  solicitor,  and  his  friends 
as  may  be  possible,  having  regard  only 
to  the  necessity  of  preventing  any  tam- 
pering with  evidence,  and  any  pUns  for 
escape,  or  other  like  considerations; 
and 
(3.)  With  respect  to  arrangements  wherebv 
prisoners  may  provide  themselves  witn 
articles  of  diet,  or  may  be  furnished  with 
a  sufficient  quantity  of  wholesome  food, 
and  may  be  protected  from  being  called 
upon  to  perform  any  unaccustomed 
tasks  or  offices ;  also  any  matter  which 
the  Secretary  of  State  may  think  con- 
ducive to  the  amelioration  of  the  con- 
dition of  a  prisoner  who  has  not  been 
convicted  of  crime,  regard  being  had 
to  such  matters  as  are  in  this  section 
directed  to  be  regarded. 

40.  The  Prison  Commissioners  shall  see  that 
any  prisoner  under  sentence  inflicted  on  convic- 
tion for  sedition  or  seditious  libel  shall  be  treated 
as  a  misdemeanant  of  the  first  division  within 
the  meaning  of  section  sixty-seven  of  "  The 
Prisons  Act,  1865,"  notwithstanding  any  statute, 
provision,  or  rule  to  the  contrary. 

41.  Any  person  who  shall  be  imprisoned  under 
any  rule,  order,  or  attachment  for  contempt  of 
any  court  shall  be  in  like  manner  treated  as  a 
misdemeanant  of  the  first  division  within  the 
meaning  of  the  said  section  of  the  said  Act. 

42.  That  where  the  prison  medical  officer  con- 
siders it  necessary  to  apply  any  painful  test  to  a 
prisoner  to  detect  malingering  or  otherwise,  such 
test  shall  only  be  appliea  by  authority  of  an  order 
from  the  visiting  committee  of  justices  or  a 
Prison  Commissioner. 

43.  It  shall  not  be  lawful  for  the  gaoler  to  order 
any  prisoner  to  be  confined  in  a  punishment  cell 
for  any  term  exceeding  twenty-mur  hours;  nor 
shall  it  be  lawful  for  the  visiting  committee  of 
justices  to  order  any  ]^risoner  to  oe  punished  by 
confinement  in  a  punishment  cell  for  any  term 
exceeding  fourteen  days. 

44.  In  no  case,  where  an  inquest  is  held  on  the 
body  of  a  prisoner  who  dies  within  the  prison, 
shall  any  person  engaged  in  any  sort  of  trade  or 
dealing  with  the  prison  be  a  juror  on  such 
inquest. 

45.  On  and  after  the  commencement  of  this 
Act,  any  duties  required  by  Act  of  Parliament  or 
otherwise  to  be  performed  by  an  inspector  of 
prisons  appointed  in  pursuance  of  the  Act  of  the 
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sesBion  of  the  fifth  and  sixth  yean  of  King 
William  the  Fourth,  chapter  thirty-eight,  may, 
subject  to  any  directions  to  be  given  by  the  Secre- 
tary of  State,  be  performed  by  any  Prison  Com- 
missioner or  inspector  appointed  under  this  Act. 

The  persons  who  at  the  commencement  of  this 
Act  hold  the  offices  of  Inspectors  of  Prisons, 
under  such  last-mentioned  Act,  shall  become 
inspectors  under  this  Act,  in  the  same  manner 
ana  liable  to  the  performance  of  the  same  duties 
as  if  they  had  been  appointed  inspectors  in  pur- 
suance of  this  Act,  subject  to  the  following 
quaifications,  namely: — 

(I.)  Every  such  inspector  shall  hold  his  office 
by  the  same  tenure,  and  upon  like  terms 
and  conditions,  as  if  this  Act  had  not 
passed,  and  shall  receive  a  salary  of  not 
less  amount  than  that  which  he  has 
hitherto  received ;  and 

(2.)  Any  duties  they  may  be  required  to  per- 
form in  pursuance  of  this  Act  shall  be 
the  same  or  analogous  duties  to  those 
which  they  performed  previously  to  the 
commencement  of  this  Act. 

The  seventh  section  of  the  Act  of  the  session  of 
the  fifth  and  sixth  years  of  William  the  Fourth, 
chapter  thirty-eight,  shall  be  repealed  from  and 
after  the  commencement  of  this  Act,  in  so  far  as 
respects  England. 

46.  A  prison  authority  may  borrow  any  moneys 
authorised  to  be  borrowed  by  them  under  this 
Act  as  one  loan  or  as  several  loans  in  manner 
provided  by  the  Local  Loans  Act,  1875,  on  the 
security  of  any  rate  or  property  which  would,  if 
this  Act  had  not  passed,  have  been  applicable  to 
the  maintenance  of  the  prisons  within  the 
jurisdiction  of  such  authority,  and  such  prison 
authority  may  levy  such  rate  or  apply  such  pro- 
perty in  the  same  manner  in  all  respects  as  if 
this  Act  had  not  passed. 

The  period  for  the  discharge  of  a  loan  under 
this  Act  shall  be  deemed  to  begin  at  the  date  of 
the  first  advance  of  money  made  on  account  of 
any  such  loan  or  loans. 

47.  The  Public  W^orks  Loan  Commissioners 
may  advance  to  any  prison  authority,  on  the 
security  of  such  rate  or  property  as  aforesaid,  any 
moneys  authorised  to  be  borrowed  by  the  prison 
authority  for  the  purposes  of  this  Act. 

The  Public  Works  Loan  Commissioners  shall 
take,  in  respect  of  any  loan  advanced  by  them 
under  this  Act,  in  preference  to  any  other 
securities,  all  or  such  one  or  more  of  the 
securities  issuable  under  the  Local  Loans  Act, 
1875,  as  they  may  prefer;  and  for  the  purposes 
of  any  loan  so  made,  and  so  far  as  relates  to  the 
securities  taken  and  to  the  recovery  of  the  moneys 
due  on  such  securities,  the  Local  Loans   Act, 


1875,  shall  be  deemed  to  be  substituted  for  the 
Public  Works  Loans  Act,  18/5. 

48.  The  legal  estate  in  every  prison  to  which 
this  Act  applies,  and  in  the  site  and  land  belong- 
ing thereto,  and  in  the  fumitiue  and  eflPects,  shall, 
on  and  after  the  commencement  of  this  Act,  be 
deemed  to  be  vested  in  the  Prison  Commissioners 
and  not  in  the  Secretary  of  State,  but  shall  from 
time  to  time  be  disposed  of  by  such  Commia- 
sioners  in  such  mode  as  the  Secretary  of  State, 
with  the  consent  of  the  Treasury,  may  direct. 

49.  Town  halls,  court-houses,  or  other  rooms 
situate  witiiin  the  curtilage  of  a  prison  or  forming 
part  of  a  prison  as  defined  by  this  Act,  and  which 
town  halls,  court-houses,  or  other  rooms  are  used 
for  the  holding  assizes  or  petty  sessions,  or  for 
purposes  other  than  those  connected  with  the 
management  of  a  prison,  shall  not  be  transferred 
to  or  vested  in  the  Secretary  of  State  under  this 
Act,  but  it  shall  be  lawful  for  the  Secretarr  of 
State,  with  the  consent  of  the  Treasury,  if  he 
thinks  it  desirable,  to  purchase  such  town  halls, 
court-houses,  or  other  rooms  so  situate  as  afore- 
said from  the  local  authority  to  whom  the  same 
belong,  and  for  the  purposes  of  such  purchase  the 
Lands  Clauses  Consohdation  Acts,  1845,  I860, 
and  1869  shall  be  incorporated  with  this  section, 
and  in  the  construction  of  the  said  incorporated 
Acts  this  Act  shall  be  deemed  to  be  the  special 
Act,  and  the  Secretary  of  State  shall  be  deemed 
to  be  the  promoter  of  the  undertaking. 

50.  Any  buildings  which  being  in  the  nature 
of  national  monuments  are  as  to  certain  portions 
thereof  used  as  prisons  shall,  as  to  the  portions 
so  used  during  such  time  as  they  are  used  by  the 
Secretary  of  State,  be  maintainea  in  such  manner 
as  to  prevent  their  being  defaced  or  injured  in 
their  character  of  national  monuments. 

51.  Any  rule  made  by  a  Secretary  of  State,  in 
pursuance  of  this  Act,  may  be  proved  in  manner 
in  which  regulations  made  under  the  authority  of 
one  of  Her  Majestv's  Principal  Secretaries  of 
State  are  capable  of  being  proved  in  pursuance  of 
the  Documentary  Evidence  Act,  1868,  and  all 
enactments  inconsistent  with  this  Act  are  herebT 
repealed  :  Provided  always,  that  all  rales  and 
regulations  made  under  or  in  pursuance  of  thi^ 
Act  shall  be  forthwith  laid  in  a  complete  form, 
after  the  same  shall  have  been  settled  and 
approved  by  such  Secretary  of  State,  before  both 
Uouees  of  Parliament,  if  Parliament  be  sitting, 
or  if  not,  then  within  three  weeks  after  the  begin- 
ning of  the  next  ensuing  session  of  Parliament ; 
and  if  any  such  rules  or  regulations  shall  be  dis- 
approved by  either  House  of  Parliament  within 
forty  d^s  after  the  same  shall  have  been  so  laid 
before  Parliament,  such  rules  or  regulations,  or 


CHAP.  21.] 


40  &  41  VICTORIA,  1877. 


113 


such  parts  tfaereof  as  shall  be  so  disapproved  of, 
shsll  be  void  and  of  no  effect :  Provided  also^ 
that  no  such  rules  or  regulations  shall  come  into 
foroe  or  operation  until  the  same  shall  have  been 
so  laid  before  Parliament  for  forty  days. 

52.  Nothing  in  this  Act  contained  shall  affect 
the  jwwers  or  jurisdiction  of  a  prison  authority  in 
rdinon  to  any  reformatory  scnool  or  to  any  in- 
diutnal  school  under  the  Reformatory  Schools 
Act,  1866>  and  the  Industrial  Schools  Act,  1866, 
or  either  of  such  Acts>  or  any  Act  amending  the 
said  Acts,  or  either  of  them. 

53.  Nothing  in  this  Act  contained  shall  entitle 
nj  existing  officer  of  a  prison  to  any  super- 
umoation  or  other  allowance,  the  conditions  of 
whose  ofSce  would  not  have  entitled  him  to 
saperannnation  or  other  allowance  under  the 
Prison  Act,  1865. 

54.  The  chanoellor,  masters,  and  scholars  of 
the  University  of  Oxford  shall,  in  consideration 
of  their  being  relieved  from  their  obligation 
under  the  Oxford  Police  Act  of  1868  to  contribute 
to  gaol  expenses,  pay  to  the  mayor,  aldermen,  and 
citizens  of  the  city  of  Oxford,  on  or  before  the 
first  day  of  April  one  thousand  eight  hundred 
&nd  seventy-eight,  the  sum  of  four  hundred 
poands;  and  the  said  chancellor,  masters,  and 
Kholars  shall,  from  that  date,  be  discharged 
from  all  liability  under  the  said  Act  in  respect  of 
gaol  expenses. 

Arrangement  and  Arbitration, 

55.  The  Secretary  of  State  on  the  one  hand 
(with  the  assent  of  the  Treasury  so  far  as  any 
public  moneys  are  concerned)  and  a  prison 
authority  on  the  other  may,  with  a  view  to  carry 
into  effect  the  purposes  of  this  Act,  compromise 
My  matter,  or  settle  any  difference,  or  refer  to 
vbitration  any  matter  or  difference. 

A  reference  to  arbitration  under  this  Act  shall 
^  to  a  single  arbitrator,  and  the  provisions  of 
^  Common  Law  Procedure  Act,  1854,  shall 
»pply  accordingly. 

Definitions. 

56.  The  expression  "  furniture  and  effects 
belonging  to  a  prison,"  includes  all  furniture, 
beds,  bedding,  clothes,  linen,  implements,  machi- 
nery, and  stores,  except  goods  manufactured  for 
^^1  and  materiab  in  store  for  the  purposes  of 
such  manufacture,  also  all  books,  papers,  registers, 
Md  documents  whatsoever  relating  to  such 
pnaon  or  to  the  prisoners  therein,  also  all  articles 
^hatsoever,  whether  or  not  of  the  same  kind  as 
those  previously  described,  belonging  at  the  com- 
niencement  of  this  Act  to  the  prison  authority  of 
My  prison  for  the  purposes  of  such  prison. 
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57.  A  ''  prisoner  "  for  the  purposes  of  this  Act 
means  any  person  committed  to  prison  on  remand 
or  for  trial,  safe  custody,  punisnment,  or  other- 
wise, and  "  the  maintenance  of  a  prisoner  " 
includes  all  such  necessary  expenses  incurred  in 
respect  of  a  prisoner  for  food,  clothing,  custody, 
safe  conduct,  and  removal  from  one  place  of  con- 
finement to  another,  or  otherwise,  from  the 
period  of  his  committal  to  prison  until  his  death 
or  discharge  from  prison,  as  would  if  this  Act  had 
not  passed  have  been  payable  by  a  prison  autho- 
rity ;  with  this  proviso,  that  nothing  in  this  Act 
shall  exempt  a  prisoner  from  payment  of  any 
costs  or  expenses  in  respect  of  his  conveyance  to 
prison  or  otherwise  which  he  would  have  been 
liable  to  pay  if  this  Act  had  not  passed. 

For  the  purposes  of  this  Act,  sufficient  accom- 
modation for  the  prisoners  belonging  to  a  prison 
authority  shall,  as  nearly  as  can  be  ascertained, 
be  deemed  to  be  the  average  daily  number  of 
prisoners  maintuned  at  the  expense  of  such  autho- 
rity, whether  in  its  own  prison  or  in  a  prison 
belonging  to  some  other  prison  authority,  auring 
the  five  years  immediately  preceding  the  first  day 
of  January  one  thousand  eight  hundred  and 
seventy-seven. 

"  Cell  accommodation  for  a  prisoner  "  means  a 
cell  for  the  separate  confinement  of  such  prisoner 
certified  in  pursuance  of  "  The  Prison  Act, 
1865.'* 

58.  In  the  construction  of  this  Act,  unless 
there  is  something  inconsistent  in  the  context, — 

"  County  "  means  a  county  at  large,  inclusive 
of  any  riding,  division,  or  parts  of  a  county 
having  a  separate  court  of  quarter 
sessions : 

"  Riding  "  means  any  riding,  division,  or  parts 
of  a  county  having  a  separate  court  of 
quarter  sessions. 

The  city  of  London  shall  be  deemed  to  be  a 
county,  and  any  prison  belonging  to  the  city  of 
London  to  be  situate  within  the  limits  of  that 
city. 

Save  as  aforesaid,  all  counties  of  cities,  counties 
of  towns,  liberties  and  franchises  of  counties, 
shall  be  considered  as  forming  part  of  the  county 
by  which  they  are  surrounded,  or  if  partly  siur- 
rounded  by  two  or  more  counties,  then  as  forming 
part  of  that  county  with  which  they  have  the 
longest  common  boundary. 

59.  "  Borough "  means  a  place  which  is  for 
the  time  being  subject  to  the  Act  of  the  session  of 
the  fifth  and  sixth  years  of  the  reign  of  King 
William  the  Fourth  (chapter  seventy-six),  "to 
''  provide  for  the  regulation  of  municipal  corpora- 
"  tions  in  England  and  Wales,"  inclusive  of  any 
county  of  a  city  or  county  of  a  town. 
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60.  "PriBon/'  in  addition  to  the  meaning 
attached  to  it  b^  the  Prison  Act^  1865^  indndes 
any  land  or  building  bought  or  contracted  to  be 
bought  before  the  commencement  of  this  Act  hj 
a  prison  authority^  for  the  purpose  of  enlarging 
or  altering  any  prison,  or  adding  to  the  appur- 
tenances of  any  prison ;  subject  to  this  proviso, 
that  if  the  Secretary  of  State  is  of  opinion  that 
any  portion  of  the  lands  so  bought  or  contracted 
to  be  bought^  whether  included  or  not  within  the 
walls  of  the  prison,  was  not  at  the  time  of  the 
passing  of  tnis  Act  necessary-  for  the  then  sub- 
sisting purposes  of  such  prison,  he  shall  either 
direct  that  such  portion  shall  be  reconveyed  to 
the  prison  authority,  or  retain  such  portion,  or 


any  part  of  such  portion,  on  payment  out  of 
moneys  provided  by  Parliament  of  sach  Bum  as 
may  be  agreed  upon,  or,  in  the  event  of  difference, 
may  be  determined  by  arbitradon  in  manner  pro- 
vided by  this  Act,  on  the  transfer  of  any  racli 
Erison  to  him,  and  the  vesting  thereof  in  bim  as 
y  this  Act  provided. 

61.  In  this  Act  the  ezpranons  '^  prison  antbo- 
rities,"  ''justices  in  sessions  assembkd,"  sod 
"visiting  justices,"  shall  respectivdy  have  the 
same  meaning  in  relation  to  anv  prison  as  thej 
have  in  "  The  Prison  Act,  1865,''  and  expiesiioDS 
defined  in  that  Act  have  the  same  meaning  also 
in  this  Act. 


Chap.  22. 
General  Police  and  ImprovemetU  {Scotland)  Act  (1862)  Amendment 


ABSTRACT  OF   THE    ENACTMENTS. 


1.  Title  and  exteni  of  Act, 

2.  Construction  of  Act. 

3.  Interpretation  clause. 

4.  Court  of  Session  may  make  orders  to  facilitate  adoption  or  execution  of  recited  Act. 

5.  Amendment  of  sect,  14  of  recited  Act. 


An  Act  to  amend  the  General  Police 
and  Improvement  (Scotland)  Act, 
1862.  (12th  July  1877.) 

Whereas  it  is  expedient  to  amend  in  certain 
respects  the  General  Police  and  Improvement 
(Scotland)  Act,  1862 : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 


it 


1 .  This  Act  may  be  cited  for  all  purposes  as 
The  General  Police  and  Improvement  (Soot- 
land)  Act,  1862,  Amendment  Act,  1877/'  and 
shall  apply  to  Scotland  only. 

2.  The  recited  Act  and  "  The  General  Police 
and  Improvement  (Scotland)  Act,  1862,  Amend- 
ment Act,'*  and  this  Act,  shall  be  read  and 
construed  together. 

3.  "  Court  of  Session  "  and  "  Court "  shall 
mean  either  Division  of  the  Inner  House  of  the 
Court  of  Session  or  the  Lord  Ordinary  officiating 
on  the  bills  in  the  time  of  vacation. 


4,  Wherever  in  any  burgh,  the  boundaries  of 
which  have  been  determined  in  terms  of  the 
recited  Act,  it  has,  either  before  or  after  the 
passing  of  this  Act,  from  a  failure  to  observe  any 
of  the  provisions  of  the  recited  Act,  or  from  an? 
other  cause,  become  impossible  to  proceed  with 
the  adoption  or  with  the  carrying  out  or  execu- 
tion, as  the  case  may  be,  of  the  said  Act  within 
such  burgh,  the  following  provisions  shall  hare 
efPect: 

1.  It  shall  be  lawful  for  any  seven  householders 
within  tlie  burgh  to  present  a  petition  to  the 
Court  of  Session,  setting  forth  the  failure  which 
has  taken  place  to  observe  the  provisions  of  the 
recited  Act,  or  other  cause  which  has  made  it 
impossible-to  proceed  with  its  adoption  or  am- 
ing  out  or  execution,  and  praying  the  Court  to 

£  renounce  an  order  in  terms  m   this  Act  as 
erein-after  mentioned. 

2.  The  petition  shall  be  intimated  in  the 
Edinburgh  Gazette,  and  in  such  other  manner  as 
the  Court  shall  appoint. 

3.  Upon  resuming  oonsideratbn  of  the  peti- 
tion, with  or  without  answers,  and  after  receirin^ 
such  evidence  as  they  shall  require,  the  Court 
may  pronounce  any  order  which  in  their  judg- 
ment will  enable  the  proceedings  for  the  adoption 
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or  canying  out  or  execution  of  the  recited  Act 
vithin  such  bnzgh  to  be  contmued  as  nearly  as 
possible  as  if  the  said  failure  to  observe  the  pro- 
rinons  of  the  said  Act,  or  other  cause,  had  not 
taken  place ;  and  such  order  shall  be  final,  and 
shall  be  recorded  in  the  SherifP  Court  books  of 
the  county  within  which  such  burgl)  is  situate. 

4.  As  sooD  as  any  directions  contuned  in  the 
»id  order  of  the  Court  shall  have  been  complied 
witb,  the  proceedings  for  the  adoption  or  carry- 
ing oat  or  execution  of  the  recited  Act  within 
SQch  burgh  may  proceed  as  nearly  as  possible  in 
tbe  same  manner  and  with  the  same  incidents  as 


if  the  said  failure  to  observe  the  provisions  of  the 
said  Act,  or  other  cause,  had  not  taken  place. 

5.  The  Court  may  pronounce  any  order  as  to 
expenses  of  the  petition  and  the  proceedings  fol- 
lowing thereon,  and  as  to  the  persons  or  assess- 
ments against  which  they  shidl  be  chargeable ; 
and  such  order  shall  be  final. 

5.  The  fourteenth  section  of  the  recited  Act 
shall  be  read  and  construed  as  if  for  the  words 
"  two  years  "  therein  the  words  "  one  year  "  were 
substituted. 


3E3C 


Chap.  23. 
Colonial  Fortifications. 


ABSTRACT  OF  THB  ENACTMENTS. 


1.  Power  by  Order  in  Council  to  transfer  colonial  fort^cations  to  governor  of  colony. 

2.  Saving  for  other  interests, 

3.  Definitions :  "  Colony :"  «  Governor." 

4.  Short  title. 


An  Act  to  make  better  provision 
respecting  fortifications,  works,  build- 
ings, and  land  situate  in  a  Colony, 
and  held  for  the  defence  of  the  Colony. 

(23d  Jnly  1877.) 

Bi  it  enacted  b^  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
oioiu,  in  this  present  Parliament  assembled^  and 
f>y  the  aathori^  of  the  same>  as  follows : 

1.  It  shall  be  lawful  for  Her  Majesty,  on  .the 
reppesentation  of  one  of  Her  Majesty's  Principal 
^cretaries  of  State  and  of  the  Commissioners  of 
Her  Majesty's  Treasury  that  it  is  expedient  so 
to  do,  by  (fcier  in  Council  to  vest  any  fortifica- 
Jons,  works,  buildings,  or  land  in  any  colony 
held  in  trust  for  the  defence  of  that  colony 
(whether  vested  in  Her  Majesty  or  in  one  of 
li«  Majesty's  Principal  Secretaries  of  State 
0^  in  the  principal  officers  of  the  Board 
of  Ordnance,  or  in  the  commanding  Royal 
Engineer,  or  other  officer),  and  the  care  and 
disposal  of  such  fortifications,  works,  buildings, 
or  Und,  in  the  governor  of  the  colony,  for  such 
estate  and  interest,  and  upon  such  terms  and 
conditions,  and  subject  to  such  reservations, 
J^tions,  and  restrictions  as  are  specified  in  the 
^W;  and  the  governor  for  the  time  being  of 


the  colony  shall,  by  virtue  of  this  Act  and  the 
Order,  take  and  hold  (subject  to  the  provisions 
of  the  Order)  the  premises  transferred  to  and 
vested  in  him  accordingly. 

Every  representation  to  Her  Migesty  proposed 
to  be  made  in  pursuance  of  this  Act  shall  be  laid 
before  both  Houses  of  Parliament,  and  shall  lie 
for  not  less  than  forty  days  on  the  table  of  both 
Houses  before  it  is  submitted  to  Her  Majesty. 

2.  Nothing  in  an  Order  made  in  pursuance  of 
this  Act  shall  affect  any  estate,  interest,  right,  or 
claim  in  or  to  any  fortifications,  works,  buildings, 
or  land  comprised  in  the  Order  other  than  such 
as  at  the  date  of  the  Order  was  vested  in  or  held 
in  trust  for  Her  Miyesty. 

3.  In  this  Act,  unless  the  context  otherwise 
requires, — 

The  expression  ''colony"  means  any  domi- 
nion, colony,  island,  territory,  province,  or 
settlement  situate  within  Her  Majesty's 
dominions,  but  without  the  United  King- 
dom, the  Channel  Islands,  and  Isle  of  Man, 
and  not  forming  part  of  India  as  defined 
for  the  purposes  of  the  Acts  for  the  time 
being  in  force  relating  to  the  Government 
of  India,  and  for  the  purposes  of  this  Act 
the  whole  of  the  dominion,  colonies,  islands, 
territories,  provinces,  and  settlements  under 
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one  central  legislature  is  deemed  to  be  a 
colony : 
The    expression    ''governor"    includes    any 
lieutenant-governor,  or  officer  administering 
the  government  of  a  colony^  and  any  other 


person  defined  by  an  Order  in  Coancil  under 
this  Act  to  be  the  governor  of  the  colonj. 

4.  This  Act  may  be  cited  as  "The  Colonic 
Fortifications  Act/l877." 


Chap.  24. 
Consolidated  Fund  (£20,000,000). 


ABSTRACT   OF   THE    ENACTMENTS. 


1.  hsM  of  20,000,000/.  out  of  the  Consolidated  Fund  for  the  service  of  the  year  ending  3l«/  Marcl 

1878. 

2.  Power  to  the  Treasury  to  borrow. 


An  Act  to  apply  the  sum  of  twenty 
million  pounds  out  of  the  Consolidated 
-  Fund  to  the  service  of  the  year  ending 
the  thirty-first  day  of  March  one 
thousand  eight  hundred  and  seventy- 
eight.  (23d  July  1877.) 

Most  Gracious  Sovereign, 

We,  Your  Majesty's  most  dutiful  and  loval 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  towards  making  good  the  supply 
which  we  have  cheerfuUj  granted  to  Your  Ma- 
jesty in  this  session  of  Parliament,  have  resolved 
to  grant  unto  Your  Majesty  the  sum  herein-after 
mentioned ;  and  do  therefore  most  humbly  beseech 
Your  Majesty  that  it  may  be  enacted ;  and  be  it 
enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this 
p^resent  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows : 


1.  The  Commissioners  of  Her  Majesty's 
Treasury  for  the  time  being  may  issue  out  of  the 
Consolidated  Fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  apply  toirards 
making  good  the  supply  granted  to  Her  Majestr 
for  the  service  of  the  year  ending  on  the  thirty- 
first  day  of  March  one  thousand  eight  hundmi 
and  seventy-eight,  the  sum  of  twenty  million 
pounds. 

2.  The  Commissioners  of  the  Treasury  nay 
borrow  from  time  to  time  on  the  credit  of  tbe 
said  sum,  any  sum  or  sums  not  exceeding  in  the 
whole  the  sum  of  twenty  million  pounds,  and 
shall  repay  the  moneys  so  borrowed  with  interest 
not  exceeding  five  pounds  per  centum  per  annum 
out  of  the  growing  produce  of  the  Consolidatol 
Fund  at  any  periwi  not  later  than  the  next  5U^ 
ceeding  quarter  to  that  in  which  the  said  moDft 
were  borrowed. 

Any  sums  so  borrowed  shall  be  placed  to  vit 
credit  of  the  account  of  Her  Majesty's  Ex- 
chequer, and  shall  form  part  of  the  swd  Conson- 
dated  Fund,  and  be  available  in  any  manner  m 
which  such  fund  is  available. 


Chap,  2o. 
Solicitors  Examination ,  SfC* 


ABSTRACT  OF  THK   BNACTMXNT8. 

Preliminary. 


1.  Short  title  and  construction  of  Act, 

2.  Extent  of  Act, 

3.  Commencement  of  Act. 

4.  Interpretation. 
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Examinations. 

5.  Cert^teate  of  having  passed  examinations  requisite  for  admission  as  solicitor. 

6.  Examinations  to  be  held  under  management  of  Incorporated  Law  Society. 

/.  Masters  of  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions  to  be  ex-oficio  exanUners, 

8.  Fees  payable  to  Incorporated  Law  Society  in  respect  of  examinations, 

9.  Appeal  to  Master  of  the  RoUs  against  refusal  of  certificate, 

10.  General  exemptionsfrom  preliminary  examination, 

11.  Power  of  judges  io  grant  special  exemptions  from  preliminary  examination. 

12.  Exen^tion  of  certain  hamsters  from  intermediate  examination, 

13.  Power  of  judges  to  provide  for  admission  in  certain  cases  after  four  years  service. 

14.  Time  of  regulations  coming  into  force. 

Miscellaneous  Amendments  of  Law. 

15.  Power  for  Master  of  Rolls  to  admit  though  service  under  articles  is  irregular. 

16.  Form  of  registrar's  certificate. 

17.  Solicitors  eligible  to  practise  in  ecclesiastical  courts. 

19.  As  to  commissioners  for  taking  oaths  in  ecclesiastical  courts. 

19.  Council  of  Incorporated  Law  Society  may  act  on  behalf  of  Society. 

20.  Authenticati€m  of  regulations  and  other  documents. 

21.  Construction  of  enactments  referring  to  attorneys  and  examinations. 

Temporary  Provision  and  Repeal. 

22.  Temporary  provision  as  to  examinations, 

23.  ^eal  of  scheduled  enactments, 
Sekedules. 


An  Act  for  regulating  the  Examination 
of  persons  applying  to  be  admitted 
Solicitors  of  the  Supreme  Court  of 
Jndicatare  in  England,  and  for  other- 
wise amending  the  Law  relating  to 
SoUcitors.  (23d  July  1877.) 

Wbkr£a8  under  or  by  virtue  of  the  enact- 
nmts  of  the  Act  of  the  sixth  and  seventh  years 
of  the  reign  of  Her  present  Majesty,  chApter 
ttTcntj-three,  and  of  the  Act  of  the  twenty-third 
tuid  twenty-fourth  years  of  the  same  reign, 
ch^>teroDe  hundred  and  twenty-seven,  and  of 
tbe  Supreme  Court  of  Judicature  Acts,  1873  and 
1^/5,  relating  to  the  admission  of  persons  as 
KHdtors  of  the  Supreme  Court,  and  of  regula- 
tioDs  made  under  the  authority  of  those  enact- 
ments, persons  applying  to  be  admitted  as  solici- 
tors of  the  Supreme  Court  of  Judicature  in 
England  are  (with  certain  exceptions)  required 
to  pass  examinations  known  respectively  as  the 
prebniQary,  the  intermediate,  and  the  final 
exunination : 

And  whereas  under  the  above-mentioned 
enactments  the  power  of  making  r^^ations  for 
the  conduct  of  the  said  examinations  and  (tf 
appointing  examiners  is  vested  in  certain  judges 
<rf  Her  Majesty's  High  Court  of  Justice : 

And  whereas  it  is  expedient  that  such  powers, 
rohjectas  herein-after  mentioned,  be  vested  in 
the  Incorporated  Law  Society,  and  that  other 
■moidments  be  made  in  the  law  relating  to 
solicitors  of  the  Supreme  Court : 


Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  ; 

Preliminary. 

1.  This  Act  may  be  cited  for  all  purposes  as 
''  The  Solicitors  Act,  1877/'  and  the  Act  of  the 
sixth  and  seventh  years  of  the  reign  of  Her 
present  Majesty,  chapter  seventy-three, "  For  con- 
"  solidating  and  amending  several  of  the  laws 
'*  relating  to  Attorneys  and  Solicitors  practising 
"  in  England  and  Wales,"  and  the  Act  of  the 
twenty-tmrd  and  twenty-fourth  years  of  the  same 
reign,  chapter  one  hundred  and  twenty-seven, 
**  To  amend  the  laws  relating  to  Attorneys,  Solici- 
*'  tors.  Proctors,  and  Certificated  Conveyancers,'* 
may  be  respectively  cited  for  all  purposes  as 
"  The  Solicitors  Act,  1843,"  and  "The  Solicitors 
Act,  1860,"  and  this  Act  shall  (so  far  as  is  con- 
sistent with  the  tenor  thereof)  be  construed  as 
one  with  the  said  Solicitors  Acts,  1843  and  1860, 
and  with  the  other  enactments  fpr  the  time  being 
in  force  relating  to  solicitors. 

2.  This  Act  shall  not  extend  to  Scotland  or 
Ireland. 

3.  This  Act  shall,  so  far  as  regards  the  power 
of  certain  of  the  judges  of  Her  Majesty's  High 
Court  of  Justice  and  of  the  Incorporated  Law 
Society  to  make  regulations  thereunder,  and  so 
far  as  regards  the  issue  of  notices  and  other  pro- 
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ceedings  preliminaiy  to  holding  the  first  ezaminap 
tions  thereunder,  come  into  operation  on  the 
pasoing  thereof,  and  for  all  other  purposes  shall 
come  into  operation  on  the  first  day  of  January 
one  thousand  eight  hundred  and  seventy-eight. 


4.  In  this  Act, — 

''The  Incorporated  Law    Society 


»> 


or 


<( 


The 


Society  "  means  "  The  Society  of  Attorneys, 
''  Solicitors,  Proctors,  and  others  not  heing 
"  Barristers  practising  in  the  Courts  of  Law 
"  and  Eauity  of  the  United  Kingdom:" 

"  Solicitor  means  solicitor  of  the  Supreme 
Court  of  Judicature  in  England : 

"  Preliminaiy  examination  "  means  an  exami- 
nation in  general  knowledge  of  persons 
becoming  bound  under  articles  of  clerkship 
to  solicitors : 

*'  Intermediate  examination  "  means  an  exami- 
nation of  persons  bound  under  articles  of 
clerkship  to  solicitors  in  order  to  ascertain 
the  progress  made  by  such  persons  during 
their  articles  in  acquiring  the  knowledge 
necessary  for  rendering  them  fit  and  capable 
to  act  as  solicitors : 

"  Final  examination  **  means  an  examination  of 
persons  applyinff  to  be  admitted  as  solici- 
tors as  well  touching  the  articles  and  service 
as  the  fitness  and  capacity  of  such  persona 
to  act  as  solicitors,  in  all  business  and 
matters  usually  transacted  by  solicitors,  and 
includes,  where  any  allegation  is  made  by 
the  registrar  of  solicitors  as  to  the  moral  un- 
fitness of  any  such  person  to  be  an  officer  of 
the  Supreme  Court,  an  inquiry  into  the 
truth  of  such  allegation. 

Examinations, 

5.  Subject  to  the  exemptions  allowed  by  this 
Act,  or  by  regulations  made  under  the  authority 
thereof,  a  person  shall  not  be  admitted  as  a 
solicitor  unless  he  has  obtained  from  the  Incor- 
porated Law  Society,  or  some  person  authorised 
in  writing  by  that  Society,  a  certificate  or  certifi- 
cates to  the  e£Pect  that  he  has  passed  a  preliminary, 
an  intermediate,  and  a  final  examination. 

6.  The  Incorporated  Law  Society  are  hereby 
authorised  and  required  to  hold,  at  least  three 
times  in  the  year  commencing  with  the  first  day 
of  January  one  thousand  eight  hundred  and 
seventy^-eight,  and  in  every  succeeding  year,  a 
preHmmaiy  examination,  an  intermediate  exami- 
nation, and  a  final  examination,  and  the  Society 
shall,  subject  to  the  provisions  of  this  Act,  have 
the  entire  management  and  control  of  all  such 
examinations,  and  shall  have  power  from  time  to 
time  to  make  regulations  witn  respect  to  all  or 
any  of  the  following  matters ;  (that  is  to  say,) 


(a.)  With  respect  to  the  subjects  for  and  tbe 
mode  01  conducting  the  exammation  of 
candidates;  and 
(b.)  With  respect  to  tbe  times  and  places  of 
examinations  and  the  notices  of  exami- 
nations; and 
(c.)  With  respect  to  the  certificates  to  be  given 
to  persons  of  their  having  passed  anj 
examination;  and 
(o.)  With   respect   to  the  appointment  and 
removal  of  examiners  (other  thantiie 
ex-officio  examiners  in  this  Act  men- 
tioned) and  with  respeet  to  the  remn- 
neration  by  fees   or .  otherwise  of  tiie 
examiners  so  appointed ;  and 
(s.)  With  respect  to  any  other  matter  or  thing 
as  to  which  the  Sodetir  think  it  ex- 
pedient to  make   regulations  for  the 
purpose  of   carrying  this  sectbn  into 
execution. 
Anj  regulation  made  under  the  authoriir  of  this 
section  may  be  altered  or  revoked  by  a  sabsequent 
regulation ;  and  copies  of  all  regulations  made 
under  the  authori^  of    this    section  shall  be 
transmitted  to  the  presidents  of  the   Queen's 
Bench  Division,  the  Common  Pleas  Division,  and 
the  Exchequer  Division  of  the  High  Qmrt  of 
Justice,  and  to  the  Master  of  the  RoIls»andif 
within  twenty-eight  days  after  a  copy  of  any 
regulation  has  been  so  transmitted,  aoj  two  of  < 
those  judges  (the  Master  of  the  Rolls  being  ooej 
signify  by  writing  under  their  hands,  addressed 
to  the  president  or  the  vioe-preaident  or  secretary 
of  the  SodetT,  their  dissent  from  such  legtilatbo 
or  any  part  thereof,  the  same  shall  be  of  no  force 
or  effect ;  and  if  after  any  such  rq^ulation  or  anj 
part  thereof  has  come  into  ibroe  anjr  two  of  those 
judges  (the  Master  of  the  Rolls  being  one)  shall 
signify  in  manner  aforesaid  their  dissent  from 
such  regulation  or  any  part  thereof  the  same 
shall,  at  the  expiration  of  two  months,  oease  to 
be  of  any  force  or  effect. 

7.  Unless  and  until  the  presidents  of  the 
Queen's  Bench  Division,  Common  Pleas  Divww 
and  Exchequer  Division  of  the  High  Court  of 
Justice,  and  the  Master  of  the  Rolls  othertnsj 
order,  the  several  masters  for  the  time  heing  « 
those  divisions  shall  be  ex-officio  examiners  f^ 
the  intermediate  and  the  final  examinations,  ano 
one  of  such'  ex-officio  examiners  shall  act  m  tte 
conduct  of  every  auch  examination  in  conjunction 
with  the  examiners  appointed  by  the  Society  m 
pursuance  of  this  Act. 

8.  Any  person  api^ying  to  be  examined  or  re- 
examined at  a  preliminary,  intermediate,  oj  ^na^ 
examination  shall  pay  to  the  mooiporated  uw 
Society  such  fees  in  respect  of  sudi  examinationj 
(and  m  such  proportions  and  at  such  tow « 
may  be  fifom  time  to  time  determined  by  regtua- 


CHAP.  25.] 


40  &  41  VICTORIA,  1877. 


119 


tionsto  be  made  by  the  prendents  of  the  Queen's 
Bench  Diraion,  the  Common  Fleas  Division, 
and  the  Exchequer  Division  of  the  High  Court 
of  Justice,  and  the  Master  of  the  Rol&,  or  any 
two  of  ihem»  of  whom  the  Master  of  the  Rolls 
shall  be  one. 

An  moneys  pud  to  the  Society  in  pursuance  of 
this  Act  in  respect  of  the  preliminary,  intermediate, 
and  final  examinations  shall  be  applied  by  the 
Society  in  pavment  of  the  expenses  mm  time  to 
lame  incurred  by  the  Sodetv  with  reference  to 
such  examioations,  and  with  rrference  to  the 
lectares,  classes,  and  other  teaching  provided  by 
the  Society  from  time  to  time  for  persons  bound 
or  about  to  be  bound  under  articles  of  clerkship 
to  sofidtors. 

9.  Any  person  who  has  been  refused  a  certifi- 
cate of  having  passed  an  intermediate  or  final 
examination,  and  who  objects  to  such  refusal, 
whether  on  account  of  the  nature  or  difficulty  of 
the  questions  put  to  him  by  the  examiners,  or  on 
mj  other  ground  whatsoever,  shall  be  at  liberty 
within  one  month  next  after  such  refusal  to 
appeal  by  petition  in  writing  to  the  Master  of  the 
Rolls  against  such  refusal,  such  petition  to  be 
Resented  in  such  manner  and  subject  to  such 
regulations  as  the  Master  of  the  Rolls  may  from 
time  to  time  direct. 

In  the  meantime  and  until  the  Master  of  the 
Rolls  otherwise  directs,  such  petition  shall,  as  to 
a  final  examination,  be  presented  at  the  Petty 
Bag  Office  without  the  payment  of  any  fee,  and  a 
copy  of  such  petition  shall  be  left  therewith  and 
shaH  be  delivered  by  the  clerk  of  the  petty  bag 
to  the  secretary  of  the  Incorporated  Law  Society, 
&nd  the  clerk  of  the  petty  bag  shall  also  notify  to 
such  secretary  the  dav  appointed  for  the  hearing 
of  the  petition,  and  the  same  shall  be  heard  by 
the  Master  of  the  Rolls  on  such  day  after  the 
expiration  of  fourteen  days  from  tne  day  on 
which  9uch  petition  was  presented  and  at  such 
time  as  he  may  appoint. 

On  the  hearing  of  any  petition  under  this 
section  the  Master  of  the  RoUs  may  make  such 
order  as  to  him  may  seem  meet,  and  where  any 
person  who  has  been  refused  a  certificate  of  having 
passed  his  final  examination,  on  appeal  to  the 
Master  of  the  Rolls,  obtains  an  order  for  his  ad- 
niission,  such  order  shall  entitle  him  to  a  certifi- 
cate from  the  Incorporated  Law  Society  of  his 
fitness  and  capacity  to  act  as  a  solicitor,  and  in 
the  usual  business  foansacted  by  a  solicitor,  in  the 
same  manner  as  if  he  had  passed  his  final 
examination. 

«  10.  A  certificate  of  having  passed  a  preliminary 
examination  under  this  Act  shall  not  oe  required 
from  any  person  who  has  taken  the  degree  of 
Bachelor  of  Arts  or  Bachelor  of  Laws  in  the 
Univeraities  of  Oxford  Cambridge  Dublin  Dur- 


ham or  London,  or  in  the  Queen's  University  in 
Ireland,  or  the  degree  of  Bachelor  of  Arts  Master 
of  Arts  Bachelor  of  Laws  or  Doctor  of  Laws  in 
any  of  the  universities  of  Scotland,  (none  of 
such  degrees  being  honorary  degrees,)  or  who  has 
been  called  to  the  degree  of  Utter  Barrister  in 
England,  or  who  has  passed  the  first  pubHo  ex* 
amination  before  moderators  at  Oxford,  or  the 
previous  examination  at  Cambridge,  or  the  ex- 
amination in  arts  for  the  second  year  at  Durham, 
or  who  has  passed  one  of  the  local  examinations 
established  by  the  University  of  Oxford,  or  one 
of  the  nongremial  examinations  established  by 
the  University  of  Cambridge,  or  one  of  the  ex- 
aminations of  the  Oxford  and  Cambridge  Schools 
Examination  Board,  or  one  of  the  matriculation 
examinations  at  the  Universities  of  Dublin  or 
London  (notwithstanding  he  may  not  have  been 
placed  in  the  first  division  of  such  matriculation 
examination),  or  the  examination  for  the  first* 
dsss  certificate  of  the  Colle^  of  Preceptors  in- 
corporated by  Royal  Charter  m  1849. 

The  presidents  of  the  Queen's  Bench  Division, 
the  Common  Pleas  Division,  and  the  Exchequer 
Division  of  the  High  Court  of  Justice,  and  the 
Master  of  the  Rolls,  or  any  three  of  them  (the 
Master  of  the  Rolls  being  one),  may  make,  and 
from  time  to  time  alter  and  revoke  regulations 
extending  the  above  exemption  to  any  persons 
who  pass  any  examination  held  in  any  of  the 
above-mentioned  universities  or  in  the  Owen's 
College,  Manchester,  or  in  any  other  university, 
college,  or  educational  institution,  and  specified 
in  that  behalf  in  the  said  regulations. 

11.  The  presidents  of  the  Queen's  Bench 
Division,  the  Common  Pleas  Division,  and  the 
Exchequer  Division  of  the  High  Court  of  Jus- 
tice, and  the  Master  of  the  RoUs,  or  any  one  or 
more  of  them,  may,  where  under  special  circum- 
stances they  or  he  see  fit  so  to  do,  exempt  any 
person  from  compliance  with  the  enactments  and 
regulations  for  the  time  being  in  force  with 
respect  to  the  preliminary  examination  either 
entirely  or  partially,  or  subject  to  any  such  con- 
ditions as  to  them  or  him  may  seem  fit. 

12.  Any  person  who  has  been  called  to  the 
degree  of  Utter  Barrister  in  England,  and  is  of 
not  less  than  five  years  standing  at  the  bar,  and 
has  procured  himself  to  be  disbarred  with  a  view 
of  becoming  a  solicitor,  and  has  obtained  from 
two  of  the  benchers  of  the  inn  to  which  he 
belongs  or  to  which  he  belonged  a  certificate  of 
his  being  a  fit  and  proper  person  to  practise  as  a 
solicitor,  shall  not  be  re(]^uired  to  obtain  a  certifi- 
cate of  having  passed  an  mtermediate  examination 
under  this  Act,  and  shall  be  entitled  on  passing  a 
final  examination  under  this  Act  (except  so  much 
of  such  examination  as  relates  to  articles  and 


120 


STATUTES  OF  THE  REALML 


[chap.  25. 


service  under  articles)  to  be  admitted  and  enrolled 
as  a  Bolicitor. 

13.  The  presidents  of  the  Queen's  Bench 
Division,  the  Common  Pleas  Division,  and  the 
Exchequer  Division  of  the  High  Court  of 
Justice,  and  the  Master  of  the  Rolls,  or  any  three 
of  them  (the  Master  of  the  Rolls  being  one),  may 
make  and  from  time  to  time  alter  and  revoke 
regulations  directing  that  any  ]>er8on  having 
passed  any  examination  held  in  the  Universities 
of  Oxford  Cambridge  Dublin  Durham  or  Lon- 
don, or  in  the  Queen's  University  in  Ireland,  or 
in  any  of  the  universities  in  Scotland,  or  in  the 
Owen's  College,  Manchester,  or  in  any  other 
university,  college,  or  educational  institution,  and 
specified  in  that  behalf  in  such  regulations,  may 
be  admitted  and  enrolled  as  a  solicitor  after 
service  under  articles  of  clerkship  to  a  practising 
solicitor  for  the  term  of  four  years,  but  not  so  as 
to  allow  in  any  case  a  less  term  of  service  than 
four  years. 

14.  All  regulations  duly  made  by  any  of  Her 
Majesty's  judges  or  by  the  Society  in  pursuance 
of  this  Act  before  the  first  day  of  January  one 
thousand  eight  hundred  and  seventy-eight  shaU 
come  into  force  on  that  day,  and  on  that  day  the 
general  rules  and  regulations,  dated  the  second 
day  of  November  one  thousand  eight  hundred 
and  seventjT-five,  and  the  schedules  thereto,  (with 
the  exception  of  the  regulations  *'As  to  re- 
*'  admission  and  the  taking  out  and  renewal  of 
"  certificates,"  and  "  As  to  custody  of  rolls  and 
documents,"  and  "  Provisions  as  to  notices,  &c. 
already  given,")  shall  cease  to  be  of  any  force  or 
effect. 

Miscellaneous  Amendments  of  Law, 

15.  Where  any  person  articled  to  a  solicitor  has 
not  served  as  a  clerk  under  such  articles  strictlv 
within  the  provisions  of  The  Solicitors  Act,  1843, 
and  the  Solicitors  Act,  1860,  and  any  Act 
amending  the  same,  but  subsequently  to  the 
execution  of  his  articles  bona  fide  serves  (either 
continuously  or  not)  one  or  more  solicitors  as  an 
articled  clerk  for  periods  together  equal  in  dura- 
tion to  the  full  term  for  which  he  was  originally 
articled,  and  has  obtained  such  certificates  as  he 
is  required  by  this  Act  to  obtain,  it  shall  be 
lawfiu  for  the  Master  of  the  Rolls  in  his  discre- 
tion, if  he  is  satisfied  that  such  irregular  service 
was  occasioned  by  accident  mistake  or  some 
other  sufficient  cause,  and  that  such  service, 
although  irregular,  was  substantially  equivalent 
to  a  regular  service,  to  admit  such  person  to  be  a 
solicitor  in  the  same  manner  as  if  such  service 
had  been  a  regular  service  within  the  meaning  of 
the  said  Acts  and  any  Act  amending  the  same. 

16,  Tbe  annual  certificate  required  by  law  to 


be  obtained  by  every  practising  solicitor  from  the 
registrar  of  solicitors,  and  the  declaration  re- 
quired to  be  delivered  to  the  registrar  for  the 
purpose  of  obtaining  such  certificate,  may 
respectively  be  in  the  forms  (A.)  and  (B.)  in  the 
first  schedule  to  this  Act,  or  to  the  like  effect. 

17.  Any  solicitor  may  practise  in  all  courts  and 
before  all  persons  having  or  exercising  power, 
authority,  or  jurisdiction  in  matters  ecdesisstical 
in  England,  and  shall  be  deemed  to  be  duly  quali- 
fied to  practise  and  may  practise  in  all  matters 
relating  to  applications  to  obtain  notarial  faculties, 
and  generally  shall  have  and  may  exercise  all  the 
powers  and  authorities  and  shall* be  entitled  to  all 
the  rights  and  privileges  and  may  fulfil  all  the 
functions  and  duties  which  appertain  or  belong  to 
the  office  or  profession  of  a  proctor,  whether  in 
the  provincial,  diocesan,  or  other  jurisdictions  in 
England. 

18.  Commissioners  for  taking  oaths  in  the 
Supreme  Court  of  Judicature  in  England  shaU 
be  commissioners  for  taking  oaths  in  or  for  the 
purpose  of  any  of  the  ecclesiastical  courts  or  juris- 
dictions, or  matters  eoclesiaatical  in  England, 
or  matters  relating  to  application  for  notarial 
faculties. 

19.  AH  rules  and  regulations,  acts,  mattos, 
and  things  respectively  authorised  or  required  to 
be  made  or  done  by  the  Incorporated  Law 
Society  under  or  in  pursuance  of  this  Act  or  of 
The  Solicitors  Act,  1843,  or  of  The  Solidtors  Act, 
1860,  or  under  any  orders,  rules,  and  regulations 
made  in  pursuance  tiiereof  respectively,  maj  be 
made  or  done  by  the  Council  for  the  time  being 
of  the  Society  on  behalf  of  the  Society. 

20.  All  rules  regulations  certificates  notices  and 
other  documents  made  or  issued  by  the  Inoat- 
porated  Law  Society  for  any  purpose  whaterer 
may  be  in  writing  or  print,  or  partly  in  writing 
and  partly  in  print,  and  may  be  signed  on  behalf 
of  the  Society  by  the  secretary,  or  by  such  other 
officer  or  officers  of  the  Socie^  as  may  be  from 
time  to  time  prescribed  by  the  Council. 

21.  All  enactments  referring  to  attorneys 
which  are  in  force  immediately  after  the  coming 
into  operation  of  this  Act  shall  be  construed  as  if 
the  expression  ''8<)licitor  of  the  Supreme  Coort" 
were  therein  substituted  for  tae  expression 
'*  attorney,''  and  all  enactments  relating  to  the 
examinations  of  attorneys  and  solidtors  which 
are  in  force  immediately  after  the  coming 
into  operation  of  this  Act  shall  be  construed  as 
relating  to  the  examinations  to  be  held  in 
pursuance  of  this  Act. 
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Temporary  Provision  and  Repeal. 

22.  All  persons  who  before  this  Act  comes  into 
operation  have  passed  a  prelixmnary  but  have  not 
passed  an  intermediate  or  final  examination,  and 
all  persons  who  have  passed  an  intermediate  but 
hare  not  passed  a  final  examination  under  the 
enactments  and  regulations  hereby  repealed^ 
shsll  be  deemed  respectively  to  have  passed  a 
pieliminaiy  or  a  preliminary  and  intmnediate 
examination  under  this  Act  as  the  case  may  be^ 
and  all  persons  who  have  passed  a  final  examina- 
tion under  the  said  enactments  and  regulations 
but  have  not  been  admitted  shall  be  deemed  to 
have  passed  a  final  examination  under  this  Act. 

23.  The  Acts  mentioned  in  the  first  part  of  the 
second  schedule  to  this  Act  are  hereby  repealed 
as  from  the  first  day  of  January  one  thousand 
eight  hundred  and  seventy-eight,  to  the  extent 
specified  in  the  third  column  in  the  said  part  of 
that  schedule,  with  the  qualification  that  so  much 
of  the  said  Acts  as  is  set  forth  in  the  second  part 


of  that  schedule  shall  be  re-enacted  in  manner 
therein  appearing,  and  shall  be  of  the  same  force 
as  if  enacted  in  the  body  of  this  Act :  Provided 
also,  that  this  repeal  shaU  not  affect — 

(a)  Anything  duly  done  or  suffered  under 

any  enactment  hereby  repealed;  or, 

(b)  Any  right,  liability,  or  penalty  acquired, 

accrued,  or  incurred  under  any  enact- 
ment hereby  repealed,  or  any  legal 
proceeding  or  remedy  in  respect  of 
any  such  right,  liability,  or  penalty, 
and  any  such  legal  proceeding  and 
remedy  may  be  carried  on  as  u  this 
Act  had  not  been  passed ; 

And  the  regulations  made  by  certain  of  the 
judges  of  the  High  Court  of  Justice  in  pursuance 
of  the  power  contained  in  section  14  of  The 
Judicature  Act,  1875,  for  adapting  the  enactments 
and  forms  therein  mentioned,  shall  as  from  the 
said  first  day  of  January  one  thousand  eight 
hundred  and  seventy-eight  cease  to  be  of  any 
force  or  effect. 


-»oJ»ioc- 


The  Schedules  referred  to  in  the  foregoing  Act. 


The  First  Schedule. 


Form  (A.) 
Registrar's  Certificate, 

No.  18 

Porsoant  to  The  Solicitors  Act,  1843,  and  the 

Acts  amending  the  same,  the  Incorporated  Law 

Society,  as  the  registrar  of    solicitors,    hereby 

certifies  that  solicitor  of  the 

Supreme  Court,  whose  place  of  business  •[  ^  ]•  at 

,  hath  this  day  left 
with  the  secretaiT  of  the  said  society  a  declaration 
in  writing  signed  by  (a)  , 

containing  his  name  and  place  or  places  of  busi- 
ness, together  with  the  term  and  year,  or  the 
month  and  vear  in  or  as  of  which  he  was  ad- 
mitted, and  nereby  further  certifies  that  the  said 
solicitor  is  duly  enrolled  a  solicitor  of  the 
Supreme  Court,  and  is  entitled  to  practise  as 
such  solicitor  on  this  certificate  being  duly 
stamped  as  required  by  law. 

Given  under  the  hand  of  the  secretary  of  the 
Incorporated  Law  Society  this 
day  of  187    . 

Secretary. 

Produced  and  entered  this  day  of 

187    . 

(a)  The  said  solicitor  or  the  said  solicitor's 
putoer  on  his   behalf  or  the    said    solicitor's 


London  agent  as  the  case  may  he.  The  name  of 
the  partner  or  agent  need  not  be  inserted  here. 

**♦  If  this  Certificate  is  stamped  qfter  the  \st 
January,  it  must  be  produced  to  the  registrar  of 
solicitors  within  a  month  of  the  payment  of  the 
duty. 

If  admitted  a  notary  this  certificate  should  be 
entered  at  the  Faculty  C^e;  if  a  proctor  it  showUl 
be  entered  in  the  court  tn  which  he  is  admitted. 


Form  (B.) 


Declaration  for  obtaining  the  Registrar's 
Certificate. 

No.  18 

I  hereby  declare  that 
was  admitted  an  attorney  of  {a)  , 

in  Term  in  the 

year  18  [or]  a  solicitor  of  the  Supreme 

Court  in  the  month  of  in  the  year 

18  and  that  |  "^  \  place  of  business  {  "  | 

as  follows  (6) : — 

Dated  this  day  of  18    . 

Signature 

[Partner  or  London  agent  of  the  said  ][ 

To  the  Registrar  of  Solicitors. 

(a)  One  court  is  sufficient. 

(b)  If  removed  since  last  certificate  state  such 
removal. 
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The  Sbcond  Schbdulb. 


Part  I. 

Enactments  repealed. 


Sesrion  and  Chapter. 


Title  or  Short  Title. 


Extent  of  BepeaL 


6  &  7  Vict.  c.  73 


23  &  24  Vict.  c.  127    - 


33  &  34  Vict.  c.  28 


An  Act  for  consolidating  and 
amending  several  of  the  laws 
relating  to  attornejrs  and  solici- 
tors practising  in  England 
and  Wales. 

An  Act  to  amend  the  laws  relat- 
ing to  attorneys,  solicitors, 
proctors,  and  certificated  con- 
veyancers. 


The   Attorneys   and     Solicitors 
Act,  1870. 


Sections  15, 16, 17,  IS,  20,  and  so  much 
of  section  30  and  of  the  Second  Sc^ 
dale  as  relates  to  fees  payable  to  tiie 
Incorporated  Law  Society. 


Sections  8,  9, 11,  13, 14,  section  19  from 
the  words  " and  after"  to  the  end  of 
the  section;  section  20  from  the 
words  "and  the  said  Lords  Chief 
Justices  "  to  the  words  "  from  time  io 
time,"  section  23,  and  the  Schedules 
(A.)  and  (B.) 

Section  20. 


Part  II. 

6  &  7  Vict.  c.  73.  s.  16. 
If  the  Master  of  the  Rolls  or  any  of  the  judges 
of  the  Queen's  Bench  Division,  the  Common 
Pleas  Division,  or  the  Exchequer  Division  of  the 
High  Court  of  Justice  is,  oy  a  certificate  or 
certificates  granted  in  pursuance  of  this  Act, 
satisfied  with  respect  to  any  person  applying  to 
be  admitted  a  solicitor  of  tne  Supreme  Court 
that  such  person  is  duly  qualified  to  be  admitted 
to  act  as  a  solicitor  of  the  Supreme  Court,  then 
and  not  otherwise  the  Master  of  the  Rolls  shaU 
administer  the  requisite  oath  and  cause  such 
person  to  be  admitted  a  solicitor  of  the  Supreme 
Court,  and  his  name  to  be  enroUed  as  a  solicitor 
of  such  Court,  which  admission  shall  be  written 
on  parchment  and  signed  by  the  Master  of  the 
Rolls. 

6  &  7  Vict.  c.  73.  s.  20. 

Such  person  or  persons  as  the  presidente  of  the 
Queen's  Bench  Division,  the  Common  Pleas 
Division,  and  the  Exchequer  Division  of  the 
High  Court  of  Justice,  jointly  with  the  Master  of 
the  Rolls,  shall  for  that  purpose  appoint,  shall 
have  the  custody  and  care  of  the  rolls  or  books 


wherein  persons  are  enrolled  as  solicitors  of  the 
Supreme  Court,  and  shall  be  deemed  and  taken 
as  the  proper  officer  or  officers  for  filing  such 
affidavite  as  in  The  Solicitors  Act,  1843,  m 
mentioned,  and  he  or  they  is  or  are  hereby  also 
respectively  required  from  time  to  time,  without 
fee  or  reward,  other  than  as  in  the  said  Act  men- 
tioned, to  enrol  the  name  of  every  person  who 
shall  be  admitted  a  solicitor  of  the  Suprane 
Court  pursuant  to  the  directions  in  the  said  Act. 
and  tne  time  when  admitted,  in  alphabetical 
order,  in  rolls  or  books  to  be  kept  for  that 
purpose,  to  which  rolls  or  books  all  persoDS  shall 
and  may  have  free  access  without  fee  or  reward. 

23  &  24  Vict.  c.  127.  b.  23. 
If  any  solicitor  of  the  Supreme  Court,  after 
having  at  any  time  taken  out  a  stamped  certifi- 
cate, neglecte  for  a  whole  year  i^Pter  the  expi- 
ration thereof  to  renew  the  same  for  the  following 
year,  the  registrar  shall  not  afterwards  grant  a 
certificate  to  such  solicitor,  except  under  an  order 
of  the  Master  of  the  Rolls,  and  it  shdU  be  lawful 
for  the  Master  of  the  Rolls  to  dnect  the  registrar 
to  issue  a  certificate  to  such  person  on  such 
terms  and  conditions  as  he  may  think  fit. 


CHAF.  26.] 
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Chap.  26. 
Companies  Ads  Amendment. 


ABSTRACT  OP  THB  BNACTMBNTB. 

1.  Sliort  title. 

2.  Cmutruction  of  Act, 

3.  Construction  of  "  cental "  and  powers  to  reduce  capital  contained  in  30  4*  31  Vict,  c.  1 31 . 

4.  AppUeation  (^provisions  qf  30  4*  31  Vict,  c,  131. 

5.  Tower  to  reduce  capital  by  the  cancellation  of  unissued  shares, 

6.  Reception  of  certified  copies  of  documents  as  legal  evidence. 


An  Act  to  amend  the  Companies  Acts  of 
1862  and  1867.  (23d  July  1877.) 

Whbrrab  doubts  have  been  entertained 
wbethcr  the  power  given  by  the  Companies  Act, 
1867,  to  a  company  of  reducing  its  capital  ex- 
tends to  paid-up  capital,  and  it  is  expedient  to 
remove  such  doubts : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  Companies  Act,  1877* 

2.  This  Act  shall,  so  far  as  is  consistent  with 
the  tenor  thereof,  be  construed  as  one  with  the 
Companies  Acts,  1862  and  1867,  and  the  said 
Acts  and  this  Act  may  be  referred  to  as  "  The 
Companies  Acts,  1862, 1867,  and  1877." 

3.  The  word  "capital"  as  used  in  the  Com- 
panies Act,  1867,  shall  include  paid-up  capital ; 
and  the  power  to  reduce  capital  conferred  by  that 
Act  shall  include  a  power  to  cancel  any  lost 
capital,  or  any  capital  unrepresented  by  available 
assets,  or  to  pay  off  any  capital  which  may 
be  in  excess  of  the  wants  of  the  company;  and 
paid-up  capital  may  be  reduced  either  with  or 
without  extinguishmg  or  reducing  the  liability 
(if  any)  remaining  on  the  shares  of  the  conipany, 
and  to  the  extent  to  which  such  liability  is  not 
extinguished  or  reduced  it  shall  be  deemed  to  be 
preserved,  notwithstanding  anything  contained 
in  the  Companies  Act,  1867* 

4.  The  provisions  of  the  Companies  Act,  1867, 
as  amended  by  this  Act,  shall  apply  to  any  com- 
pany reducing  its  capital  in  pursuance  of  this 
Act  and  of  the  Companies  Act,  1867,  as  amended 

by  this  Act :  ,      .  -  xt_ 

Provided  that  where  the  reduction  of  the 
capital  of  a  company  does  not  involve  either  the 


diminution  of  any  liability  in  respect  of  unpaid 
capital  or  the  payment  to  any  slweholder  of  any 
paid-up  capital, 

(1.)  The  creditors  of  the  company  shall  not, 
unless  the  Court  otherwise  direct,  be 
entitled  to  object  or  required  to  consent 
to  the  reduction ;  and 

(2.)  It  shall  not  be  necessary  before  the  pre- 
sentation of  the  petition  for  confirming 
the  reduction  to  add,  and  the  Court 
may,  if  it  thinks  it  expedient  so  to  do, 
dispense  altogether  with  the  addition 
of  the  words  "  and  reduced,"  as  men- 
tioned in  the  Companies  Act,  1867* 
In  any  case  that  the  Court  thinks  fit  so  to  do, 
it  may  require  the  company  to  publish  in  such 
manner  as  it  thinks  fit  the  reasons  for  the  re- 
duction of  its   capital  or  such  other  inforaoa- 
tion  in  regard  to  the  reduction  of  its  capital 
as  the  Court  may  think  expedient  with  a  view 
to  give  proper    information  to    the  public  in 
relation  to  the  reduction  of  its  capital  by  a  com- 
pany, and  if  the  Court  thinks  fit,  the  causes 
which  led  to  such  reduction. 

The  minute  required  to  be  registered  in  the 
case  of  reduction  of  capital  shall  show,  in  addi- 
tion to  the  other  particulars  required  by  law,  the 
amount  (if  any)  at  the  date  of  the  registration  of 
the  minute  proposed  to  be  deemed  to  have  been 
paid  up  on  each  share. 

5.  Any  company  limited  by  shares  may  so  hi 
modify  the  conditions  contamed  in  its  memo- 
randum of  association,  if  authorised  so  to  do  by 
its  regulations  as  originally  framed  or  as  altered 
by  special  resolution,  as  to  reduce  its  capital  by 
cancelling  any  shares  which,  at  the  date  of  the 
passing  of  such  resolution,  have  not  been  taken 
or  agreed  to  be  taken  by  any  person ;  and  the 
provisions  of  "  The  Companies  Act,  1867,"  shall 
not  apply  to  any  reduction  of  capital  made  in 
pursuance  of  this  section, 

6.  And  whereas  it  is  expedient  to  make  pro- 
ision  for  the  reception  as  legal  evidence  of  certi- 
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ficates  of  incorporation  other  than  the  original 
certificates,  ana  of  certified  copies  of  or  extracts 
from  any  documents  filed  and  registered  under 
the  Companies  Acts,  1862  to  1877  :  Be  it  enacted, 
that  any  certificate  of  the  incorporation  of  any 
company  given  bv  the  registrar  or  by  any  assist- 
ant registrar  for  the  time  being  shall  be  received 
in  evidence  as  if  it  were  the  original  certificate ; 
and  any  copy  of  or  extract  from  any  of  the  docu- 
ments or  part  of  the  documents  kept  and  regis- 


tered at  any  of  the  offices  for  the  registration  of 
joint  stock  companies  in  England,  Scotlud,  or 
Ireland,  if  duly  certified  to  be  a  true  copy  under 
the  hand  of  the  registrar  or  one  of  the  assistant 
registrars  for  the  tinis  being,  and  whom  it  shall 
not  be  necessary  to  prove  to  be  the  registrar  or 
assistant  registrar,  shall,  in  all  legal  proceedings, 
civil  or  criminal,  and  in  all  cases  whatsoever,  be 
received  in  evidence  as  of  equal  validity  with  the 
original  document. 


Chap.  27. 
Public  IVorks  Jjoans  {Ireland). 


ABSTRACT  OP  THB   ENACTMENTS. 

Preliminary, 


1.  Short  title, 

2.  Definition  of**  county,^' 


PART  I. 


Amendment  as  to  Loans  to  Local  Authorities  and  Remission  of  sundry  Loans. 

3.  Charge  of  interest  on  local  loans  in  Ireland,  and  provisions  as  to  their  issue  and  remission. 

4.  Recovery  from  grand  jury  of  advances  made, 

5.  Advances  for  support  of  lunatic  asylums  by  county  treasurer  instead  of  out  of  Consolidated  Fmd, 

6.  Power  to  lend  for  purchase  of  tolls  of  briage  on  security  of  county  cess. 

7.  Advance  for  improvement  of  landed  property  to  carry  interest  from  date  of  advance. 

8.  Advances  for  teachers  dwellings  to  carry  interest  from  the  date  of  advance. 

9.  Extinguishment  of  debts  in  second  schedule. 
10.  Repeal  of  Acts. 


PART  II. 

Permanent  provision  as  to  Funds  for  Loans  for  Commissioners  of  Public  Works. 

11.  Annual  estimate  of  amounts  required. 

12.  Issue  of  money  for  purpose  of  loans. 

13.  Money  so  issued  to  be  applied  to  loans, 

14.  Borrowing  for  the  purpose  of  raising  money. 

15.  Accounts  and  audit. 

16.  Repeal  of  enactments  authorising  issues  for  loans. 


PART  III. 

Annual  issue  of  Money  for  Loans  by  Commissioners  of  Public  Works. 

17.  Grant  of  700,0001.  for  loan  during  the  period  ending  the  30th  of  June  1878. 
Schedules. 


CHAP.  27.] 
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An  Act  to  grant  Money  for  the  purposes 
of  Loans  by  the  Commissioners  of 
Public  Works  in  Ireland,  and  to  remit 
certain  Loans,  and  to  amend  the  Law 
relating  to  Loans  for  public  purposes 
by  the  Commissioners  of  Public  Works 
in  Ireland.  (23d  July  1877.) 

Whirbas  under  divers  Acts,  and  particularly 
those  mentioned  in  the  first  schedule  to  this  Act, 
adTances  out  of  the  Consolidated  Fund  are  made, 
withoat  interest,  for  divers  purposes  in  Ireland, 
and  are  repayable  by  counties,  counties  of  cities, 
and  counties  of  towns  in  Ireland  upon  present- 
ments made  by  the  grand  jury,  and  such  advances 
are  made  in  different  methods  and  by  different 
aathorities : 

And  whereas  it  is  expedient  to  authorise  inte- 
rest to  be  chained  on  such  of  those  advances  as 
are  mentioned  in  the  first  part  of  the  said  sche- 
dule, and  to  provide  that  they  should  be  made  in 
one  method  and  by  one  authority : 

And  whereas  it  is  expedient  that  the  advances 
under  the  Acts  mentioned  in  the  second  part  of 
the  first  schedule  to  this  Act  should,  after  a 
limited  period,  be  made  by  treasurers  of  counties, 
and  not  out  of  the  Consolidated  Fund : 

And  whereas  certain  advances  out  of  the  Con- 
lolidated  Fund  have  been  made  in  Ireland  for 
the  objects  mentioned  in  the  second  schedule  to 
this  Act)  and  upon  each  of  these  advances  the 
amount  mentioned  in  that  schedule,  together 
with  interest,  is  unpaid,  and  due  to  the  Consoli- 
dated Fund  : 

And  whereas  no  sums  have  been  recovered, 
either  by  way  of  principal  or  interest,  upon  the 
said  advances  during  a  long  period  of  years,  and 
it  is  inexpedient  to  keep  open  for  any  further 
period  the  account  of  sucn  advances : 

And  whereas  it  is  expedient  to  make  better 
provision  with  respect  to  the  provision  of  funds 
for  the  purpose  of  loans  by  the  Commissioners  of 
Public  Works  in  Ireland,  and  to  grant  money  for 
those  loans : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majestv,  bv  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

Preliminary. 

1.  This  Act  may  be  cited  as  the  Public  Works 
Loans  (Ireland)  Act,  1877. 

2.  In  this  Act  the  term  "county"  means  a 
county  at  large,  also  a  county  of  a  city,  a  county 
of  a  town  and  city,  and  a  city  or  town  and 
county. 


PART  I. 

Amendment  as  1o  Loans  to  Local  Authorities  and 
Remission  of  sundry  Loans. 

3.  All  advances  out  of  the  Consolidated  Fund 
made  by  way  of  loan  after  the  passing  of  this 
Act,  in  pursuance  of  the  Acts  mention^  in  the 
first  part  of  the  first  schedule  to  this  Act,  or  of 
an^  other  Act  authorising  loans  to  local  autho- 
rities in  Ireland  without  interest  (other  than  fair 
the  purposes  mentioned  in  the  second  part  of  the 
said  schedule),  shall  bear  interest  at  the  rate  of 
three  and  a  half  per  cent,  per  annum,  or  at  such 
other  rate  as  the  Commissioners  of  Her  Majesty's 
TreajBury  (in  this  Act  referred  to  as  the  Treasunr) 
from  time  to  time  fix,  in  order  to  enable  tne 
advance  to  be  nuule  without  loss  to  the  Ex- 
chequer. 

All  such  advances  shall  be  made  through  the 
Commissioners  of  Public  Works  in  Ireland,  acting 
under  the  direction  of  the  Treasury,  in  such 
manner  as  the  Treasury  shall  by  order  from  time 
to  time  direct ;  and  the  power  vested  by  the  said 
Acts  in  the  Lord  Lieutenant,  or  the  Lord  Lieu- 
tenant in  Council,  to  direct  any  sum  to  be  issued 
out  of  the  Consolidated  Fund,  shall  be  transferred 
to  and  vested  in  the  Treasury. 

Every  such  advance  and  the  interest  thereon 
shall  be  repaid  within  such  period  from  the  date 
of  the  advance  as  the  Treasury  shall  by  order 
from  time  to  time  fix,  so  that  it  do  not  in  any 
case  exceed  twenty  years  or  any  less  period  fixed 
by  the  said  Acts ;  all  orders  made  by  the  Trea- 
sury in  pursuance  of  this  section  shall  be  laid 
before  each  House  of  Parliament  within  forty 
days  next  after  the  same  are  made,  if  Parliament 
is  then  sitting,  or,  if  not,  within  forty  days  after 
the  then  next  meeting  of  Parliament. 

Nothing  in  the  foregoing  provisions  of  this 
section  shall  apply  to  loans  which  at  the  passing 
of  this  Act  have  been  authorised  by  an  Order  of 
the  Lord  Lieutenant  in  Council. 

All  advances  made  (whether  before  or  after  the 
passing  of  this  Act)  in  pursuance  of  the  said  Acts 
shall  be  remitted  or  compounded  only  under  the 
authority  of  Parliament  in  each  case. 

4.  Where  any  advance  made  in  pursuance  of 
the  Acts  mentioned  in  the  first  schedule  to  this 
Act,  whether  made  before  or  after  the  passing  of 
this  Act,  has  been  made  on  the  faith  of  the  pre- 
sentment of  a  grand  jury,  or  a  grand  jury  are 
authorised  or  required  to  present  the  amount 
required  for  the  repayment  of  any  such  advance 
as  above  mentioned,  the  grand  jury  shall  be 
authorised  and  required,  without  any  previous 
proceeding  at  any  presentment  sessions,  to 
present  toe  amount  required  for  the  repayment 
of  the  whole  of  such  advance,  and  of  the  interest 
thereon ;  and  upon  the  certificate  of  the  Com- 
missioners of  Public  Works  in  Ireland  that  any 
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sum  in  respect  of  an  advance,  or  interest  on  an 
advance,  is  due  to  the  Consolidated  Fund  from 
any  county,  or  any  part  thereof,  being  sent  to  the 
secretary  of  the  grand  jury  of  such  county,  the 
grand  jury  shall  at  the  next  assizes  or  presenting 
term,  without  any  previous  proceeding  at  any 
presentment  sessions,  present  such  sum,  or  in 
default  thereof  the  judge  of  assize  or  the  court 
shall  Older  such  sum  to  be  raised,  which  order 
shall  have  the  force  of  a  presentment,  and  such 
sum  shall  be  applotted  and  raised  and  levied 
accordingly  as  if  the  same  had  been  inserted  on 
a  presentment  duly  made  at  such  assizes  or  pre- 
senting term;  and  every  sum  raised  in  pursuance 
of  this  section  shall  be  paid  into  the  Bank  of 
Ireland  to  the  account  of  Commissioners  of 
Public  Works  in  Ireland,  or  in  such  other 
manner  as  the  Treasury  from  time  to  time  direct. 
In  this  section,  the  expression  *'  grand  jury " 
shall  include  the  town  council  of  an^  borough  to 
whom  the  powers  of  a  grand  jury  with  respect  to 
the  presentment  of  public  money  have  been 
transferred. 

5.  Whereas  by  the  Act  of  the  session  of  the 
first  and  second  years  of  the  reig^n  of  Her  present 
Majesty,  chapter  one  hundred  and  sixteen, 
intituled  **  An  Act  to  f^ilitate  advances  out  of 
''  County  Monies  for  the  support  of  County 
**  Gaols  and  Institutions  in  Ireland,"  provision 
is  made  for  the  treasurer  of  a  county  or  county 
of  a  city  or  town  in  Ireland  advancing  sums 
reouired  for  the  support  of  any  gaol  or  other 
puolio  institution  for  which  a  presentment  has 
been  made  at  the  preceding  assizes,  and  it  is 
expedient  that  advances  for  the  opening  and 
maintenance  of  a  lunatic  asylum  should  be  made 
in  pursuance  of  that  Act,  and  not  out  of  the 
Consolidated   Fund;     be  it   therefore    enacted 

that— 

A  lunatic  asylum  shall  be  deemed  to  be  a 
public  institution  within  the  meaning  of  the  Act 
above  in  this  section  recited,  and  advances  for  the 
support  thereof  may  be  made  accordingly. 

After  the  thirty-first  day  of  March  one  thousand 
eight  hundred  and  seventy-eight,  advances  shall 
not  be  made  out  of  the  Consolidated  Fund  in 
pursuance  of  the  Acts  mentioned  in  the  second 
part  of  the  first  schedule  to  this  Act. 

Any  advance  made  in  pursuance  of  those  Acts 
before  the  said  day  shall  be  repaid  by  such  in- 
stilments as  the  Treasury  may  fix. 

6.  Where  any  Commissioners,  acting  under 
any  Act  of  Parliament  passed  either  before  or 
after  the  passing  of  this  Act  in  relation  to  any 
bridge  or  the  tolls  thereof,  are  authorised  to 
borrow  any  sum  or  sums  of  money  for  the 
purpose  of  the  purchase  of  the  tolls  payable  on 
such  bridge,  or  of  paying  off  any  Hen  or  incum- 
brance on  such  tolls,  or  otherwise  of  freeing  such 


bridge  from  toll,  and  the  principal  and  interest 
of  the  sum  or  sums  so  borrowed  an  charged  by 
such  Act  on  the  county  cess  or  grand  jary  nte 
of  any  county,  or  of  any  part  or  parts  thereof, 
and  are  required  hj  the  said  Act  to  be  presented 
bjT  the  grand  Junes  of  such  county,  the  Ccfm- 
missioners  of  Public  Works  in  Ireluid  may,  tf  it 
seems  fit,  lend,  in  accordance  with  the  Acts 
relating  to  loans  by  those  Commissionen,  any 
sum  or  sums  of  money  for  the  purposes  afore- 
said; and  if  an  arrangement  for  any  such  loan 
has  been  made  by  the  Commissioners  of  Public 
Works,  and  approved  by  the  Commisdonere  of 
Her  Majesty's  Treasury  before  the  passing  of 
this  Act,  the  sum  or  sums  may  be  lent  on  tiie 
terms  of  such  arrangement. 

For  the  purpose  of  anv  loan  under  this  section, 
the  grand  jury  or  grand  juries  shall  present  the 
amount  required  for  the  repayment  of  such  loan 
and  the  interest  thereon,  and  direct  the  same  to 
be  raised  by  the  instahnents  and  at  the  times 
required  for  such  repayment,  and  the  same  sball 
be  raised  accordingly,  and  the  provisions  of  this 
Act  with  respect  to  the  recovery  of  an  anumnt 
required  for  the  repayment  of  an  advance  to  a 
grand  jury  shall,  without  prejudice  to  any  o^er 
remedy,  apply  in  like  manner  aa  if  a  loan  under 
this  section,  and  the  interest  thereon,  were  an 
advance  made  to  a  grand  juiy  in  pursuance  of 
the  Acts  mentioned  m  the  first  schedule  to  this 
Act:  Provided,  that  where  the  said  loan  is 
charged  on  the  county  cess  or  grand  juiy  rate  of 
a  pi^  only  of  a  county,  the  same  shall  be  ap- 
plotted, raised,  and  levied  in  that  part  only. 

7.  Whereas  by  section  thirty-seven  of  the  Act 
of  the  session  of  the  tenth  year  of  the  reign  of 
Her  present  Majesty,  chapter  thirty-two,  intituled 
**  An  Act  to  facilitate  the  Improvement  of  Landed 
"  Property  in  Ireland,"  the  Commissioners  of 
Public  Works  in  Ireland  are  authorised,  with  the 
sanction  of  the  Treasury,  to  make  loans  for  the 
purposes  of  that  Act,  repayable  by  means  of  a 
rentcharge  at  six  pounds  ten  shiUmgs,  payable 
for  a  term  of  twenty-two  years,  by  half-yearlr 
payments  on  every  fifth  day  of  April  and  tenu 
day  of  October  in  every  year  during  the  said 
tenn,  to  be  computed  from  the  second  of  those 
dates  which  shall  happen  next  after  the  advance : 

And  whereas  by  section  three  of  the  Act  of 
the  session  of  the  twenty-ninth  and  thirtietii 
years  of  Her  Majesty,  chapter  forty,  intituled 
"  An  Act  to  authorise  a  further  advance  of 
"  money  for  the  same  and  additional  purposes," 
the  Commissioners  are  authorised  to  make  loans 
for  the  purposes  of  that  Act  and  the  Acts 
therein  recited,  repayable  by  means  of  a  rent- 
charge  at  five  pounds  per  centum  per  annum, 
payable  for  a  term  of  thirty-five  years,  by  half- 
yearly  payments  on  every  fifth  day  of  April  and 
tenth  day  of  October  in  every  year  during  the 
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nid  term,  to  be  computed  from  the  second  of 
those  dates  which  shall  happen  next  after  the 
advance :  And  whereas  it  is  expedient  to  amend 
the  same  by  authorising  interest  to  be  charged 
on  such  loans  from  the  day  of  each  advance  to 
the  first  gale  day  that  shall  next  follow  in 
manner  following : 

Be  it  therefore  enacted  that  in  case  any  loan 
is  made  after  the  passing  of  this  Act  in  pursuance 
of  the  said  recited  Acts  of  tenth  Victoria,  chap- 
ter thirty-two,  and  twenty-ninth  and  thirtieth 
Victoria,  chapter  forty,  or  either  of  them,  or  any 
other  Acts  continuing  and  extending  the  provi- 
sions of  either  of  them,  it  shall  be  lawful  to 
forther  charge  the  lands  included  in  any  order  of 
the  said  Commissioners  of  Public  Works  with 
interest  on  such  loan  at  the  rate  of  three  and  a 
half  per  centum  per  annum  from  the  date  of 
each  advance  to  the  first  gale  day  which  shall 
next  hMpen ;  videlicet,  the  fifth  day  of  April  or 
the  tentn  day  of  October. 

8.  Whereas  by  section  three  of  the  Act  of  the 
session  of  the  thirty-eighth  and  thirty-ninth 
years  of  Her  Majesty,  chapter  eighty-two,  inti- 
tuled '*  An  Act  to  afford  facilities  for  the  erec- 
*'  tion,  enlargement,  improvement,  and  purchase 
*'  of  dwelling-houses  for  residences  for  teachers 
"  of  certain  national  schools  in  Ireland,"  it  is 
provided  that  every  loan  shall  be  repayable  by  an 
annual  sum  of  five  pounds  for  every  one  hundred 
ponnds  of  such  sum  from  time  to  tmie  advanced, 
and  to  be  payable  for  the  term  of  thirty-five 
years,  to  be  computed  from  the  date  of  the  ad- 
vance in  respect  of  which  the  said  annual  sum 
sfaaU  be  charged,  such  annual  sum  to  be  paid  by 
equal  hidf-yearly  payments  on  the  fifth  day  of 
April  and  tenth  iaj  of  October  in  every  year 
during  the  said  term  of  thirty-five  years,  with 
such  apportionment,  if  any,  as  may  be  necessary 
in  respect  of  the  first  and  last  of  such  pay- 
ments: 

And  whereas  it  ia  desirable  that  the  repayment 
of  all  loans  made  under  the  provisions  of  the  said 
recited  Acts  of  the  tenth,  the  twenty-ninth  and 
thirtieth,  and  the  thir^-eighth  and  thirty-ninth 
years  of  Her  present  Majesty  shall  be  uniform  in 
respect  of  date  of  repayment  and  interest : 

Be  it  therefore  enacted  that  in  aU  advances 
made  in  pursuance  of  the  thirty-eighth  and 
thirty-nintn  Victoria,  chapter  eighty-two,  not- 
withstanding the  provisions  of  the  said  recited 
third  section  as  to  the  mode  of  computing  the 
rentcharges  payable  thereunder,  such  rentchar^es 
shall  be  computed  and  paid  in  accordance  with 
the  provisions  of  the  third  section  of  the  twenty- 
ninth  and  thirtieth  Victoria,  chapter  forty,  as 
amended  by  the  seventh  section  of  this  Act  in 
respect  of  interest  which  shall  accrue  from  the 
date  of  the  advance  to  the  first  gale  day  which 
shall  next  happen. 


9.  The  debts  due  to  the  Consolidated  Fund 
mentioned  in  the  second  schedule  to  this  Act, 
and  all  arrears  of  interest  thereon,  shall,  after  the 
passing  of  this  Act,  be  extinguished : 

Provided  that  any  debt  which  in  the  schedule 
is  expressed  to  be  remitted  only  upon  perform- 
ance of  any  condition  shall  not  be  remitted  until 
that  condition  is  performed. 

10.  So  much  of  the  Acts  mentioned  in  the  first 
schedule  to  this  Act  as  is  inconsistent  with  this 
part  of  this  Act  is  hereby  repealed  : 

Provided  that  such  repeal  shall  be  without 
prejudice  to  any  right  acquired  or  liability  accrued 
under  any  enactment  hereby  repealed,  and  any 
sum  advanced  in  pursuance  of  such  enactment 
may  be  recovered  as  if  that  enactment  had  not 
been  repealed,  and  proceedings  for  the  enforce- 
ment thereof  taken  accordingly. 


PART  II. 


Pennaneai  provision  as  to  Funds  for  Loom  for 
Commissioners  of  Public  Works. 

11.  For  the  purpose  of  passing  an  annual  Act 
of  Parliament  granting  money  for  the  purpose 
of  loans  by  the  Commissioners  of  Public  Works 
in  Ireland,  every  intending  borrower  shall  send 
to  the  Commissioners,  on  or  before  the  thirty- 
first  day  of  December  in  every  year,  a  statement 
of  the  new  loan  or  instalments  of  a  loan  already 
granted  which  the  sender  will  probably  apply  to 
borrow  during  the  ensuinpf  financial  year;  and 
the  Commissioners  of  Public  Works  shall  as  soon 
as  practicable  submit  all  such  statements  to  the 
Treasury,  with  such  observations  thereon  and 
information  respecting  the  same  as  they  may 
think  expedient,  and  as  may  be  necessary  for 
enabling  the  Treasury  to  lay  before  the  House  of 
Commons  an  estimate  of  the  amount  required  to 
be  granted  for  the  purpose  of  loans  by  tne  Com- 
missioners of  Public  Works. 

The  Commissioners  of  Public  Works  shall  not, 
except  with  the  special  permission  of  the  Trea- 
sury, decide  upon  complying  with  an  application 
for  a  loan,  or  advance  any  instalment  of  a  loan^ 
which  has  not  been  included  in  such  a  statement 
as  above  mentioned. 

The  Treasury,  if  they  think  that  after  providing 
for  the  loans  and  instalments  included  in  the  said 
statements,  or  such  of  them  as  will  actually  be 
advanced,  there  will  be  a  balance  out  of  the  sum 
granted  by  Parliament  sufficient  to  meet  any  loan 
or  instalment  not  included  in  the  statements, 
may,  if  thev  think  fit,  grant  such  special  per- 
mission, and  may  grant  it  conditionally  upon  the 
said  btJance  being  in  their  opinion  sufficient 
when  the  time  for  the  actual  payment  arrives. 
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The  CJommiasionen  of  Public  Works,  with  the 
consent  of  the  Treasury,  may,  if  they  think  fit, 
from  time  to  time  make  and  when  made  rescind 
and  vary  regulations  requiring  quarterly  state- 
ments to  be  sent  by  the  borrowers  of  the  amounts 
which  will  be  required  by  such  borrowers ;  and 
while  such  regulations,  if  any,  are  in  force,  the 
Treasury  may,  if  they  think  fit,  refuse  to  issue  in 
any  quarter  of  a  financial  year  any  larger  sum 
than  the  total  of  the  amounts  named  in  the  state- 
ments referring  to  such  quarter. 

12.  When  any  money  has  been  granted  by 
Parliament  for  the  purpose  of  loans  by  the  Com- 
missioners of  Public  Works,  the  Treasury  may 
from  time  to  time,  as  they  think  fit,  issue  out  of 
the  Consolidated  Fund  of  the  United  Kingdom, 
or  the  growing  produce  thereof,  the  required 
sums,  not  exceeding  in  the  whole  the  amount  so 
granted. 

The  said  sums  shall  be  issued  in  such  manner 
as  the  Treasury  may  from  time  to  time  direct 
during  the  period  authorised  by  the  Act  granting 
the  same,  or,  if  no  period  is  authorised,  during 
the  financial  year  for  which  such  Act  was  passeo, 
and  not  subsequently. 

13.  All  money  so  issued  shall  be  placed  to  the 
general  cash  account  at  the  Bank  of  Ireland  of 
the  Commissioners  of  Public  Works  for  the  pur- 
pose of  loans  by  them ;  and  all  enactments  for 
the  time  being  m  force  for  the  regulation  of  the 
Commissioners  of  Public  Works,  and  the  money 
at  their  disposal,  and  their  securities,  and  the 
proceedings  thereon,  shall,  so  far  as  such  enact- 
ments are  consistent  with  this  Act,  apply  in  the 
case  of  the  money  issued  in  pursuance  of  this 
Act. 

14.  If  the  Act  granting  money  for  the  purpose 
of  loans  by  the  Commissioners  of  Public  Works 
authorises  the  Treasury  to  borrow  such  money, 
or  any  part  thereof,  the  Treasury  may  raise  any 
sums  (not  exceeding  the  amount  authorised  by 
the  said  Act  to  be  borrowed,  and  not  exceeding 
in  any  one  financial  year  the  excess  of  the  issues 
out  of  the  Consoliaated  Fund  under  this  Act 
during  that  year  over  the  repayments  to  the  Con- 
solidated Fund  during  that  year  in  respect  of  the 
principal  of  loans  granted  by  the  Commissioners  of 
Public  Works  either  before  or  after  the  passing  of 
this  Act,)  in  such  one  or  more  of  the  following 
methods  as  may  be  directed  by  the  Act  autho- 
rising the  money  to  be  borrowed,  and  subject  to 
any  such  direction  as  may  be  deemed  most  con- 
venient for  the  public  ser>ace,  namely,  by  the 
creation  of  three  pounds  per  centum  per  annum 
permanent  annuities,  or  of  annuities  for  any  term 
not  exceeding  thir^  years,  or  by  the  issue  of 
Exchequer  bonds  or  Exchequer  bills,  or  Treasury 
bills,  or  by  otherwise  borrowing  the  same  (for  a 
period  not  exceeding  six  months)  on  the  credit  of 


the  charge  created  bv  this  Act  on  the  Consoli- 
dated Fund,  or  by  all  of  such  means ;  and  the 
sums  so  raised  shall  be  placed  to  the  credit  of  the 
account  of  Her  Majestgr's  Exchequer,  and  fonn 
part  of  the  Consolidated  Fund. 

The  annuities  created  in  pursuance  of  this 
section,  and  the  principal  moneys  bomwed  in 
pursuance  of  this  section  (otherwise  than  by  the 
issue  of  Exchequer  bonds),  and  all  interest  from 
time  to  time  due  thereon,  or  on  Exchequer  bonds 
issued  under  this  section  (not  exceeding  the  rate 
of  five  per  cent,  per  annum),  shall  be  cliarxed 
upon  and  be  payable  out  of  the  Consolidated 
Fund,  or  out  of  the  growing  produce  thereof,  at 
such  times  in  each  year  as  may  be  fixed  by  the 
Treasury. 

The  nrincipal  of  any  Exchequer  bonds  issued 
under  this  section  shall  be  paid  out  of  moneys 
provided  by  Parliament. 

The  annuities,  whether  terminable  or  perpetnsl, 
shall  be  created  by  warrant  of  the  Trcbsarj  to  the 
Bank  of  England,  directing  them  to  inscribe  in 
their  books  the  amount  of  such  annuities  in  the 
names  directed  bj  the  warrant. 

The  said  annuities  shall,  in  manner  directed  br 
the  warrant,  be  consolidated  in  the  said  books,  if 
terminable,  with  annuities  payable  at  the  same 
date,  and  if  permanent,  with  annuities  at  the 
same  rate  of  mterest,  and  payable  at  the  same 
date,  and  shall  be  transferaole  in  the  said  books 
in  like  manner  as  the  annuities  with  which  they 
are  consolidated,  and  shall  be  subject  to  the 
enactments  relating  to  those  annuities  so  far  as  is 
consistent  with  the  tenor  of  those  enactments. 

15.  Such  accounts  as  the  Treasury  may  from 
time  to  time  direct  of  all  moneys  issued  from  or 
payable  to  the  Consolidated  Fund  in  pursuance 
of  this  Act  during  every  financial  year,  and  df 
all  transactions  during  that  year,  relating  to  loans 
by  the  Commissioners  of  Public  Works,  includinj^ 
all  sums  due  for  the  time  being  from  any  person 
in  respect  of  any  loan  granted  either  before  or 
after  the  passing  of  this  Act,  by  the  Commis- 
sioners of  Public  Works  or  any  authority  what- 
ever out  of  money  issued  in  Ireland  out  of  the 
Consolidated  Fund,  shall  be  kept  by  the  Com- 
missioners of  Public  Works,  and  such  other 
persons  (if  any),  and  be  audited  by  the  Comp- 
troller and  Auditor  General  in  such  manner  as 
the  Treasury  may  from  time  to  time  direct. 

16.  After  the  passing  of  this  Act,  so  much  of 
any  Act  as  authorises  the  issue  of  any  money  f(^ 
the  purpose  of  loans  which  under  this  or  any 
other  Act  are  authorised  to  be  made  by  or  through 
the  Commissioners  of  Public  Works  is  hereby 
repealed ;  provided  that, 

(1 .)  This  repeal  shall  be  without  prgudioe  to 
anything  previously  done  under  any 
enactments  hereby  repealed ;  and 
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(2.)  Nothing  in  this  section  shall  apply  to 
Boms  issued  in  pursuance  of  the  limd- 
lord  and  Tenant  (Ireland)  Act,  1870,  or 
he  deemed  to  iep«il  any  portion  of  that 
Act. 


PART  III. 

AnmuU  istue  ofMonejffor  Loatu  by  CommiS" 
turner  $  of  Pubhe  Works, 

17.  For  the  purpose  of  loans  by  the  Commis- 
sioners of  Public  Works  any  sum  or  sums  not 


exceeding  in  the  whole  seven  hundred  thousand 

?ounds  may  be  issued  out  of  the  Consolidated 
'und  of  the  United  Kingdom  or  the  growing 
produce  thereof  in  manner  provided  by  Part  II. 
of  this  Act  during  the  period  ending  on  the 
thirtieth  day  of  June  one  thousand  eight  hundred 
and  seventy-eight,  or  on  any  earlier  &j  on  which 
a  further  Act  authorising  the  issue  of  money  for 
those  loans  comes  into  operation. 

The  Treasury  may,  in  the  manner  and  subject 
to  the  limitations  provided  by  Part  II.  of  this 
Act,  borcDw  the  said  sum  or  any  part  thereof. 


":•;< 


First  Schedule. 


Part  One. 


Object  of  Loan. 


Prisons  (erection,  &c.) 

Lunatic  Asylums  (erection  of  buildings) 


Post  Roads  (repairs) 
Harbours  and  Piers  (repairs) 
Nangations  (repairs) 


Acts. 


7  Geo.  4.  c.  74.  s.  17. 
6&7Wm.4.c.  116.  s.  124. 
1  &  2  Geo.  4.  c.  33.  s.  4. 
6&7WiU.4.  c.  116.  S.93. 

8  &  9  Vict.  c.  107. 

18  &  19  Vict.  c.  109.  ss.  1-6. 
6&7  WiU.  4.  c.  116.  ss.  61,  62. 
16  &  17  Vict.  c.  136.  ss.  11,12. 

19  &  20  Vict.  c.  62.  ss.  29,  30. 


Part  Two. 


Object  of  Loan. 


Lunatic  Asylums  (opening  and  maintenance) 


Acts. 


6  Geo.  4.  c.  54. 

6  &  7  Will.  4.  c.  116.  s.  93. 


Vol.  LV- — Law  Jour.  Stat. 
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Chap.  28. 
Game  Laws  (^Scotland)  Amendment. 

ABSTRACT   OF  THE   BNACTMBNT8. 

1.  Short  title  and  extent  of  Act. 

2.  Commeneement  of  Act. 

3.  Interpretation. 

4.  Lessee  entitled  to  compensation  for  excessive  damage  to  crops  by  game. 

5.  In  case  of  excessive  damage,  lessee  to  intimate  the  same  to  lessor. 

6.  Provisions  as  to  arbitrations  for  settling  claims  of  damage  between  lessor  and  lessee. 

7.  Provisions  as  to  actions  of  damage  between  lessor  and  lessee. 

B.  Lessee  in  actual  occupation  may  kill  hares  without  game  certificate. 
9.  Limit  of  authority  to  kill  hares. 

10.  Prosecutions  under  Chtme  Acts. 

11.  No  person  to  be  prosecuted  again  for  the  same  offence. 

12.  Existing  leases  or  agreements  about  game  not  to  be  affected. 
Schedules. 


An  Act  to  amend  the  Laws  relating  to 
Game  in  Scotland. 

(2d  August  1877.) 

Whsrias  divers  Acts  of  Parliament  have 
from  time  to  time  been  passed  relating  to  the 
presenrstion  of  game  in  Sk»tland,  and  certain  of 
these  Acts  are  enumerated  in  Schedule  I.  to  this 
Act  annexed,  and  are  in  this  Act  referred  to  as 
the  "Game  Acts:" 

And  whereas  it  is  expedient  that  these  Acts 
should  be  amended : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Msjesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
aadioritj  of  the  same,  as  follows : 

1.  l*his  Act  may  be  cited  for  all  purposes  as 
"The  Game  Laws  Amendment  (Scotland)  Act, 
1877/'  and  shall  apply  to  Scotlana  only. 

2.  This  Act  shall  commence  and  come  into 
operation  on  the  first  day  of  January  one  thou- 
sand eight  bundred  and  seventy-eight,  which  day 
ii  hereafter  referred  to  as  the  commencement  of 

this  Act. 

3.  In  this  Act,  unless  there  be  something  in 
the  subject  or  context  repugnant  to  such  con- 
struction, 

1.  The  word  ''lessor"  shall  mean  the  grantor 

of  any  lease  of  land  for  any  term  not  less 
than  two  years,  and  also  the  person  or 
persons  for  the  time  in  the  right  and 
sulnect  to  the  obligations  of  the  grantor 
with  respect  to  such  lease ; 

2.  The  word  "lessee  "  shall  mean  the  grantee 

of  any  lease  of  land  for  any*term  not  less 


« than  two  years,  and  also  the  person  or 
persons  for  the  time  in  the  right  and  sub- 
ject to  the  obligations  of  the  grantee  with 
respect  to  such  lease ; 

3.  The  word  ''sheriff"  shall  include  sheriff 

substitute ; 

4.  The  word  "game"  shall  include  all  the 

animals  enumerated  in  the  Game  Acts  or 
any  of  them ; 

5.  The   word    "crop"    shall    include   grass, 

whether  intended  for  hay  or  pasture,  ex- 
cept where  grown  upon  muirlands; 

6.  The  term  "  Small  Debt  Acts "  shall  mean 

the  Act  of  the  seventh  year  of  William 
the  Fourth  and  the  first  year  of  Victoria, 
chapter  forty-one,  and  any  Acts  amending 
the  same ; 

7.  The  term  "Sheriffs    Small   Debt  Court" 

shall  mean  the  court  established  under  the 
Small  Debt  Acts. 

4.  Where  under  any  lease  made  subsequently 
to  the  commencement  of  this  Act,  or  where  by 
presumption  of  common  law  upon  any  land  occu- 
pied under  a  lease  made  subsequently  to  the  com- 
mencement of  this  Act,  the  lessor  shall  reserve  or 
retain  the  sole  right  of  hunting,  killing,  or  taking 
rabbits,  hares,  or  other  game,  or  any  of  them, 
the  lessee  shall  be  entitled  to  compensation  for 
the  damage  done  to  his  crops  in  each  year  by  the 
rabbits  and  hares  or  other  game  to  which  the 
lessor  may  have  reserved  or  retained  the  sole 
right,  in  excess  of  such  sum  as  may  have  been 
set  forth  in  the  lease  as  the  amoUnt  of  annual 
damage  for  which  it  is  agreed  no  compensation 
shall  be  due ;  and  if  no  such  sum  shall  be  set 
forth  in  the  lease,  then  in  excess  of  the  sum  of 
forty  shillings. 

During  tne  currency  of  any  lease  the  parties 
thereto  may  ^m  time  to  time,  by  any  agreement 
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in  writing,  increase  or  diminish  the  estimated 
amount  of  the  annual  damage  aforesaid. 

5.  In  the  event  of  a  lessee  in  occupation  of 
land  under  a  lease  made  subsequently  to  the  com- 
mencement of  this  Act  being  of  opinion  that  the 
damage  done  to  his  crops  by  rabbits  or  hares 
or  other  game  to  which  the  lessor  may  have 
reserved  or  retained  the  sole  right,  in  any  one 
year  during  the  lease,  such  year  being  reckoned 
from  Whitsunday  to  Whitsunday,  has  exceeded 
the  sum  named  in  the  lease,  or,  if  no  sum  is 
therein  named,  the  sum  of  forty  shillings,  he  shall 
intimate  this  opinion  to  the  lessor  in  writing, 
stating  at  the  same  time  that  it  is  his  intention, 
failing  agreement  as  to  the  amount  of  such 
excess  of  damage,  or  a  reference  to  arbiters  to 
settle  the  same,  to  take  steps  to  recover  the 
amount  of  such  excess  of  damage  in  the  form 
and  manner  herein-after  provided. 

6.  When  a  lessor  and  lessee  agree  in  writing 
to  refer  to  arbitration  any  claim  of  damage  arising 
under  this  Act,  or  have  agreed  so  to  do  in  any 
lease  made  subsequently  to  the  passing  of  this 
Act,  the  following  provisions  shall  have  effect : 

1.  Either  party  having  in  writing  named  an 

arbiter,  and  given  notice  of  the  nomina- 
tion to  the  otner  party,  and  called  on  him 
to  name  an  arbiter,  and  the  other  party 
having  for  fourteen  days  after  such  call 
foiled  to  comply  therewith  in  writing,  the 
arbiter  nominated  may  settle  the  claim  as 
if  he  had  been  appointed  by  both  parties, 
and  his  award  shall  be  final.  The  office 
of  every  such  abiter  shall  be  held  to  en- 
dure until  the  term  of  Whitsunday  next 
following  the  date  of  his  appointment^  and 
thereafter  until  he  shall  have  given  his 
award  or  awards  with  reference  to  all 
claims  for  any  damages  as  aforesaid  arising 
during  the  year  ended  at  the  same  term. 

2.  Where  two  arbiters  are  named  by  the  parties 

the  arbiters  shall,  before  proceeding  to  the 
arbitration,  name  in  writmg  an  oversman 
or  umpire  who  shall  be  entitled  finally  to 
decide  on  the  claim  in  case  of  their  disa- 
greement. 

3.  The  reference,  the  dum^  the  nomination  of 

an  arbiter  or  oversman,  and  the  award 
may  be  validly  made  by  any  writing,  how- 
ever informal,  admitted  or  proved  to  be 
genuine. 

4.  No  proceedings  under  this  section  shall  be 

void  for  want  of  form.  In  an  arbitration 
under  this  section  the  course  of  the  pro- 
cedure and  the  inquiry  shall  be  such  as 
the  person  or  persons  acting  therein  shall 
direct,  and  the  award  therein  shall  be  final, 
and  though  informal  may  be  enforced  by 


action  in  any  court  of  law,  aooording  to 
the  true  construction  and  tenor  thereof. 

6.  Any  notice  under  this  section  shall  be  in 

writing,  and  may  be  served  on  the  person 
to  whom  it  is  to  be  given  either  personallT 
or  by  leaving  it  for  him  at  his  last  known 
place  of  abode  in  Scotland,  or  by  sending 
it  through  the  post  in  a  registered  letter 
addressed  to  him  there ;  and  if  so  sent  bj 
post  it  shall  be  deemed  to  have  been  Benred 
at  the  time  when  the  letter  containing  it 
would  be  delivered  in  ordinary  ooone, 
and  in  order  to  prove  service  by  letter  it 
shall  be  sufficient  to  prove  that  the  letter 
was  properljr  addressed  and  posted  and 
that  it  contained  the  notice  to  be  served. 

7.  With  regard  to  actions  for  the  recoreiy  of 
damages  under  this  Act,  the  following  provisions 
shall  have  effect : 

1 .  No  such  action  at  the  instance  of  a  lessee 

against  a  lessor  shall  be  competent  nnleas 
the  lessee  shall  have  given  to  the  lessor 
notice  in  writing  of  his  intention  to  bring 
the  same,  in  the  case  of  damage  done  to 
growing  crop,  except  grass  for  pasture^  at 
least  three  weeks  before  the  crop  is  reaped 
or  raised,  and  in  the  case  of  damage  done 
to  crop  reaped  or  raised,  at  least  one  wed^ 
before  it  is  removed  troTn  the  land,  and 
in  the  case  of  damage  done  to  grass  for 
pasture  at  least  fourteen  days  before  anj 
person  to  be  called  as  a  witness  hj  the 
lessee  to  value  the  damage  shall  inspect 
the  crop  with  a  view  cS  valuing  such 
damage: 

2.  Anv  such  action  may  be  brought  in  the 

Sheriffs  Small  Debt  Court  of  the  coontj 
within  which  the  lands  or  any  part  thereof 
are  situated,  without  regard  to  the  amount 
sued  for  in  name  of  damage,  provided 
that  such  amount  shall  not  exceed  the 
sum  of  fifty  pounds  sterling,  exdusive  of 
expenses  and  fees  of  extracte,  and  all  the 
provisions  of  the  Small  Debt  Acts  shall 
apply  to  any  such  action  so  brought  in  the 
same  manner  as  if  such  action  were 
brought  for  a  sum  not  exceeding  twehe 
pounds  sterling :  Provided  always,  that 
the  sheriff  substitute  shall,  whenever 
required  to  do  so  by  either  party,  take  and 
record  the  evidence  led  before  him,  in 
which  case  an  appeal  shall  lie  to  the  sheriff, 
whose  judgment  shall  be  final : 

3.  Where  the  amount  sued  for  exceeds  the  sum 

of  fifty  pounds  the  action  shall  be  brought 
in  the  ordinary  sheriff  court. 

8.  From  and  after  the  commencement  of  this 
Act,  it  shall  be  lawful  for  any  lessee,  being  In  the 
actual  occupation  of  lands  and  having  me  right 
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of  kiUinff  hazes  thearean*  by  himself  or  by  any 
person  miected  or  authorised  by  him  in  writing 
icoarding  to  the  Form  in  Schedule  II.  to  this 
Actaimezed^or  to  the  like  effect,  to  pursue,  take, 
kOl,  or  destroy  any  hare  then  being  in  or  upon 
anr  such  land  without  obtaining  any  game  cer- 
tificate. 

9.  Provided  always^  and  be  it  enacted,  that  no 
lessee  shall  be  authorised  to  grant  or  continue, 
under  the  provisions  of  this  Act,  authority  to 
more  than  one  person  at  one  and  the  same  time 
to  kill  hares  upon  the  land  occupied  by  him 
witfain  any  one  parish :  Provided  also,  thiat  the 
lessee  shaU  intinute  to  the  lessor  of  the  said  lands, 
or  lus  factor,  or  any  one  to  whom  he  may  have 
instrocted  the  lessee  to  transmit  such  intimation, 
the  name  of  the  person  so  authorised  by  the 
lessee. 

10.  From  and  after  the  commencement  of  this 
Act,  all  offences  against  the  Game  Acts  shall  be 
prosecuted  subject  to  the  following  provisions ; 
that  is  to  say, 

(1.)  Any  prosecution  which  is  at  present  com- 
petent either  before  the  sheriff  or  the 
justices  of  the  peace  for  the  county 
shall,  from  and  liter  the  passing  of 
this  Act,  be  competent  only  oefore  the 
sheriff: 

(2.)  Any  prosecution  which  is  at  present  com- 
petent only  before  the  justices  of  the 
peace  for  the  county  shall,  from  and 
after  the  passing  of  this  Act,  be  com- 
petent only  before  the  sheriff,  who  shall 


have  all  jurisdiction,  authority,  and 
power  necessary  for  entertaining  and 
determining  the  same;  and  all  forms, 
procedure,  and  provisions  applicable  to 
prosecutions  before  justices  of  the  peace 
shall,  except  as  herein-after  provided,  be 
applicable^  mutatis  mutandis,  to  pro- 
secutions before  the  sheriff  as  aforesaid : 

(3.)  Where  in  any  county  there  is  more  than 
one  resident  sheriff  substitute  any  pro- 
secution under  the  Grame  Acts  shall  be 
brought  before  the  court  of  a  sheriff 
substitute  within  whose  district  the 
offence  is  alleged  to  have  been  com- 
mitted, or  before  the  sheriff  sitting  in 
such  court : 

(4.)  Offences  which  are  now  cognisable  only  by 
the  Court  of  Justiciary  shall  hereafter 
be  prosecuted  only  before  such  courts 

11.  From  and  after  the  commencement  of  this 
Act,  any  person  who  has  been  or  shsJl  be 
prosecuted  for  any  act  or  acts  .as  constituting  an 
offence  under  any  one  or  more  of  the  Game  Acts 
shall  not  be  liable  to  be  again  prosecuted  for  the 
same  act  or  acts  as  constituting  an  offence  under 
any  other  of  the  Game  Acts :  Provided  always, 
that  nothing  in  this  section  shall  apply  to  any 

?rosecution  under  any  enactment  relating  to  the 
nland  Revenue. 

12.  This  Act  shall  not  prejudice  or  affect  any 
lease  of  land  or  any  lease  or  agreement  about 
game  existing  at  the  date  of  the  commencement 
of  this  Act. 


■«oS4^oo- 


SCHEDULES. 


(I.) 

An  Act  of  the  Parliament  of  Scotland,  passed 
m  the  year  1587,  chapter  43,  intituled  "  Aganis 
slayeris  of  deir  and  utheris  wyld  beastis." 

An  Act  of  the  Parliament  of  Scotland,  passed 
in  the  year  1621,  chapter  31,  intituled  ''Anent 
hunting  and  haiQking." 

An  Act  of  the  Parliament  of  Scotknd,  passed 
in  the  year  1707»  chapter  91,  intituled  "  Act  for 
preserving  the  game." 

An  Act  for  the  more  effectual  preservation  of 
the  game  in  that  part  of  Great  Britain  called 
Scotland,  and  for  repealing  and  amending  several 
of  the  laws  now  in  bemg  relative  thereto.  13  George 
III.,  chapter  54. 

An  Act  for  repealing  two  Acts  passed  in  the 
thirty-nxth  year  of  the  reign  of  His  present 


Miyesty,  which  limit  the  time  for  killing  par- 
tridges in  England  and  Scotiand,  and  for  amend- 
ing so  much  of  an  Act  passed  in  the  second  year 
of  the  reign  of  His  present  Mijesty,  as  relates  to 
such  limitation  within  that  part  of  Great  Britain 
called  England,  by  making  other  provisions  for 
that  purpose.    39  Geo.  HI.,  chapter  34. 

An  Act  for  the  more  effectual  prevention  of 
persons  going  armed  bv  night  for  the  destruction 
of  game.    9  George  IV.,  chapter  69. 

An  Act  to  amend  the  laws  in  England  relative 
to  game.    1  &;  2  William  IV.,  chapter  32. 

An  Act  for  the  more  effectual  prevention  of 
trespasses  upon  property  by  persons  in  pursuit  of 
game  in  that  part  of  Great  Britain  called  Scot- 
land.   2  &  3  William  IV.,  chapter  68. 

An  Act  to  extend  an  Act  of  the  ninth  year  of 
King  George  the  Fourth  for  the  more  effectual 
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prevention  of  persons  going  armed  by  night  for 
the  destruction  of  game.  7  8c  S  Victoria, 
chapter  29. 

An  Act  to  enable  all  persons  having  at  present 
a  right  to  kill  hares  in  Scotland  to  do  so  them- 
selves,  or  by  persons  authorised  by  them,  without 
being  required  to  take  out  a  game  certificate. 
11  &  12  Victoria,  chapter  30. 

An  Act  to  repeal  the  duties  on  game  certifi- 
cates, and  certificates  to  deal  in  game,  and  to 
impose  in  lieu  thereof  duties  on  excise  licences 
and  certificates  for  the  like  purposes.  23  &  24 
Victoria,  chapter  90. 

An  Act  U)  amend  the  laws  relating  to  the 
Inland  Revenue.    24  &  25  Victoria,  chapter  91 . 


An  Act  for  the  prevention  of  poaching,  25  &  26 
Victoria,  chapter  1 14. 


(II.) 

I,  A,B,,  do  authorise  CD,  to  kill  hares  on  the 
lands  occupied  by  me  within  the  (here  insert  ike 
name  of  the  parish  or  other  place,  as  the  ease  may 
be). 

Dated  this  day  of 

{here  insert  the  day,  month,  and  year,) 

AS. 
Witness, 


Chap.  29. 
Married  WomerCs  Property  (Scotland), 

ABSTRACT  OF  THK   ENACTMENTS. 

1 .  Commencement  of  Act, 

2.  Extent  of  Act. 

3.  Protection  of  earnings  of  married  women. 

4.  Liability  of  husband  for  wife's  antenuptial  debts  limited  to  amount  of  property  received  through  ker. 

5.  Savings. 

6.  Short  title. 


An  Act  for  the  protection  of  the  Property 
of  Man-ied  Women  in  Scotland. 

(2d  August  1877.) 

Whereas  it  is  just  and  expedient  to  protect 
to  the  extent  herein- after  provided  for  the  pro- 
perty of  married  women  in  Scotland : 

Be  it  enacted  b^  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Ck)mmon8, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  This  Act  shall  commence  and  take  effect 
from  and  after  the  first  day  of  January  one 
thousand  eight  hundred  and  seventy-eight. 

2.  This  Act  shall  extend  to  Scotland  only. 

3.  llie  jus  mariti  and  right  of  administration 
of  the  husband  shall  be  excluded  from  the  wages 
and  earnings  of  any  married  woman,  acquired  or 
gained  by  her  after  the  commencement  of  this 
Act,  in  any  employment,  occupation,  or  trade  in 
which  she  is  engaged,  or  in  any  business  which 
she  carries  on  under  her  own  name,  and  shall 
also  be  excluded  from  any  money  or  property 


acquired  by  her  after  the  conmiencement  of  this 
Act  through  the  exercise  of  any  literary,  artistic, 
or  scientific  skill,  and  such  wages,  earnings, 
money,  or  property,  and  all  investments  tbernf, 
shall  be  deemed  to  be  settled  to  her  sole  and 
separate  use,  and  her  receipts  shall  be  a  good 
discharge  for  such  wages,  earnings,  money,  or 
property,  and  investments  thereof. 

4.  In  any  marriage  which  takes  place  after  the 
commencement  of  this  Act>  the  Lability  of  the 
husband  for  the  ante-nuptial  debts  of  his  wife 
shall  be  limited  to  the  value  of  any  property  whidi 
he  shall  have  received  from,  through,  or  m  tight 
of  his  wife  at,  or  before,  or  subsequent  to  the 
marriage,  and  any  court  in  which  a  husband 
shall  be  sued  for  such  debt  shall  have  power  to 
direct  any  inquiry  or  proceedings  which  it  mar 
think  proper  for  the  purpose  of  ascertaining  the 
nature,  amount,  and  value  of  such  property. 

5.  This  Act  shall  not  affect  the  rights  conferred 
upon  a  married  woman  by  the  Conjugal  Rights 
(Scotland)  Amendment  Act,  1861,  or  the  Con- 
jugal Rights  (Scotland)  Amendment  Act,  IS74. 

6.  This  Act  may  be  cited  as  "The  Manried 
Women's  Property  (Scotland)  Act,  18/7." 
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Chap.  30. 
Telegraphs  {Money). 


ABSTRACT  OF  THE   ENACTMENTS. 


1.  Power  for  the  Treasury  to  raUe  before  \st  April  1879  a  further  sum  of  500,000/.  for  the  purposes 

of  the  Telegraph  Acts, 

2.  Application  qf  moneys  raised, 

3.  Accounts  of  expenditure, 

4.  Short  titles. 


An  Act  for  enabling  a  further  Sum  to  be 
raised  for  the  purposes  of  the  Tele- 
graph Acts,  1868  to  1870. 

(2d  August  1877.) 

WuBRKAB  divers  funds  have  been  authorised  to 
be  raised  for  the  purposes  of  the  Telegraph  Acts, 
1868  to  1870,  and  with  a  view  to  the  payment 
under  those  Acts  of  compensation  to  railway 
companies  in  respect  of  telegraphs  it  is  expedient 
to  authorise  the  Uommissioners  of  Her  Majesty's 
Treasury  (in  this  Act  referred  to  as  the  Treasury) 
to  raise  further  fiinds  for  the  purposes  of  those 
Acts: 

Be  it  therefore  enacted  by  the  Queen's  most 
EzceUent  Majesty,  by  and  with  the  advice  and 
oonsent  of  the  Lords  Spiritual  and  Temporal,  and 
Conmions,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.  The  Treasury  at  any  time  before  the  first 
daj  of  April  one  thousand  eight  hundred  and 
seventy-nine  may,  in  addition  to  any  sum  pre- 
viously au^<nised  to  be  raised  by  them,  raise  for 
the  purposes  of  the  Telegraph  Acts,  1868  to  1870, 
any  sum  or  sums  of  money  not  exceeding  in  the 
whole  five  hundred  thousand  pounds  sterling,  by 
the  creation  of  three  pounds  per  cent,  per  annum 
permanent  annuities. 

Such  annuities  shall  be  charged  upon  the  Con- 
solidated Fund,  and  shall  be  paid  out  of  the  per- 
manent annual  charge  for  the  National  Debt. 

The  annuities  shall  be  created  by  warrant  of 
the  Treasury  to  the  Governor  and  Company  of 
the  Bank  of  England,  directing  them  to  inscribe 
in  their  books  tne  amount  of  such  annuities  in 
the  names  directed  by  the  warrant. 


The  said  annuities  shall  in  manner  directed  by 
the  warrant  be  consolidated  in  the  said  books 
with  annuities  at  the  same  rate  of  interest  and 
payable  at  the  same  date,  and  shall  be  transferable 
in  the  said  books  in  like  manner  as  the  annuities 
with  which  they  are  consolidated,  and  shall  be 
subject  to  the  enactments  relating  to  those  annui- 
ties so  far  as  is  consistent  with  the  tenor  of  those 
enactments. 

2.  All  monevB  raised  in  pursuance  of  this  Act 
shall  be  placed  to  the  account  of  the  Paymaster 
General  at  the  Bank  of  England,  and  shall  be 
issued  from  time  to  time  under  regulations  to  be 
made  by  the  Treasury,  and  to  be  laid  by  them 
before  Parliament;  such  moneys  shall  not  be 
applied  for  the  purpose  of  the  extension  of  tele- 
graphs or  for  the  payment  of  interest  on  any 
purchase-money  or  compensation  payable  in  re- 
spect of  telegraphs,  unless  such  interest  is  not 
separately  stated  in  any  award  or  agreement,  but 
shall  be  applied  only  for  the  other  purposes  of  the 
Tel^praph  Acts,  1868  to  1870. 

3.  Accounts  of  all  expenditure  out  of  moneys 
raised  in  pursuance  of  this  Act  shall  be  prepared 
by  the  Postmaster  General  in  the  form  approved 
by  the  Treasury,  and  be  transmitted  to  the  Uomn- 
troller  and  Auditor  General,  to  be  examined  by 
him  as  if  they  were  appropriation  accounts,  in 
nuinner  directed  by  the  Exchequer  and  Audit 
Departments  Act,  1866. 

4.  This  Act  mav  be  cited  for  all  purposes  as 
the  Telegraphs  (Money)  Act,  1877;  and  this 
Act  and  the  Telegraph  Acts,  1868  to  1876,  may 
be  cited  together  as  the  Telegraph  Acts,  1868  to 
1877. 
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Chap.  31. 
Reservoirs^ 


Abstract  op  the  Enactmbntb. 

1.  Short  title, 

2.  Extent  of  Act. 

3.  Act  incorporated  toith  27  4*  28  Vict.  c.  114. 

4.  Certain  protfisions  of  26  Sf  27  Vict.  c.  93.  incorporated. 

5.  What  to  be  deemed  improvements  within  27  ^  28  Vtct.  c.  114. 

6.  Supply  of  water  to  heal  authority,  Sfc. 

7.  Power  to  contract  for  execution  of  reservoirs,  ^c. 

8.  Subscriptions  to  waterworks, 

9.  Protection  of  rights. 
10.  Definitions. 


An  Act  to  give  further  facilities  to 
Landowners  of  limited  interest  in 
England  and  Wales  and  Ireland  to 
charge  their  estates  with  the  expenses 
of  constructing  Beservoirs  for  the 
storage  of  Water,  and  other  similar 
purposes.  (2d  August  1877.) 

Whereas  landowners  of  limited  interests  in 
England  and  Wales,  with  the  approval  of  the 
Inclosure  Commissioners,  and  in  Ireland  of  the 
Commissioners  of  Public  Works  in  Ireland,  are 
enabled  to  charge  their  estates  with  sums  ex- 
pended by  them  in  constructing  resenroirs  and 
other  works  for  the  supply  of  water,  if  it  can  be 
shown  to  the  satisfaction  of  the  said  Comimis- 
sioners  that  such  works  will  effect  a  permanent 
yearly  increase  in  the  value  of  such  estates  for 
agricultural  purposes  exceeding  the  yearly  amount 
proposed  to  be  charged  thereon,  and  are  also 
enaoled  to  charge  their  estates  with  sums  sub- 
scribed for  the  construction  of  railways  and 
navigable  canals,  if  it  can  be  shown  to  the  satis- 
faction of  the  Commissioners  that  such  railways 
and  canals  will  effect  a  permanent  yearly  increase 
in  the  value  of  such  estates  for  any  purpose  ex- 
ceeding the  yearly  amount  proposed  to  be  charged 
thereon : 

And  whereas  in  many  places  it  would  greatly 
conduce  to  the  affording  of  a  plentiful  supply  of 
pure  water  to  the  inhabitants  of  villages  and 
towns  and  to  the  industrial  requirements  of  the 
lo^ity,  if  facilities  were  given  to  landowners  of 
limited  interests  to  charge  their  estates,  subject  to 
the  approval  of  the  Commissioners,  with  sums 
expended  by  them  in  constructing  reservoirs  and 
other  works  for  the  supply  of  water,  of  a  character 
permanency  to  increase  the  value  of  such  estates 
for  other  than  agricultural  purposes,  or  to  be 
otherwise  permanently  productive  of  profit  to  the 
owners  of  the  estates,  and  if  such  landowners 


were  also  enabled  to  charge  their  estates  with 
sums  subscribed  by  them  for  the  construction  of 
waterworks  on  the  same  terms  and  conditions 
as  those  on  which  they  are  now  enabled  to  charge 
their  estates  with  subscriptions  for  the  construc- 
tion of  railways  and  canals : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  l^  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1 .  This  Act  may  be  cited  as  the  Limited  Owners 
Reservoirs  and  Water  Supply  Further  Facilities 
Act,  1877. 

2.  This  Act  shall  not  extend  to  Scotland. 

3.  This  Act  shall  be  incorporated  with  the  Im- 
provement of  Land  Act,  1864,  and  the  two  Acts 
shall  be  read  together  as  one  Act. 

4.  The  proinsions  of  the  Waterworks  Clauses 
Act,  1863,  with  respect  to  the  security  of  the 
reservoirs  constructed  by  the  undertakers  are  in- 
corporated with  this  Act;  and  in  that  Act,  as 
incorporated  with  this  Act,  the  expression  *'  tiie 
special  Act"  shaUmean  and  include  the  Improve- 
ment of  Land  Act,  1864,  and  this  Act;  and  the 
expression  ''the  undertakers"  shall  mean  anj 
person  who  constructs  or  erects  any  reservoir  or 
dam  under  the  authority  of  either  of  the  last- 
mentioned  Acts. 

5.  The  construction  or  erection  of  reservoirs  or 
other  works  of  a  permanent  character  for  the 
supply  of  water  to  persons  residing  or  engaged 
in  labour  on  the  lands  on  which  such  works  are 
situate,  or  on  any  other  lands  settled  to  the  same 
uses,  or  for  the  more  convenient  or  profitable 
user  of  such  lands,  or  for  the  supply  of  water  to 
any  sanitary  or  other  local  authoritv  or  water 
company,  or  to  any  manufttcturer  or  other  person. 
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or  for  any  one  or  more  of  such  purposes,  shidl  be 
deemed  to  be  an  improvement  ot  land  within 
the  meaning  of  the  ninth  section  of  the  Improve- 
ment of  La^d  Act,  1864,  and  shall  be  sanctioned 
bj  the  Commissioners,  if  it  can  be  shown  to  their 
satidTaction  that  such  reservoirs  or  works  for  the 
supply  of  water  will  for  any  purpose  effect  a  per- 
manent yearly  increase  in  the  value  of  the  lands 
on  which  they  are  situate,  or  any  other  lands 
settled  to  the  same  uses,  or  will  be  permanently 
productive  of  a  yearly  revenue  to  the  owner  of 
such  lands  exceeding  the  yearly  amoimt  proposed 
to  he  charged  thereon ;  and  the  construction  of 
any  such  works  shall  be  deemed  to  include  the 
purchase  by  the  landowner  of  any  water  right  or 
other  easement  which  might  otherwise  interfere 
with  or  prevent  the  construction  of  the  same  or 
any  such  supply  of  water  as  aforesaid. 

In  calculating  whether  the  improvement  is 
likely  to  effect  a  permanent  increase  of  the  yearly 
value  of  the  land,  or  be  productive  of  a  yearly 
revenue  to  the  landowner  exceeding  the  yearly 
amount  proposed  to  be  charged  thereon,  it  shall 
be  lawful  for  the  Conunissioners  to  take  into 
account  the  value  of  any  contract,  the  terms  of 
which  have  been  agreed  upon  between  the  land- 
owner and  any  sanitary  or  other  local  authority, 
or  water  company,  or  manufacturer  >>r  other 
persons,  for  the  purpose  of  supplying  such  autho- 
rity, company,  person,  or  persons  with  water,  as 
weU  as  the  effect  on  such  value  or  revenue  of  any 
sum  expended  by  the  landowner  in  the  con- 
struction of  the  works  over  and  above  the  sum 
proposed  to  be  charged  upon  the  land. 

When  the  improvement  will  afford  a  supply  of 
water  to  persons  residing  or  engaged  in  labour  on 
the  lands  on  which  the  proposed  works  will  be 
situate,  or  on  any  other  lands  settled  to  the  same 
uses,  the  Conmiissioners  may,  if  they  think  fit, 
sanction  the  improvement,  idthough  it  nuiy  not 
he  shown  that  the  same  will  effect  a  direct  yearly 
increase  in  the  value  of  the  lands,  or  be  pro- 
ductive of  a  yearly  revenue  to  the  owner  of  the 
lands  exceeding  the  yearly  amount  proposed  to 
be  charged  thereon. 

6.  Any  landowner  charging  or  proposing  to 
charge  his  estate  with  the  cost  of  the  construction 
of  reservoirs  or  other  works  for  the  supply  of 
water  under  this  Act  may  enter  into  any  agree- 
ment for  the  supply  of  water  to  any  sanitary  or 
other  local  authority,  water  company,  manufiac- 
turer,  or  other  person,  for  any  term  not  ex- 
ceeding the  number  of  years  during  which  the 
cost  of  the  improvement,  or  any  part  of  it,  is 
made  a  charge  upon  the  estate :  Provided  that 
every  such  agreement  be  approved  by  the  Com- 
missioners, and  that  no  premium  or  benefit  in 
the  nature  of  a  premium  be  reserved  thereby  by 
the  landowner. 


7.  Any  company  now  authorised  to  contract 
with  landowners  in  England  or  Wales,  or  in 
Ireland,  for  the  execution  of  any  works  for  the 
improvement  of  land,  or  to  make  advances  for 
the  purpose  of  executing  or  assisting  in  the  exe- 
cution of  such  works,  may,  with  the  approval  of 
the  Conmiissioners,  contract  with  any  such  land- 
owner for  the  execution  of  any  reservoirs  or  works 
of  water  supplv,  the  cost  of  which  may  by  this 
Act  be  charged  upon  the  estates  of  such  land- 
owner, and  may,  with  the  like  approval,  make 
advances  for  the  purpose  of  executing  or  assisting 
in  the  execution  of  such  reservoirs  or  works ;  and 
for  this  purpose  the  execution  of  any  such  reser- 
voirs or  works  shall  be  deemed  to  be  an  improve- 
ment of  land  within  the  meaning  of  any  Act  of 
Parliament  or  Articles  of  Association  relating  to 
any  such  company. 

8.  Any  landowner  desiring  to  charge  his  estates 
with  subscriptions  for  the  construction  of  water- 
works by  a  water  company  may  charge  his  estates 
with  such  moneys  on  the  same  terms  and  con- 
ditions as  he  mav  under  the  Improvement  of 
Land  Act,  1864,  charge  his  estates  with  moneys 
subscribed  for  the  construction  of  railways  or 
navigable  canals;  and  for  this  purpose  the  pro- 
visions contained  in  sections  seventy-eight  to 
eighty-nine,  both  inclusive,  of  the  Improvement 
of  Land  Act,  1864,  shall  apply,  mutatis  mutandis, 
to  such  subscriptions,  as  if  the  same  had  been 
subscribed  for  the  construction  of  a  railway  or 
navigable  canal. 

9.  Nothing  in  this  Act  shall  be  construed  to 
authorise  anjr  landowner,  or  any  water  company, 
local  authonty,  person,  or  persons  authorised  by 
any  landowner,  to  ii^uriously  affect  any  reservoir, 
canal,  river,  stream,  or  navigation,  or  the  feeders 
thereof,  or  the  supply,  quality,  or  fdl  of  water 
contained  in  any  reservoir,  canal,  river,  stream, 
or  navigation,  or  in  the  feeders  thereof,  or  any 
other  water  rights  or  easements  in  cases  where 
any  body  of  persons  or  person  would,  if  this  Act 
had  not  passed,  have  been  entitled  by  law  to 
prevent  or  be  relieved  against  the  iiguriously 
affecting  such  reservoir,  canal,  river,  stream,  navi- 
gation, feeders,  or  such  supply,  quality,  or  fall  of 
water,  or  other  water  rights  or  easements,  unless 
the  landowner,  water  company,  local  authority, 
person,  or  persons  first  ootain  the  consent  in 
writing  of  the  body  of  persons  or  person  so 
entitled  as  aforesaid. 

10.  In  this  Act  the  following  words  and  ex- 
pressions shall  have  the  following  meanings ; 
that  is  to  say, 

"The  Commissioners"  means  the  Inclosure 
Commissioners  of  England  and  Wales,  or 
the  Commissioners  of  Public  Works  in  Ire- 
land, as  the  case  may  require : 


140 


STATUTES  OF  THE  REALM. 


[chap.  31. 


"  The  Improvement  of  Land  Act,  1864,"  means 
the  27th  and  28th  Vict.  c.  114  : 

"Works  for  the  supply  of  water"  includes 
wells,  pumps,  reservoirs,  cisterns,  ponds, 
tanks,  aqueducts,  cuts,  sluices,  mains,  pipes, 
culverts,  machinery,  and  things  for  supply- 
ing or  used  in  supplying  water : 

"  Water  company  means  any  person  or  body 
of  persons,  corporate  or  unincorporate,  sup- 


plying or  who  may  hereafter  supply  water 
for  his  or  their  own  profit : 
"  Local  authority  "  means  any  authority  having 

jurisdiction  for  any  public  local  porpoae. 
The  several  words  and  expressions  to  which  by 
the  Improvement  of  Land  Act,  1864,  meaningi 
are  assigned,  shall  in  this  Act  have  the  same 
respective  meanings  as  in  that  Act. 


Chap.  32. 
Public  Loans  Remission, 


ABSTRACT   OP  THE   RNACTMBNT8. 

1.  Short  title. 

2.  Extinguishment  of  debts  in  schedule. 
Schedule, 


An  Act  to  remit  certain  Loans  formerly 
made  out  of  the  Consolidated  Fund  or 
other  Public  Revenue  of  the  United 
Kingdom.  (2d  August  1877.) 

Wherbas  certain  advances  out  of  the  Con- 
solidated Fund  or  other  puhlic  revenue  of  the 
United  Kingdom  have  been  made  for  the 
objects  mentioned  in  the  schedule  to  this  Act, 
and  the  account  of  each  of  these  advances  shows 
the  amount  mentioned  in  that  schedule,  together 
with  interest,  to  be  unpaid,  and  due  to  the  Con- 
solidated Fund  : 

And  whereas  in  the  case  of  the  advance  for  the 
purchase  of  a  Bankruptcy  Court  it  is  doubtful 
whether  the  amount  has  not  been  virtually  re- 
paid, and  in  the  case  of  certain  other  advances  it 
IS  doubtful  whether  the  advance  has  not  been 
remitted,  and  in  the  case  of  all  the  said  advances 
there  is  no  prospect  of  recovering  any  further 


amount  by  way  of  principal  or  interest,  and  it  ii 
inexpedient  to  keep  open  for  any  further  p^od 
the  account  of  such  aovanoes : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  bv  and  with  the  advice  sod 
consent  of  the  Lords  Spiritual  and  Tempoial, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Public  Loans 
Remission  Act,  1877* 

2.  The  debts  due  to  the  Consolidated  Fund 
mentioned  in  the  schedule  to  this  Act^and  all 
arrears  of  interest  thereon,  shall,  after  the  passing 
of  this  Act,  but  subiect  to  the  provisions  con- 
tained in  the  schedule,  be  extinguished,  and  the 
amount  of  debt  so  extinguish^  shall  be  con- 
sidered as  a  free  grant  from  Parliament. 


-»o2^oo- 
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Chap.  33. 
Cotitingen i  JRemain  ders . 


AR8TRACT   OF  THE    ENACTMENTS. 

1 .  Cases  in  which  contingent  remainders  capable  of  taking  effect. 


An  Act  to  amend  the  Law  as  to  Con- 
tingent Remainders. 

(2d  August  1877.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

I .  Every  contingent  remainder  created  by  any 
instrument  executed   after  the  passing  of  this 


Act,  or  by  any  will  or  codicil  revived  or  repub- 
lished by  any  will  or  codicil  executed  after  thit 
date,  in  tenements  or  hereditaments  of  any 
tenure,  which  would  have  been  valid  as  a 
springing  or  shifting  use  or  executorjr  devise  or 
other  limitation  had  it  not  had  a  sufficient  estate 
to  support  it  as  a  contingent  remainder,  shall,  in 
the  event  of  the  particular  estate  determininf^ 
before  the  contingent  remainder  vests,  be  capable 
of  taking  effect  in  all  respecta  as  if  the  con- 
tingent remainder  liad  originally  been  created  as 
a  springing  or  shifting  use  or  executoiy  demise  or 
other  executorv  limitation. 


Chap.  34. 
Exoneration  of  Charges, 

ABSTRACT   OF  THE   ENACTMENTS. 

1 .  Application  of  Acts  in  Schedule. 
1?.  Act  not  to  extend  to  Scotland. 
Schedule. 


An  Act  to  amend  the  Acts  seventeenth 
and  eighteenth  Victoria,  chapter  one 
hundred  and  thirteen,  and  thirtieth 
and  thirty-first  Victoria,  chapter 
sixty-nine.  (2d  August  1877.) 

Be  it  enacted  bv  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1 .  The  Acts  mentioned  in  the  Schedule  hereto 
shall,  as  to  any  testator  or  intestate  dying  after 
the  thirty-first  December  one  thousand  eight 
hundred  and  seventy-seven,  be  held  to  extend  to 
a  testator  or  intestate  dying  seised  or  possessed 


of  or  entitled  to  any  land  or  other  hereditament) 
of  whatever  tenure  which  shall  at  the  time  of  bi^ 
death  be  charged  with  the  payment  of  any  sum 
or  sums  of  money  by  way  of  mortgage,  or  aor 
other  equitable  charge,  including  any  lien  for 
unpaid  purchase  money;  and  the  devisee  or 
legatee  or  heir  shall  not  be  entitled  to  have  surh 
sum  or  sums  discharged  or  satisfied  out  of  aor 
other  estate  of  the  testator  or  intestate  unless  (in 
the  case  of  a  testator)  he  shall  within  the  meaning 
of  the  said  Acts  have  signified  a  contrary  inten- 
tion; and  such  contrary  intention  shall  not  be 
deemed  to  be  signified  by  a  charge  of  or  direction 
for  payment  of  debts  upon  or  out  of  residoarr 
real  and  personal  estate  or  residuary  real  estate. 

2.  This  Act  shall  not  extend  to  Scotland. 


-o-d;  i  ic  f- 


Schedule. 


17&  18  Vict.  c.  113.    . 
30  &  31  Vict.  c.  69.      - 


An  Act  to  amend  the  law  relating  to  the  administration  of  the 

estates  of  deceased  persons. 
An  Act  to  explain  the  operation  of  the  Act  1/  &  Id  Vict.  c.  113. 
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Chap.  35. 
Open  Spaces  {Metropolis), 

ABSTRACT   OF  THE   BNACTMENT8. 

1.  Metropolitan  Board  of  Works  may  acquire  and  hold  open  spaces  for  benefit  of  public, 

2.  Right  of  entry  to  places  of  recreation  may  be  conveyed  to  Metropolitan  Board  of  Works. 

3.  Provision  for  keeping  up  open  spaces. 

4.  Expenses. 

5.  Extent  of  Act. 

G.  Meaning  of  term  *' metropolis." 

7.  In  the  City  of  Ixmdon  the  powers  of  the  Act  to  be  executed  by  the  Corporation, 

8.  Short  title. 


An  Act  for  affording  Facilities  for  the 
enjoyment  by  the  Public  of  Open 
Spaces  in  the  Metropolis. 

(2d  August  1877.) 

Whereas  it  is  expedient  to  aflPord  facilities 
for  making  available  the  open  spaces  in  and  near 
the  metropolis  for  the  use  of  the  inhabitants  for 
exercise  and  recreation,  and  to  enable  the  Metro- 
politan Board  of  Works  to  acquire  the  control 
and  management  of  such  open  spaces  for  such 
purposes: 

Be  it  enacted  hj  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  The  Metropolitan  Board  of  Works  may,  by 
purchase  on  voluntary  sale,  or  by  the  gift  of  the 
person  or  persons  legally  entitled  to  dispose  of 
the  same,  acquire  or  accept  the  ownership  of  any 
open  spaces,  whether  inclosed  within  rails  or 
palings,  or  uninclosed,  situated  in  the  metropolis, 
and  hold  the  same  in  trust  for  the  perpetual  use 
thereof  by  the  public  for  exercise  and  recreation, 
and  may  from  time  to  time  make  byelaws  for  the 
regulation  of  such  open  spaces,  and  may  by  such 
hjrelaws  provide  for  the  removal  of  any  person 
infringing  any  such  byelaw  by  any  officer  of  the 
said  Board  or  police  constable.  Byelaws  under 
this  section  shall  be  made  in  the  same  manner 
and  subject  to  the  same  conditions  as  byelaws 
made  by  the  said  Board  under  the  Metropolis 
Management  Act^  1855. 

2.  Where  any  open  spaces  now  are  or  hereafter 
may  be  used  as  places  of  exercise  and  recreation 
for  the  inhabitants  of  certain  houses,  and  the 
property  and  right  of  user  is  now  or  hereafter 
may  be  vested  in  one  or  more  persons  as  owners 
or  occupiers  of  such  houses,  such  owners  and 
occupiers  (if  any)  may  convey  to  the  Metropolitan 
Board  of  Works,  in  trust  for  the  public,  the  right 
to  enter  upon  and  use  and  enjoy  such   open 


spaces,  subject  to  such  terms  and  conditions  as 
may  be  agreed  upon. 

3.  The  Metropolitan  Board  of  Works  shall  be 
entitled  to  make  such  provision  as  may  be  neces- 
sary for  maintaining  and  protecting  the  open 
spaces  so  acquired  by  them. 

4.  The  Metropolitan  Board  of  Works  shall  be 
empowered  to  pay  out  of  the  funds  at  their  dis- 
posal or  which  they  are  empowered  to  raise  under 
the  said  Metropolis  Management  Act,  1855,  and 
the  several  Acts  amending  the  same,  the  costs 
and  charges  which  they  may  incur  in  the  execu- 
tion of  this  Act,  and  such  costs  and  charges 
shall  be  deemed  to  be  expenses  for  which  pro- 
Wsion  is  made  by  such  Acts. 

5.  This  Act  shall  not  extend  to  the  roval  parks, 
nor  to  any  land  belonging  to  Her  Majesty  in 
right  of  Her  Crown  or  of  Her  Duchy  of  Lan- 
caster, or  any  garden,  ornamental  ground,  or 
ornamental  land  for  the  time  being  under  the 
management  of  the  Commissioners  for  the 
time  being  of  Her  Majesty's  Works  and  Public 
Buildings  or  of  the  Commissioners  for  the  time 
being  acting  under  the  Crown  Estate  Paving 
Act,  1851,  or  to  any  Metropolitan  Common 
within  the  meaning  of  "  The  Metropolitan  Com- 
mons Act,  1866,"  and  "The  Metropolitan 
Commons  Amendment  Act,  1869,"  nor  to  any 
land  belonging  to  either  of  the  honourable  Socie- 
ties of  the  Inner  Temple  and  Middle  Temple. 

6.  The  term  "  metropolis  "  in  this  Act  means 
all  parishes  and  places  mentioned  in  Schedules 
A.,  B.J  and  C.  to  the  said  Metropolis  Manage- 
ment Act,  1855. 

7.  llie  powers  in  this  Act  conferred  on  the 
Metropolitan  Board  of  Works  shall  in  the  City 
of  London  be  exercised  by  the  mayor,  aldermen, 
and  commons  of  the  said  city,  who  shall  defray 
all  the  expenses  caused  by  or  connected  with 
the  execution  of  such  powers. 

8.  This  Act  may  be  cited  as  the  Metropolitan 
Open  Spaces  Act,  1877. 
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STATUTES  OF  THE  REALM. 


[chap.  36. 


Chap.  36. 
Hegistration  of  Leases  {Scotlcmd)  Act  (l«o7)  Amendment. 


ABSTRACT   OP  THE    eNACTMBNtfl. 

1.  *'  Commissary  "  to  be  read  in  recited  Act  after  '^  sheriff, 

2.  Act  49  G.  3.  c.  42.  not  to  be  affected. 

3.  Short  title. 


ff 


An  Act  to  amend  '*  The  Registration  of 
Letises  (Scotland)  Act,  1857." 

(6th  August  1877.) 

Whereas  an  Act  was  passed  in  the  session 
holden  in  the  twentieth  ana  twentj-iirst  years  of 
Her  Majesty  (chapter  twenty-six)  to  provide  for 
the  registration  of  long  leases  in  Scotland  and 
assignations  thereof;  and  whereas  it  is  expedient 
to  amend  the  said  Act : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 


1.  Section  nineteen  of  the  said  recited  Act 
shall  be  read  as  if  the  word  "comraissarr" 
occmrred  therein  immediately  after  the  word 
"  sheriff/* 

2.  Xothini^  in  this  Act  shall  afPect  the  prari- 
sions  of  an  Act  passed  in  the  forty-ninth  year  of 
His  late  Majesty  King  George  the  Third  (chapter 
forty-two)  for  the  better  regulating  the  public 
records  of  Scotland. 

3.  This  Act  may  be  cited  for  all  purposes  as 
"  The  Registration  of  Leases  (Scotland)  Amend- 
ment Act,  1877." 


Chap.  37. 
Trade  Marks. 

ABSTRACT  OF  THE  ENACTMENTS. 

1 .  Extension  of  time  for  registration  of  trade  marks  used  in  textile  industries, 

2.  Definition  of  "  trade  marks  used  in  the  textile  industries." 

3.  Short  title  of  Act. 


An  Act  for  extending  the  Time  for  the 
Registration  of  Trade  Marks,  in  so 
far  as  relates  to  Trade  Marks  used 
in  Textile  Industries. 

(6th  August  1877.  > 

Whereas  by  section  one  of  the  Trade  Marks 
Registration  Amendment  Act,  1876,  it  is  pro- 
vided that  from  and  after  the  first  day  of  July 
one  thousand  eight  hundred  and  seventy-seven  a 
person  shall  not  be  entitled  to  institute  any  pro- 
ceeding to  prevent  or  to  recover  damages  for  the 
infringement  of  any  trade  mark  as  defined  by  the 
Trade  Marks  Registration  Act,  1875  (referred  to 
in  such  Amendment  Act  and  in  this  Act  as  the 
principal  Act),  until  and  unless  such  trade  mnrk 
is  registered  in  pursuance  of  the  principal  Act,  or 


until  and  unless,  with  respect  to  any  device, 
mark,  name,  combination  of  words,  or  other 
matter  or  thing  in  use  as  a  trade  mark  before  ^e 
passing  of  the  principal  Act,  registration  thereof 
as  a  trade  mark  under  the  principal  Act  shall 
have  been  refused,  afl  is  in  the  said  Act  thereafter 
mentioned : 

And  whereas  by  reason  of  the  difficulties  at- 
tending the  registration  of  trade  marks  used  in 
the  textile  industries  it  has  been  found  impos- 
sible to  complete  the  registration  of  such  trade 
marks  within  the  time  specified  by  the  said  sec- 
tion, and  it  is  therefore  expedient  to  prolong 
such  time  as  aforesaid  : 

Be  it  therefore  enacted  by  the  Queen^s  most 
Excellent  Migesty,  by  and  with  the  advice  aod 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 
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1.  In  lo  te  as  relates  to  the  reffistration  of 
tnde  marks  used  in  the  textile  inaastiies,  bat 
not  ftirther  or  otherwise,  seotioii  one  of  the  Trade 
Marks  Rsgistration  4niendment  Act,  1876,  shall 
be  oonstraed  as  if  for  the  words  *'  from  and  after 
**  the  first  day  of  July  one  thousand  eight 
"  hundred  and  seventy-seren  **  there  were  sub- 
stitated  the  words  "  from  and  after  the  first  day 

of  January  one  thousand  eight  hundred  and 
serenty-eight,  or  such  further  time  as  Her 
Mijesty  may  by  Order  in  Council  determine." 

2.  The  expression  in  this  Act  "  Trade  marks 


*t 


ft 
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used  in  the  textile  industries  "  means  the  trade 
marks  relating  to  goods  comprised  in  classes  23 
to  35,  both  inclusive,  of  the  First  Schedule  to  the 
rules  under  the  Trade  Marks  Registration  Acts, 
1875-76,  dated  September  1876. 

3.  This  Act  may  be  cited  for  all  purposes  as 
the  ''Trade  Marks  Registration  Extension  Act, 
1877,"  and  this  Act  and  the  Trade  Marks  Regis- 
tration Amendment  Act,  1876,  and  the  Trade 
Marks  Registration  Act,  1875,  may  be  cited 
together  as  the  "  Trade  Marks  Registration  Acts, 
1875-77." 


Chap.  38. 
Board  of  Education  (^Scotland)  Continuance* 

ABSTRACT   OP   THE   ENACTMENTS. 

1 .  Continuance  of  Board  qf  Education  till  6th  AuffUit  1878. 

2.  Construction  of  Act. 


An  Act  to  continue  for  One  Year  the 
Board  of  Education  in  Scotland. 

(6th  August  1877.) 

Whbbsas  by  the  Education  (Scotland)  Act, 
1872,  it  was,  inter  alia,  provided  that  ''  with  a 
view  to  greater  efficiency  and  convenience  in 
the  institution  and  organisation  of  schools  and 
School  Bowrds  under  the  provisions  of  this 
Act,  a  Board  of  Education  for  Scotland  shall 
be  and  ia  hereby  established,  to  endure  for  the 
term  of  three  years  from  and  after  the  passing 
of  this  Act,  with  power  to  Her  Majesty,  by 
Order  in  Council  made  before  the  expiration  of 
that  term,  to  extend  the  same  for  a  further 
period  of  not  more  than  two  yean :" 
And  whereas  the  period  of  endurance  of  the 
Board  oif  Education  m  Scotland  was  extended  by 


H 


$t 


i( 


(* 


H 


If 


it 


(( 


M 


f( 


Her  Majesty,  by  Order  in  Council,  in  terms  of  the 
recited  Act,  until  the  sixth  day  of  August  one 
thousand  eight  hundred  and  se^^enty-seven : 

And  whereas  it  is  expedient  that  the  same 
should  be  further  extended : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  The  Board  of  Education  in  Scotland  shall 
endure,  and  shall  have  all  rights,  privileges, 
powers,  and  duties  belonging  to  it  at  tne  passing 
of  this  Act,  until  the  sixth  day  of  August  one 
thousand  eight  hundred  and  seventy-eight. 

2.  This  Act  and  the  recited  Act  shall  be  read 
and  construed  together  as  one  Act. 


Chap.  39. 
Factors*  Acts  Amendment. 


ABSTRACT   OF  THE   ENACTMENTS. 


1 .  Factors*  Acts  defined, 

2.  Amendment  of  law  toith  respect  to  secret  retfocation  of  entrustment  or  agency. 

3.  With  respect  to  vendors  permitted  to  retain  documents  of  title  to  goods, 

4.  With  respect  to  vendees  permitted  to  have  possession  of  documents  of  title  to  goods. 

5.  With  respect  to  transfers  of  documents  of  title, 

6.  Act  not  to  he  retrospective. 
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STATUTES  OF  THE  REALM. 


[chap.  39. 


An  Act  to  amend  the  Factors'  Acts. 

(10th  August  1877.) 

Whereas  doubts  have  arisen  with  respect  to 
the  true  meaninff  of  certain  provisions  of  the 
Factors'  Acts,  and  it  is  expedient  to  remove  such 
doubt§  and  otherwise  to  amend  the  said  Acts,  for 
the  better  security  of  persons  buying  or  making 
advances  on  goods,  or  documents  of  title  to  goods, 
in  the  usual  and  ordinary  course  of  mercantile 
business : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  In  this  Act,  the  expression  "the  principal 
Acts  "  means  the  following  Acts  ;  that  is  to  say. 

The  Act  of  the  4th  Geo.  IV.  (1823)  c.  83. 
The  Act  of  the  6th  Geo.  IV.  (1825)  c.  94. 
The  Act  of  the  5th  and  6th  of  Her  Majesty 
(1842),  c.  39. 

And  the  said  Acts  and  this  Act  may  be  cited 
for  all  purposes  as  the  "  Factors'  Acts,  1823  to 

1877" 

2.  Where  any  agent  or  person  has  been  en- 
trusted with  and  continues  in  the  possession  of 
any  goods,  or  documents  of  title  to  goods,  within 
the  meaning  of  the  principal  Acts  as  amended  by 
this  Act,  any  revocation  of  his  entrustment  or 
agency  shall  not  prejudice  or  affect  the  title  or 
rights  of  any  other  person  who,  without  notice  of 
such  revocation,  purchases  such  goods,  or  makes 
advances  upon  the  faith  or  security  of  such  goods 
or  documents. 

3.  Where  any  goods  have  been  sold,  and  the 
vendor  or  any  person  on  his  behalf  continues  or 
is  in  possession  of  the  documents  of  title  thereto, 
any  sale,  pledge,  or  other  disposition  of  the  goods 
or  documents  made  by  such  vendor  or  any  person 
or  agent  entrusted  by  the  vendor  with  the  goods 


or  documents  within  the  meaning  of  the  prindpil 
Acts  as  amended  by  this  Act  so  continuing  or 
being  in  possession,  shall  be  as  valid  and  effectual 
as  if  such  vendor  or  person  were  an  agent  or 
person  entrusted  by  the  vendee  with  the  goods  or 
documents  within  the  meaning  of  the  principal 
Acts  as  amended  by  this  Act^  provided  the  person 
to  whom  the  sale,  pledge,  or  other  disposition  is 
made  has  not  notice  that  the  goods  nave  been 
previously  sold. 

4.  Where  any  goods  have  been  sold  or  con- 
tracted to  be  sold,  and  the  vendee,  or  any  person 
on  his  behalf,  obtains  the  possession  of  the  docu- 
ments of  title  thereto  from  the  vendor  or  his 
agents,  any  sale,  pledge,  or  disposition  of  such 
goods  or  documents  by  such  vendee  so  in  posses- 
sion or  by  any  other  person  or  agent  entrusted  by 
the  vendee  with  the  documents  within  the  mean- 
ing of  the  principal  Acts  as  amended  by  this  Act 
shall  be  as  valid  and  effectual  as  if  such  vendee 
or  other  person  were  an  agent  or  person  entrusted 
by  the  vendor  with  the  documents  within  the 
meaning  of  the  principal  Acts  as  amended  by  this 
Act,  provided  the  person  to  whom  the  sale, 
pledge,  or  other  disposition  is  made  has  not 
notice  of  any  lien  or  other  right  of  the  vendor  in 
respect  of  the  goods. 

5.  Where  any  document  of  title  to  goods  has 
been  lawfully  indorsed  or  otherwise  transferred  to 
any  person  as  a  vendee  or  owner  of  the  goods, 
and  such  person  transfers  such  document  oy  in- 
dorsement (or  by  delivery  where  the  document  is 
by  custom,  or  by  its  express  terms  transferable  by 
delivery,  or  makes  the  goods  deliverable  to  the 
bearer)  to  a  person  who  takes  the  same  bona  fide 
and  for  valuable  consideration,  the  laBt«meDtioDed 
transfer  shall  have  the  same  effect  for  defeating 
any  vendor's  lien  or  right  of  stoppage  in  transitu 
as  the  transfer  of  a  bill  of  lading  has  for  defeating 
the  right  of  stoppage  in  transitu. 

6.  This  Act  shall  apply  only  to  acts  done  and 
rights  acquired  after  the  passing  of  this  Act. 


Chap.  40. 
Registered  Writs  Execution  {Scotland). 

ABSTRACT   OF   THE   ENACTMENTS. 

1.  Extracts  of  writs  registered  in  Books  of  Council  and  Session  to  have,  in  certain  cases,  warrant  for 

execution.     Form  of  warrant  of  execution  inserted  in  extracts  of  all  protests,  4*c. 

2.  Extracts  of  writs  registered  in  Sheriff  Court  Books  to  have  warrant  of  execution  in  certain  cases. 

3.  Competent  to  arrest,  charge,  and  poind  by  virtue  of  the  extract,  with  warrant  for  execution  thereon. 

4.  Warrants  of  execution  unchallengeable  on  certain  grounds. 

6.  Extracts  of  deeds  registered  in  the  Books  of  Council  and  Session,  and  Register  of  Sasines  to  be 
authenticated. 
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6.  fVrili  registered  in  the  Register  of  Sasines  for  preservation  only  mag  qfterwards  be  registered  for 

preservation  and  execution. 

7.  After  transmission  of  volumes  of  records  of  Books  of  Council  and  Session  to  the  Lord  Clerk  Register 

the  Deputy  Keeper  of  Records  may  issue  extracts  of  any  deeds  recorded  in  said  volumes,  and 
authenticate  the  same  as  well  as  other  extracts, 
S,  Commencement  and  extent  of  Act, 
Schedule, 


Aa  Act  to  amend  the  Form  of  Warrant 
of  Execution  on  certain  Extracts  of 
Writs  registered  in  the  Books  of 
Council  and  Session  and  Sheriff  Court 
Books  in  Scotland ;  and  to  provide 
for  the  Authentication  of  certain 
Extracts  of  Writs. 

(10th  August  1877.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  ad\'ice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.  In  all  extracts  of  writs,  deeds,  or  other 
(locaments  which  contain  a  clause  of  registration 
for  preaervation  and  execution,  and  which  are 
itgistered  in  the  register  of  deeds  and  probative 
writs  and  protests  in  the  Books  of  Council  and 
ScflsioQ  in  Scotland,  the  keeper  or  assistant 
keeper  of  the  said  register  shall  insert  a  warrant 
for  execution  in  the  form,  or  as  nearly  as  may  be 
in  the  form  of  the  Schedule  to  this  Act  annexed. 

The  wanants  for  execution  inserted  in  the 
extracts  of  all  protests  of  bills,  promissory  notes 
or  bankers  notes,  or  certificates  of  juogment 
registered  for  execution  under  the  Judgments 
Extension  Act,  IS68,  shall  be  as  nearly  as  may 
be  in  the  fonn  of  the  said  Schedule  to  this  Act 
annexed. 

2.  In  all  extracts  of  writs,  deeds,  or  other 
documents  which  contain  a  clause  of  registration 
for  preservation  and  execution,  and  which  are 
registered  in  the  Sheriff  Court  Books  of  any 
county  in  Scotland,  and  in  all  extracts  of  protests 
of  biUs,  promissory  notes,  or  bankers  notes 
registered  in  the  Sheriff  Court  Books,  the  sheriff 
clerk  shidl  insert  a  warrant  of  execution  in  the 
form,  or  as  nearly  as  may  be  in  the  form,  of  the 
Schedule  to  this  Act  annexed. 

3.  It  shall  be  lawful  by  virtue  of  the  warrant 
inserted  in  any  extract  under  the  provisions  of 
the  two  precedmg  sections,  to  arrest  the  readiest 
goods,  debts,  and  sums  of  money  of  the  debtor 
or  obligant  mentioned  in  such  extract,  in 
payment  and  satisfaction  of  the  sum  or  sums  of 
money  or  obligation  or  obligations  therein 
8i)eeified,  as  also  to  charge  the  debtor  or  obligant 
tnerein  mentioned  to  pay  the  sum  or  sums  of 


money,  or  to  perform  the  obligation  or  obhgations 
therein  specified  within  the  appropriate  days  of 
charge,  under  the  pain  of  poinding  and  impnson- 
ment,  so  far  as  competent,  the  terms  of  payment 
or  implement  being  first  come  and  byegone,  and  if 
he  fail  to  obey  the  said  charge,  then,  so  far  as 
competent,  to  apprize,  poind,  and  distrain  all  his 
readiest  goods,  gear,  and  other  effects,  in 
payment  and  satisfaction  of  the  said  sum  or 
sums  or  obligation  or  obligations;  and  if 
necessary  for  effecting  said  poinding  to  open 
shut  and  lockfast  places. 

4.  It  shall  not  be  competent  to  challenge  the 
validity  of  extracts  of  writs,  deeds,  or  other 
documents,  or  of  extracts  of  protests  of  biUs, 
promissory  notes,  or  bankers  notes  or  certificates 
of  judgment  as  aforesaid,  registered  in  the  Books 
of  Council  and  session,  or  in  the  Sheriff  Court 
Books,  containing  warrants  of  execution,  and 
issued  prior  to  the  commencement  of  this  Act 
from  the  offices  of  the  register  of  deeds  and 
probative  writs  and  protests  in  the  Books  of 
Council  and  Session,  or  of  sheriff  clerks  respec- 
tively, on  the  ground  that  the  forms  of  such 
warrants  are  not  in  conformity  with  those  pre- 
scribed by  the  Act  passed  in  the  first  and  second 
years  of  the  reign  of  Her  Majesty  Queen  Victoria, 
chapter  one  hundred  and  fourteen. 

5.  Extracts  of  all  writs,  deeds,  or  other 
documents  of  what  nature  soever,  which  may 
be  registered  in  the  Books  of  Council  and 
Session,  shall  be  equivalent  to  the  registered 
writs,  deeds,  or  other  documents  themselves, 
except  where  any  writ,  deed,  or  other  document 
so  registered  shall  be  offered  to  be  improven,  and 
such  extracts  shall  be  signed,  on  the  last  page 
thereof,  by  the  keeper  or  assistant  keeper  of  the 
register  of  deeds  and  probative  writs  and  protests 
in  the  Books  of  Council  and  Session;  and 
extracts  of  all  writs  registered  in,  and  issued 
from  the  ofiice  of  the  General  Register  of  Sasines, 
shall  be  signed  on  the  last  page  thereof,  by  the 
keeper  of  the  said  register,  or  oj  a  deputy  duly 
commissioned  by  him  to  that  effect,  and  no 
further  signature  on  any  other  page  of  such 
extracts  shall  be  necessary.  But  each  sheet  of 
all  such  extracts  shall  be  impressed  with  an  office 
seal  or  stamp  to  be  kept  in  the  respective  offices 
of  the  said  keepers;  provided  that  it  shall  be 
necessary  and  sufficient  in  the  case  of  maiginal 
additions  occurring  in  any  extract  that  the  same 
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shall  be  authenticated  by  the  stgnature  of  the 
officer  certifying  such  extract. 

6.  Where  any  writ  containing  in  gremio  thereof 
a  procuratory  or  clause  of  registration  for  preser- 
vation and  execution  shaU  have  been  registered 
in  the  General  Register  of  Sasines  upon  a  war- 
rant of  registration  for  preservation  but  not  for 
execution^  it  shall  be  competent  to  present  for 
registration  in  the  said  register  an  extract  of  such 
registered  writ  having  a  warrant  of  registration 
written  thereon^  beanng  that  such  extract  is  to 
be  registered  for  preservation  and  execution  ;  and 
it  shall  be  lawful  to  register  such  extract  accord- 
ingly^  and  to  issue  one  or  more  extracts  thereof 
with  warrant  of  execution  in  terms  (mutatis 
mutandis)  of  Schedule  B.  annexed  to  the  Land 
Registers  (Scotland)  Act,  1868,  and  every  such 
warrant  of  execution  shall  have  all  the  hke  force 
and  effect  as  any  warrant  of  execution  issued  in 
terms  of  the  twelfth  section  of  the  said  last- 
mentioned  Act ;  and  in  making  such  subsequent 
registration  it  shall  not  be  necessary  to  engross 
ad  longum  in  the  said  register  the  extract  so 
presented,  but  the  registration  thereof  may  be 
effected  by  the  insertion  of  a  memorandum  of 
such  extract  in  the  appropriate  division  or 
divisions  of  said  register,  setting  forth  the 
volume  of  the  register  and  the  folio  or  folios  of 
such  volume  in  which  said  original  writ  is  en- 
grossed, and  the  insertion  of  such  memorandum 
shall  be  deemed  equivalent  to  the  full  engross- 
ment in  the  division  or  divisions  of  the  register 
in  which  such  memorandum  shall  be  entered  as 
aforesaid  of  the  extract  so  presented  for  regis  > 
tration. 

7.  Whereas,  in  terms  of  the  twelfth  section  of 
the  Act  passed  in  the  forty-ninth  year  of  the 
reign  of  His  Majesty  King  George  the  Third, 
chapter  forty-two,  the  volumes  of  records  of  the 


Books  of  Coundl  and  Session  arc,  abng  with 
the  warrants  thereof,  periodically  transmitted  by 
the  keeper  of  the  register  of  deeds  and  pn)bati?e 
writs  and  protests  in  the  Books  of  Coancil  and 
Session,  to  the  Lord  Clerk  Register  or  his 
deputies  ;  be  it  enacted,  that  the  CKputy  keeper 
of  the  records  or  any  officer  holding  a  commis- 
sion to  that  effbct  from  the  Lord  Clerk  Regista 
may,  at  any  time,  issue  extracts  one  or  more  of 
any  writ,  deed,  or  other  document  registered  in 
said  volumes  of  records  transmitted  as  aforesaid, 
in  the  same  or  in  a  similar  form  to  the  extracts 
of  such  writs,  deeds,  or  other  documents  which 
might  have  been  issued  previous  to  such  trans- 
mission. And  all  such  extracts  and  the  warrants 
of  execution  therein  contained  shall  have  all  the 
like  force  and  effect  as  any  extract  from  the 
Books  of  Council  and  Session,  made  and  issued 
previous  to  such  transmission,  or  as  any  warrant 
of  execution  contained  in  or  appendea  to  such 
extract ;  and  in  all  extracts  issued  as  aforesaid, 
and  also  in  all  extracts  issued  of  writs  contained 
in  any  record  in  the  custody  of  the  Lord  Ckrk 
Register,  it  shall  be  sufficient  that  the  last  page 
thereof  shall  be  signed  by  the  said  deputy  keepa 
of  the  records  or  by  any  officer  duly  commifi- 
sioned  by  the  Lord  Clerk  Register  to  that  effect, 
and  no  further  signature  on  any  other  page  of 
such  extracts  shall  be  necessary,  but  each  &eei 
of  all  such  extracts  shall  be  impressed  wi^  u 
office  seal  or  stamp  to  be  kept  in  the  o£Sce  of  the 
Lord  Clerk  Register;  provided  that  it  shall  be 
necessary  and  sufficient  in  the  case  of  marginal 
additions  occurring  in  any  such  extract  that  the 
same  shall  be  authenticated  by  the  signature  of 
the  officer  certifying  such  extract. 

8.  This  Act  shall  take  effect  from  and  after  the 
fint  day  of  October  one  thousand  eight  hundred 
and  seventy-seven,  and  shall  apply  to  Scotland 
only. 


-»o2^0o- 


SCHEDULE. 


At  the  day  of  One  thousand  eight  hundred  and 

,  the  deed  herein-after  engrossed  was  presented  for  registration  in  the  Books  of  the  Lords  of 
Council  and  Session  (or  Sheriff  Court  Books  of  the  county  of  )  for  preservation  (or  for 

preservation  and  execution),  and  is  r^stexed  in  the  said  books  as  follows  :  ^ 

(Insert  fitU  copy  of  the  deed;  and  where  the  deed  is  registered  for  execution ,  insert  warrant  for 
esoecution  as  follows) : — 

And  the  said  Lords  grant  (or  the  Sheriff  grants,  as  the  case  may  be)  warrant  for  all  lawful  tx^utwa 
hereon. 

Extracted,  SfC. 


CHAP.  41.] 
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Chap.  41. 
Crown  Office. 

ABSTBACT  OF   THK   ENACTMENTS. 

Preliminarff* 

1.  Short  title  of  Act. 

2.  Commencement  of  Act,  ,.  ,    * 

:i  EmUs  hf  Qveen  in  Council  as  to  language  ofdocumenU  to  which  Act  apphei, 

4.  Wafer  seals  to  be  framed  in  certain  cases. 

5.  Rh^  bg  Committee  of  Council  as  to  preparation  and  authentication  qf  documents  to  which  Act  applies, 

6.  General  Saving, 

7.  Definitions. 


An  Act  for  making  Provision  with  re- 
spect to  the  Preparation  and  Authen- 
tication of  Commissions  and  other 
Documents  issued  from  the  Office  of 
the  Clerk  of  the  Crown  in  Chancery  ; 
and  for  other  purposes. 

(10th  August  1877.) 

Bb  it  enacted  by  the  Queen's  most  Kzcellent 
Majesty,  by  and  with  the  advice  and  consent  of 
th«  Lords  Spiritnal  and  Temporal,  and  Oommons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

Preiiminarg* 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  Crown  Office  Act,  1877. 

2.  This  Act  shall  come  into  operation  on  the 
first  day  of  January  one  thousand  eight  hundred 
and  seventy-eight,  which  day  is  in  this  Act  re- 
ferred to  as  the  conunencement  of  this  Act. 

3.  Her  Majesty  may,  by  Order  in  Council, 
make,  and  when  made  from  time  to  time  revoke, 
add  to,  or  alter  rules — 

(1.)  Prescribing  the  form  in  which  documents 
to  which  this  Act  applies,  or  any  of 
them,  are  to  be  worded ;  and 

(2.)  Making  regulations  as  to  the  publication 
of  royal  proclamations,  and  as  to  the 
towns  to  which  copies  of  such  procla- 
mations are  to  be  sent,  and  generally  as 
to  the  best  mode  of  making  such  pro* 
clamations  known  to  the  public  : 

Provided  that — 

(I.)  Acts  of  or  Bills  in  Parliament  may  in  all 
cases  be  cited  by  their  short  titles ;  and 

(2.)  Whenever  convenient,  the  enumeration  of 
Acts  of  or  Bills  in  Parliament,  of  names 
of  persons,  or  other  matters,  shall  be 
contained  in  a  schedule  or  schedules, 
and  in  particular  in  the  case  of  commis- 
sions of  the  peace  the  names  of  the 
justices  shall,  so  far  as  seems  to  Her 
Majesty  convenient,  be  placed  in  a  sche- 


dule with  space  for  additions  to  be 
made  of  the  names  of  justices  to  be 
appointed  after  the  issue  of  such  com- 
mission ;  and 
(3.)  Any  roval  proclamation  shall  be  valid  in 
law  if  published  as  follows : 

As  respects  England,  in  the  London 

Gazette;  and 
As  respects  Scotland,  in  the  Edin- 
burgh Gazette ;  and 
As  respects  Ireland,  in  the  Dublin 
Gaz^te. 
Any  rule  purporting  to  be  made  in  pursuance 
of  this  section  snail  be  laid  before  both  Houses 
of  Parliament  within  one  month  after  it  is  made, 
if  Parliament  be  then  sitting,  or  if  not  then  sit- 
ting, within  one  month  after  the  commencement 
of  the  then  next  session  of  Parliament,  and 
shall  be  judicially  noticed,  and  shall  be  of  the 
same  validity  as  if  it  had  been  enacted  by  Par- 
liament. 

4.  A  committee  of  Her  Mi^esty's  Most  Honoiur- 
able  Privy  Council,  consisting  of  the  Lord 
Chancellor  of  Great  Britain  for  the  time  being, 
the  Lord  Privy  Seal  for  the  time  being,  and  one 
of  Her  Majesty's  Principal  Secretaries  of  State 
(in  this  Act  referred  to  as  the  Committee  of 
Council),  acting  in  case  of  difference  according 
to  the  opinion  of  any  two  of  them,  may  firom 
time  to  time  direct  impressions  with  the  same 
device  as  the  Great  Seal  and  of  the  Privy  Seal  to 
be  taken  in  such  manner  and  of  such  size  or 
sizes  as  they  may  from  time  to  time  prescribe,  on 
embossed  paper,  wax,  wafer,  or  any  other  mato- 
rial ;  and  anv  such  impressions,  in  this  Act  re- 
spectively called  a  Wafer  Great  Seal  and  a  Wafer 
Privy  Ses},  shall  be  in  the  same  custody  as  the 
seals  of  which  th^  are  impressions,  and  when 
attached  to  or  emDosaed  on  any  document  re- 
quired to  be  or  usually  authenticated  bv  or  passed 
under  the  Great  Seal  or  Privy  Seal,  snaU  confer 
on  that  document  the  same  validity  in  all  respects 
as  if  the  document  itself  had  been  authenticated 
by  or  passed  under  the  Great  Seal  or  Privy  Seal. 

5.  The  Committee  of  Council  aforesaid,  actmg 
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in  case  of  difference  according  to  the  opinion 
of  any  two  of  them,  may  by  order  make,  and 
when  made  from  time  to  time  revoke,  add  to,  or 
alter  rules — 
(I.)  Providing  for  a  record  to  be  kept  at  the 
Crown  Office  of  all  justices  of  the  peace 
appointed  in  pursuance  of  any  commis- 
sion of  the  peace  issued  by  Her  Majesty, 
and  for  the  rectification  of  such  record 
from  time  to  time ;  and 
(2.)  Prescribing  the  documents  to  which  the 
Wafer  Great  Seal  and  the  Wafer  Privy 
Seal  respectively  are  to  be  attached; 
and 
(.'!)  Prescribing  the  mode  in  which  documents 
to  which  this  Act  applies  are  to  be  pre- 
pared, whether  to  be  printed  or  written, 
or  partly  printed  and  partly  written, 
and  whether  to  be  printed  or  written 
on    paper,   parchment,    or    any    other 
fitting  material :  Provided  that-— 

(a.)  It  shall  not  be  necessary  to  the 
validity  of  any  document  to  or  on 
which  a  Wafer  Great  Seal  or  Wafer 
Privy  Seal  is  attached  or  embossed 
to  prove  that  the  attachment  or 
embossing  of  such  wafer  seals  re- 
spectively was  authorised,  and  no 
evidence  to  the  contrary  shall  be 
received;  and 

(fj.)  Engrossing  may  in  all  cases  be 
dispensed  with,  and,  so  far  as  seems 


to  the   Committee  of  Council  con- 
venient, printing  shall  be  adopted  in 
p]Bce  of  writing. 
Any  rule  purporting  to  be  made  in  pursuance 
of  tlus  section  shall  be  laid  before  botn  Houses 
of  Parliament  within  one  month  after  it  is  made, 
if  Parliament  be  then  sitting,  or  if  not  then 
sitting,  within  one  month  alter  the  commence' 
ment  of  the  then  next  session  of  Parliament, 
and  shall  be  judicially  noticed,  and  shall  he  of 
the  same  Milidity  as  if  it  had  been  enacted  br 
Parliament. 

6.  Nothing  in  this  Act  shall  abridge  or  affect 
the  prerogative  of  the  Crown  in  relation  to  the 
grant  or  withholding  the  grant  of  any  docnment. 

7.  In  this  Act.  if  not  inconsistent  with  the 
context,  the  following  expressions  have  the 
meanings  herein-after  respectively  assigned  to 
them : 

'<  Great  Seal "  means  the  Great  Seal  of  the 
United  Kingdom : 

"  Document  to  which  this  Act  applies  "  means 
any  writ,  commission,  letters  patent,  let- 
ters close,  or  document  of  such  a  character, 
or  belonging  to  such  a  class,  as  would,  at  the 
date  of  the  passing  of  this  Act,  be  required 
to  \ye  or  usually  would  be  authenticated 
by  being  passed  under  the  Great  Seal. 

**  Crown  Office  "  means  the  office  of  the  Clerk 
of  the  Crown  in  Chancery. 


Chap.  42. 
Fisheries  {Oysters y  Crabs,  and  Lobsters), 


ABSTRACT  OF  THE  BNACTMKNTS. 

Preliminary. 

1.  Short  title. 

2.  Commencement  of  Act. 

PART  I. 
Oysters* 

3.  This  part  of  Act  not  to  apply  to  Ireland. 

4.  Prohibition  on  sale  of  oysters  between  certain  dates. 

6.  Power  to  Board  of  'trade  on  local  application  to  temporarily  prohibit  or  restrict^  dredging  for  ousters 
on  certain  banks. 

6.  Persons  entitled  to  apply  to  Board  of  Trade  under  this  part  of  Act. 

7.  Order  relating  to  oyster  fishery  under  31  ^  3Q  Vict.  c.  45.  when  unobjected  to,  to  take  effect  on  eon- 

firmation  by  Order  in  Council, 

PART  II. 

Crabs  and  Lobsters. 

8.  Prohibition  on  sale  of  edible  crabs  under  a  certain  sizt. 

9.  Prohibition  on  sale  of  lobsters  under  a  certain  size. 

10.  Power  on  local  application  to  prohibit  or  restrict  the  taking  of  crabs  and  lobsters  in  certain  areas. 
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PART  III. 

Supplemental. 

11.  Prosecution  of  offences  and  recovery  of  fines. 

12.  Search  for  and  seizure  of  oysters,  crabs,  and  lobsters  illegally  exposed  for  sale. 

13.  Defimtions. 

14.  Application  of  Act  to  Isle  of  Man  and  Channel  Islands. 

15.  Temporary  revival  of  6  Sir  7  Vict.  c.  79. 

16.  Repeal  of  39  ^-  40  Vict.  c.  cli. 


An  Act  to  amend  the  Law  relating  to 
the  Fisheries  of  Oysters,  Crabs,  and 
Lobsters,  and  other  Sea  Fisheries. 

(10th  August  1877.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
aathority  of  the  same,  as  follows  : 

Prelimdnary. 

1.  This  Act  may  be  cited  as  the  Fisheries 
(Ojster,  Crab,  and  Lobster)  Act,  1877. 

2.  This  Act  shall  come  into  operation  on  the 
first  day  of  September  one  thousand  eight 
hundred  and  seventy-seven  (which  day  is  in  this 
Act  referred  to  as  the  commencement  of  this 

Act). 

PART  I. 
Oysters. 

3.  This  part  of  this  Act  shall  not  apply  to 
Irelaod  or  to  anv  oyster  bed  or  bank  witnin  the 
jurisdiction  of  tne  Inspectors  of  Irish  Fisheries. 

4.  A  person  shall  not  sell,  expose  for  sale,  con- 
sign for  sale,  or  buy  for  sale, — 

(1.)  Any  oysters  known  at  the  passing  of  this 

Act  in  the  oyster  trade  as  "deep-sea 

oysters,"  between  the  fifteenth  day  of 

June  in   any  year  and   the   following 

fourth  day  of  August;  or 

I'J.)  Any  description  of  oysters  other  than  those 

aforesaio,  between  the  fourteenth  daj  of 

May    in  any  year  and  the  following 

fourth  day  of  August. 

Every  person  who  acts  in  contravention  of  this 

section  shall  be  liable  to  a  fine  not  exoeedinff  two 

pounds  for  the  first  offence,  and  ten  pounds  for 

the  second  or  any  subsequent  offence,  and  also  to 

forfeit  all  oysters  exposed  for  sale,  consigned  for 

sale,  or  bought  for  sale  in  contravention  of  this 

section: 

Provided  that  a  person  shall  not  be  guilty  of 
an  offence  under  this  section  if  he  satisfies  the 
court  that  the  oysters  alleged  to  have  been  sold, 


exposed  for  sale,  consigned  for  sale,  or  bought 
for  sale, — 

(1.)  Were  taken  within  the  waters  of  some 
foreign  state ;  or 

{'2.)  Were  preserved  in  tins  or  otherwise  cured; 
or 

(3.)  Were  intended  for  the  purpose  of  oyster 
cultivation  within  the  same  district  in 
which  the  oysters  were  taken,  or  were 
taken  from  any  place  for  cultivation  with 
the  sanction  of  the  Board  of  IVade ;  and 
for  this  purpose  the  Thames  estuary, 
bounded  by  a  line  drawn  from  Orford 
Ness  to  the  North  Foreland,  shall  be 
deemed  to  be  a  district,  and  also  any 
other  area  for  the  time  being  constituted 
a  district  for  the  purposes  of  this  section 
by  an  order  of  the  Board  of  Trade,  and 
also  where  the  place  at  which  the  oysters 
are  taken  is  not  within  any  such  district 
as  aforesaid,  so  much  of  the  area  within 
ten  miles  of  the  said  place  where  the 
oysters  are  taken  as  is  not  included  in 
any  other  such  district  as  aforesaid,  and 
the  Board  of  Trade  may  from  time  to 
time  make,  and  when  made  revoke  or 
vary,  an  order  for  the  purposes  of  this 
section. 

5.  The  Board  of  Trade,  on  such  application  as 
is  in  this  part  of  this  Act  mentioned,  and  after 
such  pubbc  inc^uiry  and  notice  as  they  think 
expedient,  may,  if  they  think  fit,  by  order  restrict 
or  prohibit  during  a  limited  period  not  exceeding 
one  year,  either  entirely  or  subject  to  any  excep- 
tions and  regulations,  the  dredging  for  and  taking 
of  oysters  on  any  oyster  bank  or  bed,  and  may  by 
sucn  order  provide  for  enforcing  the  order,  and 
any  prohibition,  restriction,  or  regulation  con- 
tained therein,  by  fines  not  exceeding  twenty 
pounds  for  each  offence. 

The  Board  of  Trade  by  order  may  from  time  to 
time  renew,  for  a  period  not  exceeding  one  year, 
or  vary,  an  order  under  this  section,  and  may  at 
any  time  revoke  the  same. 

Nothing  in  such  order  shall  apply  to  a  several 
right  of  fishery  in  any  oyster  bed  or  bank,  or  to 
any  bed  or  oank  of  oysters  which  has  been 
or  shall  hereafter  be  the  subject  of  a  grant 
or  regulation    order  under  Part  III.   of  "The 
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Sea  Fisheries  Act,  1868/'  or  any  Acts  amending 
the  same. 

6.  An  application  to  the  Board  of  Trade  for  an 
order  under  this  part  of  this  Act  may  be  made  by 
any  persons  appearing  to  the  Board  of  Trade  to 
represent  the  fishermen  of  any  locality,  or  by  any 
of  the  following  authorities,  if  they  appear  to  the 
Board  of  Trade  to  be  locally  interested  in  the 
fisheries;  namely, 

(I.)  The  justices  of  a  county  in  general  or 
quarter  sessions  assembled ; 

(2.)  A  town  council  or  other  urban  sanitary 
authority ; 

(3.)  A  rural  sanitary  authority;  and 

(4.)  Any  body  corporate,  persons  or  person 
being  or  claiming  to  be  proprietors  or 
proprietor  of  or  intrusted  with  the 
duly  of  improving,  managing,  main- 
taining, or  regulatmg  any  harbour. 

7.  Where  an  order  of  the  Board  of  Trade, 
under  Part  III.  of  the  Sea  Fisheries  Act,  1868, 
either  is  limited  to  the  grant  of  a  right  of  fisheiy 
for  a  period  not  exceeding  twenty-one  years  over 
an  area  not  exceeding  Sve  acres,  or  amends  a 
previous  order  without  extending  the  area  to 
which  that  order  applies,  and  a  petition  against 
the  order  by  an^  local  authority  or  persons 
afPected  thereby  is  not  within  one  month  after 
the  first  publication  of  the  order  received  by  the 
Board  of  Trade,  or  if  received  is  withdrawn,  the 
Board  of  Tiade  may,  if  they  think  fit,  submit 
the  scheme  for  confirmation  to  Her  Majestv  in 
Council,  and  every  such  order,  if  confirmed  by 
Her  Majesty  in  Council,  shall  have  full  operation 
as  if  it  had  been  confirmed  by  Parliament  as 
provided  by  the  Sea  Fisheries  Act,  1868 : 

Provided  that  Her  Majes-^  in  Council  may  at 
any  time,  on  the  representation  of  the  Board  of 
Trade,  cancel  the  order,  and  the  grantees  under 
the  order  shall  not  be  entitled  to  any  compensa- 
tion in  respect  of  such  cancellation^  or  of  any 
expenses  they  may  have  incurred  in  acting  or 
with  a  view  to  act  under  the  order. 


PART  II. 

Crabs  and  Lobsters, 

8.  A  person  shall  not  take,  have  in  his  pos< 
session,  sell,  expose  for  sale,  consign  for  sale^  or 
buy  for  sale, — 
(1.)  Any  edible  crab  which  measures  lets  than 
four  inches  and  a  quarter  across  the 
broadest  part  of  the  back ;  or 
(2.)  Any  edible    crab    carrying    any   spawn 
attached  to  the  tail  or  other  exterior 
part  of  the  crab,  whether   known  as 
"berried  crab/'  "seed  crab,"  " spawn 
crab,"  or  "  ran  crab,"  or  by  any  other 
name;  or 


(3.)  Any  edible  crab  which  has  reeentlj  cast 

its  shell,  whether  known  as  "caster/* 

*' white   crab/'    "white-footed  enb/' 

"white-livered    crab,"    "soft   cnb," 

"  glass  crab,"  or  by  any  other  name. 

Every  person  who  acts  in  contravention  of  t^ 

section  shall  be  liable  to  a  fine  not  ezoeedinK  two 

pounds  for  the  first  offence,  and  ten  pounds  for 

the  second  and  every  subsequent  offence,  and  to 

forfeit  all  edible  crabs  exposed  for  sale,  oooaigned 

for  sale,  or  bought  for  siale  in  contravention  of 

this  section : 

Provided  that  a  person  shall  not  be  Riiiitf  of 
an  offence  under  tnis  section  if  he  satufles  the 
court  that  the  edible  crabs  found  in  his  posses- 
sion or  alleged  to  have  been  sold,  exposed  for 
sale,  consigned  for  sale,  or  bought  for  aalc,  were 
intended  for  bait  for  fishing. 

9.  A  person  shall  not  take,  have  in  his  pos- 
session, sell,  expose  for  sale,  consign  for  sale,  of 
buy  for  sale  any  lobster  which  measures  less  than 
eight  inches  f^m  the  tip  of  the  beak  to  the 
end  of  the  tail  when  spread  as  far  as  possible 
flat. 

Every  person  who  acts  in  contravention  of  this 
section  shall  be  liable  to  a  fine  not  exceeding 
two  pounds  for  the  first  offence,  and  ten  pounds 
for  the  second  and  every  subsequent  offence, 
and  to  forfeit  bXI  lobsters  found  m  his  posses- 
sion, sold,  exposed  for  sale,  consigned  for  sale, 
or  bought  for  sale  in  contravention  of  this 
section. 

10.  The  Board  of  Trade,  after  such  public 
inquiry  and  notice  as  they  think  expedient,  may, 
if  they  think  fit,  from  time  to  time,  bv  order 
restrict  or  prohibit,  either  entirelr  or  subject  to 
any  exceptions  and  regidations,  the  fishing  for 
and  taking  of  edible  crabs  and  lobsters,  or  either 
of  them,  or  anv  description  of  them  or  either  of 
them,  within  the  area  named  in  the  order,  during 
such  period  of  yean  or  duiinff  such  period  eitfaa 
in  every  year  or  in  such  number  of  years  as  msj 
be  limited  by  the  order,  and  may  by  the  order 

Erovide  for  enforcing  the  order,  and  any  pro- 
ibition^  restriction*  or  r^^ulation  contimed 
therein,  by  fines  not  exceeding  twenty  pounds 
for  each  offence. 

The  Board  of  Trade  by  order  may  from  time 
to  time  vaiT,  and  at  any  time  revoke,  an  order 
under  this  section. 

Nothing  in  such  order  shall  apply  to  a  setenl 
right  of  fShery. 

The  powers  of  the  Board  of  Trade  under  this 
section  shall,  as  regards  any  area  within  the 
jurisdiction  of  the  Inspectors  of  Irish  Fishenea, 
be  vested  in  and  exercised  by  those  inspectors 
with  the  approval  of  the  Lord  Lieutenant  or 
other  chief  governor  or  governors  of  IreUnd. 
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PART  III. 

Supplemental.    ' 

U.  Al]  offences  against  this  Act,  or  against 
any  order  made  in  pursuance  of  this  Act,  may  be 
prosecuted,  and  all  fines  under  this  Act  or  any 
snch  order  may  be  recovered  on  summary  con- 
Wction  before  a  court  of  summary  jurisdiction  in 
manner  provided  by  the  Summary  Jurisdiction 
Acts. 

For  all  purposes  of  and  incidental  to  the  pro- 
secution of  any  such  offence,  or  the  recovery  of 
any  such  fine,  and  the  proceedings  and  matters 
preliminarv  and  incidental  thereto,  and  conse- 
quential thereon,  and  for  all  purposes  of  and 
ioeidental  to  the  jurisdiction  of  any  court  or  of 
anj  constable  or  officer  with  reference  to  such 
offence,  the  offence  shall  be  deemed  to  have  been 
committed  either  in  the  place  in  which  it  was 
actually  committed,  or  in  anj  place  in  which  the 
offender  may  for  the  time  bemg  be  found. 

All  fines  recovered  under  tnis  Act  in  any  of 
the  Channel  Islands  shall  be  paid  to  the  receiver 
genera]  of  the  island  in  which  they  are  recovered. 

12.  All  oysters,  crabs,  and  lobsters  of  which 
the  possession,  exposure  for  sale,  consignment 
for  sale,  or  puichase  for  sale  is  pohibited  by  this 
Aet,  mav  be  searched  for,  seized,  condemned, 
destroyed,  and  disposed  of  by  any  authority  law- 
foSy  acting  under  any  Act,  charter,  or  byelaw,  or 
by  any  persons  appointed  by  that  authority,  or  in 
Ireland  by  the  Inspectors  of  Irish  Fisheries,  with 
the  approval  of  the  Lord  Lieutenant,  in  like 
manner  as  if  such  oysters,  crabs,  and  lobsters 
respectively  were  found  to  be  diseased,  unsound, 
unwholesome,  corrupt,  unfit  to  be  sold,  or  unfit 
for  the  food  of  man. 

13.  In  this  Act— 

The  expression  "Nummary  Jurisdiction  Acts  " 
means, — 

(1.)  As  regards  England,  the  Act  of  the  session 
of  the  eleventh  and  twelfth  years  of  the 
reign  of  Her  present  Msgesty,  chapter 
forty-three,  intituled  '*  An  Act  to  facili- 
**  tate  the  performance  of  the  duties  of 
"  Justices  of  the  Peace  out  of  sessions 
"  within  England  and  Wales,  with  res- 
"  pect  to  Summary  Convictions  and 
"  Orders,''  and  any  Act  amending  the 
same;  and 

(2.)  As  regards  Scotland,  the  Summary  Pro- 
cedure (Scotland)  Act,  1864  ;  and 

(3.)  As  regards  Ireland,  with  reference  to  any 
matter  or  proceeding  in  the  police  dis- 
trict of  Dublin  Metropolis,  the  Acts 


regulating  the  powers  and  duties  of 
justices  of  the  peace  for  or  the  police  of 
such  district,  and  with  reference  to  any 
matter  or  ])roceeding  elsewhere  in  Ire- 
land, the  Petty  Sessions  (Ireland)  Act, 
.  1851,  and  the  Acts  amending  the  same ; 
and 
(4 .)  As  regards  the  Isle  of  Man  and  the  Channel 
Islands,  the  law  relating  to  offences  and 
fines,  and  proceedings  therefor. 

The  expression  "  Court  of  Summary  Juris- 
diction "  means, — 

(a.)  As  regards  ^  England  and  Ireland,  any 
justice  or  justices  of  the  peace  to  whom 
jurisdiction  is  given  by  the  Summary 
Jurisdiction  Acts;  pronded  that  the 
court,  when  hearing  and  determining  an 
information  or  complaint  under  this  Act, 
shall  be  constituted  either  of  two  or 
more  justices  of  the  peace  in  petty 
sessions  sitting  at  some  place  appointed 
for  holding  petty  sessions,  or  of  some 
magistrate  or  officer  sitting  alone  or 
with  others  at  some  court  or  other  place 
appointed  for  the  administration  of 
justice,  and  for  the  time  being  em- 
powered by  law  to  do  alone  any  Act 
authorised  to  be  done  by  more  than  one 
justice;  and 

{b.)  As  regards  Scotland,  the  sheriff  or  his 
substitute;  and 

(c.)  As  regards  the  Isle  of  Man  and  the  Channel 
Islands,  any  court,  governor,  deputy 
governor,  deemster,  jurat,  or  other 
magistrate  before  whom  offences  and 
fines  are  by  law  prosecuted  and  re- 
covered. 

The  expression  "  Inspectors  of  Iiish  Fisheries  " 
means  the  Inspectors  of  Fisheries  acting  in 
execution  of  the  Fisheries  (Ireland)  Act, 
1869. 

The  expression  "  person  "  includes  a  body  cor- 
porate. 

14.  This  Act  shall  apply  to  the  Isle  of  Man 
and  the  Channel  Islands,  and  the  royal  courts 
of  the  Channel  Islands  are  hereby  respectively 
authorised  and  required  to  register  this  Act. 

15.  Notwithstanding  anything  contained  in  the 
Sea  Fisheries  Act,  1868,  the  Act  of  the  sixth  and 
seventh  years  of  the  reign  of  Her  present  Majesty, 
chapter  seventy-nine,  intituled  '*  An  Act  to  carry 
"  into  effect  a  Convention  between  Her  Majesty 
"  and  the  King  of  the  French  concerning  the 
"  Fisheries  in  the  Sea  between  the  British  Islands 
"  and  France,"  so  far  as  regards  French  fishermen 
and  French  sea-fishing  boats,  shall  be  in  force  as 
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if  it  had  not  been  repealed,  and  shall  continue  in 
force  until  the  day  when  the  convention  set  out 
in  the  first  schedule  to  the  Sea  Fisheries  Act, 
1868,  comes  into  operation. 


16.  The  Crab  and  Lobster  Fisheries  (Norfolk) 
Act,  1876,  is  hereby  repealed,  without  prejudice 
to  anything  done  orsufPered  in  pursuance  of  that 
Act. 


CfiAP.  43. 
Justices  Clerks. 


itnSTRACT  OP  THE  ENACTMKNT8. 


1 .  Short  title, 

2.  Payment  of  clerks  of  petty  sessions,  ^c.  by  salary  under  14  4*  1^  Vict,  c.  55.  *.  9.  made  compuUonf. 

3.  Provision  as  to  clerks  of  petty  sessions  partly  paid  by  salary  under  14  ^  15  Vict.  c.  55.  ss.  9, 10,  of 

paid  under  a  special  Act. 

4.  Provision  as  to  clerk  of  petty  sessions,  ^c.  paid  by  salary  by  arrangement , 

5.  Appointment  qf  one  salaried  clerk  only  in  a  petty  sessional  division, 

C.  Payment  to  treasurer  of  county  or  borough  of  unclaimed  penalties  and  other  sums, 

7.  Qualification  of  salaried  clerk  of  petty  sessional  division  and  justices  of  a  borough. 

S.  Power  of  local  authority  and  Secretary  of  State  as  to  table  of  fees  and  adjustment  of  fees  in  propor^ 

tion  to  salary  of  clerks. 
9.  Account  of  fees  by  clerk. 
10.  Construction  of  Act,  and  repeal  of  part  of\4^-  15  Vict,  c,  55. 


An  Act  to  amend  the  Law  with  respect 
to  the  Appointment,  Payment,  and 
Fees  of  Clerks  of  Justices  of  the  Peace 
and  Clerks  of  Special  and  Petty 
Sessions.  (10th  August  1877.) 

Whereas  by  section  nine  of  the  Act  of  the 
session  of  the  fourteenth  and  fifteenth  years  of 
the  reign  of  Her  present  Majesty,  chapter  fifty- 
five,  intituled  "  An  Act  to  amend  the  law  rela- 
*'  tin^  to  the  expenses  of  prosecutions,  and  to 
"  make  further  provision  for  the  apprehension 
"  and  trial  of  offenders  in  certain  cases,"  (in  this 
Act  referred  to  as  "  the  principal  Act,")  it  is 
provided  that  one  of  Her  Majesty's  Principal 
Secretaries  of  State,  (in  this  Act  referred  to  as  a 
Secretary  of  State,)  upon  the  recommendation  of 
the  justices,  council,  or  other  governing  body  as 
therein  mentioned,  (in  this  Act  referred  to  as 
"  the  local  authority,")  may,  by  order,  direct 
that  the  clerks  of  special  and  petty  sessions  and 
the  clerks  of  justices  of  the  peace  within  the 
jurisdiction  of  such  local  authority,  or  any  of 
such  clerks,  are  to  be  paid  by  salaries  in  lieu  of 
fees  and  other  payments,  and  fix  the  amount  of 

salary  so  to  be  paid :  a        ,      o       i. 

And  whereas  by  the  same  Act  the  secretary 
of  State  is  authorised,  on  the  recommendation  of 
the  local  authority  as  therein  mentioned,  to  order 
that  certain  business  specified  in  the  recommen- 
dation should  not  be  included  in  fixing  the  salary 


of  any  clerk,  and  that  such  clerk  should  be  paid 
for  that  business  (in  this  Act  refeired  to  as  ex- 
cepted business)  by  fees  and  not  by  salaiy : 

And  whereas  it  is  expedient  to  provide  that 
all  the  said  clerks  should  be  paid  by  salaiy  in 
lieu  of  fees,  and  to  provide  for  the  qualification, 
appointment,  and  fees  of  the  said  clerks : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Justices  Clerks 
Act,  1877. 

2.  Where  at  the  passing  of  this  Act  an  order 
under  the  principal  Act  is  not  in  force  for  the 
payment  by  salary  in  lieu  of  fees  of  any  clerk  of 
special  or  petty  sessions  or  clerk  of  justices  oi 
the  peace  within  the  jurisdiction  of  any  local 
authority,  that  local  authority  shall,  as  soon  as 
may  be  after  the  passing  of  this  Act,  and  in  aor 
case  before  the  first  day  of  February  one  thousand 
eight  hundred  and  seventy-eight,  make  a  recom- 
mendation to  a  Secretary  of  State  in  pursuance 
of  the  principal  Act  with  respect  to  the  payment 
of  such  clerk  by  salary  in  beu  of  fees,  and  the 
Secretary  of  State  shall  make  an  order  directing 
such  payment ;  and  if,  in  the  case  of  any  of  the 
said  clerks,  such  recommendation  aa  enables  a 
Secretary  of  State  to  make  an  order  under  the 
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principal  Act  is  not  received  by  the  Secretary  of 
State  before  the  said  first  day  of  February,  the 
Secretary  of  State  shall,  in  like  manner  (so 
nearlv  as  circumstances  admit)  as  if  such  recom- 
mendation had  been  duly  made,  make  an  order 
under  the  principal  Act,  directing  the  payment 
of  such  clerk  by  salary  in  lieu  of  fees  fbr  all 
buflineas  (other  than  the  business  of  giving 
copies  of  depositions  if  that  business  is  excepted 
bj  the  order)  and  fixing  the  amount  of  the 
salary. 

Ereiy  such  salary  inay>  if  it  is  thought  fit,  be 
made  to  vary  according  to  the  number  of  cases 
or  amount  of  business. 

Subject  as  aforesaid,  every  such  salarv  shall  be 
(ieemed  to  accrue  from  day  to  day  and  shall  be 
{ttid  quarterly  or  at  such  less  intervals  as  may  be 
from  time  to  time  fixed  by  the  local  authority. 

3.  Where  at  the  passing  of  this  Act  an  order 
is  in  force  under  the  principal  Act  for  the  pay- 
ment of  any  clerk  of  special  or  petty  sessions  or 
rierk  of  jus^ces  of  the  peace  bv  salary  in  lieu  of 
fees,  bnt  an  order  has  been  made  that  such  clerk 
should  be  paid  for  certain  excepted  business 
(other  than  that  of  giving  copies  of  depositions) 
by  fees  and  not  by  ssdary,  this  Act  shall,  so  far  as 
is  consistent  with  the  tenour  thereof,  apply,  as 
regards  the  fees  for  the  excepted  business,  in  like 
manner  as  it  applies  where  an  order  is  not  in 
force  for  the  payment  of  a  clerk  by  salary  in  lieu 
of  fees. 

Where  any  such  clerk  as  aforesaid  is,  in  pur- 
suance of  any  Act  of  Parliament  (other  than  the 
principal  Act),  paid  by  salary  in  lieu  of  fees, 
either  for  all  business,  or  for  all  business  other 
than  that  of  giving  copies  of  depositions,  that 
rlerk  shall  continue  to  be  paid  by  salary  in  lieu 
of  fees  for  all  such  business,  and  a  recommenda- 
tion need  not  be  made  with  respect  to  such  clerk 
in  pursuance  of  this  Act. 

4.  Where  at  the  passing  of  this  Act  any  clerk 
of  special  or  petty  sessions  or  clerk  of  justices  of 
the  peace  is  by  arrangement  paid  by  salary  in 
lieu  of  fees,  either  for  all  business,  or  for  all 
business  other  than  that  of  giving  copies  of 
depositions,  that  clerk  shall  continue  to  be  paid 
bj  sahury  in  lieu  of  fees  for  all  such  business,  and 
unless  a  Secretary  of  State  requires  a  recom- 
mendation to  be  made  with  respect  to  such  clerk 
in  porsuance  of  this  Act,  such  arrangement  shall 
have  effect  as  if  it  were  an  order  of  the  Secretary 
of  State  under  the  principal  Act,  and  this  Act 
shall  apply  accordingly. 

^.  In  each  petty  sessional  division  there  shall 
After  the  first  day  of  February  one  thousand  eight 
hundred  and  seventy-eight,  or  any  later  date  at 
which  an  order  for  the  payment  of  a  clerk  by 
nlaiy  in  lieu  of  fees  comes  into  operation  in  the 


division,  be  only  one  salaried  clerk  in  the  division 
to  perform  the  duties  of  clerk  of  petty  sessions, 
clerk  of  special  sessions,  or  clerk  of  any  justice 
or  justices  of  the  peace : 
Provided  that — 

( I . )  Where  special  or  petty  sessions  are  usually 
held  at  more  than  one  place  appointed 
for  the  purpose    in  a  petty  sessional 
division^  there  may,  if  it  seem  fit,  be  a 
separate    salaried    clerk    appointed  in 
respect  of  each  such  place ;  and 
(2.)  Where  a  Secretary  of  State  has  fixed  the 
amount  of  the  salary  for  one  salaried 
clerk  in  a  division,  and  there  are,  at 
the  passing  of  this  Act,  two  clerks,  each 
of  whom  performs  the  duties  of  clerk  of 
petty  sessions  and  clerk  of  special  ses- 
sions in  that  division,  the  local  authority 
may,  if  they  think  fit,  continue  such 
existing  clerks  in  office,  and  apportion 
the  salary  between  those  clerks  in  such 
manner  as  they  think  just ;  and 
(3.)  Where  any  partners  have  before  the  pass- 
ing of  this  Act  jointly  performea  the 
duties  of  clerk  of  pett^  sessions  or  clerk 
of  special  sessions,  the  local  authority 
may,  if  they  think  fit,  continue  such 
existing  clerks  in  office  and  pay  the 
salary  to  such  clerks  jointly. 
(4.)  A  Secretary  of  State,  on  the  application 
of  the  local  authority,  may,  if  he  thinks 
fit,  authorise  in  any  case  the  appoint- 
ment of  more  than  one  salaried  clerk. 
The  salaried  clerk  (in  this  Act  referred  to  as  a 
clerk    of   a  petty  sessional    division)   shall  be 
appointed  from  time  to  time  by  the  justices  acting 
in  and  for  the  petty  sessional  division  in  which 
he  is  clerk  assembled  in  special  sessions,  and  shall 
hold  his  office   during  the  pleasure    of  those 
justices. 

Where  there  is  a  salaried  clerk  of  a  petty 
sessional  division,  any  fees  which  may  be  received 
by  a  clerk  of  special  sessions,  clerk  of  petty  ses- 
sions, or  clerk  of  a  justice  of  the  peace  in  that 
division,  shall  not  be  received  by  such  clerk  for 
his  own  use,  but  shall  be  received,  paid,  and 
accounted  for  as  directed  by  section  eleven  of  the 
principal  Act,  or  by  any  Act  sfiecially  relating  to 
such  clerk. 

Nothing  in  this  section  shall  apply  to,  or  to 
the  fees  of,  either  a  clerk  of  a  metropolitan  police 
court,  or  a  clerk  to  the  justices  of  a  borough,  or 
a  clerk  to  a  stipendiary  or  other  magistrate  whose 
salary  is  regulated  under  any  Act  of  Parliament 
other  than  the  principal  Act. 

In  the  case  of  the  town  and  county  of  Haver- 
fordwest, the  justices  of  the  peace  for  the  said 
town  and  county  in  quarter  sessions  assembled, 
and  not  the  town  council  thereof,  shall  be  the 
local  authority  to  cany  out  the  provisions  of  the 
principal  Act  and  this  Act,  and  the  salary  for  the 
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time  being  payable  to  the  clerk  of  the  justices  of 
the  said  tovirn  and  county  under  their  order  shall 
be  paid  out  of  the  counly  rate  thereof,  and  all 
fees  received  by  such  clerk  after  the  making  of 
such  order  shall  be  paid  to  the  treasurer  of  ihe 
said  town  and  county  in  aid  of  the  county  rate 
thereof,  and  shall  be  accounted  for  by  such  trea- 
surer from  time  to  time  as  the  justices  so  assem- 
bled as  aforesaid  may  direct. 

6.  All  penalties,  costs,  and  sums  which,  in 
pursuance  of  a  conviction  or  order  by  a  justice  or 
justices  of  the  peace,  are  paid  to  a  clerk  of  a 
petty  sessional  division,  or  a  clerk  of  special  ses- 
sions, or  a  clerk  of  petty  sessions,  or  a  clerk  of 
any  justice  or  justices  ot  the  peace,  and  are  not 
actually  paid  by  him  to  the  party  or  parties  by 
law  entitled  thereto,  other  than  the  treasurer 
herein-after  mentioned,  shall  be  paid  to  the  trea- 
surer of  the  county,  riding,  division,  liberty,  city, 
borough,  or  place  for  which  such  justice  or  jus- 
tices acted,  subject  nevertheless  to  be  paid  by 
such  treasurer,  to  any  party  showing  himself  to 
be  by  law  entitled  thereto. 

Every  such  clerk  shall  account  for  and  pay 
over  all  penalties,  costs,  and  sums  payable  to  any 
such  treasurer,  under  this  or  any  other  Act,  at 
such  times  and  in  such  manner  as  may  be  from 
time  to  time  directed  by  the  justices  or  council 
who  appointed  that  treasurer,  and  if  he  wilfully 
omits  to  account  for  or  pay  over  any  such  penalty, 
costs,  or  sum,  he  shall  forfeit  for  every  such 
omission  twenty  pounds,  to  be  recovered  by 
action  of  debt  by  any  person  who  may  sue  for 
the  same. 

7.  Every  clerk  appointed  after  the  passing  of 
this  Act  to  be  a  siJaried  clerk  of  a  petty  sessional 
division,  or  to  be  clerk  to  the  justices  of  a 
borough,  shall  either — 

(1.)  Be  a  barrister  of  not  less  than  fourteen 

years  standing ;  or, 
(2.)  Be  a  solicitor  to  the  Supreme  Court  of 

Judicature;  or, 

(3.)  Have  served  for  not  less  than  seven  years 

as  a  clerk  to  a  police  or  stipendiary 

magistrate,  or  to  a  metropolitan  police 

coiut,  or  to  one  of  the  police  courts  of 

the  City  of  London. 

Provided  that  a  person  who  for  not  less  than 

fourteen  years  has  served  as  or  as  assistant  to 

either  a  clerk  of  petty  sessional  division,  or  a  derk 

to  the  justices  of  a  borough,  or  (in  the  case  of 

service  before  the  passing  of  this  Act)  a  clerk  of 

special  or  petty  sessions,  or  a  derk  of  a  lustice  or 

justices  of  the  peace,  may  be  appointed  salaried 

clerk  of  a  petty  sessional  division,  or  clerk  to  the 

justices  of  a  borough,  in  any  case  in  which  in 

the  opinion  of  the  justices  empowered  to  make 

th^  appointment  there  are  special  circumstances 

rendenng  suoh  appointment  desirable ;  provided 


also^  that  no  person  being  derk  of  tiie  peace  or 
deputy  clerk  of  the  peace  for  a  county  or  borough, 
or  a  partner  of  such  clerk  or  deputy  derk,  shall 
be  salaried  clerk  of  a  petty  sessional  division  or 
clerk  to  the  justices  of  a  borough  within  such 
county;  but  this  proviso  shall  not  apply  to  any 
clerk  of  the  peace  or  deputy  clerk  of  the  peace, 
or  partner  of  such  clerk  or  deputy  clerk,  holding 
ana  executing  in  person  at  the  time  of  the  pass- 
ing of  this  Act  the  office  of  derk  to  the  jus- 
tices of  any  petty  sessional  division  of  a  countj, 
or  clerk  to  the  justices  of  a  borough. 

8.  Whereas  by  section  thirty  of  the  Act  of  the 
session  of  the  eleventh  and  twelfth  years  of  the 
reign  of  Her  present  Majesty,  chapter  forty-three, 
intituled  "  An  Act  to  fiurilitate  the  performance  of 
*'  the  duties  of  justices  of  the  peace  out  of  sessions 
"  within  England  and  Wales  with  respect  to 
''  summary  convictions  and  orders,"  provision  is 
made  for  tne  makixig  of  tables  of  the  fees  to  be 
paid  to  the  clerks  of  special  and  petty  sessions, 
and  to  the  derks  of  justices  of  the  peace,  and  it 
is  expedient  to  make  such  further  provision  as  is 
herein-after  mentioned  concerning  the  same ;  be 
it  therefore  enacted  as  follows : 

The  said  section  thirty  is  hereby  repealed  so  ht 
as  relates  to  derks  of  special  and  petty  sessions 
and  clerks  of  justices  of  the  peace,  without  pre- 
judice to  anything  done  in  pursuance  of  that 
section. 

Where  it  appears  to  a  local  authority  that  the 
aggregate  amount  received  by  the  treasurer  of 
that  authority  in  respect  of  court  fees  unduly  ex- 
ceeds or  unduly  falls  oelow  tHe  aggregate  amount 
paid  by  that  authority  by  way  of  sSary  to  the 
clerks  of  petty  sessional  divisions,  or  in  the  case 
of  a  borough  to  the  derk  to  the  justices  of  the 
borough,  or  that  otherwise  it  is  expedient  so  to 
do,  the  local  authority  may  make  a  table  of  the 
court  fees  which  in  their  opinion  should  be  taken, 
and  shall  cause  such  table,  signed  by  the  chair- 
man, mayor,  or  other  presiding  officer  of  the  local 
authority,  to  be  laid  before  a  Secretary  of  State, 
and  a  Secretary  of  State  mav,  if  he  think  fit, 
alter  sudi  table  of  fees  and  settle  the  same 
(having  due  regard  to  the  relation  of  the  aggre- 
gate amounts  so  received  and  paid  as  aforesaid}, 
and  certify  that  the  fees  in  the  table  as  settled 
by  him  are  proper  to  be  taken  within  the  juris* 
diction  of  tne  said  local  authority. 

Where  complaint  is  made  to  a  Secretary  of 
State  that  the  aggregate  amount  received  by  the 
treasurer  of  a  local  authority  in  respect  of  court 
fees  unduly  exceeds  or  unduly  falls  bek>w  the 
aggregate  amount  paid  by  that  authority  by  way 
of  salary  as  aforesaid,  or  that  for  other  reasons  it 
is  expement  that  the  table  of  court  fees  should  be 
revised,  he  may,  if  he  think  fit,  by  order,  require 
the  local  authority  to  make  a  return  to  him  within 
the  time  specified  in  the  order  of  the  aggregate 
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amount  bo  reodved  and  paid  during  three  yean 
pnrioiu  to  the  order,  or  of  the  table  of  court  fees 
in  force  for  the  time  being,  as  the  ca«e  ma]^  be, 
and  if,  on  receiving  such  return,  or  on  the  foulure 
of  the  local  authority  to  make  the  return,  he  is, 
after  making  such  inquiry  as  he  thinks  proper, 
•atiafied  of  the  truth  of  the  complaint,  he  may, 
hj  order,  require  the  local  authority  to  make  and 
lay  before  lum,  within  the  time  (not  being  less 
than  four  months  from  the  date  of  the  order) 
specified  in  the  order,  a  table  of  court  fees  in 
ponuance  of  this  section,  and  if  the  local  autho- 
rity  £ul  to  comply  with  the  order,  he  mar,  in 
like  manner  (so  nearly  as  circumstances  admit) 
u  if  the  lo<Md  authority  had  laid  before  him  a 
table  of  fees  in  pursuance  of  this  section,  settle  a 
table  of  fees  ana  certify  that  the  fees  in  that  table 
are  proper  to  be  taken  within  the  jurisdiction  of 
the  caid  local  authority. 

A  Seoetaiy  of  State,  upon  certifying  a  table 
of  feel  in  pursuance  of  this  section,  shall  cause 
copies  thereof  to  be  sent  to  the  clerk  of  the  local 
authority  to  be  by  him  distributed  to  the  clerks 
of  petty  sessional  divisions  and  clerks  to  justices 
within  the  jurisdiction  of  that  authority,  and  if 
at  any  time  thereafter  any  of  those  clerks  or  any 
other  person  wilfully  demands  or  receives  any 
other  or  greater  court  fee  than  such  as  is  set 
down  in  the  said  table,  he  shall  forfeit  for  every 
such  demand  or  receipt  twenty  pounds,  to  be 
recovered  by  action  of  debt  by  any  person  who 
may  sue  for  the  same. 

Until  a  table  is  made  in  pursuance  of  this 


section,  any  of  the  said  clerks  may  demand  and 
receive  such  fees  as  he  is  at  the  passing  of  this 
Act  lawfully  authorised  to  demand  and  receive. 

The  expression  ''court  fee*'  in  this  section 
moans  any  fee,  gratuity,  or  sum  which  may  by 
law  be  demanded  or  received  in  respect  of  any 
business  or  act  transacted  or  done  by  a  clerk  of 
special  or  petty  sessions  or  a  clerk  of  justices  of 
tne  peace  as  such  clerk,  notwithstanding  that  by 
reason  of  such  clerk  being  paid  by  salary,  or  of 
the  provisions  of  this  Act,  he  cannot  receive  the 
same  for  his  own  use,  and  includes  fees  for  the 
giving  of  copies  of  depositions  by  any  clerk 
mentioned  in  this  section,  whether  received  for 
his  own  use  or  not. 

9.  The  account  of  fees  required  by  section 
eleven  of  the  principal  Act,  as  amended  by  this 
Act,  to  be  renderea  by  any  clerk  shall  be  ren- 
dered quarterly,  or  at  anv  less  interval  directed 
by  the  local  authority,  ana  if  any  clerk  wilfully 
omits  from  any  such  account  any  fee  received  by 
him  he  shall  forfeit  for  every  such  omission 
twenty  pounds,  to  be  recovered  bv  action  of  debt 
by  any  person  who  may  sue  for  the  same. 

10.  This  Act  shall,  so  far  as  is  consistent  with 
the  tenour  thereof,  be  construed  as  one  with  the 
principal  Act ;  and  so  much  of  sections  nine  and 
ten  of  the  principal  Act  as  empowers  a  Secretary 
of  State  to  direct  that  a  clerk  oe  paid  by  fees  in 
lieu  of  salary  (either  generally  or  in  respect  of 
excepted  business)  is  hereby  repealed. 


i^SE 
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Chap.  44. 
Superannuation  {Mercantile  Marine  Fund  Officers), 


ABSTRACT  OP  THE   BNACTMBNT8. 


1.  Short  titU, 

2.  Transfer  of  existing  pensions  to  money  to  be  provided  by  Parliament, 

3.  Grant  of  pension  to  existing  officers. 


An  Act  to  mftke  provision  respecting  the 
Supei*annuaiion  Allowance  of  Officers 
whose  Salaries  were  formerly  payable 
out  of  the  Mercantile  Marine  Fund. 

(10th  August  1877.) 

Whbrbas  by  section  thirty-nine  of  the  Mer- 
chint  Shipping  Act,  1876,  the  salaries  of  surveyors 
appointed  under  the  Merchant  Shipping  Acts, 
1854  to  1876,  and  of  persons  employed  under 
the  Passengers  Act,  1865,  which  were  formerly 

Vol.  LV.— Law  Jour.  Stat. 


payable  out  of  the  Mercantile  Marine  Fund,  were 
directed  to  be  paid,  after  the  first  day  of  January 
one  thousand  eight  hundred  and  seventy-seven, 
out  of  moneys  provided  by  Parliament,  but  no 
provision  was  made  with  respect  to  the  superan- 
nuation allowances  of  those  of  the  said  surveyors 
and  persons  whose  salaries  had  been  previously 
paid  out  of  the  Mercantile  Marine  Fund,  and  it 
is  expedient  to  make  such  provisiqn : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
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and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  maybe  cited  as  the  Superannua- 
tion   (Mercantile    Marine    Fund  Officers)  Act, 

1877. 

2.  Where  any  superannuation  or  other  retiring; 
allowance  was  previously  to  the  first  day  of 
January  one  thousand  eight  hundred  and  seventy- 
seven  payable  out  of  the  Mercantile  Marine 
Fund  to  any  person  in  respect  of  his  service  as  a 
surveyor  appointed  under  the  Merchant  Shipping 
Acts.  1854  to  1876,  or  of  his  employment  under 
the  Passengers  Act,  1855,  such  allowance  shall 
be  payable,  and  be  deemed  to  have  been  payable, 
on  and  after  the  said  first  day  of  January  one 
thousand  eight  hundred  and  seventy-seven,  out 
of  moneys  provided  by  Parliament. 

3.  Where  a  surveyor  appointed  under  the 
Merchant   Shipping   Acts,    1854  to   18/6,  or  a 


?er8on  employed  under  the  Pusengers  Act, 
855,  was  immediately  pievious  to  the  fint  dar 
of  January  one  thousand  eight  hundred  and 
seventy-seven  receiving  a  salary  out  of  the  Mer- 
cantile Marine  Fund,  and  since  that  date  has  in 
pursuance  of  section  thirty-nine  of  the  Merchant 
Shipping  Act,  1876,  received  such  salary  out  of 
moneys  provided  by  Parliament,  the  Commis- 
sioners of  Her  Majesty's  Treasury  may  grant  to 
such  surveyor  or  person,  upon  retirement  ot 
removal  from  his  office  or  employment,  the  same 
superannuation  allowance,  gratuity,  pension,  or 
other  allowance  (if  any),  as  might  have  been 
granted  to  Iiim  if  he  had  continued  to  receive  his 
salary  out  of  the  Mercantile  Marine  Fund ;  and 
in  calculating  the  amount  of  such  superannua- 
tion allowance,  gratuity,  pension,  or  other  allow- 
ance, his  service  during  the  period  that  his 
salary  was  paid  out  of  the  Mercantile  Marine 
Fund,  and  his  service  during  the  period  that  his 
salary  was  paid  out  uf  moneys  provided  bj 
Parliament,  shall  1)e  reckoned  indifferently  as  the 
same  service. 


Chap.  45. 
Treasury  Chest  Fund. 


ABSTRACT  OP  THB   BNACTIIBNTS. 

1 .  Short  title. 

2.  Balance  of  Treasury  Chest  Fund, 

3.  Mode  of  employment  of  Treasury  Chest  Fund, 

4.  Annual  account  of  Treasury  Chest  Fund. 

5.  Payment  of  profit  into  Exchequer,  and  of  toss  out  of  votes. 

6.  Definitions. 

7.  Repeal  of  24  8f  25  Vict,  c,  127,  and  3G  <!J-  'M  Vict,  c,  56. 


First  annual  aecounts. 


An  Act  to  limit  and  regulate  the  Trea- 
sury Chest  Fund. 

(10th  August  1877.) 

Bb  it  enacted  hy  the  Queen's  most  Excellent 
Majesty,  hy  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same^  as  follows : 

1.  This  Act  mav  be  cited  as  the  Treasury  Chest 
Fund  Act,  1877.  ' 

2.  The  available  balance  of  the  assets  above 
the  liabilities  of  the  Treasury  Chest  Fund  shall 
not  exceed  one  million  pounds. 

3.  The  Treasury  may  emjiloy  the  Treasury 
Chest  Fund  in  making  temporary  advances  for 


any  public  service,  to  be  repaid  to  the  Treasuir 
Chest  Fund  out  of  money  appropriated  bj 
Parliament  to  such  sen'ice,  or  out  of  other  moner 
applicable  thereto,  and  in  the  repayment  of  muDer 
deposited  in  any  Treasiuy  chest  on  account  of 
any  public  service,  and  for  the  above  purposes 
may,  out  of  the  Treasury  Chest  Fund,  purchase 
and  remit  specie  or  bills,  and  pay  bills  drawn  on 
the  Treasury. 

No  expenditure  whatever  shall  be  finalk 
defrayed  out  of  or  permanently  charged  upon 
the  Ireasury  Chest  Fund. 

4.  The  Treasury  shall,  aa  soon  as  is  practicabie 
after  the  end  of  every  financial  year,  prepare  an 
account  showing  for  that  year  the  receipts  and 
payments  of  the  Troksury  Chest  Fund,  dis- 
tinguishing those  of  the  several  'IVeasuiy  chests, 
and  the  assets,  liabilities,  and  available  bthoce 
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of  the  Treasuiy  Chest  Fund  at  the  end  of  the 
sud  jeBT,  distini^ishing  the  balance  of  each 
Treuuiy  chest. 

The  Treasury  shall  at  the  same  time  prepare  an 
account,  showing  for  the  same  financial  year  the 
profit  and  loss  arising  out  of  the  employment 
of  the  Treasury  Chest  Fund  during  the  year, 
whether  from  exchange,  expenses  of  remittance 
of  specie,  or  otherwise  howsoever. 

The  Treasury  shall  transmit  the  said  accounts 
to  the  Comptroller  and  Auditor  General,  who 
shall  examine  the  same  in  accordance  with  any 
regulations  that  may  be  prescribed  by  the 
Treasury  under  section  thirty-three  of  the  Ex- 
chequer and  Audit  Departments  Act,  186G,  and 
shall  certify  and  report  upon  the  same. 

The  said  accounts,  with  the  said  certificate  and 
report,  shall  be  laid  by  the  Treasury  before  the 
House  of  Commons  on  or  before  the  last  day  of 
the  financial  year  next  following  the  Tear  for 
which  the  account  is  made  up,  if  the  House  be 
then  sitting,  or  if  not,  then  within  one  week  after 
the  then  next  sitting  of  the  House. 

5.  Where  the  said  annual  account  shows  a 
profit  to  the  Treasury  Chest  Fund  in  a  financial 
year,  that  profit  shall  be  paid  into  the  Exchequer, 
and  where  the  account  shows  a  loss,  that  loss 
shall  be  reimbursed  to  the  Treasury  Chest  Fund 
out  of  moneys  provided  by  Parliament. 


6.  In  this  Act — 

The  expression  ''theTreasuiy"  means  the 
Commissioners  of  Her  Majesty's  Tres^- 
Bury. 

The  expression  *'  the  Treasury  Chest  Fund  " 
includes  all  balances  in  Treasury  chests, 
or  in  the  hands  of  persons  acting  as  pay- 
masters for  the  said  fund. 

The  expression  ''public  service"  includes 
colonial  service. 

The  expression  "  financial  year  "  means  the 
twelve  months  ending  on  the  thirty-first 
day  of  Mareh. 

The  expression  "  Comptroller  and  Auditor 
General "  means  the  Comptroller  General 
of  the  receipt  and  issue  of  Her  M^esty's 
Exchequer  and  Auditor  General  of  Public 
Accounts,  and  in  case  of  his  illness  or 
absence,  includes  the  assistant  comptroller 
and  auditor. 

7.  The  Treasury  Chest  Funds  Acts,  1861  and 
1873,  are  hereby  repealed,  without  prejudice  to 
anything  done  in  pursuance  of  the  said  Acts,  and 
any  transaction  or  thing  begun  under  the  said 
Acts  may  be  carried  on  and  completed  as  if  begun 
under  this  Act. 

The  first  annual  accounts  in  pursuance  of  this 
Act  shall  be  made  up  for  the  financial  year 
ending  on  the  thirty-nrst  day  of  Mareh  one 
thousand  eight  hundred  and  seventy-seven. 


Chap.  46. 
Whiter  Assizes, 

ABSTRACT  OP  THE  ENACTMENTS. 

I .  Amendment  of  39  Sf  40  Vict,  c.  57. 
L'.  Short  title. 


An  Act  to  extend  the  provisions  of  the 
Winter  Assizes  Act,  1876. 

(10th  August  1877.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 


1.  The  Winter  Assizes  Act,  18/6,  shall  take 
effect  as  if,  wherever  in  that  Act  the  month  of 
November  is  mentioned,  there  were  added  the 
months  of  September  and  October. 

2.  This  Act  may  be  cited  as  the  Winter 
Assizes  Act,  1877 ;  and  the  Winter  Assizes  Act, 
1876,  and  this  Act,  may  be  cited  together  as  the 
Winter  Assizes  Acts,  1876  and  1877. 


L  2 
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Chap.  47. 
South  Africa, 

ABSTRACT   OP   THE    ENACTMENTS. 

I. — Preliminary. 

1 .  Short  title. 

2.  Application  of  provisions  referring  to  the  Queen, 

II. — Union. 

3.  Declaration  of  union  and  provision  for  its  completion, 

4.  Construction  of  subsequent  provisions  of  Act, 

5.  Union  to  be  divided  into  provinces, 

III. — Executive  Power. 

6.  Executive  power  vested  in  the  Queen, 

7.  Application  of  provisions  referring  to  Governor  General, 

8.  Great  Seal, 

9.  Constitution  of  Privy  Council  of  the  Union. 

10.  All  powers  under  Acts  to  be  exercised  by  Governor  General  with  advice  of  Privy  CouncUy  or  ahae, 

11.  Application  of  provisions  referring  to  Governor  General  in  Council. 

12.  Potrer  to  Her  Majesty  to  authorise  Governor  General  to  appoint  deputies. 

13.  Command  of  armed  forces. 

14.  Seat  of  Government. 

IV. — Legislative  Power. 

15.  Constitution  of  Union  Parliament, 

16.  Definition  of  privileges,  Sfc.  of  Legislative  Council  and  House  of  Assembly, 
17*  First  session  of  the  Parliament. 

The  Legislative  Council. 

18.  'Number  and  constitution  of  Legislative  Council, 

The  House  of  Assembly, 

19.  Constitution  of  House  of  Assembly. 

20.  Summoning  of  House  of  Assembly, 

21.  Decennial  re^adjustment  of  representation. 

22.  As  to  increase  of  members  of  House  of  Assembly. 

Money  Votes,  Royal  Assent, 

23.  Appropriation  and  Tax  Bills. 

24.  Recommendation  of  money  votes  by  Governors  General, 

25.  Royal  Assent  to  Bills,  Sfc. 

26.  Disallowance  by  Queen  in  Council  of  Act  assented  to  by  Goveimor  General. 

27.  Signification  of  Queen's  pleasure  on  Bill  reserved. 

V. — Provincial  Govkrnmknt. 

28.  Appointment  of  Presidents  of  provinces, 

29.  StUaries  of  Presidents. 

30.  Oaths,  fyc.  of  Presidents. 

31.  Application  of  provisions  referring  to  Presidents. 

Provincial  Councils. 

32.  Council  for  each  province. 

VI. — Distribution  of  Legislative  Powers. 
Powers  of  the  Union  Parliametit. 

33.  Legislative  authority  of  Parliament, 
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Exclusive  Powers  of  Provincial  Councils. 

34.  Subjects  of  exclusive  provincial  legislation. 

35.  Concurrent  powers  of  legislation  respecting  immigration. 

36.  As  to  votes,  ^c.for  appropriation  of  provincial  revenue. 

37.  Distribution  of  legislative  powers  may  be  varied. 

38.  AUowanee  or  disallowance  of  provincial  laws. 

VII. — Revenuks  ;  Debts  ;  Assets  ;  Taxation. 

39.  Creatitm  of  Consolidated  Revenue  Fund. 

40.  Eiqfenses  of  collection,  /j^c. 

41.  Interest  of  provincial  public  debts. 

42.  Salary  of  Governor  General. 

43.  Appropriatum  of  revenue. 

44.  Union  may  become  liable  to  provincial  debts. 

45.  Property  for  defence. 

46.  Form  of  payments  under  Act. 

47.  ArOeles  dutyfree  within  the  Union. 

48.  Prooineial  Consolidated  Revenue  Fund. 

VIII. — Miscellaneous  Provisions. 

49.  Oath  of  allegiance  by  members,  Sfc. 

60.  Continuance  of  existing  laws,  courts,  officers,  Sfc. 

51.  General  Court  of  Appeal,  fyc. 

52.  Transfer  of  officers  to  the  Union. 

53.  Appointment  of  new  officers. 

54.  Treaty  obligations  with  foreign  countries. 

55.  haws  respecting  natives  to  be  reserved  for  Her  Majesty^  pleasure. 

56.  Amendment  of  Act,  or  Order  made  thereunder. 

57.  Poicer  to  Her  Majesty  to  admit  new  members  into  the  Union. 

58.  Power  to  Her  Majesty  to  authorise  annexation  to  the  Cape  of  certain  territories. 

59.  As  to  representation  of  new  members  of  Union. 

60.  Powers  conferred  upon  Her  Majesty  as  to  first  establishment  of  Union   not  to  be  exercised  after 

\st  August  1882. 

61.  Interpretation. 
Schxlule, 


An  Act  for  the  Union  under  one  Govern* 
ment  of  such  of  the  South  African 
Colonies  and  States  as  may  agree 
thereto,  and  for  the  Government  of 
such  Union ;  and  for  purposes  con- 
nected therewith. 

(10th  August  1877.) 

Whereas  proposals  have  been  made  for 
uniting  under  one  Government  under  the  Crown 
of  the  United  Kingdom  of  Great  Britain  and 
Ireland  tiiose  colonies  and  states  of  South  Africa 
which  may  voluntarily  elect  to  enter  into  such 
Union : 

And  whoeas  such  Union  would  conduce  to 
tbe  welfiffe  of  the  said  colonies  and  states  and 
promote  the  interests  of  the  British  Empire,  and 
It  is  expedient  to  make  provision  for  any  two  or 
more  of  the  said  colonies  or  states  to  unite  at 
such  time  as  may  be  found  convenient : 

And  whereas  it  is  expedient  to  declare  and 
define  the  general  principles  on  which  the  con- 


stitution of  the  legislative  authoritjr  and  of  the 
Executive  Government  in  the  Union  may  be 
established,  and  to  enable  the  details  of  the  said 
constitution  and  of  the  administrative  establish* 
ments  thereunder  to  be  provided  for  after  the 
wishes  and  opinions  of  the  said  colonies  and 
states  with  respect  to  such  details  have  been  duly 
represented  to  Her  Majesty  through  their  respec- 
tive Legislatures  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as* 
sembled,  and  by  the  autnority  of  the  same,  as 
follows : 

I.— Prelim  inary. 

1 .  This  Act  may  be  cited  as  The  South  Africa 
Act,  1877. 

2.  The  provisions  of  this  Act  referring  to  Her 
Msjesty  the  Queen  extend  also  to  her  heirs  itncl 
successors. 
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II. —Union. 

3.  It  shall  be  lawful  for  the  Queen,  by  and 
with  the  advice  of  Her  Majesty's  Most  Honour- 
able Privy  Council,  to  declare  by  Order  in 
Council  that,  on  and  after  a  day  therein  ap- 
pointed, any  two  or  more  of  the  colonies  or  states 
of  South  Africa  whose  respective  Legislatures 
may  so  agree  shall  be  joined  or  confederated 
together  in  Union  under  one  general  Government 
and  Legislature,  with  such  name  and  designation 
as  to  Her  Majesty  may  seem  fit ;  and  on  and 
after  that  day  the  said  general  Government  and 
Legislature  of  the  Union  shall  have  full  power 
and  effect  within  the  said  colonies  or  colonies 
and  states  which  shall  have  so  agreed. 

It  shall  be  lawful  for  the  Queen,  by  and  with 
the  advice  of  Her  Majesty's  Privy  Council,  by 
any  subsequent  Order  in  Council  issued  before 
the  first  assembling  of  the  Union  Parliament,  to 
alter  or  amend  the  said  Order  in  Council,  or  to 
provide  for  any  mattcfrs  or  things  as  to  which 
Her  Migesty  is  authorised  by  this  Act  to  make 
provision,  and  which  are  not  provided  for  in  the 
said  Order  in  Council ;  but  no  such  Order  in 
Council  shall  be  issued  under  the  provisions  of 
this  section  after  the  first  assembling  of  the 
Union  Parliament. 

In  any  such  Order  in  Council  as  aforesaid  the 
Queen  may  make  provision  for  all  or  any  of  the 
matters  as  to  which  she  is  by  this  Act  empowered 
to  f^ive  directions,  as  well  as  for  any  other  matters 
necessary  to  the  due  establishment  of  the  Union, 
and  before  making  such  provision  shall  have 
regard  to  any  representations  that  may  be  made 
to  Her  Majesty  by  or  by  the  authority  of  the 
Legislature  of  any  state  or  colony  concerned,  or 
by  any  committee  or  other  body  duly  appointed 
by  any  two  or  more  of  the  said  Legislatures 
jointly  to  consider  the  subjects  mentioned  in  this 
Act. 

4.  The  subsequent  provisions  of  this  Act  shall, 
unless  it  is  otherwise  expressed  or  implied, 
commence  and  have  effect  on  and  after  the 
Union,  that  is  to  say,  on  and  after  the  day 
appointed  for  the  Union  taking  effect;  and  in  the 
same  provisions,  unless  it  is  otherwise  expressed 
or  implied,  the  words  **  the  Union  "  shall  be  taken 
to  mean  the  Union  of  South  African  colonies  or 
colonies  and  states  provided  for  by  this  Act. 

o.  llie  Union  shall  be  divided  into  such 
provinces,  with  such  names  and  boundaries,  as 
the  Queen  may  direct. 

III. — ExECUTivB  Power. 

6.  The  Executive  Government  and  Authority 
of  and  over  the  Union  is  hereby  declared  to  be 
vested  in  the  Queen  and  may  be  exercised  on 
Her  Majesty's  behalf  by  the  Governor  General  or 


the  officer  appointed  to  administer  the  Govern- 
ment by  or  by  authority  of  Her  Majesty's  Royal 
Letters  Patent. 

7.  The  provisions  of  this  Act  referrint;  to  the 
Governor  General  extend  and  apply  to  &e 
Governor  General  for  the  time  bemg  of  the 
Union,  or  other  the  Chief  Executive  Officer  or 
Administrator  for  the  time  being  carrying  on 
the  Government  of  the  Union  on  behalf  and  io 
the  name  of  the  Queen,  by  whatever  title  he  n 
designated. 

8.  There  shall  be  a  Great  Seal  for  the  UnioD. 
of  such  device  as  Her  Majesty  may  approve. 

9.  There  shall  be  a  council  to  aid  and  adrise 
in  the  government  of  the  Union,  to  be  styled  the 
Privy  Council  of  the  Union ;  and  the  penoiis 
who  are  to  be  members  of  that  council  shall  be 
from  time  to  time  chosen  and  summoned  by  the 
Governor  General,  and  sworn  in  as  privy  coun- 
cillors, and  may  be  from  time  to  time  removed 
by  the  Governor  General. 

10.  All  powers,  authorities,  and  functions 
which  are  at  the  Union  lawfiilly  vested  in  or 
exerciseable  by  the  respective  Governor,  Lieu- 
tenant-Governor, Administrator,  or  President  of 
a  colony  or  state  with  the  advice,  or  with  the 
advice  and  consent,  of  the  Executive  Council  or 
other  administrative  body  thereof,  or  in  con- 
junction with  such  council  or  body,  or  with  any 
number  of  members  thereof,  or  by  the  said 
Governor,  Lieutenant-Governor,  Adminis^tor, 
or  President  individually,  or  by  Her  Majcs^'s 
High  Commissioner  for  South  Africa,  shall  (as 
far  as  the  same  continue  in  existence  and  capable 
of  being  exercised  after  the  admission  of  such 
colony  or  state  into  the  Union),  in  relation  to 
the  Government  of  the  Union^  be  vested  in  and 
exerciseable  by  the  Governor  General,  with  the 
advice,  or  with  the  advice  and  consent  of,  or  in 
conjunction  with  the  Privy  Council  of  the 
Union,  or  any  members  tnereof,  or  by  the 
Governor  General  individually,  as  the  caw 
requires,  subject  nevertheless  to  be  abolished  or 
altered  by  the  Union  Parliament. 

11.  The  provisions  of  this  Act  referring  to 
**  the  Governor  General  in  Council "  shall  be 
construed  as  referring  to  the  Governor  Genoal 
acting  by  and  with  the  advice  of  the  Privy 
Council  of  the  Union,  and  where  "  the  Governor 
General "  alone  is  mentioned  the  provision  shall 
be  construed  as  referring  to  the  Governor 
General  acting  on  his  own  disoretion  and  with* 
out  such  advice. 

12.  It  shall  be  lawM  for  the  Queen,  if  Her 
Majesty  thinks  fit,  to  authorise  the  Governor 


CHAP.  47.] 


40  &  41  VICTORIA,  1877. 


167 


General  from  time  to  time  to  appoint  any  person 
or  any  persons  jointly  or  severally  to  be  his 
deputy  or  deputies  within  any  part  or  parts  of 
the  Union,  and  in  that  capacity  to  exercise  during 
the  pleasure  of  the  Governor  General  such  of 
the  powers,  authorities,  and  functions  of  the 
Govtmor  General  as  he  may  deem  it  necessary 
or  expedient  to  assign  to  him  or  them,  subject  to 
any  limitations  or  directions  expressed  or  given 
by  the  Queen  in  conformity  with  the  constitu- 
tional laws  of  the  Union ;  but  the  appointment 
of  such  a  deputy  or  deputies  shall  not  afiPect  the 
exercise  by  the  Governor  General  himself  of  any 
power,  authority,  or  function. 

13.  The  command -in-chief  of  the  land  and 
naval  militia,  and  of  all  naval  and  military  forces, 
of  and  in  the  Union,  is  hereby  declared  to  be 
vested  in  the  Queen. 

14.  The  seat  of  Government  of  the  Union 
shall  be  such  place  aa  the  Queen  may  direct. 

IV. — Legislative  Power. 

15.  lliere  shall  be  one  general  Legislature  for 
the  Union  (in  this  Act  called  "  the  Union  Par- 
liament''),  Consisting  of  the  Queen,  an  Upper 
House  herein-after  styled  the  L^slative  Ck>uncil, 
and  a  House  of  Representatives  herein-after 
styled  the  House  of  Assembly;  provided  that 
either  of  the  said  Houses  may  receive  such  other 
designation  as  the  Queen  may  direct. 

16.  llie  privileges,  immunities,  and  powers  to 
be  held,  ei^oyed,  and  exercised  by  the  Legisla- 
tive Council  and'  by  the  House  of  Assembly  and 
by  the  members  thereof  respectively  shall  be  such 
as  are  from  time  to  time  defined  by  Act  of  the 
Union  Parliament,  but  so  that  the  same  shall 
never  exceed  those  at  the  time  of  the  passing  of 
such  Act  held,  enjoyed,  and  exercised  by  the 
Commons  House  of  Parliament  of  the  United 
Kingdom  of  Great  Britian  and  Ireland  and  by 
the  members  thereof ;  and  until  the  passing  of 
such  Act  the  said  privileges,  immunities,  and 
powers  shaU  be  the  same  as  those  at  the  time 
of  the  passing  of  this  Act  held,  emoyed,  and 
exercised  b^  the  Commons  House  of  Parliament 
of  the  United  Kingdom  of  (yreat  Britain  and 
Ireland,  and  by  the  members  thereof. 

17.  The  Union  Parliament  shall  be  called  to- 
gether not  later  than  twelve  months  after  the 
Union. 

The  Legislative  Council. 

18.  The  Legislative  Council  shall,  subject  to 
the  provisions  of  this  Act,  consist  of  such 
number  of  members,  representing  such  divisions 
of  the  Union,  and  shall  be  so  constituted,  as  the 
Queen  may  direct. 


The  House  of  Assembly. 

19.  The  House  of  Assembler  shall,  subject  to 
the  provisions  of  this  Act,  consist  of  elected  mem- 
bers, representing  in  fair  proportions  the  various 
provinces  of  the  Union;  and  until  the  Union 
Parliament  otherwise  provides,  the  provinces  shall 
for  the  purposes  of  the  election  of  members  to 
serve  in  the  House  of  Assembly  be  divided  into 
such  electoral  districts  returning  such  number 
of  members  respectively,  and  the  electors  and 
members  shall  have  such  qualifications,  and  the 
elections  shall  be  conducted  according  to  such 
rules  and  regulations,  as  the  Queen  may  direct : 
Provided  always,  that  in  the  apportionment  of 
members,  and  m  the  determination  of  the  qualifi- 
cations of  electors  and  members,  provision  shall 
be  made  for  the  due  representation  of  the  natives 
in  the  Union  Parliament  and  in  the  Provincial 
Councils,  in  such  manner  as  shall  be  deemed  by 
Her  Majesty  to  be  without  danger  to  the  stability 
of  the  Uovemment. 

20.  The  Governor  General  shall  from  time  to 
time,  but  at  least  once  a  year,  in  the  Queen's 
name,  by  instrument  under  the  Great  Seal  of  the 
Union,  summon  and  call  together  the  House  of 
Assembly. 

21.  A  census  of  the  Union  shall  be  taken  in 
the  year  one  thousand  eight  hundred  and  ninety- 
one,  and  at  the  end  of  each  subsequent  period  of 
ten  years,  and  on  the  completion  of  everv  such 
decennial  census,  the  representation  of  the  pro- 
vinces may  be  re-adjustea  bv  such  authoritv,  in 
such  manner,  and  from  sucn  times  as  the  if nion 
Parliament  from  time  to  time  provides,  subject 
and  according  to  such  rules  as  the  Queen  may 
direct. 

Such  re-adjustment  shall  not  take  effect  until 
the  termination  of  the  then  existing  Parliament. 

22.  The  number  of  members  of  the  House  of 
Assembly  may  be  from  time  to  time  increased  by 
the  Union  Parliament,  provided  that  the  propor- 
tionate representation  for  the  time  being  m  force 
of  the  provinces  is  not  thereby  disturbed. 

Money  Votes,  Royal  Assent. 

23.  Bills  for  appropriating  any  part  of  the 
public  revenue,  or  for  imposing  any  tax  or  im- 
post, shall  originate  in  the  House  of  Assembly. 

24.  It  shall  not  be  lawful  for  the  House  of 
Assembly  to  adopt  or  pass  any  vote,  resolution, 
address,  or  Bill  for  the  appropriation  of  any  part 
of  the  public  revenue,  or  of  any  tax  or  impost,  to 
any  purpose  that  has  not  been  first  recommended 
to  tnat  House  by  message  from  the  Governor 
General  in  the  session  in  which  such  vote,  resolu- 
tion, address,  or  Bill  is  proposed. 
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25.  Where  a  Bill  passed  by  the  Houses  of  the 
Union  Parliament  is  presented  to  the  Governor 
General  for  the  Queen's  Assent,  he  shall  declare, 
according  to  his  discretion,  but  subject  to  the 
provisions  of  this  Act  and  to  Her  Majesty's 
instructions,  either  that  he  assents  thereto  in  the 
Queen's  name,  or  that  he  withholds  such  assent, 
or  that  he  reserves  the  Bill  for  the  signification 
of  the  Queen's  pleasure,  or  that  he  will  be  pre- 
pared to  assent  thereto,  subject  to  certain  amend- 
ments to  be  specified  by  him. 

26.  Where  the  Governor  General  assents  to  a 
Bill  in  the  Queen's  name,  he  shall,  by  the  first 
convenient  opportunity,  send  an  authentic  copy 
of  the  Act  to  one  of  Her  Mi^esty's  Principal 
Secretaries  of  State,  and  if  the  Queen  in  Council, 
\vithin  two  years  after  the  receipt  thereof  by  the 
Secretary  of  State,  thinks  fit  to  disallow  the  Act, 
such  disallowance  (with  a  certificate  of  the  Secre- 
tary of  State  of  the  day  on  which  the  Act  was 
received  by  him)  being  signified  by  the  Governor 
General,  by  speech  or  message  to  each  of  the 
Houses  of  the  Union  Parliament  or  by  proclama- 
tion, shall  annul  the  Act  from  and  after  the  day 
of  such  signification. 

27.  A  Bill  reserved  for  the  signification  of  the 
Queen's  pleasure  shall  not  have  any  force  unless 
and  until,  within  two  years  from  the  day  on  which 
it  was  presented  to  the  Governor  General  for  the 
Queen's  Assent,  the  Governor  General  signifies 
by  speech  or  message  to  each  of  the  Houses  of  the 
Union  Parliament  or  by  proclamation,  that  it  has 
received  the  assent  of  the  Queen  in  Council. 

An  entry  of  every  such  speech,  message,  or 
proclamation  shall  be  made  in  the  Journal  of 
each  House,  and  a  duplicate  thereof  duly  attested 
shall  be  delivered  to  the  proper  officer  to  be  kept 
among  the  records  of  the  Union. 

V. — Provincial  Governmbnt. 

28.  £ach  province  shall  be  presided  over  by  a 
Chief  Executive  Officer  bearing  such  title  and 
appointed  and  removable  in  such  manner  as  the 
Queen  may  direct. 

29.  Until  altered  by  Act  of  the  Union  Parlia- 
ment, the  salaries  of  such  officers  shall  be  such 
as  the  Queen  may  direct. 

30.  Every  such  officer  shall,  before  assuming 
the  duties  of  his  office,  make  and  subscribe  before 
the  Governor  General,  or  some  person  authorised 
by  him,  oaths  of  allegiance  and  office  similar  to 
those  taken  by  the  Governor  General. 

31.  The  provisions  of  this  Act  referring  to  such 
officer  shall  extend  and  apply  to  the  Chief  Execu- 
tive Officer  or  Administrator  for  the  time  being 


canying  on  the  Govenunent  of  any  ptorince,  bj 
whatever  title  he  is  designated. 

Provineial  CcwucUs, 

32.  There  shall  be  a  Council  or  Parliament  for 
each  province,  consisting  of  the  Chief  Executive 
Officer  and  a  House  or  two  Houses  of  LegiaUtore, 
and  of  such  number  of  councillors,  or  oouncfllon 
and  members  of  Assembly,  elected  in  such  manaer 
and  for  such  term  as  the  Queen  may  direct. 

VI. — DiBTRlDUTION   OF   LbOMLATIVI 

POWSR8. 

Powers  of  the  Union  Parliament. 

33.  It  shall  be  lawful  for  the  Queen,  by  and 
with  the  advice  and  consent  of  the  L^latire 
Council  and  House  of  Assembly,  to  maJit:  la«t 
for  the  peace,  order,  and  good  government  of  the 
Union,  in  relation  to  all  matters  not  coming 
within  the  classes  of  subjects  by  this  Act  assigned 
to  the  councils  of  the  provinces ;  and  for  greater 
certainty  it  is  hereby  declared  that  (notwith- 
standing anything  in  this  Act)  tiie  Icfiisiatire 
authority  of  the  Union  Parliament  extmis  to  all 
matters  coming  within  the  classes  of  subjects 
next  herein-after  enumerated ;  that  is  to  say, 

1.  The  Qualification  of  electors  and  members 

of  tne  Legislative  Council  and  House  of 
Assembly,  and  other  questions  relating  to 
the  constitution,  privileges,  and  proceed- 
ings of  either  of  the  said  bodies,  but 
always  subjject  to  the  proTiaions  of  this 
Act  relating  to  the  repmentetion  of  na* 
tives. 

2.  The  public  debt  and  property. 

3.  The  rejpilation  of  trade  and  commerce. 

4.  The  raising  of  money  by  any  mode  or  system 

of  taxation. 
6.  The  borrowing  of  money  on  the  public  credit 
of  the  Union. 

6.  Postal  service  and  telegraphs* 

7.  The  census  and  statistics. 

8.  Militia,  militaiy  and  naval  service,  and  de- 

fence, saving  all  matters  and  things  rela- 
ting to  the  troops,  ships,  proper^,  and 
prerocatives  of  the  Crown  not  heretofore 
placed  under  the  jurisdiction  of  the  Colo* 
nial  Governments. 

9.  The  fixing  of  and  providing  for  the  salaries 

and  allowances  of  dvil  and  other  offiosrs 
of  the  Government  of  the  Union. 

10.  Beacons,  buoys,  lighthouses. 

11.  Navigation  and  slupping. 

12.  Quarantine  and  the  establishment  and  mun- 

tenance  of  marine  hospitals. 

13.  Fisheries. 

14.  Bridges  or  ferries  between  a  province  and  a 

foreign  state  or  between  two  prorinoes; 

15.  Currency  and  coinage. 
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16.  Banking,  incorporation  of  banks,  and  the 

issue  of  paper  money. 

17.  Savings  banks. 

18.  Weights  and  measures. 

19.  Bills  of  exchange  and  promissory  notes. 

20.  Interest. 

21.  Legal  tender. 

22.  Bankruptcy  and  insolvency. 

23.  Patents  of  mvention  and  mscovery. 

24.  Coppights. 

25.  Amors  of  native  tribes  or  peoples  who  are 

not  included  under  the  laws  applicable  to 
the  general  community. 

26.  Naturalization  and  aliens. 

27.  Marriage  and  divorce. 

28.  The  criminal  law. 

29.  The  establishment,  maintenance,  and  ma- 

nagement of  gaols,  hospitals,  asylums,  and 
other  public  institutions  for  the  use  of  the 
Union  generally. 

30.  Such  classes  of  subjects  as  are  expressly 

excepted  in  the  enumeration  of  the  classes 
of  subjects  hj  this  Act  assigned  exclusively 
to  the  councils  of  the  provinces. 

31 .  Such  other  subjects  herein  assigned  to  the 

councils  of  the  provinces  as  the  council  of 
any  province  may  by  law  declare  to  be 
within  the  competency  of  the  Union  Par- 
liament in  respect  of  such  province. 

Exclusive  Powers  of  Provincial  Councils. 

34.  In  each  province  the  council  may  exclu- 
sirelv  make  laws  in  relation  to  matters  comiDg 
withm  the  classes  of  subjects  next  herein-after 
enumerated^  and  not  included  among  the  subjects 
herein-before  assigned  to  the  Union  Parliament ; 
that  is  to  say, 

1.  The  qualification  of  electors  and  members 

of  the  Provincial  Council,  but  always  sub- 
ject to  the  provisions  of  this  Act  relating 
to  the  representation  of  natives. 

2.  Direct  taxation  within  the  province  in  order 

to  the  raising  of  a  revenue  for  provincial 
purposes. 

3.  The  borrowing  of  money  on  the  sole  credit 

of  the  province. 

4.  The  establishment  and  tenure  of  provincial 

offices  and  the  appointment  and  payment 
of  provincial  officers. 

5.  The  management  and  sale  of  the  public 

lands  belonging  to  the  province,  and  of 
the  timber  and  wood  thereon. 

6.  Education. 

7.  The     establishment,     maintenance,     and 

management  of  public  and  reformatory 
prisons  in  and  for  the  province. 

8.  The      establishment,     maintenance,      and 

management  of  hospitals,  asylums,  chari- 
ties, and  eleemosynary  institutions  in 
and  for  the  province  other  than  marine 
hospitals. 


9.  Municipal  institutions  in  the  province. 

10.  Licenses  for  trading  and  other  purposes  in 

order  to  the  raising  of  a  revenue  for  pro- 
vincial, local,  or  municipal  purposes. 

11.  Local  works  and  undertakings  other  than 

such  as  are  of  the  following  classes : 

a.  Lines  of  steam  or  other  ships,  rail- 

ways, canals,  telegraphs,  and  other 
works  and  imdertakings  connect- 
ing the  province  with  any  other 
or  others  of  the  provinces,  or  ex- 
tending beyond  the  limits  of  the 
province : 

b.  Lmes    of    steamships  between    the 

province  and  any  British  or  foreign 
country: 

c.  Such    works    as,    although    wholly 

situate  within  the  province,  are 
before  or  after  their  execution 
declared  by  the  Union  Parliament 
to  be  for  the  general  advantage  of 
the  Union  or  for  the  advantage  of 
two  or  more  of  the  provinces. 

12.  The  incorporation  of  companies  with  pro- 

vincial objects. 

13.  The    solemnization    of    marriage   in    the 

province. 

14.  Property  and  civil  rights  in  the  province. 

15.  The  administration  of  justice  in  the  pro* 

vince,  including  the  constitution,  main- 
tenance, and  organization  of  provincial 
courts,  both  of  civil  and  of  criminal  juris- 
diction, and  including  procedure  in  civil 
matters  in  those  courts. 

16.  The    imposition    of  punishment    by  fine, 

penalty,  or  imprisonment  for  enforcing 
any  law  of  the  province  made  in  relation 
to  any  matter  coming  within  any  of  the 
classes  of  subjects  enumerated  in  this 
section. 

17.  The  registration  of  titles  to  land. 

18.  Generally  all  matters  of  a  merely  local  or 

private  nature  in  the  province. 

35.  In  each  province  the  council  may  make 
laws  in  relation  to  immigration  into  the  province ; 
and  it  is  hereby  declared  that  the  Union  Par- 
liament may  from  time  to  time  make  laws  in 
relation  to  immigration  into  aU  or  any  of  the 
provinces ;  and  any  law  of  a  provinciid  council 
relative  to  immigration  shall  have  effect  in  and 
for  the  province  as  long  and  as  far  onlv  as  it  is  not 
repugnant  to  any  Act  of  the  Union  Parliament. 

36.  It  shall  not  be  lawful  for  the  council  of 
any  province  to  adopt  or  pass  any  vote,  resolu- 
tion, address,  or  law  for  the  appropriation  of  any 
part  of  the  provincial  revenue,  or  of  any  tax  or 
impost,  to  any  purpose  that  has  not  first  been 
recommended  to  the  council  by  the  chief  execu- 
tive officer^ 
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37.  The  distribution  of  legislative  powers  be- 
tween the  Union  Parliament  and  the  councils  of 
the  provinces  provided  in  the  four  last  preceding 
sections  of  this  Act  may  be  varied  by  any  Order 
in  Council  issued  in  pursuance  of  section  three 
of  this  Act,  and  nothing  in  this  Act  shall  be 
deemed  to  affect  or  limit  in  anyway  the  power  of 
the  Queen,  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  the  Commons, 
of  the  United  Kingdom  of  Great  Britain  and 
Ireland^  in  Parliament  assembled,  to  make  any 
law  relating  to  the  Union. 

38.  Every  law  made  by  a  ])rovincial  council 
shall  be  forthwith  transmitted  to  the  Governor 
General,  who  shall  proceed  with  regard  to  such 
law  in  the  same  maimer  as  is  herem-before  pro- 
vided with  res])ect  to  Bills  passed  by  the  Union 
Parliament. 

VII.— Rbvenues ;  Debts;  Assets; Taxation. 

39.  All  duties  and  revenues  lawfully  raised 
within  the  Union,  except  such  portions  thereof 
as  are  reserved  to  the  respective  councils  of  the 
provinces,  or  are  raised  by  them  in  accordance 
with  the  special  powers  conferred  on  them,  shall 
form  one  Consolidated  Revenue  Fund,  to  be 
appropriated  for  the  public  service  of  the  Union 
in  tbe  manner  and  subject  to  the  charges  in  this 
Act  provided. 

40.  The  Consolidated  Revenue  Fund  of  the 
Union  shall  he  permanently  charged  with  the 
costs,  charges,  and  expenses  incident  to  the  col- 
lection, management,  and  receipt  thereof,  and 
the  same  shall  form  the  first  charge  thereon, 
subject  to  be  reviewed  and  audited  in  such  man- 
ner as  shall  be  ordered  by  the  Governor  General 
in  Council  until  the  Union  Parliament  otherwise 
provides. 

41.  The  annual  interest  of  the  public  debts  of 
each  colony  or  state  joining  the  Union  shall,  so 
far  as  they  are  in  this  Act  declared  to  be  a  charge 
upon  the  Union,  form  the  second  charge  on  the 
Consolidated  Revenue  Fund  of  the  Union. 

42.  Unless  altered  by  Act  of  the  Union  Parlia- 
ment, the  salary  of  the  Governor  General  shall 
be  not  less  than  eight  nor  more  that  ten  thousand 
pounds  per  annum  sterling  money  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  payable 
out  of  the  Consolidated  Revenue  Fund  of  the 
Union,  and  the  same  shall  form  the  third  charge 
thereon. 

43.  Subject  to  the  several  payments  by  this  Act 
chained  on  the  Consolidated  Revenue  Fund  of 
the  Union,  the  same  shall  be  appropriated  by  the 
Union  Parliament  for  the  public  service. 

After  due  provision  has  been  made  for  the 
public  service  of  the  Union^  any  surplus  of  the 


consolidated  revenue  of  the  Union  which  may  in 
any  year  be  so  appropriated  by  the  Union  Parlia- 
ment shall  be  divided  among  the  provinces  in 
such  proportions  as  the  Queen  may  aireck,  or  the 
Union  Parliament  may  provide. 

44.  The  Union  shall  be  liable  for  so  much  of 
the  public  debt  of  each  province  existing  at  the 
Union  as  the  Queen  may  direct,  and  the  said 
provincial  debts  may,  by  Act  of  the  Union  Parlia- 
ment, be  consolidated  into  one  stock. 

45.  The  Union  may  assume  any  lands  or  puhlic 
property  required  for  fortifications  or  for  the 
defence  of  the  country. 

46.  All  payments  to  be  made  under  this  Act, 
or  in  discharge  of  liabilities  created  under  any  law 
of  the  colonies,  states,  or  province  respectivdy, 
and  assumed  by  the  Union,  shall,  until  the  Union 
Parliament  otherwise  enacts,  be  made  in  such 
form  and  manner  as  may  from  time  to  time  he 
ordered  by  the  Governor  General  in  Council. 

47.  All  articles  of  the  growth,  produce,  or 
manufacture  of  any  one  of  the  provinces  shall, 
from  and  after  the  Union,  be  admitted  free  into 
each  of  the  other  provinces. 

48.  All  duties  and  revenues  raised  or  received 
by  the  respective  governments  or  councils  of  the 
provinces,  in  accordance  with  the  special  powers 
conferred  upon  them  by  this  Act,  shall  in  each 
province  form  one  Consolidated  Revenue  Fund 
to  be  appropriated  for  the  public  service  of  the 
province. 

VIII. — Miscellaneous  Provisions. 

49.  Every  member  of  the  Legislative  Council 
or  House  of  Assembly  of  the  Union,  and  e>*erT 
member  of  a  council  of  any  province,  shall  before 
taking  his  seat  therein,  take  and  subscribe  before 
the  Governor  General  or  some  person  authorised 
by  him,  the  oath  of  allegiance  contained  in  the 
schedule  to  this  Act. 

50.  Except  as  otherwise  provided  by  this  Act, 
or  by  any  Order Jn\Council  issued  under  section 
three  of  this  Act,  all  laws  in  force  in  the  colonies 
and  states  respectively ,  at  the  Union,  and  all 
courts  of  civil  and  criminal  jurisdiction,  and  all 
legal  commissions,  powers,  and  authorities,  and 
all  officers,  judicial,  administrative,  and  minis- 
terial, existing  therein  at  the  Union,  shall  continue 
in  the  provinces  situate  within  what  at  the  said 
Union  are  the  boundaries  of  those  colonies  and 
states  respectively,  as  if  the  Union  had  not  been 
made ;  subject  nevertheless  to  be  repealed,  abo- 
lished, or  altered  by  the  Union  Parliament,  or  br 
the  council  of  the  respective  province,  according 
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to  the  authority  of  the  Parliament  or  of  that 
coonci]  under  this  Act. 

51.  The  Union  Parliament  may,  notwithstand- 
ing anything  in  this  Act,  from  time  to  time  pro- 
\iae  for  the  constitution,  maintenance,  and  orga- 
nisation of  a  Supreme  Court  of  Judicature  and  of 
a  General  Court  of  Appeal  for  the  Union  and  for 
the  establishment  of  any  additional  courts  for  the 
])etter  administration  of  the  laws  of  the  Union  : 
Provided  always,  that  no  Act  of  the  said  Union 
Parliament  shaU  extend  or  be  construed  to  extend 
to  take  away  or  abridge  the  undoubted  right  and 
auth«rity  of  Her  Majesty,  her  heirs  and  succes- 
sors, upon  the  humble  petition  of  any  person  or 
persons  aggrieved  b}r  any  judgment,  decree,  order, 
or  sentence  of  the  said  General  Court  of  Appeal, 
to  admit  his,  her,  or  their  appeal  to  Her  Majesty 
in  Council  from  any  rule,  judgment,  decree,  order, 
or  sentence  upon  such  terms  and  securities,  limi- 
tations, restrictions,  and  regulations  as  Her 
Majesty  in  Council,  her  heirs  and  successors, 
shall  think  fit. 

52.  Until  the  Union  Parliament  otherwise  pro- 
vides, all  officers  of  the  several  provinces  having 
duties  to  discharge  in  relation  to  matters  other 
than  those  coming  within  the  classes  of  subjects 
by  this  Act  assigned  exclusively  to  the  councils 
of  the  provinces  shall  be  officers  of  the  Union, 
and  shall  continue  to  discharge  the  duties  of  their 
res|)ective  offices  under  the  same  liabilities,  re- 
sponsibilities, and  penalties  as  if  the  Union  had 
not  been  made. 

53.  Until  the  Union  Parliament  otherwise 
provides,  the  Governor  General  in  Council  may 
from  time  to  time  appoint  such  officers  as  the 
Governor  General  in  Council  deems  necessary  or 
proper  for  the  effectual  administration  of  the 
affairs  of  the  Union  in  accordance  with  this 
Act. 

54.  llie  Parliament  and  Government  of  the 
Union  shall  have  all  powers  necessary  or  proper 
for  performing  the  obligations  of  the  Union  or 
of  any  province  thereof,  as  part  of  the  British 
Empire,  towards  foreign  countries,  arising  under 
treaties  between  the  £mpire  and  such  foreign 
countries. 

55.  All  laws  passed  by  the  Union  Parliament 
or  by  the  Provincial  Councils  relating  to  the 
natives  or  to  native  affairs,  or  relating  to  immi- 
gration, and  all  kws  passed  by  the  Provincial 
("ouncils  relating  to  the  tenure  of  land,  shall  be 
reserved  by  the  Governor  General  for  the  signifi- 
cation of  Her  Majesty's  pleasure  thereon,  unless, 
owing  to  some  urgent  emergency,  it  is  necessary 
for  any  such  law  to  have  immediate  operation ; 


but  in  such  case  the  law  shall  be  transmitted  for 
Her  Majesty's  pleasure  thereon  at  the  earliest 
possible  opportunity. 

56.  No  Act  of  the  Union  Parliament  shall  be 
deemed  to  be  void  or  inoperative  on  the  ground 
that  it  is  repugnant  to  this  Act  or  to  any  Order 
in  Council  made  hereunder,  but  any  such 
Act  containing  provisions  differing  from  the 
provisions  of  this  Act  shall  be  reserved  for 
the  signification  of  Her  Miyesty's  pleasure 
thereon,  and  shall  not  have  effect  until  Her 
Majesty's  pleasure  in  that  behalf  has  been  duly 
signified. 

57.  It  shall  be  lawful  for  the  Queen,  by  and 
with  the  advice  of  Her  Majesty's  Most  Honourable 
Privy  Council,  on  addresses  from  the  Houses  of 
the  Union  Parliament,  and  from  the  Legislature 
of  any  colony,  state,  or  province  not  at  the  date  of 
such  addresses  included  in  the  Union,  to  admit 
that  colony,  state,  or  province  into  the  Union, 
and  on  address  from  the  Houses  of  the  Union 
Parliament  to  admit  any  territory,  not  at  the  date 
of  such  addresses  included  in  any  colony,  state, 
or  province,  into  the  Union,  on  such  terms  and 
conditions  expressed  in  the  addresses  as  the 
Queen  thinks  fit  to  approve,  subject  to  the  pro- 
visions of  this  Act ;  and  the  provisions  of  any 
Order  in  Council  in  that  behalf  shall  have  effect 
as  if  they  had  been  contained  in  this  Act. 

58.  It  shall  be  lawful  for  the  Queen,  by  and 
with  the  advice  of  Her  Majesty's  Most  Honour- 
able Privy  Council,  to  authorise  the  Governor  for 
the  time  being  of  the  Cape  of  Good  Hope  by 
proclamation,  to  declare  that  the  whole  or  any 
portion  or  portions  of  any  territories  in  South 
Africa  forming  part  of  Her  Majesty's  possessions, 
but  not  already  included  in  that  colony,  shall  be 
annexed  to  and  form  part  of  such  colony,  and 
the  said  territories  or  portions  shall  be  annexed 
accordingly ;  provided  always,  that  no  such  pro- 
clamation shall  be  issued  until  the  Legislature  of 
the  Cape  of  Good  Hope  shall  have  passed  a  law 
providing  that  the  said  territories  snail  become 
part  of  the  colony. 

59.  In  case  of  the  admission  into  the  Union  of 
any  colony,  state,  or  province  not  originally 
included  in  the  Union,  it  shall  be  entitled  to  a 
representation  in  the  legislative  Council  and  in 
the  House  of  Assembly  proportioned  to  the 
representation  granted  under  this  Act  to  the 
other  provinces  of  the  Union,  and  calculated  in 
the  same  manner. 

60.  ITie  powers  hereby  conferred  upon  Her 
Majesty  witn  reference  to  the  first  establishment 
of  the  Union  shall  not  be  exercised  after  the  first 
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day  of  August  one  thousand  eight  hundred  and  61.  In  this  Act — 

eighty-two,  and  no  such  Order  in  Council  made  The  words  **  as  the  Queen  may  direct  *'  mean 

in  pursuance  of  this  Act  shall  have  any  force  or  as  Her  Majesty  may  direct  hy  any  Order  in 

effect  unless  duly  published  in  the    "  London  Council  issued  in  pursuance  of  section  three 

Gazette  "  on  or  before  that  date.  of  this  Act>  but  not  otherwise. 

»o:^oo 

Schedule. 


Oath  of  Allegiance. 

I^  A,B,,  do  swear.  That  I  will  be  faithful  and  bear  true  allegiance  to  Her  Migeaty  Queen  Victoria. 

Note. — The  name  of  the  Sovereign  of  the  United  Kingdom  of  Great  Britain  or  Ireland  for  the 
time  being  is  to  be  substituted  from  time  to  time  with  prt^er  terms  of  reference  thereto. 


Chap.  48. 
Universities  of  Oxford  and  Cambridge, 


ABSTRACT   OP   THE   ENACTMENTS. 

Preliminary, 

1.  Short  titles, 

2.  Interpretation, 

Commissioners. 

3.  Bodies  qf  Commissioners. 
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An  Act  to  make  further  Provision  res- 
pecting the  Uni  verities  of  Oxford  and 
Cambridge  and  the  Colleges  therein. 

(10th  August  1877.) 

Whereas  the  revenues  of  the  Universities  of 
Oxford  and  Cambridge  are  not  adequate  to  the 
full  discharge  of  the  duties  incumbent  on  them 
respect! velv,  and  it  is  therefore  expedient  that 
provision  be  made  for  enabling  or  requiring  the 
Colleges  in  each  University  to  contribute  more 
largely  out  of  their  revenues  to  University  pur- 
poses, especially  with  a  view  to  further  and  better 
instruction  in  art,  science,  and  other  branches  of 
learning,  where  the  same  are  not  taught,  or  not 
adequately  taught,  in  the  University : 

And  whereas  it  may  be  requisite,  for  the  pur- 
poses aforesaid,  as  regards  each  University,  to 
attach  fellowships  and  other  emoluments  held  in 
the  Colleges  to  oflSces  in  the  University  : 

And  whereas  it  is  also  expedient  to  make  pro- 
vision for  regulating  the  tenure  and  advantages 
of  fellowships  not  so  attached,  and  for  altering 
the  conditions  on  which  the  same  are  held,  and 
to  amend  in  divers  other  ])articulars  the  law 
relating  to  the  Universities  and  Colleges : 

Be  it  therefore  enacted  ])y  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

Preliminary. 

1.  Tliis  Act  may  be  cited  as  The  Universities 
of  Oxford  and  Cambridge  Act,  18/7;  and  the 
Acts  described  in  the  schedule  to  this  Act  may 
respectively  be  cited  by  the  short  titles  therein 
mentioned. 


2 


It 


« 


.  In  this  Act — 

The  University"  means  the  University  of 
Oxford  and  the  University  of  Cambridge 
respectively,  or  one  of  them  separately  (as 
the  case  may  require)  : 

The  Senate  "  means  the  Senate  of  the  Uni- 
versity of  Cambridge : 

College  *'  means  a  College  in  the  University, 
and  includes  the  Cathedral  or  House  of 
Christ  Church  in  Oxford  : 
Hall"  means  one  of  the  following  Halls, 
namely,  St.  Mary  Hall,  St.  Edmund  Hall, 
St.  Alban  Hall,  New  Inn  Hall,  in  the  Uni- 
versity of  Oxford : 

The  Governing  Body "  of  a  College  means, 
as  regards  the  Colleges  in  the  University  of 
Oxford,  except  Christ  Church,  the  head  and 
all  actual  fellows  of  the  College,  being  gra- 
duates, and  as  regards  Christ  Church  means 
the  dean,  canons,  and  senior  students : 


'*  The  Governing  Body  "  of  a  College  means. 
as  regards  the  Colleges  in  the  University  of 
Cambridge,  except    Downing  College,  the 
head  and  all  actual  fellows  of  the  College, 
bye-fellows  excepted,  being  graduates,  and 
as  regards  Downing  College,  the  head,  pro* 
fessors,  and  all  actual  fellows  thereof,  bye* 
fellows  excepted,  being  graduates : 
"  Emolument "  includes — 
(1.)  A  headship,  professorship,  lectureship, 
readership,  prselectorship,  fellowship, 
bye-fellowship,  tutorship,  senior  stu- 
dentship, scholarship,  junior  student- 
ship,    exhibition,     demyship,   post- 
mastership,  taberdarship,  Bible  clerk- 
ship,   servitorship,     sizarship,    sub- 
sizarship,  or  other  place  in  the  Uni- 
versity or  a  College  or  Hall,  having 
attached  thereto  an  income  payable 
out  of  the  revenues  of  the  University 
or  of  a  College  or  Hall,  or  l)eing  a 
place  to  be  held  and  enjoyed  by  & 
head  or  other  member  of  a  College 
or  Hall  as  such,  or  having  attached 
thereto  an  income  to  be  so  held  and 
enjoyed,  arising    wholly  or  in  part 
from  an  endo^vment,  benefaction,  or 
trust;  and 
(2.)  The  income  aforesaid,  and  all  benefits 
and  advantages  of  every  nature  and 
kind  belonging  to  the  place,  and  any 
endowment  belonging  to,  or  held  by. 
or  for  the  benefit  of,  or  enjoyed  by,  a 
head  or  other  member  of  a  College  or 
Hall  as  such,  and  any  fund,  endow- 
ment, or  property  held  by  or  on  behalf 
of  the  University  or  a  College  or  Hall, 
for  the  purpose  of  advancing,  reward- 
ing, or  otherwise  providing  for  any 
member  of  the  University  or  College 
or  Hall,  or  of  purchasing  any  adrow- 
son,  benefice,  or  property  to  be  held 
for  the  like  purpose,  or  to  be  in  any 
manner  applied  for  the  promotion  of 
any  such  member ;  and 
(3.)  As  regards  the  University  of  Oxford  a 
bursary  appropriated  to  any  College 
in  Scotland : 
"  Office  "  has  the  same  meaning  in  the  sections 
in  which  *'The  Universities  Tests  Act,  ISH." 
is  mentioned  as  it  has  in  that  Act : 
'*  School"  means  a  school  or  other  place  of 
education    beyond    the    precincts    of   the 
University,    and     includes     a    College   in 
Scotland : 
"  Professor  "  includes  Regius  and  other  pro- 
fessor, and  reader,  and  teacher;  and  "Pro- 
fessorship "  includes  their  several  ofBces : 
"  Advowson"  includes    right  of   patronage, 

exclusive  or  alternate : 
''  The  Charity   CommisBionors "  mans  the 
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Charity    Commissioners   for   England  and 
Wales : 
"  The  Secretary  of  State  *'  means  one  of  Her 
Majesty's  Principal  Secretaries  of  State. 

Commissioners. 

3.  There  shall  he  two  hodies  of  Commissioners 
styled  respectively  the  University  of  Oxford 
Commissioners  and  the  University  of  Cambridge 
Coromiasioners. 

The  provisions  of  this  Act  referring  to  the 
CommiBsioners  shall  be  construed  to  apply  to 
those  two  bodies  respectively,  or  to  one  of  those 
two  bodies  separately,  as  the  case  may  require. 

4.  The  following  persons  are  hereby  nominated 
the  University  of  Oxford  Commissioners  : 

The    Right   Honourable    Roundel},    Baron 

SelboTne. 
The  Right  Honourable  John  Thomas,  Earl 

of  Redesdale. 
The  Right  Honourable  Montague  Bernard, 

Doctor  of  Civil  Law. 
The  Honourable  Sir  William  Robert  Grove, 

one  of  the  Justices  of  Her  Majesty's  High 

Court  of  Justice. 
The   Reverend  James   Bellamy,  Doctor  of 

Divinity,  President  of  St.  John's  College. 
Henry  John  Stephen  Smith,  Master  of  Arts, 

Savilian  Professor  of  Geometry. 
Matthew  White  Ridley,  Esquire,  Master  of 

Arts. 

5.  The  following  persons  are  hereby  nominated 
the  University  of  Cambridge  Commissioners : 

The  Right  Honourable  Sir  Alexander  James 
Edmund  Cockburn,  Baronet,  Lord  Chief 
Justice  of  England. 

The  Right  Reverend  Henry,  Lord  Bishop  of 
Worcester. 

The  Right  Honourable  John  William,  Lord 
Rayleigh. 

The  Right  Honourable  Edward  Pleydell 
Bouverie. 

The  Reverend  Joseph  Barber  Lightfoot, 
Doctor  of  Divinity,  Lady  Margaret  Pro- 
fessor of  Divinity. 

George  Gabriel  Stokes,  Master  of  Arts, 
Lucasian  Professor  of  Mathematics. 

George  Wirgman  Hemming,  one  of  Her 
Majesty's  Counsel,  Master  of  Arts. 

6.  If  any  person  nominated  a  Commissioner 
by  this  Act  dies,  resigns,  or  becomes  incapable  of 
acting  as  a  Commissioner,  it  shall  be  lawful  for 
Her  Majesty  the  Queen  to  appoint  a  person  to 
fill  his  place ;  and  so  from  time  to  time  as  regards 
every  person  appointed  under  this  section  :  Pro- 
vided that  the  name  of  eveiy  person  so  appointed 
shall  be  laid  before  the  Houses  of  Parliament 
within  ten  days  after  the  appointment,  if  Parlia- 


ment is  then  sitting,  or  if  not,  then  ten  days  after 
the  next  meeting  of  Parliament. 

Duration:    Proceedings. 

7.  The  powers  of  the  Commissioners  shall 
continue  until  the  end  of  the  year  one  thousand 
eight  hundred  and  eighty,  and  no  longer ;  but  it 
shall  be  lawful  for  Her  Majesty  the  Queen,  from 
time  to  time,  with  the  advice  of  Her  Privy 
Council,  on  the  application  of  the  Commissioners, 
to  continue  the  powers  of  the  Commissioners  for 
such  time  as  Her  Majesty  thinks  fit,  but  not 
beyond  the  end  of  the  year  one  thousand  eight 
hundred  and  eighty-one. 

8.  The  Commissioner  first  named  in  this  Act, 
as  regards  each  of  the  two  bodies  of  Commis- 
sioners, shall  be  the  Chairman  of  the  respective 
body  of  Commissioners ;  and  in  case  of  his 
ceasing  from  any  cause  to  be  a  Commissioner,  or 
of  his  absence  from  any  meeting,  the  Commis- 
sioners present  at  each  meeting  shall  choose  a 
chairman. 

The  powers  of  the  Commissioners  may  be 
exercised  at  a  meeting  at  which  three  or  more 
Conunissioners  are  present. 

In  case  of  an  equality  of  votes  on  a  question 
at  a  meeting,  the  ctiairman  of  the  meeting  shall 
have  a  second  or  casting  vote  in  respect  of  that 
question. 

9.  The  Commissioners  shall  have  a  common 
seal,  and  the  same  shall  be  judicially  noticed. 

10.  Any  Act  of  the  Commissioners  shall  not 
be  invalid  by  reason  only  of  any  vacancy,  in  their 
body;  but  if  at  any  time,  and  as  long  as,  the 
number  of  persons  acting  as  Commissioners  is 
less  than  four,  the  Commissioners  shall  dis- 
continue the  exercise  of  their  powers. 

Statutes  for  University  and  Colleges, 

11.  Until  the  end  of  the  year  one  thousand 
eight  hundred  and  seventy-eight,  the  University 
and  the  Governing  body  of  a  College  shall  have 
the  like  powers  in  all  respects  of  making  statutes 
for  the  University  or  the  College  respectively 
and  of  making  statutes  for  altering  or  repealing 
statutes  made  by  them,  as  are,  from  and  after  the 
end  of  that  year,  conferred  on  the  Commissioners 
by  this  Act ;  but  every  statute  so  made  shall,  be- 
fore the  end  of  that  year,  be  laid  before  the  Com- 
missioners, and  the  same,  if  approved  before  or 
after  the  end  of  that  year  by  the  Commissioners 
by  writing  under  their  seal,  but  not  otherwise, 
shall,  as  regards  the  force  and  operation  of  the 
statute,  and  as  regards  proceedings  prescribed  by 
this  Act  to  be  taken  respecting  a  statute  made  by 
the  Commissioners  after  (but  not  before)  the 
statute  is  made,  be  deemed  to  be  a  statute  made 
by  the  Commissioners. 
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If  within  one  month  after  a  statute  so  made  hj 
a  College  is  laid  before  the  Commissioners,  a 
member  of  the  Governing  Bodjr  of  the  College 
makes  a  representation  in  writing  to  the  Com- 
missioners respecting  the  statute,  the  Commis- 
sioners, before  approving  of  the  statute,  shall 
take  the  representation  into  consideration. 

In  consiaering  a  statute  so  made  by  a  College, 
the  Commissioners  shall  have  regard  to  the 
interests  of  the  University  and  the  Colleges  therein 
as  a  whole. 

The  Commissioners  shall  not  approve  a  statute 
BO  made  by  a  College  until  they  have  published, 
in  such  form  as  to  them  may  seem  fit,  a  state- 
ment with  respeot  to  the  main  purposes  relative 
to  the  University  for  which,  in  their  opinion, 
provision  should  be  made  under  this  Act,  the 
sources  from  which  funds  for  those  purposes 
should  be  obtained,  and  the  principles  on  which 
payments  from  the  Colleges  for  those  purposes 
should  be  contributed ;  but  nothing  in  this  pro- 
vision or  in  any  statement  published  thereunder 
shall  prevent  the  Commissioners  from  exercising 
from  time  to  time  according  to  their  discretion 
the  powers  and  performing  the  duties  conferred 
and  imposed  on  them  by  tnis  Act. 

12.  From  and  after  the  end  of  the  year  one 
thousand  eight  hundred  and  seventh-eight,  the 
Commissioners  may  by  virtue  of  this  Act,  and 
subject  and  according  to  the  provisions  thereof, 
make,  by  writing  under  their  seal,  statutes  for 
the  University  and  for  any  College  or  Hall,  and 
for  altering  or  repealing  statutes  made  by  the 
Commissioners,  and  may  exercise  those  powers 
from  time  to  time  with  reference  to  the  University 
and  to  any  College  or  Hall. 

13.  The  Commissioners  shall  not  make  a 
statute  altering  the  trusts,  conditions,  or  directions 
affecting  a  University  or  College  emolument  if 
the  original  charter,  deed  of  composition,  or  other 
instrument  of  foundation  thereof,  not  being  an 
Order  in  Council  made  under,  or  a  statute  or 
ordinance  having  effect  under,  any  Act  mentioned 
in  the  schedule  to  this  Act,  was  made  or  executed 
within  fifty  years  before  the  passing  of  this  Act : 
but  nothing  in  this  section  shall  prevent  the 
Commissioners  from  making  a  statute  increasing 
the  endowment  of  any  University  or  College 
emolument,  or  otherwise  improving  the  position 
of  the  holder  thereof. 

14.  The  Commissioners,  in  making  a  statute 
affecting  a  University  or  College  emolument, 
shall  have  regard  to  the  main  design  of  the 
founder,  except  where  the  same  has  ceased  to  be 
observed  before  the  passing  of  this  Act,  or  where 
the  trusts,  conditions,  or  directions  affecting  the 
emolument  have  been  altered  in  substance  by  or 
under  any  other  Act. 


15.  The  Commissioners,  in  making  a  statute 
for  the  University  or  a  College  or  Hall,  shall 
have  regard  to  the  interests  of  education,  ndigion, 
learning,  and  research,  and  in  the  case  of  a 
statute  for  a  College  or  Hall  shall  have  regard,  in 
the  first  instance,  to  the  maintenance  of  the 
College  or  Hall  for  those  purposes. 

16.  With  a  view  to  the  advancement  of  art, 
science,  and  other  branches  of  learning,  the 
Commissionersi  in  statutes  made  by  them  for  the 
University,  may  from  time  to  time  make  pro- 
vision for  the  following  purposes,  or  any  of 
them: 

(1.)  For  enabling  or  requiring  the  sevetal 
Colleges,  or  any  of  them,  to  make  con- 
tribution  out  of  their  revenues  for  Uni- 
versity purposes,  regard  being  first  had 
to  the  wants  of  the  several  Colleges  in 
themselves  for  educational  and  ofiier 
collegiate  purposes : 

(2.)  For  the  creation,  by  means  of  contri- 
butions from  the  Colleges  or  otherwise, 
of  a  common  University  Fund,  to  be 
administered  under  the  supervision  of 
the  University : 

(3.)  For  making  payments,  under  the  super- 
vision of  the  University,  out  of  the  said 
common  fund  for  the  giving  of  in- 
struction, the  doing  of  work,  or  the  con- 
ducting of  investigations  within  the 
University  in  any  branch  of  learning  or 
inquiry  connected  with  the  studies  of 
the  University : 

(4.)  For  consolidating  any  two  or  mere  pro- 
fessorships or  lectureships : 

(5.)  For  erecting  and  endowing  professorships 
or  lectureships : 

(6.)  For  abolishing  professorships  or  lec^xat- 
ships : 

(7.)  For  altering  the  endowment  of  any  pro- 
fessorship or  lectureship : 

(8.)  For  altering  the  conditions  of  eligibility  or 
appointment  and  mode  of  election  or 
appointment  to  taij  professorship  or 
lectureship,  and  for  limiting  the  tenure 
thereof : 

(.9.)  For  providing  retiring  pensions  for  pro- 
fessors and  lecturers : 
(10.)  For  providing  new  or  improving  existing 
buildings,  libraries,  collections,  or  appa- 
ratus for  any  purpose  connected  with 
the  instruction  of  any  members  of  the 
University,  or  with  research  in  anjart 
or  science  or  other  branch  c^  learning, 
and  for  maintaining  the  same : 
(11.)  For  diminishing  the  expense  of  Univeratr 
education  by  founding  scholarships 
tenable  by  students  either  at  any  Col- 
lege or  Hall  within  the  University,  or 
as  unattached  students,  not  members  of 
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any  Ck>llege  or  Hall,  or  by  paying  salaries 
to  the  teachers  of  such  unattached  stu- 
dents, or  b7  otherwise  encouraging  such 
unattached  students  : 

(12.)  For  founding  and  endowing  scholarships, 
exhibitions,  and  prizes  for  encourage- 
ment of  nroficiency  in  any  art  or  science 
or  other  oranch  of  learning : 

(13.)  For  modifying  the  trusts,  conditions,  or 
directions  of  or  affecting  any  University 
endowment,  foundation,  or  gift,  or  of 
or  affecting  any  professorship,  lecture- 
ship, scholarship,  office,  or  institution, 
in  or  connected  with  the  University,  or 
of  or  affecting  any  property  belonging 
to  or  held  in  trust  for  the  University  or 
held  by  the  University  in  trust  for  a 
Hall,  as  far  as  the  Commissioners  think 
the  modification  thereof  necessary  or 
expedient  for  giving  effect  to  statutes 
made  by  them  for  any  purpose  in  this 
Act  mentioned : 

(14.)  For  regulating  presentations  to  benefices 
in  the  gift  of  tne  University  : 

(15.)  For  regulating  the  application  of  the  pur- 
chase money  for  any  advowson  sola  by 
the  University : 

(16.)  For  founding  any  office  not  paid  out  of 
University  or  College  funds  in  connexion 
with  anv  special  eaucational  work  done 
out  of  the  University  under  the  control 
of  the  University,  and  for  remunerating 
any  secretary  or  officer  resident  in  the 
University  and  employed  there  in  the 
management  of  any  such  special  educa- 
tional work : 
(170  Por  altering  or  repealing  any  statute, 
ordinance,  or  recitation  of  the  Univer- 
sity, and  substituting  or  adding  any 
statute  for  or  to  the  same. 

17.  The  Commissioners,  in  statutes  made  by 
them  for  a  College,  may  from  time  to  time  make 
provision  for  the  following  purposes  relative  to 
tile  College,  or  any  of  them  : 

(1.)  For  altering  and  regulating  the  conditions 
of  eligibility  or  appointment,  including 
where  it  seems  fit  tnose  relating  to  age, 
to  any  emolument  or  office  held  in  or 
connc^d  with  the  College,  the  mode  of 
election  or  appointment  thereto,  and  the 
value,  length,  and  conditions  of  tenure 
thereof,  and  for  providing  a  retiring 
pension  for  a  holder  thereof: 

(2.)  For  consolidating  any  two  or  more  emolu- 
ments held  in  or  connected  with  the 
Colleg:e : 

(3.)  For  dividing,  suspending,  suppressing, 
converting,  or  otherwise  dealing  with 
any  emolument  held  in  or  connected 
with  the  College : 
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(4.)  For  attaching  any 'emolument  held  in  or 
connected  with  the  College  to  any  office 
in  the  College,  on  such  tenure  as  to  the 
Commissioners  seems  fit,  and  for  attach- 
ing to  the  emolument,  in  connexion 
with  the  office,  conditions  of  residence, 
study,  and  duty,  or  any  of  them  : 

(5.)  For  affording  further  or  better  instruction 
in  any  art  or  science  or  other  branch  of 
learning : 

(6.)  For  providing  new  or  improving  existing 
buildings,  libraries,  collections,  or  ap- 
paratus, for  any  purpose  connected  with 
instruction  or  research  in  any  art  or 
science  or  other  branch  of  learning,  and 
for  maintaining  the  same  : 

(7.)  For  diminishing  the  expense  of  education 
in  the  College : 

(8.)  For  modifying  the  trusts,  conditions,  or 
directions  affecting  any  College  endoW" 
ment,  foundation,  or  gift,  or  any  pro^ 
pertr  belonging  to  the  College,  or  the 
nead  or  any  member  thereof,  as  such,  or 
held  in  trust  for  the  College,  or  for  the 
head  or  any  member  thereof,  as  such, 
as  fkr  as  the  Commissioners  think  the 
modification  thereof  necessary  or  expe- 
dient for  giving  effect  to  statutes  made 
by  them  for  the  College : 

(9.)  For  regulating  presentations  to  benefices 
in  the  gift  of  the  College  : 
(10.)  For  regulating  the  application  of  the  pur- 
chase money  for  any  advowson  sold  by 
the  CoUege : 
(11.)  For  altering  or  repealing  any  statute, 
ordinance,  regulation,  or  byelaw  of  the 
College,  and  substituting  or  adding  any 
statute  for  or  to  the  same. 

18.  The  Commissioners,  in  statutes  made  by 
them  for  a  College,  may  fVom  time  to  time  make 
provision  for  the  foUowing  purposes  relative  to 
the  University,  or  any  of  them : 

(1.)  For  authorising  the  College  to  commute 
anyannual  parent  agreed  or  required  to 
be  made  by  it  for  University  purposes 
into  a  capital  sum  to  be  provided  by  the 
College  out  of  money  belonging  to  it, 
and  not  produced  by  any  sale  of  lands 
or  hereditaments  made  after  the  passing 
of  this  Act : 

(2.)  For  annexing  any  emolument  held  in  or 
connected  with  the  College  to  any  office 
in  the  University,  or  in  a  Hall,  on  such 
tenure  as  to  the  Commissioners  seems 
fit,  and  for  attaching  to  the  emolument, 
in  connexion  with  the  office,  conditions 
of  residence,  study,  and  duty,  or  any  of 
them  : 

(3.)  For  assigning  a  portion  of  the  revenues  or 
property  of  the  College,  as  a  contribu^ 
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tion  to  the  common  fund  or  otherwise, 
for  enooura|(ement  of  instruction  in  the 
University  \n  any  art  or  science  or  other 
branch  of  learning,  or  for  the  mainten- 
ance and  benefit  of  persons  of  known 
ability  and  learning,  studying  or  making 
researches  in  any  art  or  science  or  other 
branch  of  learning  in  the  University : 

(4.)  For  empowering  the  College  by  statute 
made  and  passed  at  a  general  meeting 
of  the  Governing  Body  of  the  College 
specially  summoned  for  this  purpose,  by 
tne  votes  of  not  less. than  two  thirds  of 
the  number  of  persons  present  and 
voting,  to  transfer  the  library  of  the 
College,  or  any  portion  thereof,  to  any 
University  library : 

(5.)  For  providing  out  of  the  revenues  of  the 
College  for  payments  to  be  made,  under 
the  supervision  of  the  University,  for 
work  done  or  investigations  conducted 
in  any  branch  of  learning  or  inquiiy 
connected  with  the  studies  of  the  Uni- 
versity within  the  University : 

(6.)  For  giving  efPect  to  statutes  made  by  the 
Commissioners  for  the  University : 

(7.)  For  modifying  the  trusts,  conditions,  or 
directions  of  or  affecting  any  College 
endowment,  foundation,  or  gift  con- 
cerning or  relating  to  the  University,  as 
far  as  the  Commissioners  think  the 
modification  thereof  necessary  or  expe- 
dient for  giving  effect  to  statutes  made 
by  them  for  the  University. 

19.  The  Commissioners,  in  making  a  statute 
affecting  a  University  or  College  emolument, 
shall  take  into  account  any  prospective  increase 
of  the  income  of  the  emolument,  or  any  prospec- 
tive addition  to  the  revenues  of  the  University  or 
College,  and  may  make  such  provision  as  they 
think  expedient  for  the  application  of  that  increase 
or  addition. 

20.  Nothing  in  or  done  under  this  Act  shall 
prevent  the  Commissioners  from  making  in  any 
statute  made  by  them  for  a  College  such  pn)vi- 
sions  as  they  think  expedient  for  the  voluntary 
continuance  of  any  voluntary  payment  that  has 
been  used  to  be  made  out  of  the  revenues  of  the 
College  in  connexion  with  the  College  estates  or 
property. 

21.  The  Commissioners,  in  statutes  made  by 
them,  shall  from  time  to  time  make  provision — 

(I.)  For  the  form  of  accounts  of  the  University 
and  of  a  College  relating  to  funds 
administered  either  for  general  purposes, 
or  in  trust,  or  otherwise,  ana  for  the 
audit  and  publication  thereof  : 


(2.)  For  the  publication  of  accounts  of  re- 
ceipts and  expenditure  of  monev  raised 
under  the  borrowing  powers  of  the  Uni- 
versity  or  of  a  College  : 

And  the  Commissioners,  in  statutes  made  bj 
them,  may  from  time  to  time,  if  they  tbiok  fii 
make  provision — 

(3.)  For  regulating  the  exercise  of  the  borrow- 
ing powers  of  the  University  or  of  a 
College : 

(4.)  For  regulating  the  conditions  under  which 
beneficial  leases  may  be  renewed  by  the 
University  or  a  College. 

22.  The  C-ommissioners,  in  statutes  made  br 
them,  may  from  time  to  time  make  provision  for 
the  complete  or  partial  union  of  two  or  more 
Colleges,  or  of  a  College  or  Colleges  and  a  HaU 
or  Halls,  or  of  two  or  more  HaUs^  or  of  a  College 
or  Hall,  with  any  institution  in  the  Uuivenity, 
or  for  the  organization  of  a  combined  educational 
system  in  and  for  two  or  more  Colleges  or  Halls» 
provided  application  in  that  behalf  is  made  to  the 
Commissioners  on  the  part  of  each  College  aod 
Hall  and  institution  as  follows : 
(1.)  In  the  case  of  a  College  in  the  Univeisttj 
of  Oxford,  b^  a  resolution  passed  at  a 
general  meeting  of  the  Governing  Bodj 
of  the  College  specially  summoned  for 
this  purpose,  by  the  votes  of  not  less 
than  two  thirds  of  the  number  of  per- 
sons present  and  voting,  and,  in  case  of 
an  application  for  complete  union,  with 
the  consent  in  writing  of  the  Visitor  of 
the  College : 
(2.)  In  the  case  of  a  HaU,  by  a  resolution  t4 
the  Hebdomadal  Council,  with  the  con- 
sent in  writing  of  the  Chancellor  of  the 
University : 
(3.)  In  the  case  of  a  CoUege  in  the  Universitr 
of  Cambridge,  by  a  resolution  passed  at 
a  general   meeting  of  the  Govemiog 
Body  of  the  College  speciaDy  sommoiKd 
for  this  purpose,  and,  in  case  of  an  ap- 
plication for  complete  union^  the  resdu- 
tion  being  passed  by  the  votes  of  not 
less  than  t^'O  thirds  of  the  number  of 
persons  present  and  voting : 
(4.)  In  the  case  of  an  institution,  with  the  con- 
sent of  the  Congregation  or  Senate  of 
the  University, 

23.  The  Commissioners  shall  not  make  a 
statute  affecting  the  trusts  or  directions  of  the 
wll  of  William  Hulme,  of  Kearsley,  in  the 
county  of  Lancaster,  deceased,  or  tiie  provisioos 
of  any  Act  of  Parlisjnent  relating  thereto,  except 
as  regards  so  much  of  the  funds  or  property  of 
the  trustees  under  the  same  as  the  Charity  Com- 
missioners under  any  scheme  approved  by  Ord«r 
in    Council    may  assign    for    scholannips  or 
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exhibitions  at  Brasenose  College  or  elsewhere 
in  Oxford,  without  the  consent  in  writing  of  the 
trustees  under  the  same. 

24.  No  statute  or  ordinance  shall  be  made 
under  this  Act  affecting  the  trusts,  conditions.. 
(T  directions  of  the  will  of  John  SneU,  Esquire, 
deceased,  or  any  scheme  approved  by  the  Court 
of  Chancery  relating  thereto,  without  the  consent 
in  writinjf  of  the  University  Court  of  the  Univcr- 
bitf  of  Glasgow. 

25.  The  Commissioners,  in  a  statute  made  by 
them  for  the  University  of  Oxford,  or  for  Oriel 
College  in  Oxford,  may,  if  thc^  think  fit,  with 
the  assent  of  Oriel  College,  signified  under  its 
common  seal,  and  with  the  concunence  of  the 
Ecclesiastical  Commissioners  for  England,  pro- 
vide that  the  canonry  in  the  chajiter  of  the 
cathedral  church  of  Rochester,  which  is  now 
annexed  and  united  to  the  provostship  of  Oriel 
College,  shall,  on  a  vacancy,  oe  severea  therefrom, 
and  may  also,  with  the  concurrence  of  the  said 
Ecclesiastical  Commissioners,  provide  that  such 
canoniy  shall  be  thenceforth  permanentlv  annexed 
and  united  to  some  of&ce  or  place  of  a  theological 
or  ecclesiastical  character  in  or  connected  with 
the  University  of  Oxford,  or  may,  with  the  con- 
currence aforesaid,  make  such  other  provisions 
for  the  future  disposal  and  patronage  of  such 
caooDiy  as  they  shall  think  fit ;  and  in  case  any 
such  statute  shall  be  nuide  annexing  such  canoniy 
to  such  office  or  place  as  aforesaid,  such  canonry, 
or  the  income  thereof,  may,  if  they  think  fit,  be 
reckoned  and  taiken,  in  whole  or  in  part,  as  a 
contribution  of  Oriel  College  out  of  its  re^'enues 
to  University  purposes. 

26.  The  Commissioners,  in  a  statute  or  statutes 
made  by  them  for  the  University  of  Cambridge, 
with  the  concurrence  of  the  Ecclesiastical  Com- 
missioners for  England,  may  provide  for  the 
canonry  in  the  chapter  of  the  Cathedral  Church 
of  Ely,  which  is  annexed  and  united  to  the  Regius 
Professorship  of  Greek,  being,  on  a  vacancy, 
severed  therefrom,  and  being  thenceforth  per- 
manently annexed  and  united  to  a  professorship 
in  the  University  of  a  theological  or  ecclesiastical 
character,  with  power,  nevertheless,  for  the 
Commissioners,  with  the  concurrence  of  the 
Ecdesiaatical  Conmaissioners,  if  they  think  it 
expedient,  to  allow  the  present  professor  to  resign 
the  professorship  and  to  hold  the  canonry  as  if  it 
had  never  been  annexed  to  the  professorship. 

27.  A  statute  for  altering  or  modifying  the 
trusts,  statutes,  or  directions  relating  to  the 
endowments  held  by  the  Regius  Professor  of 
Greek,  Hebrew,  or  Divinity  in  the  University  of 
Cambridge,  if  affecting  any  statute  of  Trinity 
College  touching  those  professors  or  their  endow- 


ments, shall  not  be  made  by  the  Commissioners 
unless  and  until  it  receives  the  assent  of  Trinity 
College  under  its  common  seal. 

28.  The  Conuniasioners,  in  a  statute  or  statutes 
made  by  them  for  Emmanuel  College  in  the 
Universitjr  of  Cambridge,  after  notice  in  writing 
to  the  heir  of  Sir  Wolstan  Dixie,  may  alter  or 
modifjr  the  trusts,  conditions,  or  directions  of  or 
affecting  the  Dixie  Foundation,  and  as  regards 
any  right  of  nomination  vested  in  the  heir  of  the 
founder  may  commute  that  right  in  such  manner, 
or  make  such  other  arrangement  touching  that 
right,  as  to  the  Commissioners  seems  just  and 
beneficial. 

29.  A  statute  made  by  the  Commissioners 
shall  not  affect  the  right  of  nominating  or 
appointing  to  the  headship  of  Saint  Mary 
Magdalene  College  in  the  University  of  Cam- 
bridge, unless  the  consent  by  deed  of  the  person 
entitied  to  that  right  is  first  obtained. 

30.  A  statute  made  by  the  Commissioners  may, 
if  the  Commissioners  think  fit,  be  in  part  a 
statute  for  the  University,  and  in  part  a  statute 
for  a  College  or  Hall. 

The  Commissioners  shall  in  each  statute  made 
by  them  declare  whether  the  same  is  a  statute, 
wholly  or  in  any  and  what  part,  for  the  University 
or  for  a  College  or  Hall  thereia  named ;  and  the 
declaration  in  that  behalf  of  the  Conmiissioners 
shall  be  conclusive,  to  all  intents. 

If  any  statute  is  in  part  a  statute  for  a  CoU^e 
or  Hall,  the  same  shall  for  the  purposes  of  the 
provisions  of  this  Act  relative  to  the  representa- 
tion of  Colleges  and  Halls,  and  of  the  other 
provisions  of  this  Act  regulating  proceedings  on 
the  statute,  be  proceeded  on  as  a  statute  for  the 
College  or  Hall. 

31.  Where  the  Commissioners  contemplate 
making  a  statute  for  the  University  or  a  statute 
for  a  College  or  Hall  containing  a  provision  for 
any  purpose  relative  to  the  University,  or  a 
statute  otherwise  affecting  the  interests  of  the 
University,  they  shall,  one  month  at  least 
(exclusive  of  any  University  vacation)  before 
adopting  any  finiJ  resolution  in  that  behalf,  com- 
municate the  proposed  statute  in  the  University 
of  Oxford  to  the  Hebdomadal  Council,  to  the 
Head  and  to  the  Visitor  of  the  College,  and  to 
the  Principal  of  the  Hall  affected  thereby,  and  in 
the  Univeruty  of  Cambridge  to  the  Council  of 
the  Senate  and  to  the  Governing  Body  of  the 
College  affected  thereby. 

The  Conomissioners  shall  take  into  considera- 
tion any  representation  made  to  them  by  the 
Council,  College,  Visitor,  Principal,  or  Governing 
Body  respecting  the  proposed  statute. 

Within  aeveu  days  lifter  receipt  of  such  com- 
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munlcation  hy  the  Council^  the  Vice-Chanoellor 
of  the  Uaivenity  shAll  give  public  notice  thereof 
in  the  University. 

32.  Where  the  Commissioners  contemplate 
making  a  statute  for  a  College  or  Hall,  the^  snail, 
one  month  at  least  (exclusive  of  any  University 
vacation)  before  adopting  any  final  ^solution  in 
that  behalf,  communicate  the  proposed  statute  to 
the  Vice-Chancellor  of  the  University  and  to  the 
Head,  and  in  the  University  of  Oxford  the 
Visitor,  of  the  College,  and  to  the  Principal  of 
the  Hall. 

Within  seven  days  after  receipt  of  such  com- 
munication the  Vice-Chancellor  shall  give  public 
notice  thereof  in  the  University. 

3d.  The  Commissioners  may,  if  they  think  fit, 
by  writing  under  their  seal,  from  time  to  time 
authorise  and  dbrect  the  University  or  any  Col- 
lege or  Hall  to  suspend  the  election  or  appoint- 
ment to,  or  limit  the  tenure  of,  any  emolument 
therein  mentioned  for  a  time  therein  mentioned 
within  the  continuance  of  the  powers  of  the 
Commissioners  as  then  ascertained ;  and  the 
election  or  appointment  thereto  or  tenure  thereof 
shall  be  suspended  or  limited  accordingly. 

34«  Any  statute  made  by  the  Commissioners 
shall  operate  without  prejudice  to  anjr  intwest 
possessed  by  any  person  by  virtue  of  his  having, 
Defbre  the  statute  comes  into  operation,  become  a 
member  of  a  College  or  Hall,  or  been  elected 
or  appointed  to  a  University  or  College  emolu- 
ment, or  acquired  a  vested  right  to  be  elected  or 
appointed  thereto. 

35.  The  Commissioners,  in  the  exercise  of  their 
authority,  may  take  evidence,  and  for  that  pur- 
pose may  require  from  any  officer  of  the  Uni- 
versity or  of  a  College  or  Hall  the  production  of 
any  documents  or  accounts  relating  to  the 
University  or  to  the  College  or  Hall  (as  the  case 
may  be),  and  any  information  relating  to  the 
revenues,  statutes,  usages,  or  practice  thereof, 
and  generally  may  send  for  persons,  papers,  and 
records. 

Representation  of  Colleges  and  Halls, 

'3G.  Eight  weeks  at  least  (exclusive  of  any 
University  vacation)  before  the  Commissioners, 
in  the  first  instance,  enter  on  the  consideration  of 
a  statute  to  be  made  by  the  Commissioners  for  a 
College  or  Hall,  they  shall,  by  writing  under 
their  seal,  give  notice  to  the  Governing  Body  of 
the  College,  and  in  the  University  of  Oxford  to 
the  Visitor  of  the  College,  and  in  the  case  of  a 
Hall  to  the  Principal  of  the  Hall,  of  their  inten- 
tion to  do  so. 

The  Governing  Body  of  the  College,  at  any 
time  after  receipt  of   the  notice,  may,  at  an 


ordinary  general  meeting,  or  at  a  general  meeting 
specially  sununoned  for  this  purpose,  elect  tbee 
persons  to  be  Commissioners  to  represent  the 
College  in  relation  to  the  making  by  the  Com- 
missioners of  statutes  ibr  the  Coll^. 

But,  in  the  case  of  a  College,  any  actual 
member  of  the  foundation  whereof  is  nonun&ted 
a  Commissioner  in  this  Act,  no  more  than  hro 
persons  shall  be  so  elected,  while  that  member  is 
a  Commissioner. 

If  during  the  continuance  of  the  powers  of  the 
Commissioners  a  vacancy  happens  by  death, 
resignation,  or  otherwise,  among  the  persons  so 
elected,  the  same  may  be  fillM  up  by  a  like 
election ;  and  so  fkom  time  to  time. 

Each  person  entitled  to  vote  at  an  election  shall 
have  one  vote  for  every  place  to  be  tiien  filled  br 
election,  and  may  give  ms  votes  to  one  or  more 
of  the  candidates  for  election,  as  he  thinlu  fit. 

The  persons  elected  to  represent  a  CoU^  and 
the  Principal  of  a  Hall,  shall  be,  to  all  mtenta, 
Commissioners  in  relation  to  the  maldng  by  the 
Commissioners  of  statutes  for  the  College  or  Hall, 
before  and  after  the  making  hereof,  but  not 
farther  or  otherwise,  save  that  they  shall  not  be 
counted  as  Commissioners  for  the  purposes  of  the 
provisions  of  this  Act  requiring  four  CommiS' 
sioners  to  be  acting  and  thvse  to  be  present  at  a 
meeting. 

37.  Where  the  Commissionem  propose  at  any 
meeting,  not  being  an  adjourned  meeting,  to 
make  a  statute  for  a  College  or  Hall,  they  ihail 
give  to  the  Governing  Body  of  the  College  or  to 
the  Principal  of  the  Hall,  by  writing  under  ^e 
seal  of  the  Commissioners,  or  under  the  hand  of 
their  secretary,  fourteen  days  notice  of  the 
meeting. 

38.  Any  act  of  the  Commissioners  shall  not 
be  invalid  by  reason  only  of  -any  failure  to  elect 
any  person  to  be  a  Commissioner  to  represent  a 
College,  or  the  failure  of  any  person  elected  (0 
represent  a  College,  or  of  the  Principal  of  a  Hail 
to  attend  a  meeting  of  the  Commissioners. 

Schools. 

39.  If  in  any  case  the  commissioners  cuntem* 
plate  making  a  statute  for  a  College,  affecting 
any  right  of  preference  in  elections  to  any  College 
emolument  lawfully  belonging  to  and  enjojed  by 
any  school,  individually  named  or  desiffnated  in 
any  instrument  of  foundation,  they  raall,  two 
months  at  least  before  adopting  any  final  rno- 
lution  in  that  behalf,  give  notice,  by  writing 
under  their  seal,  to  the  Governing  Body  of  the 
school,  or  to  the  Master  or  Principal  of  the  school 
on  behalf  of  the  Governing  Body,  and  to  the 
Charity  Commissioners,  of  the  proposed  statute. 

Where  the  emolument  is  not  a  fellowship,  bfe- 
fellowship,  or  studentehip,  the   Commissioners 


CHAP.  48.] 


40  &  41  VICTOBIA,  1877. 


181 


siiftll  not  make  the  proposed  statute  in  either  of 
the  following  cases ;  namely, 

(1.)  If  within  two  months  affcer  receipt  of  the 
notice  aforesaid  by  the  Groveming  Body, 
master,  or  prindpal  of  the  school,  two 
thirds  of  the  Governing  ^  Body  of  the 
school,  or  two  thirds  of  the  aggregate 
body  composed  of  the  members  of  the 
sevml   Governing    Bodies    of   several 
schools  interested  (in  the  reckoning  of 
the  two  thirds  members  of  the  Grovem- 
ing Body  of  a  school  who  are  such  by 
virtue  of  membership  of  or  election  by 
the  Goveminff  Body  of  the  College  not 
being  counted),  by  writing  under  their 
respective  hands  or  seal,  dissent  from 
the  proposed  statute  on  the  grpund  that 
it  would  be  prejudicial  to  the  school  or 
schools  as  a  place  or  places  of  learning 
and  education ;  or 
(2.)  If  within  two  months  after  receipt  of  the 
notice  aforesaid  by  the  Charity  Convmis- 
sioners,  those  Commissioners,  oy  writing 
under  their  seal,  dissent  from  the  pro- 
posed statute  on  the  ground  aforesaid. 
Where  fellowships  or  studentships  are  tenable 
in  a  College  by  undergraduates,  and  the  fellow- 
ihips  or  studentships  of  the  College  are  divided, 
or  proposed  to  be  divided,  into  elder  and  younger, 
the  elder  onl^  shall  be  deemed  to  be  fellowships 
or  studentships  within  this  section. 

40.  The  Governing  Body  of  a  school  having  a 
right  of  preference  contingently  only  on  the 
failure  of  fit  objects  from  some  other  school 
eatitied  to  and  in  the  enjoyment  of  a  prior  right 
of  pr^sronce,  shall  not  have  the  power  of  dissent 
from  a  proposed  statute  under  this  Act. 

41.  Where  the  Governing  Body  of  a  school  is 
a  ooiporate  bocfy,  the  Governing  Body  of  the 
corporation  shall  be  deemed  to  be  the  Governing 
Body  of  the  school. 

42.  The  Commissioners  shall  send  to  the  Secre- 
taiy  of  State  every  statute  relating  to  a  school 
proposed  by  them  and  dissented  from  as  aforesaid 
(unless  another  statute  has  been  substituted), 
and  it  shall  be  laid  hefate  both  Houses  of  Parlia- 
ment. 

43.  Every  right  of  preference  retained  by  or 
for  a  school  under  this  Act  shall  be  subject  to  all 
statutes  from  time  to  time  made  by  the  Commis- 
<!ioners  for  the  purpose  of  making  the  College 
emolument,  to  which  the  right  relates,  more  con- 
ducive to  the  mutual  benefit  of  the  College  and 
school,  or  for  the  purpose  of  throwing  the  emo- 
lument open  to  general  or  extended  competi- 
tion, on  any  vacancy  for  which  no  candidate  or 


claimant  of  sufficient  merit  offers  himself  from 
any  school  entitled. 

Unwersities  Committee  of  Privy  Council. 

44.  There  shall  be  a  Committee  of  Her  Ma- 
jesty's Privy  Council,  styled  TRie  Universities 
Committee  of  the  Privy  Council  (in  this  Act 
referred  to  as  the  Universities  Committee). 

The  Universities  Committee  shall  consist  of 
the  Prendent  for  the  time  being  of  the  Privy 
Council,  the  Archbishop  of  Canterbury  for  the 
time  being,  the  Lord  Chancellor  of  Great  Britain 
for  the  time  being,  the  Chancellor  of  the  Univer- 
sity of  Oxford  for  the  time  being,  if  a  member  of 
the  Privy  Council,  the  Chancellor  of  the  Univer- 
sity of  Cambridge  for  the  time  being,  if  ^  member 
of  the  Privy  Council,  and  such  other  member  or 
two  members  of  the  Privy  Council  as  Her  Majesty 
from  time  to  time  thinks  fit  to  appoint  in  that 
behalf,  that  other  member,  or  one  at  least  of 
those  two  other  members,  being  a  member  of  the 
Judicial  Committee  of  the  Privy  Council. 

The  powers  and  duties  of  the  Universities 
Committee  may  be  exercised  and  discharged  by 
any  three  or  more  of  the  members  of  the  Com- 
mittee, one  of  whom  shall  be  the  Lord  Chancellor 
or  a  member  of  the  Judicial  Committee  of  the 
Privy  Council. 

Confirmation  or  Disallowance  of  Statntee, 

45.  The  Commissioners,  within  one  month  after 
making  a  statute,  shall  cause  it  be  submitted  to 
Her  Msjesty  the  Queen  in  Council,  and  notice  of 
it  having  been  so  submitted  shall  be  published  in 
the  London  Gazette  (in  this  Act  referred  to  as  the 
gazetting  of  a  statute). 

The  subsequent  proceedings  under  this  Act 
respecting;  the  statute  shall  not  be  affected  by 
the  cesser  of  the  powers  of  the  Commissioners. 

46.  At  anv  time  within  three  months  after  the 
gazetting  of  a  statute,  the  University  or  the 
Governing  Body  of  a  CoUege,  or  the  trustees, 
governors,  or  patron  of  a  University  or  QoU^e 
emolument,  or  the  Principal  of  a  Hall,  or  the 
Gov^ning  Body  of  a  school,  or  any  other  person 
or  body,  in  case  the  University,  CoUe^,  emolu- 
ment, Hall,  school,  person,  or  body,  is  directly 
affected  bv  the  statute,  may  petition  the  Queen 
in  Council  for  disallowance  of  the  statute,  or  of 
any  part  thereof. 

47.  It  shall  be  lawftil  for  the  Queen  in  Council 
to  refer  any  statute  ptitioned  against  under  this 
Act  to  the  Universities  Committee. 

The  petitioners  shall  be  entitled  to  be  hiard 
by  themselves  or  counsel  in  support  of  their 
petition. 

It  shall  be  lawful  for  the  Queen  in  Council  to 
make,  from  time  to  time,  rules  of  procedure  and 
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practice   for    regulating   proceedings    on    such 
petitions. 

The  costs  of  all  parties  of  and  incident  to  such 
proceedings  shall  be  in  the  discretion  of  the  Uni- 
versities Committee ;  and  the  orders  of  the  Com- 
mittee respecting  costs  shall  be  enforceable  as  if 
they  were  orders  of  a  Dinsion  of  the  High  Court 
of  Justice. 

48.  If  the  Universities  Committee  report  their 
opinion  that  a  statute  referred  to  them,  or  any 

Kart  thereof,  ought  to  be  disallowed,  it  shall  be 
iwful  for  the  Queen  in  Council  to  disallow  the 
statute  or  that  part,  and  thereupon  the  statute  or 
that  part  shall  oe  of  no  effect. 

If,  during  the  continuance  of  the  powers  of  the 
Commissioners,  the  Universities  Committee  re- 
port their  opinion  that  a  statute  referred  to  them 
ouffht  to  be  remitted  to  the  Commissioners  with 
a  declaration,  it  shall  be  lawful  for  the  Queen  in 
Council  to  remit  the  same  accordingly ;  and  the 
Commissioners  shall  reconsider  the  statute,  with 
the  declaration,  and  the  statute,  if  and  as  modi- 
fied by  the  Commissioners,  shall  be  proceeded  on 
as  an  original  statute  is  proceeded  on,  and  so 
from  time  to  time. 

49.  If  a  statute  is  not  referred  to  the  Univer- 
sities Committee,  then,  within  one  month  after 
the  expiration  of  the  time  for  petitioning  against 
it,  the  statute  shaU  be  laid  before  both  Houses  of 
Parliament,  if  Parliament  is  then  sitting,  and  if 
not,  then  within  fourteen  days  after  the  next 
meeting  of  Parliament. 

If  a  statute  is  referred  to  the  Universities  Com- 
mittee, and  the  Committee  do  not  report  that  the 
same  ought  to  be  wholly  disallowed  or  to  be  re- 
mitted to  the  Commissioners,  then,  as  soon  as 
conveniently  may  be  after  the  report  of  the  Uni- 
versities Committee  thereon,  the  statute,  or  such 
part  thereof  as  is  not  disallowed  by  Order  in 
Council,  shall  be  laid  before  both  Houses  of 
Parliament. 

50.  If  neither  House  of  Parliament,  within 
twelve  weeks  (exclusive  of  any  period  of  proroga- 
tion) after  a  statute  or  part  of  a  statute  is  laid  before 
it,  presents  an  address  praying  the  Queen  to 
withhold  her  consent  therefrom,  it  shall  be 
lawful  for  the  Queen  in  Council  by  Order  to 
approve  the  same. 

Effect  of  Statutes, 

51.  Ever^  statute  or  part  of  a  statute  made  by 
the  Commissioners,  and  approved  by  Order  in 
Council,  shall  be  binding  on  the  University  and 
on  every  College  and  Hafi,  and  shall  be  effiectual 
notwithstanding  any  instrument  of  foundation 
or  any  Act  of  Parliament,  Order  in  Council, 


decree,  order,  statute,  or  other  instrument  or 
thing  constituting^  wholly  or  in  part  an  instru- 
ment of  foundation,  or  confinmng  or  vaxying 
a  foundation  or  endowment,  or  ouerwise  regu- 
lating the  University  or  a  College  or  Hall. 

52.  If  after  the  cesser  of  the  powers  of  the 
Commissioners  any  doubt  arises  with  respect  to 
the  true  meaning  of  any  statute  made  by  the 
Commissioners  for  the  University  of  Cunbridge, 
the  Council  or  the  Senate  may  apjdy  to  the 
Chancellor  of  the  University  for  the  time  being, 
and  he  may  declare  in  writing  the  meaning  of  the 
statute  on  the  matter  submitted  to  him,  and  his 
declaration  shall  be  registered  by  the  Registruj 
of  the  University,  and  the  meaning  of  l^e  statute 
as  therein  declared  shall  be  deemed  to  be  the 
true  meaning  thereof. 

Alteration  of  Statutes. 

53.  A  statute  made  by  the  Commissioners  for 
the  University  or  for  a  Hall  shall,  after  the  cesser 
of  the  powers  of  thd  Commissioners,  be  subject 
to  alteration  from  time  to  time  by  statute  made 
hj  the  University  under  this  Act  and  not  other- 
wise. 

But  where  and  as  far  as  a  statute  made  by 
the  Commissioners  for  the  University  affeds  s 
College,  the  same  shall  not  be  subject  to  alten- 
tion  under  this  section,  except  with  the  consent 
of  the  College. 

54.  A  statute  made  by  the  Commissionen  for 
a  College,  and  anj  statute,  ordinance,  or  regnhi- 
tion  made  by  or  m  relation  to  a  College  under 
any  authority  other  than  that  of  this  Act,  shall. 
after  the  cesser  of  the  powers  of  the  Commis- 
sioners, be  subject  to  alteration  from  time  to  time 
by  statute  made  by  the  College  under  this  Art 
and  not  otherwise,  the  same  being  passed  at  s 
general  meetine  of  the  Governing  Body  of  the 
College,  specialty  summoned  for  this  purpose,  bv 
the  votes  of  not  less  than  two  thirds  of  the 
number  of  persons  present  and  voting. 

But  where  and  as  far  as  a  statute  made  bj-  thf 
Commissioners  for  a  College  affects  the  Univf r- 
sity,  the  same  shall  not  be  subject  to  alteittioi. 
under  this  section  except  with  the  consent  of  thp 
University. 

55.  Every  statute  made  by  the  University  or  a 
College  under  either  of  the  two  next  preceding 
sections  of  this  Act  shall  be  submitted  to  the 
Queen  in  Council,  and  be  proceeded  on  and  have 
effect  as  if  it  were  .a  statute  made  by  the  Com- 
missioners, with  the  substitution  only  of  the 
University  or  the  College  for  the  Commissioners 
in  the  provisions  of  this  Act  in  that  behalf. 
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Rrferenee  of  other  Statutes  to  Universities 

Committee, 

56.  EvevT  statute,  ordinance,  and   regulation 
made  aa  follows ;  namely, 

(1.)  Every  statute,  ordinance,  and  regulation 
made  by  or  in  relation  to  the  University 
or  a  College  under  any  former  Act  he- 
fore  the  passing  of  this  Act,  and  required 
by  any  former  Act  to  be  submitted  to 
the  Queen  in  Council,  but  not  ^so  sub- 
mitted before  the  passing  of  this  Act ; 
and 
(2.)  Every  statute,  ordinance,  and  regulation 
made  bv  or  in  relation  to  the  University 
or  a  College  under  any  former  Act  after 
the  passing  of  this  Act,  and  before  the 
cesser  of  the  powers  of  the  Commis- 
sioners, and   required  by  any  former 
Act  to  be  submitted  to  the  Queen  in 
Council;  and 
(3.)  Every  statute,  ordinance,  and  regulation 
made  by  or  in  relation  to  a  College 
under  any  former  Act,  or  any  ordinance 
since  the  first  day  of  January  one  thou- 
sand eight  hundred  and  seventy-seven, 
and  before  the  passing  of  this  Act, 
sbsll,  in  lieu  di  being  suomitted  to  the  Queen  in 
Council  under  and  according  to  any  former  Act 
or  any  ordinance,  and  whether  or  not  a  submis- 
sion to  the  Queen  in  Council  is  reouired  under 
aay  former  Act  or  an^  ordinance,  oe,  with  the 
consent  of  the  Commissioners  in  writing  under 
their  seal,  but  not  otherwise,  submitted  to  the 
Qneen  in  Council  under  this  Act,  and  be  pro- 
reeded  on  as  if  it  were  a  statute  made  by  the 
Commissioners,  with  the  substitution  only  of  the 
UniverBity  or  the  College  for  the  Commissioners 
in  the  provisions  of  this  Act  in  that  behalf;  and 
the  ttme,  if  and  as  fitr  as  it  is  approved  by  Order 
in  Council  under  this  Act,  shall  nave  effect  as  if 
it  had  been  submitted  and  proceeded  on  under 
any  former  Act  or  any  ordinance. 

Tests, 

57.  Nothing  in  this  Act  shall  be  construed  to 
renod  any  provision  of  the  Universities  Tests 
Ait,  1871. 

58.  Where  the  Commissioners,  by  any  statute 
made  by  them,  erect  or  endow  an  office  declared 
by  them  in  the  statute  to  require  in  the  incum- 
bent thereof  the  possession  of  theological  learning, 
which  (notwithstanding  anything  in  this  Act) 
they  are  herebv  empowered  to  do,  provided  the 
office  be  not  a  headship  or  fellowship  of  a  College, 
then  the  Universities  Tests  Act,  1871,  shall,  with 


reference  to  that  office,  be  read  and  have  effect  as 
if  the  statute  had  been  made  before  and  was  in 
operation  at  the  passing  of  the  Universities  Tests 
Act,  1871. 

59.  The  Commissioners,  in  statutes  made  by 
them,  shall  make  provision,  as  £Eur  as  may  appear 
to  them  requisite,  for  the  due  fulfilment  of  the 
requisitions  of  sections  five  and  six  of  the  Uni- 
versities Tests  Act,  1871  (relating  to  religious 
instruction  and  to  morning  and  evening  prayer 
in  Colleges) ;  but,  except  for  that  purpose,  they 
shall  not,  by  a  statute  made  by  them,  endow 
wholly  or  in  part  an  office  of  an  ecclesiastical  or 
theological  character  by  means  of  an^  portion  of 
the  revenues  or  property  of  the  University  or  a 
College  not  forming,  when  the  statute  comes  into 
operation,  the  endowment,  or  part  of  the  endow- 
ment, of  an  office  of  that  character,  and  in  any 
statute  made  by  them,  shall  not  make  directly,  or 
indirectly  through  the  consolidation  or  combina- 
tion of  any  office  or  emolument  with  an^  other 
office  or  emolument,  whether  in  the  University 
or  in  a  College  or  Hall,  the  entering  into  holy 
orders  or  the  taking  of  any  test  a  condition  of 
the  holding  of  any  office  or  emolument  existing 
at  the  passing  of  this  Act  to  which  that  condition 
is  not  at  the  passing  of  this  Act  attached. 

Land, 

60.  A  license  to  aliene  or  to  take  and  hold  in 
mortmain  shall  be  and  be  deemed  to  have  been 
unnecessary  in  respect  of  a  purchase,  made  before 
or  after  the  passing  of  this  A.ct,  by  the  University 
or  a  College  of  land  situate  within  a  district  or 
place  described  or  named  in,  and  required  for 
any  purpose  mentioned  in,  the  following  enact- 
ments respectively : 

Section  four  of  the  Oxford  University  Act, 
1857: 

Section  fifty-one  of  the  Cambridge  University 
Act,  1856. 

Electoral  Roll,  Cambridge, 

61.  No  objection  to  the  list  of  members  of  the 
Electoral  Roll  of  the  University  of  Cambridge, 
promulgated  in  accordance  with  section  seven  of 
the  Cambridge  University  Act,  1856,  made  on 
the  ground  of  any  person  being  improperly  placed 
on  or  omitted  from  that  list,  shall  be  entertained 
unless  notice  of  it  is  given  in  writing  to  the  Vice- 
Chancellor  at  least  four  days  before  the  day  for 
publiclv  hearing  objections  to  that  list ;  and  the 
Vice-Chancellor  shall,  at  least  two  davs  before 
such  day,  cause  to  be  promulgated  a  bst  of  all 
the  objections  of  which  notice  has  been  given. 
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Short  Titles  for  former  Acts, 

Oxford. 

17  &  18  Vict.  c.  81. — ^An  Act  to   make  further  provision   for   the    good  The  Oxford  University 

governtoent  and  extension  of  the  University  of  Oxford,  of  the  Colleges  Act,  1854. 
therein,  and  of  the  Ck)Uege  of  Saint  Mary,  Winchester. 

19  &  20  Vict.  c.  «31.— An  Act  to  Amend  the  Act  of  the  seventeenth  and  The  Oxford  Unitrenity 

eighteenth  years  of  Her  Majesty  concerning  the  University  of  Oxford        Act,  1856. 
and  the  College  of  Saint  Mary,  Winchester. 

20  &  21  Vict.  c.  25. — An  Act  to  continue  the  powers  of  the  Commissioners    The  Oxford  Unirersity 

under  an  Act  of  the  seventeenth  and  eighteenth  yean  of  Her  Majesty        Act,  1857. 

concerning  the  University  of  Oicford  and  the  CJollege  of  Saint  Maiy, 

Winchester,  and  further  to  amend  the  said  Act. 
23  8c  24  Vict,  0.  91. — An  Act  for  removing  douhts  respecting  the  Craven    The  Oxford  University 

Scholarships  in  the  Universitjr  of  Oxford,  and  for  enabling  the  University        Act,  1860. 

to  retain  the  custody  of  certain  testamentary  documents. 
32  &  33  Vict.  c.  20. — An  Act  to  remove  doubts  as  to  the  validity  of  certain    The  Oxford  University 

statutes  made  by  the  Convocation  of  the  University  of  Oxford.  Statutes,  Act,  1H69. 

Cambridge. 

19  &  20  Vict.  c.  88. — An  Act   to  make    further   provision    for  the  good    The  Cambridge  Univer- 
govemment  and    extension  of  the  University  of  Cambridge,  of  the        sity  Act,  1856, 
Colleges  therein,  and  of  the  College  of  King  Henry  the  Sixth  at  Eton. 


Chap.  49. 
Prisons  (Ireland). 

ABSTRACT  OF  THE  ENACTMENTS. 

PreKminary, 


1.  Short  title. 
.  2.  Extent  of  Act. 
3«  Interpretation  of  terms. 


PART  I. 

General  Prisons  Board, 

4.  Establishment  qf  General  Prisons  Board, 
6.  Appointment  of  officers, 

6.  Salaries, 

7.  Abolition  of  office  of  inspector  general,  director  of  convict  prisons,  and  registrar  of  criminals. 

8.  Superannuation  of  inspector  general  of  prisons  and  director  of  convict  prisons. 

9.  Tranter  to  General  Prisons  Board  of  powers  of  inspectors  general  of  prisons,  directors  of  conrid 

prisons,  Sfc. 

10.  'New  establishment  to  be  formed  from  old, 

11.  Powers  of  board  and  inspectors  to  summon  witnesses, 

12!  General  Prisons  Board  to  make  rules  with  respect  to  prisons, 

13.  Special  rules  as  to  treatment  of  unconvicted  prisoners  and  certain  other  prisoners. 

14.  Rules  as  to  treatment  of  persons  confined  for  nonpayment  of  sums  adjudged  by  justices  to  be  paid. 
16.  Board  to  make  reports. 

16.  Useful  trades  and  industries  in  prisons. 
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•  PART  II. 
Transfer  and  Administration  of  Prisons, 

1/.  Transfer  qf  ordinary  prisons  to  Board, 

18.  Power  to  improve  prisons  and  build  new  ones, 

19.  Control  qf  Treasury  as  to  works, 

20.  Grand  juries  and  boards  of  superintendence  to  discharge  duties,  ^c,  until  ]st  April  1878. 

21.  Amendment  qf  14  §■  15  Vict,  c,  85.  s.  4,  and  31  Sf  32  Vict,  c.  59.  s.  15.  as  to  payment  of  certain 

expenses. 

22.  Provision  as  to  continuing  contracts, 

23.  Lock-ups. 

Visiting  Committee  of  Justices. 

24.  VisiHng  committees. 

25.  Duties  of  visiting  committee. 

26.  Power  of  entry  into  prisons  by  justices  of  the  peace. 

Status  of  Prison  Officers. 

27.  Position  and  duties  of  existing  officers  of  prisons, 

28.  Appointment,  tenure,  and  salary  of  officers, 

29.  Removal  of  officers  and  servants  from  apartments. 

Power  to  alter  Condition  of  Prisons  and  to  close  Prisons. 

30.  Power  to  Lord  Lieutenant  to  alter  legal  condition  of  prisons, 

31.  Disposal  of  ordinary  prison  where  such  prison  is  closed. 

Superannuation, 

32.  Superannuation  of  officers  and  abolition  of  offices, 

33.  Stqterannuation  of  medical  officers. 

34.  Conditions  to  be  observed  in  granting  superannuations, 

35.  Presentments  by  grand  juries. 

Removal  of  Prisoners, 

36.  Confinement  of  prisoners  before  and  during  trial. 

37.  Copfinement  of  prisoners  after  conviction, 

38.  Confinement  of  debtors  and  prisoners  who  are  not  criminal  prisoners. 

39.  Saving  as  to  commitment  of  prisoners, 

40.  Custody  of  prisoners, 

41.  Description  of  prison  in  writ. 

42.  Removal  of  prisoners  for  trial. 

43.  Sheriff  not  liable  for  escape. 

Miscellaneous. 

44.  Chief  Secretary  may  grant  certificates  to  Prisoners  Aid  Societies. 

45.  Allowance  to  discharged  prisoner. 

46.  Power  for  General  Prisons  Board  and  grand  jury  to  arrange  and  refer  to  arbitration. 

47.  Employment  of  prisoners  sentenced  without  hard  labour. 

48.  Division  of  prisoners  in  ordinary  prison. 

49.  Certain  prisoners  shall  be  treated  as  first-class  misdemeanants. 

50.  Saving  clause  as  to  reformatory  and  industrial  schools, 

51.  Saving  clause  as  to  pensions. 

52.  Test  of  malingering. 

53.  Duties  of  surgeon  regarding  sick  prisoners, 

54.  Duties  qf  gaolers, 

55.  Limitation  of  time  of  confinement  in  punishment  cells. 

56.  Coroner  shall  hold  inquest  on  prisoner  who  has  died  in  prison. 

57.  Conditions  as  to  rules  made  under  this  Act. 

58.  As  to  charitable  donations  and  bequests  for  poor  prisoners, 

59.  Discontintuince  of  unnecessary  offices  and  duties, 

60.  Saving  as  to  commissions. 
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An  Act  to  amend  the  Law  relating  to 
Prisons  in  Ireland.  (14tli  Augustl877.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

Preliminary, 

1.  This  Act  may  be  cited  as  **The  General 
Prisons  (Ireland)  Act,  1877." 

2.  This  Act  shall  extend  to  Ireland  only. 

3.  In  this  Act, 

The  term  "  Lord  Lieutenant "  shall  mean  the 
Lord  Lieutenant,  or  other  chief  governor  or 
governors  of  Ireland  for  the  time  being : 

The  term  •*  Privy  Council  "  shall  mean  Her 
Majesty's  Privy  Council  in  Ireland : 

The  term  "county"  shall  extend  to  and 
include  county  of  a  city,  county  of  a  town, 
city  and  county,  city,  and  town  ; 

The  term  "  grand  jury  "  shall,  as  regards  any 
borough  the  town  council  of  which  is  autho- 
rised to  make  presentments  for  the  prisons 
thereof,  include  such  council : 

The  term  **  assizes  "  shall  include  presenting 
term: 

The  term  "treasurer  of  the  county"  shall 
include  any  person  or  persons  or  bank  per- 
forming duties  analogous  to  those  of  the 
**  treasurer  of  the  county"  in  any  county, 
and  in  the  application  of  this  Act  to  the 
county  of  Dubhn  it  shall  include  the  finance 
committee : 

The  term  "  secretazy  to  the  grand  jiury  "  shall, 
as  regards  any  borough  the  town  oouncQ  of 
which  is  authorised  to  make  presentments 
for  the  prisons  thereof,  include  the  town 
clerk : 

The  term  "  Prisons  Acts  "  shall  mean  the  Act 
passed  in  the  session  of  Parliament  held  in 
the  seventh  year  of  the  reign  of  Kin|[  George 
the  Fourth^  chapter  seventy-four,  mtituled 
"An  Act  for  consolidating  and  amending 
the  Laws  relating  to  Prisons  in  Ireland," 
and  the  Acts  altering,  amending,  or  affecting 
the  same : 

The  term  "  ordinary  prison  "  shall  mean  any 
gaol,  district  bridewell,  bridewell,  and  prison 
under  the  Prisons  Acts : 

The  term."  Convict  Prisons  Acts  "  shall  mean 
the  Act  passed  in  the  session  of  Parliament 
held  in  the  seventeenth  and  eighteenth  years 
of  the  reign  of  Her  present  Majesty,  chapter 
seventy-six,  intituled  "An  Act  for  the  for- 
"  mation,   regulation,  and    government    of 


"  Convict  Prisons  in  Ireland,"  and  the  AcU 
altering,  amending,  or  affecting  the  same : 

The  term  "convict  prison"  shall  mean  any 
prison  under  the  control  and  management  of 
the  directors  of  convict  prisons  for  Iidaod 
under  the  Convict  Prisons  Acts : 

The  term  "prison"  shall  include  ooorict 
prison  and  ordinary  prison : 

The  term  "  prisoner  "  for  the  purposes  of  this 
Act  means  any  person  committed  to  prison 
on  remand  or  for  trial,  safe  custody,  puniBb- 
ment,  or  otherwise;  and  the  term  "main- 
tenance of  a  prisoner"  includes  all  neces- 
swy  expenses  incuned  in  respect  of  . 
prisoner  for  food,  clothing,  and  custody; 
and  also  for  his  safe  conduct  and  remoral 
from  one  place  of  confinement  to  another 
from  the  period  of  his  being  received  into 
prison,  on  committal  for  trial,  or  on  sammaiy 
connction,  until  his  death  or  discharge  from 
prison ;  with  this  proviso,  that  nothing  in 
this  Act  shall  exempt  a  prisoner  from  pay- 
ment of  any  costs  or  expenses  in  respect  of 
his  conveyance  to  prison  or  otherwise  which 
he  would  have  been  liable  to  pay  if  this  Act 
had  not  been  passed : 

The  term  "  governor  "  shall  include  the  gaoler 
or  keeper  of  any  prison  : 

The  term  "medical  officer"  shall  include 
surgeon  and  physician : 

The  term  "property "  shall  include  things  in 
action  ana  rights  of  action  : 

The  term  "  Lands  Clauses  Acts  "  shall  mean 
the  Lands  Clauses  Consolidation  Act,  1845, 
as  the  same  is  amended  by  the  lAoda 
Clauses  Consolidation  Acts  Amendment  Act. 
1860;  the  RaUways  Act  (IielAnd),  1851; 
the  Railways  Act  (Ireland),  1860;  the 
Railways  Act  (Ireland),  1864;  and  the 
Railway  Traverse  Act. 

PART  I. 

General  Priions  Board. 

4.  A  board  shall  be  established  to  be  odkd 
"The  General  Prisons  Board  for  Ireland"  (in 
this  Act  referred  to  as  '*The  General  Aisons 
Board  "),  and  such  board  shall  consist  of  a  AMir- 
man,  a  vice-chairman,  and  not  more  than  tvo 
other  members,  to  be  appointed  by  the  Lord 
Lieutenant  by  warrant,  and  to  hold  office  dniinf 
the  pleasure  of  the  Lord  Lieutenant,  and  >u<a 
boara  shall,  subject  to  such  diteetkms  as  thcr 
may  from  time  to  time  receive  firom  the  Lord 
Lieutenant  and  to  the  proviaons  of  tiiis  Act. 
have  the  control  and  management  of  all  prisoni 
and  of  all  prisoners  therein,  and  may  make  coo- 
tracts  and  do  all  other  acts  neoeasaiy  Aff  ^ 
maintenance  of  such  prisons  and  the  prisonen 
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therein.  The  General  Prisons  Board  shall  defray 
Ihe  expenses  incurred  in  the  performance  of  the 
various  duties  hereby  committed  to  them  out  of 
such  moneys  as  may  be  provided  by  Parliament 
for  such  purposes  respectively. 

Whenever  from  time  to  time  any  vacancy  upon 
the  General  Prisons  Board  shall  occur  by  reason 
of  the  death,  removal,  or  resignation  of  any 
member  thereof,  or  otherwise,  the  Lord  Lieute- 
nant may  by  the  like  warrant  appoint  some  other 
fit  person  to  fill  such  vacancy. 

Any  one  member  of  such  board  may  also  hold 
the  appointment  of  inspector  of  industrial  and 
reformatory  schools. 

The  members  of  the  said  board  so  appointed, 
and  their  successors,  shall,  by  the  name  of  "  The 
General  Prisons  Board  for  Ireland,"  be  a  body 
corporate,  with  a  common  seal,  and  with  power  to 
acquire  and  hold  land  without  license  in  mort- 
mam  so  far  as  may  be  necessary  for  the  purposes 
of  this  Act. 

The  General  Prisons  Board  shall  be  deemed  to 
lie  establifllied  from  and  after  the  date  of  the  first 
appointment  of  the  chairman  of  the  same  under 
this  Act,  which  period  is  in  this  Act  referred  to  as 
the  "  commencement  of  this  Act,"  and,  except 
where  otherwise  expressly  provided,  the  provisions 
of  this  Act  shall  from  and  after  such  period  come 
into  operation  and  have  effect. 

Anv  act  or  thing  required  or  authorised  to  be 
done  by  the  General  Prisons  Board  may  be  done 
by  any  one  or  more  members  of  the  board  as  the 
Lord  Lieutenant  may  direct ;  and  the  said  board 
shall,  in  the  exercise  of  their  powers  and  juris- 
dictions under  this  Act,  conform  to  any  directions 
which  may  from  time  to  time  be  given  them  by 
the  Lord  Lieutenant. 

No  act  or  proceeding  of  the  General  Prisons 
Board  shall  be  invalidated  or  be  illegal  in  conse- 
quence only  of  there  being  any  vacancy  on  such 
board  at  the  time  of  such  act  or  proceeding.* 

5.  The  Lord  Lieutenant  may,  from  time  to 
time,  with  the  approval  of  the  Commissioners  of 
Her  Majesty's  Tin^ury,  appoint  such  inspectors, 
officers,  clerks,  and  servants  as  he  may  deem 
necessary  for  the  purpose  of  assisting  the  General 
Prisons  Board  in  the  performance  of  their  duties 
under  this  Act,  and  the  Lord  Lieutenant  may 
from  time  to  time  remove  such  inspectors, 
officers,  clerks,  and  sen^ants  as  and  when  he  shall 
think  fit. 

6.  There  shall  be  •paid,  out  of  moneys  provided 
by  Parliament,  to  the  chairman,  vice-cnairman, 
and  members  of  the  General  Prisons  Board,  and 
to  the  inspectors,  officers,  clerks,  and  servants 
appointed  under  this  Act  respectively,  such 
salaries  as  the  Lord  Lieutenant  may,  with  the 
consent  of  the  Treasury,  determine. 


7.  From  and  after  the  commencement  of  this 
Act  the  offices  following  ;  that  is  to  say. 

Of  inspector  general  of  prisons  under  the 

Prisons  Acts ; 
Of  director  of  convict  prisons  under  the 

Convict  Prisons  Acts ; 
Of  registrar  of  criminals  under  the  Preven- 
tion of  Crimes  Act,  1871, 
shall  be  and  the  same  are  hereby  abolished,  and 
the  persons  at  such  time  holding  such   offices 
shall  cease  to  hold  the  same  respectively. 

The    Corporation    of    Directors    of    Convict 
Prisons  for  Ireland  is  hereby  dissolved. 

8.  In  case  any  person  who  immediately  before 

the  commencement  of  this  Act  shall   hold  the 

office  of  inspector  general  of  prisons  or  director  of 

convict  prisons  shall  be  appointed  a  member  of 

the  General  Prisons  Board,  the  time  during  which 

such  person  shall  have  served  in  such  office  of 

inspector  general  or  director  of  convict  prisons 

shall  be  taken  into  account  in  reckoning,  for  the 

purpose  of  superannuation,    the    period  of  his 

service  on  the  General  Prisons   Board;  and  in 

case  any  such  person  shall  not  l)e  so  appointed, 

or  shall  refuse  such  appointment  if  tendered  to 

him,  he  shall  be  entitled  to  such  superannuation 

allowance  or  compensation  as  the  Commissioners 

of  the  Treasury  shall  fix  and  determine,  and  as 

may   be    granted  under  the  provisions  of  the 

Superannuation  Act,  1859,  to  a  person  retiring  or 

removed  from  the  public  ser^dce  in  consequence 

of  the  abolition  of  nis  office,  or  for  the  purpose  of 

facilitating  improvements  in  the  organisation  of 

the  department  to  which  he  belongs. 

9.  From  and  after  the  commencement  of  this 
Act  all  powers,  jurisdictions,  and  duties  at  such 
time  vested  in  or  imposed  upon  the  inspectors 
general  of  prisons  under  the  Prisons  Acts,  the 
directors  of  convict  prisons  under  the  Convict 
Prisons  Acts,  and  the  registrar  of  criminals  under 
the   Prevention  of  Crimes  Act,  1871,  shall  1)e 
transferred  to  and  imposed  upon  the  General 
Prisons  Board,  who  shall,  subject  to  the  control 
of  the  Lord  Lieutenant,  exercise  and  perform  the 
same  in  such  manner  as  may  be  prescribed  by 
this  Act,  and  in  the  absence  of  express  pro- 
visions, and  so  fEir  as  any  such  provisions  shall 
not  extend,  in  like  manner  and  subject  to  the  same 
conditions  as  near  as  may  be  as  the  said  inspectors 
general  of  prisons,  directors  of  convict  prisons, 
and  registrar  of   criminals  might,  but  for  the 
passing  of  tUs  Act,  have  exercised  and  performed 
the  same.     All  the  business  which    previously  to 
the  commencement  of  this  Act  was  performed  and 
transacted  in  the  several  offices  of  the  inspectors 
general  of  prisons,  of  the   directors  of  convict 
prisons,  and  of  the  registrar  of  criminals  respec- 
tively, shall  be  performed  and  transacted  in  the 
office  of  the  General  Prisons  Board. 
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An  Act  to  amend  the  Law  relating  to 
Prisons  in  Ireland.  (1 4th  August  1 877.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  ])resent  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

Preliminary. 

1.  This  Act  may  be  cited  as  '*The  General 
Prisons  (Ireland)  Act,  1877." 

2.  This  Act  shall  extend  to  Ireland  only. 

3.  In  this  Act, 

The  term  ''  Lord  Lieutenant  '*  shall  mean  the 
Lord  Lieutenant,  or  other  chief  governor  or 
governors  of  Ireland  for  the  time  being : 

The  term  "  Privy  Council  *'  shall  mean  Her 
Majesty's  Privy  Council  in  Ireland : 

The  term  ** county"  shall  extend  to  and 
include  county  of  a  city,  county  of  a  town, 
city  and  county,  city,  and  town  : 

The  term  "  grand  jury  **  shall,  as  regards  any 
borough  the  town  council  of  which  is  autho- 
rised to  make  presentments  for  the  prisons 
thereof,  include  such  council : 

The  term  *'  assizes  *'  shall  include  presenting 
term: 

The  term  "treasurer  of  the  county"  shall 
include  any  person  or  persons  or  bank  per- 
forming  duties  analogous  to  those  of  the 
**  treasurer  of  the  county"  in  any  county, 
and  in  the  application  of  this  Act  to  the 
county  of  Dublin  it  shall  include  the  finance 
committee : 

The  term  "  secretary  to  the  grand  jury  "  shall, 
as  regards  any  borough  the  town  council  of 
which  is  authorised  to  make  presentments 
for  the  prisons  thereof,  incluae  the  town 
clerk : 

The  term  "  Prisons  Acts  "  shall  mean  the  Act 
passed  in  the  session  of  Parliament  held  in 
the  seventh  year  of  the  reign  of  King  George 
the  Fourth,  chapter  seventy-four,  intituled 
*'An  Act  for  consolidating  and  amending 
the  Laws  relating  to  Prisons  in  Ireland," 
and  the  Acts  altering,  amending,  or  affecting 
the  same : 

The  term  "  ordinarv  prison  "  shall  mean  any 
gaol,  district  bridewell,  bridewell,  and  prison 
under  the  Prisons  Acts : 

The  term."  Convict  Prisons  Acts  "  shall  mean 
the  Act  passed  in  the  session  of  Parliament 
held  in  tke  seventeenth  and  eighteenth  years 
of  the  reign  of  Her  present  Majesty,  chapter 
seventjr-six,  intituled  "An  Act  for  the  for- 
"  mation,   regulation,  and    government   of 


"  Convict  Prisons  in  Ireland,"  and  the  Acts 
altering,  amending,  or  affecting  the  same : 

The  term  "convict  prison"  shall  mean  snj 
prison  under  the  control  and  management  of 
the  directors  of  convict  prisons  for  Ireland 
under  the  Convict  Prisons  Acts : 

The  term  "  prison "  shall  include  convict 
prison  and  ordinary  prison : 

The  term  "  prisoner"  for  the  purposes  of  this 
Act  means  any  person  committed  to  prison 
on  remand  or  for  trial,  safe  custody,  punish- 
raent,  or  otherwise;  and  the  term  "main- 
tenance of  a  prisoner"  includes  all  neces- 
sary expenses  incurred  in  respect  of  a 
prisoner  for  food,  clothing,  ana  custody; 
and  also  for  his  safe  conduct  and  lemoTal 
from  one  place  of  confinement  to  another 
from  the  period  of  his  being  received  into 
prison,  on  committal  for  trial,  or  on  snmmaiy 
conviction,  until  his  death  or  discharge  from 
prison ;  with  this  proviso,  that  nothing  in 
this  Act  shall  exempt  a  prisoner  from  pay- 
ment of  any  costs  or  expenses  in  respect  of 
his  conveyance  to  prison  or  otherwise  which 
he  would  have  been  liable  to  pay  if  this  Act 
had  not  been  passed  : 

The  term  "  governor  "  shall  include  the  gaoler 
or  keeper  of  anv  prison  : 

The  term  "medical  officer"  shall  include 
surgeon  and  physician : 

The  term  "property"  shall  include  things  in 
action  ana  rights  of  action  : 

The  term  "  Lands  Clauses  Acts  "  shall  mean 
the  Lands  Clauses  Consolidation  Act,  1S45, 
as  the  same  is  amended  by  the  Lands 
Clauses  Consolidation  Acts  Amendment  Act. 
1860;  the  Railways  Act  (Ireland),  1851; 
the  Railways  Act  (Ireland),  1860;  the 
Railways  Act  (Ireland),  1864;  and  the 
Railway  Traverse  Act. 

PART  I. 

General  Prisons  Board. 

4.  A  board  shall  be  established  to  be  called 
The  General  Prisons  Board  for  Ireland"  (in 
this  Act  referred  to  as  "The  General  Prisons 
Board  "),  and  such  board  shall  consist  of  a  chair- 
man, a  vice-chairman,  and  not  more  than  two 
other  members,  to  be  appointod  by  the  Lord 
Lieutenant  by  warrant,  and  to  hold  office  daring 
the  pleasure  of  the  Lord  Lieutenant,  and  sucu 
board  shaU,  subject  to  such  directions  as  they 
may  from  time  to  time  receive  from  the  Lord 
Lieutenant  and  to  the  provisions  of  this  Act, 
have  the  control  and  management  of  all  prisons 
and  of  all  prisoners  therein,  and  may  make  con- 
tracts and  do  all  other  acts  necessary  for  the 
maintenance  of  such  prisons  and  the  prisoners 
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therein.  The  General  Prisons  Board  shall  defray 
the  expenses  incurred  in  the  performance  of  the 
various  duties  hereby  committed  to  them  out  of 
such  moneys  as  may  be  provided  by  Parliament 
for  such  purposes  respectively. 

\\Ticnever  from  time  to  time  any  vacancy  upon 
the  General  Prisons  Board  shall  occur  by  reason 
of  the  death,  removal,  or  resignation  of  any 
member  thereof,  or  otherwise,  the  Lord  Lieute- 
nant may  by  the  like  warrant  appoint  some  other 
fit  person  to  fill  such  vacancy. 

Any  one  member  of  such  board  may  also  hold 
the  appointment  of  inspector  of  industrial  and 
reformatory  schools. 

The  members  of  the  said  board  so  appointed, 
and  their  successors,  shall,  by  the  name  of  "  The 
General  Prisons  Board  for  Ireland,"  be  a  body 
corporate,  ^ith  a  common  seal,  and  with  power  to 
acquire  and  hold  land  without  license  in  mort- 
main BO  far  as  may  be  necessary  for  the  purix>ses 
of  this  Act. 

The  General  Prisons  Board  shall  be  deemed  to 
Iw  established  from  and  after  the  date  of  the  first 
appointment  of  the  chairman  of  the  same  under 
this  Act,  which  period  is  in  this  Act  referred  to  as 
the  "  commencement  of  this  Act,"  and,  except 
where  otherwise  expressly  provided,  the  provisions 
of  this  Act  shall  from  and  after  such  period  come 
into  operation  and  have  effect. 

Any  act  or  thing  required  or  authorised  to  be 
done  by  the  General  Prisons  Board  may  be  done 
hy  any  one  or  more  members  of  the  bofurd  as  the 
Lord  Lieutenant  may  direct ;  and  the  said  board 
shall,  in  the  exercise  of  their  powers  and  juris- 
dictions under  this  Act,  conform  to  any  directions 
which  may  from  time  to  time  be  given  them  by 
the  Lord  Lieutenant. 

No  act  or  proceeding  of  the  General  Prisons 
Board  shall  be  invalidated  or  be  illegal  in  conse- 
quence only  of  there  being  any  vacancy  on  such 
hoard  at  the  time  of  such  act  or  proceeding.* 

5.  The  Lord  Lieutenant  may,  from  time  to 
time,  with  the  approval  of  the  Conunissioners  of 
Her  Migesty's  Treasury,  appoint  such  inspectors, 
officers,  clerks,  and  servants  as  he  may  deem 
necessary  fi>r  the  purpose  of  assisting  the  General 
Prisons  Bourd  in  the  performance  of  their  duties 
under  this  Act,  and  the  Lord  Lieutenant  may 
from  time  to  time  remove  such  inspectors, 
officers,  clerks,  and  sen^ants  as  and  when  he  shall 
think  fit. 

6.  These  shall  be  .paid,  out  of  moneys  provided 
by  Parliament,  to  tne  chairman,  vice-chairman, 
and  members  of  the  General  Prisons  Board,  and 
to  the  inspectors,  officers,  clerks,  and  ser\'ants 
appointed  under  this  Act  respectively,  such 
saUuies  as  the  Lord  Lieutenant  may,  with  the 
consent  of  the  Treasury,  determine. 


7.  From  and  after  the  commencement  of  this 
Act  the  offices  following  ;  that  is  to  say. 

Of  inspector  general  of  prisons  under  the 

Prisons  Acts ; 
Of  director  of  convict  prisons  under  the 

Convict  Prisons  Acts ; 
Of  registrar  of  criminals  under  the  Preven- 
tion of  Crimes  Act,  1871, 
shall  be  and  the  same  are  hereby  abolished,  and 
the  persons  at  such  time  holdin^^  such   offices 
shall  cease  to  hold  the  same  respectively. 

The    Corporation    of    Directors    of   Convict 
Prisons  for  Ireland  is  hereby  dissolved. 

8.  In  case  any  person  who  immediately  before 
the  commencement  of  this  Act  shall  hold  the 
office  of  inspector  general  of  prisons  or  director  of 
convict  prisons  shall  be  appointed  a  member  of 
the  General  Prisons  Board,  the  time  during  which 
such  person  shall  have  served  in  such  office  of 
inspector  general  or  director  of  convict  prisons 
shall  be  taken  into  account  in  reckoning,  for  the 
purpose  of  superannuation,  the  period  of  his 
service  on  the  General  Prisons  Board ;  and  in 
case  any  such  person  shall  not  be  so  appointed, 
or  shall  refuse  such  appointment  if  tendered  to 
him,  he  shall  be  entitled  to  such  superannuation 
allowance  or  compensation  as  the  Commissioners 
of  the  lYeasuiy  shall  fix  and  determine,  and  as 
may  be  granted  under  the  provisions  of  the 
Superannuation  Act,  1859,  to  a  person  retiring  or 
removed  from  the  public  ser^dce  in  consequence 
of  the  abolition  of  his  office,  or  for  the  purpose  of 
facilitating  impro\'ements  in  the  organisation  of 
the  department  to  which  he  belongs. 

9.  From  and  after  the  commencement  of  this 
Act  all  powers,  jurisdictions,  and  duties  at  such 
time  vested  in  or  imposed  upon  the  inspectors 
general  of  prisons  under  the  Prisons  Acts,  the 
directors  of  convict  prisons  under  the  Convict 
Prisons  Acts,  and  the  registrar  of  criminals  under 
the  Prevention  of  Crimes  Act,  1871,  shall  lie 
transferred  to  and  imposed  upon  the  General 
Prisons  Board,  who  shall,  subject  to  the  control 
of  the  Lord  Lieutenant,  exercise  and  perform  the 
same  in  such  manner  as  may  be  prescribed  by 
this  Act,  and  in  the  absence  of  express  pro- 
visions, and  so  far  as  any  such  provisions  shall 
not  extend,  in  like  manner  and  subject  to  the  same 
conditions  as  near  as  may  be  as  the  said  inspectors 
general  of  prisons,  directors  of  convict  prisons, 
and  registrar  of  criminals  might,  but  for  the 
passing  of  this  Act,  have  exercised  and  performed 
the  same.    All  the  business  which  previously  to 
the  commencement  of  this  Act  was  performed  and 
transacted  in  the  several  offices  of  the  inspectors 
general  of  prisons,  of  tlie   directors  of  convict 
prisons,  and  of  the  registrar  of  criminals  respec- 
tively, shall  be  performed  and  transacted  in  the 
office  of  the  General  Prisons  Board. 
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10.  Whereas  it  is  expedient  that  the  estahlish- 
ment  of  the  General  Prisons  Board  should  in  the 
first  instance  he  formed  of  persons  who,  imme- 
diately before  the  commencement  of  this  Act, 
shall  be  employed  in  various  capacities  in  the 
several  offices  or  the  inspectors  general  of  prisons, 
of  the  directors  of  convict  prisons,  ana  of  the 
registrar  of  criminals  respectively  $  therefore  the 
estoblishment  of  the  General  Prisons  Board 
shall  be  at  first  formed  out  of  the  establishments 
of  the  said  offices  in  such  manner  as  the  Lord 
Lieutenant  may  direct  and  the  Commissioners  of 
Her  Majesty's  Treasury  may  approve;  and  no 
fresh  appointment  to  such  establishment  shall  be 
made  so  long  as  the  duties  can  be  provided  for 
by  the  recall  to  active  service  of  any  person  who 
having  been  on  the  establishment  of  any  of  the 
said  offices,  may  be  or  may  hereafter  be  placed  on 
the  compensation  list.  The  Lord  Lieutenant  may, 
with  the  consent  in  each  case  of  the  Commis- 
sioners of  Her  Majesty's  Treasury,  appoint  any 
of  such  persons  whom  he  shall  think  nt,  having 
regard  to  the  absolute  length  of  service  and  the 
relative  seniority  and  the  previous  duties  of  each 
such  person,  to  a  position  in  the  office  of  the 
Genezal  Prisons  Board,  involving  duties  the  same 
as  or  anaJogous  to  those  previously  performed 
by  such  person. 

Any  such  person  who  shall  decline  to  accept 
any  position  tendered  to  him  as  aforesaid,  of 
which  the  salary  shall  not  be  less  than  that 
ei\]oyed  by  him  at  the  time  of  such  tender,  shall, 
if  in  a  competent  state  of  health  for  the  discharge 
of  the  duties  of  such  position,  and  if  under  sixty 
years  of  age,  be  deemed  to  have  resigned  his 
office,  and  shall  not  be  entitled  to  the  grant  of 
any  superannuation  allowance  or  compensation, 
and  any  such  person  to  whom  no  sucn  position 
shall  be  tendered  shall  be  entititled  to  such  super- 
annuation allowance  or  compensation  as  the 
Commissioners  of  Her  Majesty's  Treasury  shall 
fix  and  determine,  and  as  may  be  granted  under 
the  provisions  of  the  Superannuation  Act,  1859, 
to  a  person  retiring  or  removed  from  the  public 
service  in  consequence  of  the  abolition  of  his 
office,  or  for  the  purpose  of  facilitating  improve- 
ments in  the  organisation  of  the  department  to 
which  he  belongs. 

11.  Every  member  of  the  General  Prisons 
Board  and  every  inspector  appointed  under  this 
Act  may  by  summons  under  nis  hand  require  the 
attendance  of  all  such  persons  as  he  shall  think 
fit  to  call  before  him,  upon  any  matter  connected 
with  the  execution  of  this  Act,  at  such  time  and 
place  as  shall  be  set  forth  in  such  summons,  and 
may  make  inquiiy  and  require  returns,  and  may 
administer  oaths  and  examine  all  such  persons 
on  oath^  and  may  require  and  enforce  the  pro- 
duction upon  oatn  of  books,  contracts,  agree- 
ments, accounts,  and  other  documenti  in  anywise 


relating  to  any  each  matter:  Provided  always, 
that  no  person  shall  be  required,  in  obedience  tc 
any  sucn  summons,  to  go  more  than  twentj 
statute  miles  from  the  place  of  his  abode: 
Provided  also,  that  nothing  herein  contained 
shall  empower  any  member  of  the  General 
Prisons  Board  or  any  inspector  to  require  the 
production  of  the  title  or  any  papers  or  deeds 
relating  to  the  title  of  any  lands,  tenements,  or 
hereditaments  not  being  property  vested  m  the 
General  Prisons  Board. 

Every  person  who  upon  any  examination  under 
the  authority  of  this  Act  shall  wilfully  give  false 
evidence,  or  wilfully  make  or  subscribe  a  false 
declaration,  shall  be  guilty  of  perjury ;  and  every 
person  who  shall  refiise  or  wilfully  neglect  to  act 
m  obedience  to  any  such  summons,  or  to  gire 
evidence,  or  who  shall  wilfully  alter,  suopresB, 
conceal,  destroy,  or  refuse  to  produce  any  hooks, 
contracts,  agreements,  accounts,  or  other  docu- 
ments which  may  be  required  to  be  produced  for 
the  purposes  of  this  Act  to  any  person  authorised 
by  this  Act  to  require  the  production  thereof, 
shall  be  deemed  guilty  of  a  misdemeanor. 

12.  The  General  Prisons  Board  may,  subject 
to  the  approval  of  the  Lord  lieutenant  and  Pnvy 
Council,  from  time  to  time  after  the  commence- 
ment of  this  Act,  by  rules  to  be  made  in  manner 
herein-after  prescribed,  alter  or  repeal  the  byelawB 
in  force  for  the  time  being  for  the  regulation  of 
any  prison  and  for  the  duties  and  conduct  of  the 
governor  and  other  officers  of  the  said  prison,  and 
lor  the  classification,  diet,  dothing,  maintenance, 
employment,  instruction,  disdpline,  and  co^ 
rection  of  all  persons  oond&ned  tnerein,  and  may 
repeal  rules  so  made  and  may  make  new  rales 
instead  thereof. 

No  rule  shall  be  made  by  the  General  Prisons 
Board  inconsistent  with  any  of  the  rmdations 
contained  in  the  one  hundred  and  ninth  section 
of  the  Act  of  the  seventh  year  of  the  reign  of 
King  George  the  Fourth,  chapter  seventy-feur. 

13.  Whereas  it  is  expedient  that  a  dear  dif- 
ference shall  be  made  between  the  treatment  of 
persons  unconvicted  of  crime  and  in  law  pre- 
sumably innocent  during  the  period  of  their 
detention  in  prison  for  sare  custoay  only,  and  the 
treatment  of  prisoners  who  have  been  convicted 
of  crime  during  the  period  of  their  detention  in 
prison  for  the  purpose  of  punishment,  and  that, 
in  order  to  secure  the  oDservance  of  such  de- 
ference, there  shall  be  in  force  in  every  place  in 
which  prisoners  are  confined  for  safe  custody 
only,  special  rules  regulating  their  confinement  in 
such  manner  as  to  make  it  as  little  as  possihle 
oppressive,  due  regard  only  being  had  to  their 
safe  custody,  to  the  necessity  of  a  conformity  to 
regular  rules  for  the  purpose  of  preserving  order 
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and  good  government  in  the  place  in  which  they 
are  confined,  and  to  the  physical  and  moral  well- 
being  of  the  prisoners  tnemselves ;  therefore  be 
it  enacted,  that  the  General  Prisons  Board  shall, 
subject  to  the  approval  of  the  Lord  Lieutenant 
and  Privy  Council,  make,  and  when  made  may 
from  time  to  time  repeal,  alter,  or  add  to,  special 
rules: 

(I.)  With  resi)ectto  the  retention  by  a  prisoner 
of  the  possession  of  any  books,  papers, 
or  documents  in  his  possession  at  the 
time  of  his  arrest,  and  which  may  not 
be  required  for  evidence  against  him, 
and  are  not  reasonably  suspected  of 
forming  part  of  property  improperly 
acquired  by  him,  or  are  not  for  some 
special  reason  required  to  be  taken  from 
him  for  the  purposes  of  justice ; 

(2.)  With  respect  to  communications  between 
a  prisoner,  his  solicitor,  and  friends,  so 
as  to  secure  to  such  prisoner  as  unre- 
stricted and  private  communication 
between  him,  his  solicitor,  and  his 
friends  as*  mav  be  possible,  having 
regard  only  to  tne  necessity  of  prevent- 
ing any  tampering  with  evidence,  and 
anv  plans  for  escape,  or  other  like  con- 
siderations; and 

(3.)  With  respect  to  arrangements  whereby 
prisoners  may  provide  themselves  with 
articles  of  diet>  or  may  be  furnished  with 
a  sufficient  quantity  of  wholesome  food, 
and  may  be  protected  from  being  called 
upon  to  perform  any  unaccustomed 
tasks  or  offices;  also  any  matter  which 
the  General  Prisons  Board  may  think 
conducive  to  the  amelioration  of  the 
condition  of  a  prisoner  who  has  not  been 
convicted  of  crime,  regard  being  had 
to  such  matters  as  are  in  this  section 
directed  to  be  regarded. 

14.  The  General  Prisons  Board  may,  subject  to 
the  approval  of  the  Lord  Lieutenant  and  Privy 
Council,  from  time  to  time  make,  and  when  made 
repeal,  alter,  or  add  to,  rules  with  respect  to  the 
classification  and  treatment  of  prisoners  im- 
prisoned for  non«compliance  with  the  order  of  a 
justice  or  justices  to  pay  anv  sum  of  money,  or 
imprisoned  in  respect  of  the  aefoult  of  a  distress 
to  satisfy  a  sum  of  money  adjudged  to  be  paid 
by  order  of  a  justice  or  justices. 

15.  The  General  Prisons  Board  shall,  at  such 
time  or  times  as  the  Lord  Lieutenant  may 
appoint,  make  a  report  or  reports  to  the  Lord 
Lieutenant  of  the  condition  of  the  prisons  and 
prisoners  within  their  jurisdiction,  and  with 
respect  to  the  registration  of  criminals ;  and  an 
annual  report  to  oe  made  by  them  with  respect 


to  every  prison  within  their  jurisdiction  shall  be 
laid  before  both  Houses  of  Parliament. 

Such  report  shall  include  a  jrearly  return  of  all 
punishments  of  any  kind  which  may  have  been 
inflicted  within  each  prison,  and  the  offences  for 
which  such  punishments  were  inflicted. 

So  much  of  any  statute  in  force  immediately 
before  the  time  of  the  passing  of  this  Act  as 
would  imposed  upon  the  Greneral  Prisons  Board 
any  obligation  to  make  any  report  shall  be  and 
the  same  is  hereby  repealed;  and  the  several 
reports  in  this  section  mentioned  shall  be  in  sub* 
stitution  for  all  the  reports  heretofore  made  by 
the  inspectors  general  of  prisons,  the  directors  of 
convict  prisons,  and  the  registrar  of  criminals 
respectively. 

16.  Whereas  it  is  expedient  that  the  expense 
of  maintaining  in  prison  prisoners  who  have  been 
convicted  of  crime  shoula  in  part  be  defrayed  by 
their  labour  during  the  perioa  of  their  imprison- 
ment, and  that,  with  a  view  of  defraying  such 
expenses  and  also  of  teaching  prisoners  modes  of 
gaining  honest  livelihoods,  means  should  be 
taken  for  promoting  in  prison  the  exercise  of  and 
instruction  in  useful  trades  and  manufactures,  so 
iar  as  may  be  consistent  with  a  due  regard  on  the 
one  hand  to  the  maintenance  of  the  penal 
character  of  prison  discipline,  and  on  the  otner  to 
the  avoidance  of  undue  pressure  on  or  competi- 
tion with  a  particular  trade  or  industry :  Be  it 
enacted  that  the  annual  report  of  the  General 
Prisons  Board  required  by  this  Act  to  be  laid 
before  Parliament  shall  state  the  various  trades 
and  manufacturing  processes  carried  on  in  each 
of  the  prisons  within  their  jurisdiction,  and  such 
statement  shall  contain  such  particulars  as  to 
the  kind  and  quantities  <^,  ana  as  to  the  com- 
mercial value  of  the  labour  employed  on,  such 
trades  and  manufiictures,  and  as  to  the  number 
of  prisoners  employed,  and  otherwise,  as  may  in 
the  opinion  of  the  Lord  Lieutenant  be  best 
calculated  to  afford  information  to  Parliament. 


PART  11. 

Tranrfer  and  AdmtUsiration  of  Prisons* 

17.  On  the  first  day  of  April  one  thousand 
eight  hundred  and  seventy-eight  all  the  estate 
and  interest  of  any  grand  jury,  commissioners, 
board  of  superintendence,  board,  or  trustees  in 
any  lands,  buildinp,  tenements,  or  hereditaments 
used  as  or  appertaining  to  any  prison,  and  in  any 
propertv,  real  or  personal,  except  goods  manu- 
mctured  for  sale,  and  implements,  tools,  and 
materials  in  store  for  the  purposes  of  such  manu- 
facture, belonging  to  or  appropriated  to  the  use 
of  anv  prison  or  belonging  to  or  vested  in  any 
grand  lury,  commissioners,  board  of  superinten- 
dence, board,  or  trustees  in  trust  for  prison  pur« 
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poses,  shall  be  transferred  to  and  shall  vest  in  the 
General  Prisons  Board  for  the  purposes  of  this 
Act,  subject  to  any  quitrents,  head  rents,  or 
rents  pi^able  in  respect  of  the  same,  but  abso- 
lutely freed  and  discharged  from  all  debts, 
liabilities,  or  engagements  affecting  the  same, 
and  from  and  after  such  first  day  of  April  one 
thousand  eight  hundred  and  seventy-eignt  every 
grand  jury  and  county  is  hereby  relieved  from  all 
and  every  obligation  to  provide  and  maintain 
prisons  and,  save  as  by  this  Act  otherwise  pro- 
vided, to  provide  for  prisoners ;  and  thenceforth 
all  powers  of  every  such  grand  jury  with  respect 
to  the  presentment  of  public  moneys  or  the 
making  of  rates  for  such  purposes  as  aforesaid 
shall,  save  as  by  this  Act  otherwise  provided, 
absolutely  cease  and  determine. 

From  and  after  the  first  day  of  April  one 
thousand  eight  hundred  and  seventy-eight  all 
boards  of  superintendence  of  prisons  shall  cease 
to  exist  as  such,  and  thereunon  all  powers,  juris- 
dictions, and  duties  at  aucn  time  vested  in  or 
imposed  upon  grand  juries  and  boards  of  superin- 
tendence, or  any  members  of  them  as  justices  or 
otherwise,  with  respect  to  prisons  or  the  main- 
tenance thereof  or  the  persons  confined  therein, 
shall  be  transferred  to  and  vested  in  the  General 
Prisons  Board,  who  shall  exercise  and  perform 
the  same,  in  like  manner  and  subject  to  the  same 
conditions,  as  near  as  may  be,  as  such  grand 
juries  and  boards  of  superintendence  respectively 
might,  but  for  the  passing  of  this  Act,  have 
exercised  and  performed  the  same. 

18.  Where  for  the  purpose  of  enlarging,  im- 
proving or  building  any  prison  it  shsdl  be 
necessary  to  acquire  any  lands,  the  General 
Prisons  Board,  with  the  consent  of  the  Commis- 
sioners of  Her  Majesty's  Treasury,  may  enter 
into  agreements  for  the  acquirement  of  such 
lands  or  take  such  lands  without  entering  into 
such  agreements,  and  for  the  purposes  aforesaid 
there  shall  be  incorporated  with  this  Act  the 
Lands  Clauses  Acts ;  and  in  the  said  last-men- 
tioned Acts  the  terms  "the  promoters  of  the 
undertaking  "  and  *'  the  company  "  shall  for  the 
purpose  of  such  incorporation  be  aeemed  to  mean 
the  General  Prisons  Board,  and  the  terms  "  the 
undertaking"  and  "the  railway "  used  therein 
shall,  when  necessary,  be  deemed  to  mean  the 
workB  the  General  Prisons  Board  are  about  to 
execute :  Provided  always,  that  the  General 
Prisons  Board  shall  not,  except  in  respect  of 
lands  contiguous  to  a  prison,  and  required  for 
the  purpose  of  enlarging  a  prison  or  rendering  it 
more  commodious  or  safe,  put  in  force  the  provi- 
sions of  the  said  Acts  with  respect  to  the  purchase 
of  land  otherwise  than  by  agreement. 

19.  All  works,  matters,  and  things  necessary 
for  the  maintenance,  repair,  rebuilding,  enlarge- 


ment, and  improvement  of  buildings,  lands,  sad 
premises  by  this  Act  transferred  to  and  \'ested  in 
or  placed  under  the  control  of  the  General  Prisons 
Board,  or  for  the  building  of  new  prisons,  shall 
be  executed  and  done  by  the  General  Prisons 
Board  according  to  such  general  rules  as  the 
Commissioners  of  Her  Majesty's  Treasury  maj 
from  time  to  time  make ;  and  except  in  accord- 
ance with  such  rules  no  such  works,  matters,  or 
things  shall  be  commenced,  executed,  or  done 
without  the  special  sanction  of  the  Commissioners 
of  Her  Majesty's  Treasury. 

20.  Nothing  in  this  Act  contained  shall  be 
construed  to  alter  or  affect  the  duties  and 
liabilities  of  grand  juries  or  boards  of  superin- 
tendence with  respect  to  prisons,  or  the  mainten- 
ance thereof,  and  of  the  prisoners  confined 
therein,  until  the  first  day  of  April  one  thousand 
eight  hundred  and  seventy-eight,  or  with  respect 
to  the  discharge  of  any  debts  due  in  respect 
thereof,  or  with  respect  to  the  repayment  of 
moneys  advanced  on  the  faith  of  any  presentment 
or  presentments  for  the  building,  altering,  or 
enlarging  of  prisons  or  otherwise  with  respect 
thereto ;  and  up  to  that  day  they  shall  respec- 
tively perform  all  such  duties  and  discharge  such 
liabilities  and  keep  all  such  prisons  and  all 
buildings  connected  therewith  in  good  and  sub- 
stantial repair,  and  up  to  and  after  such  day  until 
such  debts  and  liabilities  shall  be  discharged  and 
such  moneys  shall  be  repaid,  they  shall  pay  off 
and  satisfy  all  such  debts  and  liabilities  and  pay 
all  such  moneys  which,  in  the  ordinary  coune, 
and  but  for  this  Act,  should  be  by  them  paid  or 
satisfied,  and  they  shall  provide  for  the  payment 
or  satisfaction  of  the  same  in  like  manner  in 
every  respect  as  if  this  Act  had  not  been  passed, 
and  shall  for  such  purpose  make  any  and  all  pre- 
sentments, and  do  all  acts,  matters,  and  things, 
and  raise  all  moneys  which  may  be  necessary,  and 
which,  but  for  the  passing  of  this  Act,  ther 
should  have  made,  done,  or  i*aised. 

Nothing  in  this  Act  contained  shall  affSect  vaj 
right  or  claim  of  any  creditor  of  a  grand  jury  or 
board  of  superintendence  under  any  contract 
legally  made  or  in  respect  of  any  dealing  legaUy 
had  under  the  Prisons  Acts  and  this  Act  before 
the  first  day  of  April  one  thousand  eight  hundred 
and  seventy-eight,  and  as  between  such  creditor 
and  the  grand  jury  or  board  of  superintendence  of 
which  he  is  a  creditor,  such  contract  may  be 
enforced  in  the  same  manner  in  all  respects  as  if 
this  Act  had  not  been  passed. 

Any  contract  made  or  obligation  undertaken 
hj  any  grand  jury  or  town  council  with  anjr  other 
grand  jury  or  town  council  for  or  in  relation  to 
the  maintenance  of  any  prison  or  prisoners,  or  any 
matter  relating  to  such  maintenance,  shall  be 
deemed  to  be  determined  on  and  after  the  first 
day  of  April  one  thousand  eight  hundred  and 
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seventy-ei^ht,  without  prqudice  nevertheless  to 
uxj  tiabihty  inciurred,  or  to  any  moneys  which 
may  have  accrued  due  under  or  in  respect  to  such 
contract  or  obligation,  at  or  before  the  said  first 
day  of  April  one  thousand  eight  hundred  and 
seventy-eight. 

21.  From  and  after  the  first  day  of  April  one 
thousand  eight  hundred  and  seventy-eight,  the 
powers  and  duties  vested  in  and  imposed  upon 
the  several  boards  of  superintendence  by  the 
fourth  section  of  the  Act  of  the  session  of  rarlia- 
ment  held  in  the  fourteenth  and  fifteenth  years 
of  the  reign  of  Her  present  Migesty,  chapter 
eighty-five,  as  amended  by  this  Act,  and  by  the 
fifteenth  section  of  the  Irish  Reformatory  Schools 
Act,  18^,  as  to  the  payment  of  the  expenses 
mentioned  in  the  said  sections,  shall  be  trans- 
ferred to  the  grand  jury  by  which  each  such  board 
of  superintendence  was  customarily  appointed; 
and  the  accounts  prescribed  by  the  said  sections 
respectively  shall  be  transmitted  to  the  secretary 
of  such  grand  jury  at  a  reasonable  time  before 
each  assizes ;  and  the  said  sections  shall  be  read 
and  construed  as  if  the  grand  jury  of  each  county 
were  named  therein  instead  of  the  board  of 
superintendence. 

22.  Where  any  contract  entered  into  under  the 
authority  of  the  Prisons  Acts  in  which  any  grand 
jury  or  board  of  superintendence  is  concerned  is 
a  continuous  contract,  to  be  performed  partly 
before  and  partlv  after  the  first  day  of  Apnl  one 
thousand  eight  hundred  and  seventy-eight,  such 
contract  shall  be  deemed  to  be  divisible,  and  as 
to  so  much  thereof  as  is  performable  before  the 
said  first  day  of  April,  shall  create  a  debt  or 
obligation  to  be  discharged  or  performed  by  the 
grand  jury  or  board  of  superintendence  con- 
cerned therein,  and  as  to  so  much  thereof  as  is 
poformable  after  the  said  first  day  of  April,  to 
create  a  debt  or  obligation  to  be  discharged  or 
performed  hj  the  General  Prisons  Board  out  of 
moneys  provided  by  Parliament. 

23.  The  Commissioners  of  Public  Works  in 
Ireland  shall,  when  required  by  the  Lord  Lieuten- 
ant, provide  and  maintain,  in  connexion  with  all 
such  constabulary  barracks  as  the  Lord  Lieuten- 
ant shall  order,  such  proper  accommodation  for 
the  temporary  detention  of  prisoners,  being  un- 
convicted or  unsentenced  prisoners,  as  the  Lord 
Lieutenant  shall  direct. 

All  monm  necessary  for  providing  and  main- 
taining such  accommodation  as  aforesaid  shall  in 
the  fint  instance  be  voted  by  Parliament,  and 
shall  be  repaid  by  the  several  counties  in  Ireland 
in  such  manner  as  the  Commissioners  of  the 
Treasury  shall  from  time  to  time  prescribe,  and 
the  same  shall  be  raised  by  grand  jury  present- 
ment of  each  coimiy  to  which  the  same  shall  be 


declared  by  the  Lord  Lieutenant  to  relate,  and  in 
such  proportions  as  he  shall  think  just. 

VisUinff  Committee  nf  Justices. 

24.  From  and  after  the  first  day  of  April  one 
thousand  eight  hundred  and  seventy-eight  a 
visiting  committee  shall,  at  such  time  in  each 
year  and  in  such  manner  as  the  Lord  Lieutenant 
shall  by  order  from  time  to  time  prescribe,  be 
appointed  by  the  grand  jury  of  every  county  for 
every  prison  the  board  of  superintendence  of  which 
shall  have  been  dissolved  by  this  Act,  consisting 
of  such  number  of  persons  being  justices  of  the 
peace  as,  having  regard  to  the  locality  of  such 
prison  and  to  the  class  of  prisoners  to  be  con- 
fined in  such  prison,  may  from  time  to  time  be 
determined  by  the  Lord  Lieutenant. 

25.  The  Lord  Lieutenant  shall,  on  or  before 
the  first  day  of  April  one  thousand  eight  hundred 
and  seventy-eight,  make  and  publish,  and  may 
from  time  to  time  thereafter  repesJ,  dter,  or  add 
to,  rules  with  respect  to  the  duties  of  a  visiting 
committee,  and  such  comniittee  shall  conform  to 
any  rules  so  made,  and  for  the  time  being  in 
force,  but,  subject  as  aforesaid,  the  members  of 
such  committee  shall  from  time  to  time  and  at 
frequent  intervals  ^dsit  the  prison  for  which  they 
are  appointed,  and  hear  any  complaints  which 
may  be  made  to  them  by  the  prisoners,  and,  if 
asked,  shall  do  so  privately.  They  shall  report 
on  any  abuses  within  the  prison,  and  also  on  any 
repairs  which  may  be  urgently  required  in  the 
prison,  and  shall  further  toke  cognizance  of  any 
matters  of  pressing  necessity  and  within  the 
powers  of  their  commission  as  justices,  and  do 
such  acts  and  perform  such  duties  in  relation  to 
a  prison  as  they  may  be  required  to  do  or  perform 
by  the  Lord  Lieutenant. 

Subject  to  the  provisions  of  this  Act,  the  visiting 
committee  may  exercise  any  powers  vested  at  the 
time  of  the  passing  of  this  Act  in  the  justices,  or 
any  one  or  more  of  them,  being  members  of  a 
board  of  superintendence  under  the  fHnsons  Acts, 
with  respect  to  the  punishment  of  prisoners. 
Nothing  in  this  Act,  or  in  any  rules  to  be  made 
under  this  Act,  shall  restrict  any  member  of  the 
visiting  committee  for  sny  prison  from  visiting 
the  prison  at  any  time,  and  any  such  member 
shall  at  all  times  have  free  access  to  every  part  of 
the  prison  and  to  every  prisoner  confined  therein. 

The  visiting  committee  shall  report  to  the 
Lord  Lieutenant  any  matters  with  respect  to 
which  they  may  consider  it  expedient,  and  shall 
report  to  the  Lord  Lieutenant  as  soon  as  may  be, 
and  in  such  manner  as  he  may  direct,  any  matter 
respecting  which  they  may  be  required  by  him  to 
report. 

26.  Section  five  of  the  Act  passed  in  the  session 
of  Parliament  held  in  the  seventh  year  of  the 
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reign  of  King  George  the  Fourth,  chapter  seyenty- 
four,  is  hereby  rep^ed,  and  instead  thereof  the 
following  enactment  shall  take  effect^  viz.,  Any 
justice  of  the  peace,  having  jurisdiction  in  the 
place  in  which  a  prison  is  situate,  or  having  juris- 
diction in  the  place  where  the  offence  in  respect 
of  which  any  prisoner  may  be  confined  in  prison 
was  committea,  may,  when  he  thinks  fit,  enter 
into  and  examine  the  condition  of  such  prison, 
and  of  the  prisoners  therein,  and  he  may  enter 
any  observations  he  may  think  fit  to  make  in 
rererence  to  the  condition  of  the  prison  or  abuses 
therein  in  the  visitors*  book  to  be  kept  by  the 
governor ;  and  it  shall  be  the  duty  of  the  go- 
vernor to  draw  the  attention  of  the  visiting  com- 
mittee, at  their  next  visit  to  the  prison,  to  any 
entries  made  in  the  said  book ;  but  he  shall  not 
be  entitled,  in  pursuance  of  this  section,  to  visit 
any  prisoner  under  sentence  of  death,  or  to  com- 
municate with  any  prisoner,  except  in  reference 
to  the  treatment  in  prison  of  such  prisoner,  or  to 
some  complaint  that  such  prisoner  may  make  as 
to  such  treatment.  Nothing  in  this  section  shall 
apply  to  convict  prisons. 

Status  of  Prison  Officers, 

27.  The  officers  attached  to  prisons  on  the  first 
day  of  April  one  thousand  eight  hundred  and 
seventy-eight  (in  this  Act  referred  to  as  existing 
officers  of  a  prison)  shall  hold  their  offices  by  the 
same  tenture,  and  upon  liketeims  and  conditions, 
as  if  this  Act  had  not  passed,  and  shall  receive 
salaries  of  not  less  amount  than  those  which  they 
have  hitherto  received. 

Such  existing  officers  as  aforesaid  (except  all 
local  inspectors,  chaplains,  medical  officers,  and 
apothecaries,)  may  be  distributed  amongst  the 
several  prisons  to  which  this  Act  applies  in  such 
manner  as  may  be  directed  by  the  General 
Prisons  Board,  and  all  such  officers  shall  perform 
such  duties  as  they  maj  be  required  to  perform 
by  the  said  General  Prisons  Board,  so  that  such 
duties  are  the  same  or  analogous  to  those  they 
performed  previously  to  the  commencement  of 
this  Act,  and,  subject  as  aforesaid,  they  shall 
perform  the  same  duties  as  nearly  as  may  be  as 
they  shall  be  performing  at  the  said  date. 

An  existing  officer  of  a  prison  who  is  at  the 
commencement  of  this  Act  in  the  receipt  of  mili- 
tary or  naval  half-pay,  or  who  has,  at  or  before 
such  commencement  as  aforesaid,  commuted  his 
pension  in  pursuance  of  the  Pensions  Commu- 
tation Act,  1871>  or  is  in  receipt  of  any  pension 
payable  out  of  public  moneys,  shall  not  be  sub- 
ject to  any  deduction  from  his  salary,  or  to  be 
deprived  of  any  portion  of  his  half-pay,  or  of  his 
pension,  by  reason  of  his  salary  being  thence- 
forward paid  out  of  public  moneys,  or  of  his 
employment  becoming  a  public  employment  or 
an  employment  of  profit  under  Her  Majesty, within 


the  meaning  of  the  Acts  of  Parliament  providing 
for  such  deduction  of  salary  or  deprivation  of 
half-pay,  nor  be  disqualified  from  receiving  such 
half-pay  or  pension  by  reason  of  his  becoming 
by  virtue  of  this  Act  a  dvil  servant  of  Her 
Majesty. 

From  and  after  the  first  day  of  Apnl  one 
thousand  eight  hundred  and  seventy-eight,  no 
surgeon  of  &e  infirmary  of  any  countv  shall  be 
bound  or  required  as  a  condition  precedent  to  the 
making  of  any  presentment  for  his  salary  as  such 
surgeon  under  the  provisions  of  the  dght^-sixth 
section  of  the  Act  of  the  session  of  Pariiament 
holden  in  the  sixth  aud  seventh  y^rs  of  the 
reign  of  His  late  Majesty  King  William  the 
Fourth,  chapter  one  hundred  and  sixteen,  to  gire 
his  attendance  or  assistance  to  the  prisonos  or 
others  in  the  gaol  of  such  county ;  but  no  such 
surgeon  shall  be  entitled,  save  as  provided  hj 
section  thirty-four  of  this  Act,  to  any  compen- 
sation, gratuity,  or  allowance  whatever  by  reason 
of  the  discontinuance  of  any  attendance  or  assis- 
tance at  any  gaol  which,  but  for  the  passing  of 
this  Act,  he  would  have  been  bound  to  give  u 
a  condition  precedent  to  the  making  of  a  pre- 
sentment to  nim  for  his  salary  as  surgeon  to  the 
county  infirmary  under  the  provisions  of  the 
said  section. 

28.  From  and  after  the  first  day  of  April  one 
thousand  eight  hundred  and  seventy-eijght  every 
governor,  matron,  or  female  superintendent, 
chaplain,  and  medical  officer  of  a  prison  shall  be 
appointed  by  the  Lord  Lieutenant;  every  odter 
other  officer  and  servant  of  a  prison  shall  be  ap- 
pointed by  the  General  Prisons  Board,  subject  to 
the  approval  of  the  Lord  Lieutenant.  Every 
such  appointment,  except  those  of  chaplun  and 
mediciu  officer,  shall  be  for  general  prison  service; 
and  every  such  officer  and  servant  shall  hold  his 
office  or  situation  during  the  pleasure  of  the  Lnd 
Lieutenant,  and  shall  receive  such  salarr  as  the 
Lord  Lieutenant,  with  the  consent  of  the  Commis* 
sioners  of  Her  Majesty's  Treasury,  shall  from 
time  to  time  appoint. 

29.  Whenever  any  officer  or  servant  of  any 
prison  is  suspended,  removed  from^  or  resigns  his 
office,  or  departs  this  life,  the  officer  or  servant 
so  suspended,  removed,  or  resigning,  and  his 
family,  and  the  family  of  every  such  deceased 
officer  or  servant,  shall  quit  the  possession  of 
any  house  or  apartments  in  or  belonging  to  sach 
pnson  in  which  he  or  they  shall  have  previoosl? 
resided  by  virtue  of  such  office  when  required  so 
to  do  by  notice  in  writing  from  the  General 
Prisons  Board;  and  if  he  or  they  refosc  or 
neglect  to  give  such  possession  within  forty-eight 
hours  after  the  service  of  such  notice,  any  iustioe 
of  the  peace,  upon  proof  made  to  him  of  such 
removal,  resignation,  or  death,  and  of  the  scrrice 


CHAP.  49.] 


40  &  41  VICTORIA,  1877. 


193 


of  laeh  notioe,  and  of  suoh  negleot  or  refusal  to 
comply  therewith,  maj»  br  wanant,  direct  any 
coDftaDle,  within  a  penod  therein  named,  to  enter 
by  force,  if  necessary,  into  such  premises,  and 
deliTer  possession  thereof  to  the  General  Prisons 
Botrd,  or  to  any  person  appointed  by  them. 

Powff  to  alter  Condition  of  Pritons  and  to  close 

Prisons, 

30.  From  and  after  the  first  day  of  April  one 
thousand  eight  hundred  and  seventh-eight  the 
Lord  Lieutenant  may  by  order  from  tune  to  time 
close  auT  prison  or  prisons,  or  may  direct  that  any 
prison  shall  be  a  legal  place  of  confinement  onlv 
for  certain  classes  of  prisoners  specified  in  suon 
order,  and  that  any  part  of  the  same  shall  be 
closed:  Provided  that  in  every  county  there 
remain  one  prison,  unless  the  Lord  Lieutenant 
otherwise  order  for  special  reasons  to  be  stated 
in  his  order. 

Whenever  the  Lord  Lieutenant  shall  have 
made  any  such  order,  a  prison  or  prisons  shall  be 
named  in  such  order  to  which  prisoners  who  but 
for  such  order  would  have  been  confined  in  the 
prison  so  wholl]|r  or  in  part  closed,  shall  be  re- 
moved or  committed,  and  in  which  they  shall  be 
kept  in  custody,  and  any  such  substituted  prison 
shall  thenceforth  and  so  long  aa  such  order  is  in 
foroe,  for  all  purposes  relating  to  the  committal, 
detention,  trial,  and  punishment  of  the  prisoners 
so  removed  and  of  the  prisoners  committed 
thereto  in  pursuance  of  this  section,  be  deemed 
to  be  a  legal  place  of  confinement,  and  such 
prisoners  shall,  during  removal  to  and  during 
such  time  aa  tiiey  shul  be  in  such  substituted 
prison,  be  deemed  to  be  in  the  proper  legal 
custody  in  every  respect,  and  no  such  removal 
shall  be  deemed  an  escape. 

Every  order  of  the  Lord  Lieutenant  made 
under  die  provisions  of  this  section  whereby  the 
only  prison  in  an^^  county  shall  be  directed  to  be 
closed,  shall  be  laid  before  both  Houses  of  Parlia- 
ment forthwith,  if  ParUament  be  sitting  at  the 
time  of  the  order  being  made,  or  if  not  then 
sitting,  within  one  month  after  the  commence- 
ment of  the  then  next  session  of  Parliament. 

31.  Whenever,  in  pursuance  of  any  such  order 
as  aforesaid,  any  prison  shall  be  closed,  all  the 
estate  and  interest  therein  of  the  General  Prisons 
Board  shall,  at  the  expiration  of  a  period  of 
twelve  months  ftom  the  date  of  such  order,  be 
deemed  to  be  re-transferred  to  and  shall  vest  in 
the  grand  jury,  commissioners,  board,  or  trustees 
from  whom  ^e  same  was  transferred  to  the 
General  Prisons  Board  by  this  Act,  and  may 
thereafter  be  sold  or  disposed  of  in  the  manner 
and  subject  to  the  conditions  prescribed  by  the 
Prisons  Acts  with  respect  to  old  gaols  and 
prisons :  Provided  always,  that  in  case  any  such 
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prison,  or  any  part  thereof  that  may  have  been 
closed,  shall  before  the  expiration  of  such  period 
of  twelve  months  be  required  for  the  purposes  of 
a  reformatory,  industrial  school,  lunatic  asylum, 
constabulary  barrack,  lock-up,  or  any  other  public 
purpose  whatsoever,  the  General  Irisons  Board 
may,  with  the  consent  of  the  Commisrioners  of 
Her  Majestv^s  Treasury,  and  subject  to  the  pro- 
visions of  this  Act  and  to  such  conditions  as  the 
General  Prisons  Board  shall  approve,  allow  the 
same  to  be  used  for  any  of  such  purposes,  and  in 
such  case  the  estate  and  interest  oi  the  General 
Prisons  Board  therein  shall,  so  long  as  such  user 
shall  continue,  and  until  the  expiration  of  a 
period  of  twelve  months  after  the  oiscontinuance 
of  each  user,  remain  vested  in  the  General  Prisons 
Board;  and  shall,  at  the  expiration  of  such 
period,  be  deemed  to  be  re-transferred  to,  and 
shall  vest  in,  and  may  be  sold  or  disposed  of  by 
such  grand  jury,  commissioners,  board,  or  trustees 
as  are  above  mentioned  in  the  manner  aforesaid. 

Superannuation. 

32.  If  at  any  time  after  the  first  day  of  April 
one  thousand  eight  hundred  and  seventy-eight  it 
appears  to  the  Commissioners  of  Her  Miyeshr's 
Treasu^  that  any  existing  officer  of  a  prison  who 
was,  within  the  meaning  of  the  Prison  Officers 
(Ireland)  Superannuation  Act,  1873,  an  officer  of 
any  prison,  has  been  in  the  prison  service  for  not 
less  than  twenty  years,  and  is  not  less  than  sixty 
^ears  of  age,  or  that  any  such  person  has  become 
incapable,  ftom,  confirmed  sickness,  age,  or  in- 
firmity, or  injury  received  in  actual  execution  of 
his  du^,  of  executing  his  office  in  person,  and 
such  sickness,  age,  infirmity,  or  injury  is  certified 
by  a  medical  certificate,  and  there  shall  be  a 
report  of  the  General  Prisons  Board  testifying 
to  his  good  conduct  during  his  period  of  service 
under  them,  and  recommending  a  grant  to  be 
made  to  him,  the  Commissioners  of  Her  MsJMty's 
Treasury  may  grant  to  such  officer,  having  regwd 
to  his  length  of  prison  service,  an  annuity,  by 
way  of  superannuation  allowance,  not  exceeding 
two  thirds  of  his  salary  and  emoluments,  or  a 
gratuity  not  exceeding  the  amount  of  his  salary 
and  emoluments,  for  one  year. 

Anv  such  officer  of  a  prison  who  by  reason  of 
the  abolition  of  his  office,  or  of  his  compulsory 
retirement  or  removal,  is  deprived  of  any  salary 
or  emoluments,  shall  be  dralt  with  in  manner 
provided  by  the  Superannuation  Act,  1 859,  with 
respect  to  a  person  retiring  or  removed  from  the 
public  service  in  consequence  of  the  abolition  of 
his  office,  or  for  the  purpose  of  facilitating  im- 
provements in  the  organisation  of  the  depaitment 
to  which  he  belongs. 

**  Prison  service,"  for  the  purposes  of  this 
section,  means,  as  respects  the  period  before  the 
first  day  of  April  one  thousand  eight  hundred 
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and  seventy-eight,  service  in  the  ordinary  prison 
or  prisons  of  the  county  in  which  the  officer  to  be 
superannuated  shall  be  serving  at  the  time  of  his 
ceasing  to  hold  office,  and  as  respects  the  period 
after  the  said  first  day  of  April  one  thousand 
eight  hundred  and  seventy-ei^ht,  service  in  any 
such  prison  or  in  any  other  prison. 

Any  annuity  by  way  of  superannuation  allow- 
ance or  gratuitv  granted  unaer  this  section  shall 
be  apportioned  between  the  period  of  service 
before  the  said  first  day  of  April  one  thousand 
eight  hundred  and  seventy-eignt  and  the  period 
of  service  after  the  said  day;  and  so  much  of 
such  annuity  or  allowance  as  is  payable  in  respect 
of  service  before  the  said  day,  regard  bein^  had 
to  the  amount  of  salary  then  paid,  but  without 
taking  into  account  any  number  of  years  added 
to  the  officer's  service  on  account  of  abolition 
of  office,  or  for  facilitating  the  organisation  of  the 
department,  shall,  without  application  to  present- 
ment sessions,  or  other  preliminaries,  be  presented 
and  paid  to  the  person  entitled  thereto  by  the 
grand  jury  of  the  county  by  which  the  prison  in 
which  such  person  was  serving  immediately 
before  the  said  first  day  of  April  one  thousand 
eight  hundred  and  seventy-eight  was  at  such 
time  maintained,  and  the  residue  shall  be  paid 
out  of  moneys  provided  by  Parliament.  No 
annuity  or  gratui^  shall  be  granted  under  the 
provisions  of  this  Act  to  any  person  whose  ap- 
pointment, at  the  time  of  his  retirement  or. 
removal  from  office,  shall  not  have  been  duly 
confirmed  in  pursuance  of  the  provisions  of  the 
Prisons  Acts. 

33.  The  provisions  of  the  Prison  Officers 
Superannuation  (Ireland)  Act,  1873,  which  relate 
to  medical  officers  of  prisons,  shall,  in  the  case  of 
any  medical  officer  who  shall  be  also  surgeon  to 
any  county  infirmary,  and  who  shall  have  given 
his  attendance  and  professional  assistance,  whether 
with  or  without  remuneration,  to  the  prisoners  or 
others  in  any  prison  up  to  the  first  day  of  April 
one  thousand  eight  hundred  and  seventy-eight, 
and  whose  further  attendance  or  assistance  at 
such  prison  shall  at  any  time  thereafter  cease  to 
be  required,  apply  to  such  medical  officer  on  the 
occasion  of  his  retiring  from  the  office  of  surgeon 
of  the  county  infirmary,  as  fully  as  the  same 
would  have  applied  if  such  medical  officer  had 
continued  to  give  his  attendance  and  professional 
assistance  at  such  prison  up  to  the  time  of  his 
retirement  from  the  office  of  surgeon  of  the 
county  infirmary. 

34.  In  case  any  person  enjoying  any  super- 
annuation allowance  or  compensation  upon  the 
abolition  of  office  under  the  authority  of  this  Act 
shnU  be  appointed  to  fill  any  office  remunerated 
wholly  or  partly  out  of  local  rates,  or  any  office 
in  any  public  department,  every  such  allowance 


or  compensation  shall  cease  to  be  paid  for  any 
period  subsequent  to  such  appointment,  if  the 
annual  amount  of  the  profits  of  the  office  to 
which  he  shall  be  appointed  shall  be  equal  to 
those  of  the  office  formerly  held  by  him,  and  in 
case  they  shall  not  be  equal  to  those  of  hisfonner 
office,  then  no  more  of  such  superannuation 
allowance  or  compensation  shall  be  paid  to  him 
than  with  the  salary  of  his  new  appointment 
shall  be  equal  to  that  of  his  former  office. 

35.  Every  grand  jury  shall  make  all  such 
presentments  and  do  all  such  acts,  matters,  an  J 
things,  as  may  from  time  to  time  be  neoessarf 
to  provide  for  any  annuities,  gratuities,  or  pay- 
ments under  this  Act,  and  shsJl,  in  case  of  denult 
in  complying  with  anv  of  the  provisions  of  tiiis 
Act,  be  subject  tojall  the  provisions  of  the  Prisons 
Acts  relating  to  default  in  the  making  of  pre- 
sentments under  those  Acts,  anything  in  this  Act 
to  the  contnuy  notwithstanding. 

Removal  of  Prisoners. 

36.  The  Lord  Lieutenant  may  from  thneto 
time  by  any  general  or  special  rule  appoint  in 
any  county  a  convenient  prison  or  prisons  in 
which  prisoners  are  to  be  confined  before  and 
during  trial,  or  at  either  of  such  timea,  and  anv 
prisoner  who  might,  if  this  Act  had  not  passed, 
nave  been  lawfully  confined  in  a  prison  situate 
within  the  area  of  such  county  may  be  lawfully 
confined  in  any  prison  or  prisons  so  appointed : 
Moreover,  the  Lord  Lieutenant  may  by  any 
general  or  special  rule  from  time  to  time  appoint 
any  convenient  prison  or  prisons  in  any  a4]oinin|j[ 
county  to  which  prisoners  may  be  oonunitted  for 
trial,  safe  custody,  or  otherwise,  and  any  prisoners 
may  be  committed  to  such  prison  aoooramgly. 

37.  The  Lord  Lieutenant  may  from  time  to 
time  by  anv  general  or  special  rule  appropriate 
either  wholly  or  partially  particular  prisons  in 
Ireland  to  particular  classes  of  prisoners  under 
sentence  of  any  court  or  of  any  competent 
authority  to  which  such  prisoners  may  be  com- 
mitted or  removed,  and  may  remove  any  prisoner 
from  any  one  prison  to  any  other  prison  in  Ireland 
for  the  purpose  of  his  undergoing  the  whole  or 
any  portion  of  his  punishment  in  such  prison ; 
provided  that  a  prisoner  who  is  confined  in  a 
prison  situate  beyond  the  limits  of  the  county, 
Dorough,  or  place  in  which  he  was  convicted  of 
his  ofPence  shall,  at  the  time  of  his  discharge,  br 
entitled  to  be  taken  back  at  the  public  expense  to 
the  county,  borough,  or  place  in  which  he  was  so 
convicted. 

3d.  The  Lord  Lieutenant  may  from  time  to 
time  by  any  general  or  special  rule  appoint  in  any 
county  a  prison  or  prisons  in  which  debtors  and 
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prismiera  who  aire  not  criminal  prisoners  are  to  be 
confined  during  the  period  of  their  imprisonment, 
and  it  shall  be  lawftil  to  confine  in  any  prison  so 
appointed  during  the  period  of  his  imprisonment 
any  debtor  or  prisoner  who  is  not  a  criminal 
prisoner  who  might,  if  this  Act  had  not  passed, 
hare  been  confined  during  such  period  in  any 
prison  situate  within  the  area  of  the  county. 

39.  Subject  to  this  Act,  and  any  rules  made  in 
pursuance  thereof,  prisoners  may  be  committed' 
to  the  same  prison  to  which  they  might  have 
been  committed  if  this  Act  had  not  passed. 

The  committal  or  imprisonment  of  a  prisoner 
to  or  in  a  prison,  if  otherwise  valid,  shaU  not  be 
illegal  by  reason  onlv  that  such  prisoner  ought, 
according  to  the  law  for  the  time  being  in  force, 
to  have  been  committed  to  or  imprisoned  in 
some  other  prison,  but  any  such  prisoner  as  is 
mentioned  in  this  section  shall,  on  application 
made  on  his  behalf  in  a  summary  manner  to  any 
judge  of  any  of  Her  Miyesty's  superior  courts  of 
hw  in  Dublin,  be  entitled  to  be  removed  at  the 
public  expense  to  such  other  prison  as  afore- 
said. 

40.  Every  prisoner  confined  in  any  prison  to 
which  this  Act  applies  shall  be  deemed  to  be  in 
the  legal  custody  of  the  governor  or  keeper  of  the 
same :  Provided  that  nothing  in  this  Act  con- 
tained shall  affect  the  jurisdiction  or  responsibility 
of  the  sheriff  in  respect  of  prisoners  under  sen- 
tence of  death,  or  his  jurisdiction  or  control  over 
the  prison  where  such  prisoners  are  confined,  and 
the  officers  thereof,  so  far  as  may  be  necessary 
for  the  purpose  of  carrying  into  effect  the  sentence 
of  deatn,  or  for  any  purpose  relating  thereto ; 
and  in  any  prison  in  wnicn  sentence  of  death  is 
required  to  oe  carried  into  effect  on  any  prisoner, 
the  sheriff  shall,  for  the  purposes  of  carrying 
the  sentence  into  execution,  be  deemed  to  have 
the  same  jurisdiction  with  respect  to  such  prison 
as  he  would  by  law  have  had  with  respect  to 
the  common  gaol  of  his  county  if  this  Act  had 
not  passed,  and  such  prison  were  the  common 
gaol  of  bis  county. 

41.  Any  writ,  warrant,  or  other  legal  instru- 
ment addressed  to  the  governor  or  keeper  of  a 
particular  prison,-  describing  the  prison  by  its 
situation  or  other  definite  description,  shall  be 
valid,  by  whatever  title  such  prison  is  usually 
known,  or  whatever  be  the  description  of  the 
prison. 

42.  A  prisoner  may  be  brought  up  in  cases  of 
adjournments  and  remands,  and  for  trial,  and 
may  be  removed  from  any  one  prison  to  another 
to  which  such  prisoner  may  be  legally  removed, 
for  the  purpose  of  being  tried  or  undergoing  his 


sentence,  by  or  under  the  direction  of  the 
governor  or  keeper  of  such  prison,  or  any  member 
of  the  constabuLury  force,  or  of  the  Dublin  metro- 
politan police,  duly  authorised  by  such  governor 
or  keeper,  and  no  prisoner  whilst  in  the  custody 
of  any  such  governor  or  keeper  or  any  member 
of  the  constabulanr  or  metropolitan  police  force 
duly  authorised  by  such  governor  or  keeper 
shall  be  deemed  to  have  escaped,  although  he 
may  be  taken  into  different  jurisdictions  or 
different  places  of  confinement. 

43.  On  and  after  the  first  day  of  April  one 
thousand  dght  hundred  and  seventy-eight  tlie 
sheriff  of  anv  sheriffdom  shall  not  be  liable  for 
the  escape  of  any  prisoner. 

Miscellaneous, 

44.  The  Chief  Secretarv  to  the   Lord  Lieute- 

m 

nant,  upon  the  application  of  any  one  or  more 
member  or  members  of  any  society  formed  for  the 
purpose  of  finding  employment  for  discharged 
prisoners,  and  enabling  them  by  loans  and  grants 
of  money  to  live  by  honest  labour,  and  after  ex- 
amining the  rules  of  such  society,  and  receiving 
such  evidence  as  he  thinks  fit  as  to  the  condition 
of  such  society,  may  issue  a  certificate  under  his 
hand  to  the  effect  that  such  society  is  approved 
by  him  for  the  purposes  of  this  Act,  and  he  may 
subsequently  at  any  time,  upon  due  cause  shown, 
by  a  writing  under  his  hand,  revoke  or  suspend 
such  certificate,  and  any  society  in  respect  of 
which  such  certificate  as  aforesaid  has  been 
granted  and  remains  in  force  shall  be  deemed  to 
be  a  "  Certified  Prisoners  Aid  Society,"  and  to  be 
entitled  to  such  privileges  as  are  herein-after 
mentioned. 

45.  Where  any  prisoner  is  discharged  from 
prison,  the  General  Prisons  Board  may,  in 
addition  to  any  sums  by  law  payable  to  sucn  pri- 
soner, order  a  sum  of  money  not  exceeding  two 
pounds  to  be  paid  out  of  any  moneys  under  their 
control,  and  applicable  to  the  payment  of  the 
expenses  of  the  prison,  by  the  governor  to  the 
prisoner  himself,  or  to  the  treasurer  of  a  certified 
Prisoners  Aid  Society  or  refuge,  on  his  receiving 
from  such  society  an  undertaking  in  writing, 
signed  by  the  secretary  thereof,  to  apply  the  same 
for  the  benefit  of  the  prisoner,  or,  if  that  becomes 
impossible,  repay  the  same  to  the  General  Prisons 
Board. 

46.  The  Greneral  Prisons  Board  on  the  one 
hand  (with  the  assent  of  the  Lord  Lieutenant, 
and,  so  ftur  as  any  public  moneys  arc  concerned, 
with  the  assent  of  the  Treasury),  and  a  grand 
jury  on  the  other,  may,  with  a  view  to  carry  into 
effect  the  purposes  of  this  Act,  compromise  any 
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matter,  or  settle  any  difference,  or  refer  to  arbi- 
tration any  matter  or  difference. 

A  reference  to  arbitration  under  tnis  Act  BhaU 
be  to  a  iingle  arbitrator,  and  the  proviwons  of 
the  Common  Law  Procedure  Amendment  Act 
(Ireland),  1856,  shall  apply  accordingly. 

47.  In  every  prison  in  which  prisoners  sen- 
tenced to  imprisonment  iwthout  hard  labour  shall 
be  confined,  due  provision  shall  be  made  by  the 
General  Prisons  Board  for  the  employment  of 
such  prisoners  respectively,  and  the  nature  and 
amount  of  such  employment  shall  be  defined  by 
rules  to  be  made  under  this  Act. 

48.  The  General  Prisons  Board  shall  cause  pro- 
vision to  be  made  in  such  prison  or  prisons  as 
they  shall  think  proper,  so  that  prisoners  con- 
victed of  misdemeanor  and  not  sentenced  to  hard 
labour  shall  be  divided  into  at  least  two  divisions, 
one  of  which  shall  be  called  the  first  division ; 
and  whenever  any  person  convicted  of  misde- 
meanor is  sentenced  to  imprisonment  without 
hard  labour,  it  shall  be  lawful  for  the  court  or 
judge  before  whom  such  oerson  has  been  tried  to 
order,  if  such  court  or  judge  think  fit,  that  such 
person  shall  be  confined  during  his  sentence  in 
such  prison  or  in  some  one  of  such  prisons,  and 
be  there  treated  as  a  misdemeanant  of  the  first 
division,  and  a  misdemeanant  of  the  first  division 
shsll  be  treated  in  accordance  with  such  rules  as 
may  from  time  to  time  be  made  in  that  behalf 
unaer  the  provisions  of  this  Act. 

49.  Every  prisoner  under  sentence  inflicted  on 
conviction  tor  sedition  or  seditious  libel,  and  any 
person  who  shall  be  imprisoned  under  any  rule, 
OTder,  or  attachment  for  contempt  of  any  court, 
shall  be  treated  as  a  misdemeanant  of  the  first 
division. 

60.  Nothing  in  this  Act  contained  shall  affect 
the  power  or  jurisdiction  of  any  grand  jury  in 
relation  to  any  reformatory  school  or  to  any  indus- 
trial school  under  the  Irish  Reformatory  Schools 
Act  1868,  and  the  Industrial  Schools  Act  (Ire- 
land), 1868,  or  either  of  such  Acts,  or  any  Act 
amending  the  said  Acts  or  either  of  them. 


from  the  visiting  committee,  ot  a  member  of  the 
General  Prisons  Board. 

53.  In  addition  to  the  dutiee  impoeed  upon  the 
surgeon  of  a  prison  by  the  seventy-second  section 
of  the  Act  of  the  session  of  Parliament  held  in 
the  seventh  year  of  King  George  the  fourth, 
chapter  seventy-four,  it  shall  be  we  duty  of  the 
surgeon  to  see  eveiy  prisoner  in  the  course  of 
every  week,  and  daily  visit  the  sick  priaonere  sod 
the  prisoners,  if  any,  confined  in  punishment 

oeUs. 
He  shall  enter  day  by  day,  in  his  jounialto  be 

kept  in  the  prison,  an  account  off  the  state  of 

every  sick  prisoner,  the  name  of  hia  disease,  a 

description  of  the  medioines  and  diet,  and  anj 

other  treatment  which  he  may  order  for  such 

prisoner. 

He  shall,  once  at  least  in  every  three  months, 
inspect  every  part  of  the  prison,  and  enter  in  his 
journal  the  result  of  each  inspection,  recording 
therein  any  observations  he  may  think  fit  to 
make  on  any  want  of  cleanliness,  diaiiitee, 
warmth,  or  ventilation,  any  bad  ouality  of  the 
provisions,  any  insufficiencv  of  clothing  or  bed- 
ding, any  insufficiency  in  the  quantity  or  defect 
in  the  quality  of  the  water,  or  any  cause  which 
may  affect  the  health  of  the  prisoners. 

Whenever  he  has  reason  to  believe  that  the 
mind  of  a  prisoner  is  or  is  likely  to  be  injuriouslT 
affected  by  the  discipline  or  treatment,  he  shaU 
report  the  case  in  writing  to  the  gaoler,  together 
with  such  directions  as  he  may  think  proper,  and 
he  shall  call  the  attention  of  the  chaplain  to  anv 
prisoner  who  appears  to  require  his  special 
notice. 

He  may,  in  any  case  of  danger  or  difficulty, 
which  appears  to  nim  to  require  it,  call  in  sddi- 
tional  medical  assistance,  and  no  serious  open- 
tation  shaU  beperiTormed  without  previous  consul- 
tion  being  hela  with  another  medical  practitioner, 
except  under  circumstances  not  admitting  of 
delay,  such  circumstances  to  be  recorded  in  his 
journal. 

He  shall,  forthwith  on  the  death  of  any  prisoner, 
enter  in  his  journal  the  following  particulars, 
videlicet,  at  what  time  the  deceased  was  taken  ill ; 
when  the  illness  was  first  communicated  to  the 
surgeon ;  the  nature  of  the  disease ;  when  the 
prisoner  died;  and  an  account  of  the  appearances 
after  death;  together  with  any  special  remarks 
that  appear  to  hnn  requisite. 


61.  Nothing  in  this  Act  contained  shall  entitie 
any  existing  officer  of  a  prison  to  any  superannua- 
tion  or  other  allowance  the  conditions  of  whose 

'^ror^rJio:Z^^^       *Pr^K=         54.  in  addition  to  the  duties  ,imp^.J  ^y^e 
Srdi^nd)  Su^^^^  Act,  1873.  gaoler  of  a^pnson  by  the  Prisons  Acte,^;t  shaU^^ 


62  Where  the  prison  medical  officer  considers 
it  necessary  to  apply  anypainfd  test  to  a  prisons 
to  detect  malingering,  or  otherwise,  such  test 
shall  only  be  applied  by  authority  of  an  order 


the  duty  of  the  gaoler  to  enter  in  a  separate  book, 
called  the  Punishment  Book,  a  statement  of  the 
nature  of  any  offence  for  which  he  has  awarded 
punishment  to  be  inflicted  on  any  priswier,  with 
the  addition  of  the  name  of  the  ofifender,  the 
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date  of  the  offence,  and  the  amount  of  puniah- 
ment  inflicted. 

He  shall,  without  delay,  report  to  the  visiting 
committee  of  juatices  any  caae  of  insanity  or 
apparent  insanity  occurring  among  the  prisoners. 
He  shall  also,  without  dSaj,  call  the  attention 
of  the  surgeon  to  any  prisoner  whose  state  of 
mind  or  hody  appean  to  require  attention,  and 
shall  cany  into  ^rect  the  directions  of  the  surgeon 
respectiiig  alterations  of  the  discipline  or  treat- 
ment ci  any  such  prisoner. 

He  shall  notify  to  the  surgeon  without  delay 
the  illness  of  any  prisoner,  and  shall  deliver  to 
him  daily  a  list  oi  such  prisoners  as  complain  of 
illness,  or  are  removea  to  the  infirmary,  or 
confined  to  their  cells  by  illness,  and  he  shall 
deliver  to  the  chaplain  and  surgeon  lists  of  such 
prisoners  as  are  confined  in  punishment  cells. 

No  prisoner  sentenced  to  hard  labour  shall  be 
kqyt  at  such  labour  for  more  than  ten  hours 
each  day,  exclusive  of  meals. 

55.  It  shall  not  be  lawful  for  the  governor  of 
anj  prison  in  exercising  the  powers  conferred 
upon  him  by  the  fifteenth  rule  contained  in  the 
hundred  and  ninth  section  of  the  Act  of  the 
session  of  Parliament  held  in  the  seventh  year  of 
the  reign  of  King  George  the  Fourth,  chapter 
seventy-four,  to  order  anv  prisoner  to  be  confined 
in  a  punishment  cell  tor  any  term  exceeding 
twenty-four  hours ;  nor  shall  it  be  lawful  for  any 
justice  in  exercising  the  powers  conferred  by  the 
sixteenth  rule  contained  in  the  same  section  to 
Older  any  prisoner  to  be  confined  in  a  punish- 
ment cell  for  any  term  exceeding  fourteen  days. 

56.  It  shall  be  the  duty  of  the  coroner  having 
jansdiction  in  the  place  to  which  the  prison 
belongs,  to  hold  an  inquest  on  the  body  of  every 
prisoner  who  may  die  within  the  prison.  Where 
it  is  practicable,  sufficient  time  shall  be  allowed 
before  the  holding  of  the  inquest  to  allow  the 
attendance  of  the  nearest  relative  of  the  deceased, 
and  in  no  case  shall  any  officer  of  the  prison,  nor 
anj  person  engaged  in  any  sort  of  trade  or  dealing 
with  the  prison,  be  a  juror  on  such  inquest* 

57.  The  following  conditions  shall  apply  to 
the  rules  and  special  rules  to  be  made  oy  the 
Lord  Lieutenant,  or  by  the  General  Prisons 
Board,  under  the  authority  of  this  Act : 

(a.)  No  such  rule  or  special  rule  shall  have 
eflieet  with  respect  to  any  ordinary 
prison  before  the  first  dav  of  April  one 
thousand  eight  hundred  and  seventy- 
eight. 

(6.)  Any  [rule  made  in  manner  aforesaid  re- 
specting matters  relating  to  finance  or 
to  account  shall,  before  receiving  the 
approval  of  the  Lord  Lieutenant  and 
rrivy    Council,    be  submitted  to  and 


approved  by  the  CJommissioners  of  Her 
Mijesty's  Treasury, 
(c.)  All  such  rules  and  special  rules  shall  be 
forthwith  laid  in  a  complete  form,  after 
the  same  shall  have  been  settled  and 
approved  by  the  Lord  Lieutenant  and 
Pnvj  Council,  before  both  Houses  cf 
Parliament,  if  Parliament  be  sitting,  or 
if  not,  then  within  three  weeks  after  the 
beginning  of  the  next  ensuing  session 
of  Parliament;  and  if  any  such  rules 
shall  be  disapproved  by  either  House  of 
Parliament  within  forty  days  after  the 
same  shall  have  been  so  laid  before  Par- 
liament, such  rules,  or  such  part  thereof 
as  shall  be  so  disapproved  of,  shall  be 
void  and  have  no  effect :  Provided  also, 
that  no  such  rules  shall  come  into  force 
or  operation  until  the  same  shall  have 
been  laid  before  Parliament  for  forty 
days. 
All  such  rules  and  special  rules  not  disapproved 
in  manner  aforesaid  shall  be  published  in  the 
Dublin  Gazette,  and  the  production  of  a  printed 
copy  of  the  Dublin   Gazette,  purporting  to  be 
prmted  and  published  bv  the  Queen's  authority, 
and  containing  the  puolication  of  such  rules, 
shall  be  conclusive  evidence  of  the  making  of 
such  rules.    A  copy  of  the  rules  shall  be  posted 
in  some  conspicuous  place  in  every  prison  to 
which  the  same  relate,  and,  so  long  as  the  same 
shall  continue   in    force,  shall  be  of  the  same 
validity  as  if  enacted  by  this  Act.     The  rules 
and  byelaws  of  every  prison  existing  at  the  time 
of  the  passing  of  this  Act  shall  continue  in  force 
unless  and  so  fiir  as  the  same  shall  not  be  altered 
or  repealed  in  manner  aforesaid. 

58.  Whereas  certain  charitable  donations  and 
bequests  have  from  time  to  time  been  made,  and 
are  still  payable,  for  the  benefit  of  poor  debtors 
confined  in  prisons  in  Ireland :  Ana  whereas  in 
consequence  of  the  passing  of  the  Debtors  Act 
(Ireland),  1872,  and  the  rules  and  discipline 
established  in  the  various  prisons  in  Ireland,  it 
has  in  many  cases  been  found  to  be  inconsistent 
with  the  rules  and  discipline  of  the  said  prisons, 
or  otherwise  impracticable,  to  apply  tne  said 
charitable  bequests  in  the  manner  directed  by  the 
several  donors  or  testators :  Therefore  it  shul  be 
lawful  for  the  Commissioners  of  Charitable  Dona^ 
tions  and  Bequests  for  Ireland  to  apply  or  to 
order  the  application  of  any  of  such  donations  or 
beouests  to  such  charitable  purposes  as  they  shsJl 
juage  to  be  best,  having  regard  to  the  intentions 
of  the  donor  or  testator ;  and  snch  application  or 
order  shall  be  made  in  the  manner  prescribed  by 
the  provisions  of  the  sixth  section  of  tiie  Charit- 
able Donations  and  Bequests  Act  (Ireland),  1871, 
and  shall  be  valid  and  effectual,  although  the 
amount  of  any  such  donation  or  bequest  shall 
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shall  exceed  the  amounts  specified  in  the  said 
section. 

59.  From  and  after  the  first  day  of  April  one 
thousand  eight  hundred  and  seventy-eight  anv 
enactment  contained  in  the  Prisons  Act  which 
requires  that  a  local  inspector,  or  more  than  one 
medical  officer,  or  an  apothecary,  shall  be  ap- 
pointed for  any  prison,  or  imposes  upon  prison 
chaplains  the  duty  of  inspecting  the  bread  or  other 
provisions  provided  for  prisoners,  and  of  taking 
care  that  the  same  are  of  good  and  wholesome 
quality,  and  of  sufficient  weight,  shall  be  and  the 
same  is  hereby  repealed. 


60.  Nothing  in  this  Aot  contained  relating^  to 
the  custody  of  prisoners  shall  affect  the  vididitj  of 
any  commission  of  gaol  delivery,  commiBBion  of 
oyer  and  terminer,  or  other  commission,  precept, 
writ,  warrant,  or  other  document,  notwithstanding 
the  same  may  be  addressed  to  or  make  mention  of 
the  sheriff  of  any  county,  city,  or  place,  instead 
of  being  addressed  to  or  making  mention  of  the 
governor  of  a  prison  or  prisons ;  and  every  such 
commission,  precept,  writ,  warrant,  or  other 
document  shall  be  obeyed  by  the  governor  and 
take  effect  in  the  same  manner  as  if  the  governor 
had  been  named  therein  instead  of  tbe  sheriff. 


Chap.  50. 
Sheriff  Courts  (  Scotland). 


ABSTRACT   OF   THE    ENACTMENTS. 

1.  Short  title. 

2.  Commencement  of  Act. 

3.  Appointment  of  salaried  sheriffs  substitute  vested  in  Her  Majesty. 

4.  Qualification  of  sheriffs  substitute.    6  Oto»  4.  c.  23.  s.  9.  repealed. 

5.  Tenure  of  office  of  salaried  sheriffs  substitute. 

6.  Appointment  of  procurators  fiscal  vested  in  sheriffs  with  aoproval  of  Secretary  of  State. 

7.  Procurator  fiscal  may  appoint  depute  with  consent  of  Lora  Advocate  and  sheriff. 

8.  Sheriffs  jurisdiction  extended  to  certain  questions  of  heritable  right  or  title,  ^c. 

9.  Provisions  as  to  actions,  ^-c.  made  by  this  Act  competent  in  the  sheriff  court. 

10.  How  value  of  estate  shall  be  determined, 

11.  Deed  may  be  set  aside  by  exception. 

12.  Abolition  of  fees  to  sheriffs  and  sheriffs  substitute. 


An  Act  to  amend  the  Law  in  regard 
to  the  appointment  of  SheritFs  Sub- 
stitute and  Procurators  Fiscal  in 
Scotland ;  to  extend  the  jurisdiction 
of  and  amend  the  procedxire  in  the 
Sheriff  Courts  of  Scotland;  and  for 
certain  other  purposes  connected 
therewith.  (14th  August  1877.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as  the 
Sheriff  Courts  (Scotland)  Act,  18/7. 

2.  Except  in  so  far  as  otherwise  expressly  pro- 
vided, this  Act  shall  commence  and  take  effect 
on  and  immediately  after  the  first  day  of  October 
one  thousand  eight  hundred  and  seventy-seven. 


3.  From  and  after  the  passing  of  this  Act  the 
right  of  appointing  to  the  salaried  office  of  sheriff 
substitute,  heretofore  belonging  to  sheriffs,  skill 
be  traosfBrred  to,  vested  in,  and  exercised  by  Her 
Majesty,  her  heirs  and  successors,  on  the  ieoom> 
mendation  of  one  of  Her  Mi^esty's  Prinoipsl 
Secretaries  of  State. 

4.  The  ninth  section  of  the  Act  passed  in  the 
sixth  year  of  His  l^i^esty  George  the  Fouitb, 
chapter  twenty-three,  is  hereby  repealed ;  and  in 
lieu  thereof  it  is  enacted  as  foUows :  From  and 
after  the  passing  of  this  Act  no  person  shall  be 
appointed  to  the  office  of  salaried  sheriff  sab- 
atitute  who  shall  not  be  an  advocate  or  a  law 
agent,  within  the  meaning  of  the  Act  passed  in 
the  thirty-sixth  and  thirty-seventh  years  of  tbe 
■reign  of  Her  present  Majesty,  chapter  sixty-three; 
provided  alwavs,  that  such  advocate  or  law  agent 
shall  not  be  of  less  than  five  years  standing  in  his 
profession. 

5.  No  person  holding  the  office  of  sheriff 
substitute  or  procurator  fiscal  at  the  passing  of 
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this  Act^and  receiving  salaiy  oa  that  account, 
and  DO  person  who  may  herearter  be  appointed  to 
the  office  of  salaried  sheriff  substitute  or  procurator 
fiscal  by  virtue  of  the  provisions  of  this  Act.  shall 
be  remo\^able  from  office,  except  by  one  of  Her 
Majesty's  Principal  Secretaries  of  State,  for 
ioability  or  misbehaviour,  upon  a  report  bv  the 
Lord  President  of  the  Court  of  Session  and  the 
Lord  Justice  Clerk  for  the  time  being. 

6.  From  and  after  the  passing  of  this  Act  the 
appointment  of  procurators  fiscal  shall  be  made 
by  the  sheriff  with  the  approval  of  one  of  Her 
Majesty's  Principal  Secretaries  of  State,  and  any 
procurator  fiscal  so  appointed,  and  any  procurator 
fiscal  holding  office  at  the  passing  or  this  Act 
I  save  in  so  far  as  herein-after  expressly  provided) 
shall  DOt  be  removable  from  office  except  in  the 
manner  provided  in  the  fifth  section  of  this  Act : 
Providea  always,  that  no  appointment  of  any 
procurator  fiscal,  whether  made  before  or  after  the 
(Kissing  of  this  Act,  shall  fall  by  reason  of  the 
sheriff  ceasing  to  hold  office  by  reason  of  death, 
resignation,  or  otherwise.  The  appointment  of 
any  person  to  act  as  procurator  fiscal  ad  interim 
or  in  the  absence  of  the  procurator  fiscal  in  any 
sheriff  court  shall  cease  and  determine  from  and 
after  the  commencement  of  this  Act. 

7.  Except  as  herein-before  provided,  no  sheriff 
bhall  have  power,  after  the  passing  of  this  Act,  to 
nominate  or  appoint  any  person  to  perform  the 
duties  of  procurator  fiscal ;  but  it  shall  be  lawful 
for  a  procurator  fiscal,  with  the  leave  of  the 
Lord  Advocate  and  sheriff  expressed  in  writing, 
to  grant  a  deputation  to  one  or  more  fit  persons 
to  he  named  in  such  writing  for  whose  actings  he 
shall  be  responsible,  to  sign  writs,  to  appear  in 
Court,  and  to  conduct  prosecutions  and  inquiries 
in  his  name  and  on  his  behalf.  In  the  event  of 
a  vacancy  in  the  office  of  procurator  fiscal,  any 
depute  or  deputes  appointed  in  terms  of  this 
section  shall  have  and  discharge  all  the  powers, 
privileges,  and  duties  of  a  procurator  fiscal  until 
such  vacancy  is  filled  up. 

8.  The  juisdictions,  powers,  and  authorities  of 
the  sheriffs  and  sheriffs  substitute  of  Scotland 
shall  be  and  the  same  are  hereby  extended  to — 

(1.)  All  actions  (including  actions  of  decla- 
rator, but  excluding  actions  of  adjudi- 
cation, save  in  so  far  as  now  competent, 
and  excluding  actions  of  reduction,) 
relating  to  a  question  of  heritable  ri^ht 
or  title,  where  the  value  of  the  subject 
in  dispute  does  not  exceed  the  sum  of 
fifty  pounds  by  the  year,  or  one 
thousand  pounds  value : 

(2.)  Actions  of  declarator  for  the  purpose  of 
determining  any  question  relating  to 
the  property  in,  or  right  of  succession 


to,  movables,  where  the  value  of  the 
subject  in  dispute  does  not  exceed  the 
sum  of  one  thousand  pounds : 
(3.)  Actions  of  division  of  commonty,  and 
division,  or  division  and  sale,  of  com- 
mon property,  Avhere  the  value  of  the 
subject  in  dispute  does  not  exceed  the 
sum  of  fifty  pounds  by  the  year,  or  one 
thousand  pounds  value : 

Provided  that  the  Act  of  the  Parlia- 
ment of  Scotland  passed  in  the  year 
one  thousand  six  hundred  and  ninetjr- 
five,   intituled     "Act    concerning  the 
dividing  of  commonties,"  shall  for  the 
purposes  of  this  Act,  and  subject  to  the 
limitations  hereof,  be  read  and  construed 
as    if   it    conferred    jurisdiction    upon 
sheriffs    and  sheriffs  substitute  in  the 
same  manner  as  it  confers  jurisdiction 
on  the  Court  of  Session  : 
(4.)  Any  action  against  a  foreigner,  provided — 
(1.)  That  such  action  would  be  compe- 
tent in  a  sheriff  court  against  a 
Scotsman  subject  to  the  jurisdic- 
tion thereof :  and 
(2.)  lliat  a  ship  or  other  vessel  belong- 
ing to  such  foreigner,  or  of  which 
he  is  part  owner  or  master,  shall 
have  been    arrested  within  the 
sheriffdom : 
Actions  relating  to  questions  of  heritable  ri^ht 
or  title,  or  to  division  of  commonties,  or  division, 
or  division  and  sale,  of  common  property,  ndaed 
in  a  sheriff  court,  shall  be  raised  in  the  sheriff 
court  of  the  county  in  which  the  property  forming 
the  subject  in  dispute  is  situated,  and  all  parties 
against  whom  any  such  action  may  be  brought 
shall  be  subject  in  such  action  to  the  jurisdiction  of 
the  sheriff  and  sheriff  substitute  of  such  county. 

Nothinff  herein  contained  shall  derogate  from 
any  jurisGUction,  power,  or  authority  now  pos- 
sessed bv  the  sheriffis  and  sheriffs  substitute  of 
Scotlana. 

9.  In  regard  to  every  action  brought  under  the 
preceding  section  in  the  sheriff  court,  the  follow- 
ing provisions  shall  have  effect ;  that  is  to  say, 
(I.)  If  a  defender  shall,  at  any  time  before  an 
interlocutor  closing  the  record  is  pro- 
nounced in  the  action,  or  within  six 
days  after  such  an    interlocutor  shall 
have  been  pronounced,  lodge  a  note  in 
the  process  m  the  following  or  similar 
terms ;  that  is  to  say, 

"  The  Defender  pra^s  that  the  process 
"  may  be  transnutted  to  the  Court 
"  of  Session. 

"  [Signed  by  the  Defender 
"  [Date]  or  his  Law  Agent.]  " 

it  shall  be  the  duty  of  the  sheriff  clerk 
forthwith  to  transmit  the  process  to  the 
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keeper  of  the  rolls  of  the  First  Division 
of  the  Court  of  Session,  who  shall, 
under  the  directions  of  the  Lord  Presi- 
dent of  the  Court,  mark  on  the  petition 
the  Division  and  the  Lord  Ordinary 
before  whom  it  shall  depend,  and  shall 
transmit  the  process  to  the  depute  clerk 
officiating  at  the  bar  of  such  Lord 
Ordinary ;  and  the  process  having  been 
so  transmitted  shall  thereafter  proceed 
before  the  Court  of  Session  as  nearly  as 
may  be  as  if  it  had  been  raised  in  that 
court: 

(2.)  The  Court  of  Session  or  either  Division 
thereof  or  any  Lord  Ordinary  therein 
may,  if  of  opinion  that  the  action  might 
have  been  properly  tried  in  the  sheriff 
court,  allow  the  defender  who  removed 
the  action  to  the  Court  of  Session,  in 
the  event  of  his  being  successful  therein, 
such  expenses  only  as  they  may  consider 
that  he  would  have  been  entitled  to  if 
successful  in  the  action  in  the  sheriff 
court: 

(3.)  The  provisions  of  any  Act  of  Parliament 
excluding  appeal  to  the  Court  of 
Session  m  respect  of  the  value  of  a 
cause  depending  in  the  sheriff  court 
shall  not  apply  to  actions  brought 
therein  under  tne  preceding  section. 

10.  In  any  case  of  c^uestion  as  to  the  value  of 
the  subject  in  dispute  m  any  action  brought  in  a 
sheriff  court  unaer  the  fprovisions  of  tnis  Act 
extending  the  jurisdiction  of  the  sheriffs,  the 
sheriff  or  sheriff  substitute  shall  (in  such  way  as 
he  may  think  expedient)  inquire  into  and  deter- 
mine the  vsdue,  and  his  determination  shall  be 
final  as  regards  the  competency  of  bringing  the 
action  in  the  sheriff  court. 

If  it  shall  appear  to  the  sheriff  or  sheriff  substi- 
tute, as  the  case  may  be,  that  the  value  exceeds 
the  amount  specified  by  this  Act,  he  may  dismiss 
the  action,  with  or  without  expenses,  as  he  shall 
see  fit,  or  on  the  motion  of  the  pursuer  may,  if 
he  shall  see  fit,  order  the  sheriff  clerk  to  transmit 
the  process  to  the  keejier  of  the  rolls  of  the  First 


Division  of  the  Court  of  Session,  who  shall, 
under  the  directions  of  the  Lord  President  of  the 
Court,  mark  on  the  petition  the  Division  and  the 
Lord  Ordinary  before  whom  it  shall  depend,  and 
shall  transmit  the  process  to  the  depute  derk 
officiating  at  the  bar  of  such  Lord  Ordmary,  and 
the  process  havins  been  so  transmitted  shall 
thereafter  proceed  before  the  Court  of  Session  as 
nearly  as  may  be  as  if  it  had  been  raised  in  that 
court. 

11.  When  in  any  action  competent  in  the 
sheriff  court  a  deed  or  writing  is  founded  on  hj 
either  party,  all  objections  thereto  may  be  stated 
and  maintained  by  way  of  exception,  without  the 
necessitv  of  bringinjj^  a  reduction  thereof :  Pro- 
vided always,  that  if  any  objection  to  a  liquid 
document  of  debt,  now  maintainable  only  by  vaj 
of  reduction,  shall  be  maintained  by  way  of  excep- 
tion, the  objector  shall  find  such  caution,  or  make 
such  consignation,  as  the  sheriff  or  sheriff 
substitute  may  direct. 

12.  From  and  after  the  passing  of  this  Act,  the 
seventh  section  of  "  The  Bankruptcy  (Scotland) 
Amendment  Act,  1860,"  and  so  much  of  the 
fifty-first  section  of  "  The  Lands  Clauses  Consoli- 
dation (Scotland)  Act,  1845,"  as  prondes  for  the 
pavment  of  remuneration  to  sheriffs  and  sheiiiB 
substitute  shall  be  repealed,  and  all  payments  to 
sheriffs  and  sheriffs  substitute  in  respect  of  the 
discharge  of  their  official  duties,  other  than  the 
salaries  provided  to  them  out  of  public  monejs, 
and  the  expenses  mentioned  in  the  last-recited 
section,  shall  cease  and  determine :  Provided 
always,  that  it  shall  be  lawful  to  the  Commis- 
sioners of  Her  Majesty's  Treasury  to  grant  out  of 
moneys  to  be  pro\idea  by  Parliament,  such  com- 
pensation as  tney  shall  think  fit  to  any  sheriff  or 
sheriff  substitute  in  respect  of  the  operation  of 
this  section,  regard  beins  had  to  the  terms  of  the 
commission  under  which  such  sheriff  or  sheriff 
substitute  holds  office,  and  to  the  conditions,  if 
anjT,  which  may  have  been  attached  to  any  salary, 
or  increase  of  salary,  granted  to  such  sheriff  or 
sheriff  substitute. 


Chap.  51. 
East  India  Loan, 

ABSTRACT   OF  THE   ENACTMENTS. 

1.  Power  to  the  Secretary  of  State  in  Council  of  India  to  raise  any  sum  not  exceeding  5,000,000/. 
&i  Bonds  may  be  issued  under  the  hands  of  two  members  of  the  Council,  and  countersiyned  by  Secretary 
of  State, 
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3!  Debeuiure$  may  be  issued. 

4.  As  to  payment  qfrnndpal  and  interest  on  debentures. 

5.  Debentures  traintferable  by  delivery.     Coupons  by  delivery. 

6.  Wis  may  be  issued. 

7.  Description,  currency  of,  and  interest  on  bills. 

8.  Capital  stock  and  annuities  may  be  created  and  issued. 

9.  Transfer  books  of  such  capital  stock  and  annuities  to  be  kept. 

10.  Annuities  deemed  personal  estate, 

11.  The  whole  amount  charged  not  to  exceed  6,000,000/. 

12.  Power  to  raise  money  for  payment  of  principal  money. 

13.  Securities,  ijcc  to  be  charged  on  revenues  of  India. 

14.  ProvtiMMw  as  to  composition  for  stamp  duties  on  India  bonds  extended  to  bonds  and  debentures  under 

this  Act, 

15.  Forgery  of  debentures  and  biUs  to  be  punishable  as  forgery  of  East  India  bonds, 

16.  Returns  to  be  prqmred  half 'pearly  of  moneys  raised  on  loan,  and  presented  to  Parliament. 

17.  Saving  powers  of  the  Secretary  of  State  in  Council, 

18.  Stock  created  hereunder  to  be  deemed  East  India  Stock. 

19.  Sect,  3.,  4-0.  of  33  4-  34  Vict.  c.  93.  extended  to  capital  stock  created  under  this  Act. 


An  Act  to  enable  the  Secretary  of  State 
in  Council  of  India  to  raise  Money  in 
the  United  Elingdom  for  the  Service  of 
the  Government  of  India. 

(14th  August  1877.) 

Whrrkas  the  exigencies  of  the  public  service 
in  India  require  that  the  Secretary  of  State  in 
Council  of  India  should  be  enabled  to  raise 
money  in  the  United  Kingdom  on  the  credit  of 
the  revenues  of  India : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Migesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  It  shall  be  lawful  for  the  Secretary  of  State 
in  Council  of  India,  at  any  time  or  times  after 
the  passing  of  this  Act,  to  raise  in  the  United 
Kinffdom,  for  the  service  of  the  Government 
of  India,  any  sum  or  sums  of  money  not 
exceeding  in  the  whole  five  millions  of  pounds 
sterling,  of  which  two  millions  five  hundred 
ihoasand  pounds  sterling  may  be  raised  by  the 
creation  and  issue  of  capital  stock  bearing 
interest,  or  annuities,  bonds,  debentures,  or  bills, 
or  partly  by  one  of  such  modes  and  partly  by 
another  or  others,  and  the  whole  or  any  portion 
of  the  remaining  two  millions  five  hundred 
thousand  pounds  sterling  mav  be  raised  by  the 
creation  and  issue  of  bonds,  debentures,  or  bills, 
but  not  by  the  creation  and  issue  of  capital  stock 
hearing  interest,  or  of  annuities. 

2.  All  bonds  issued  under  the  authority  of  this 
Act  may  be  issued  under  the  hands  of  two 
members  of  the  Council  of  India,  and  counter- 
signed by  the  Secretary  of  State  for  India,  or  one 
of  his  under  secretaries,  or  his  assistant  under 


secretaiy,  and  shall  be  for  such  respective 
amounts,  payable  after  such  notice,  and  at  such 
rate  or  rates  of  interest  as  the  said  Secretary  of 
State  in  Council  may  think  fit. 

3.  AH  debentures  issued  under  the'authority 
of  this  Act  mav  be  issued  under  the  hands  of  two 
members  of  the  Council,  and  countersigned  as 
aforesaid,  for  such  respective  amounts,  and  at 
such  rate  or  rates  of  interest,  as  the  Seoretary  of 
State  in  Council  mny  think  fit,  and  shall  be 
issued  at  or  for  such  prices  and  on  such  terms  as 
may  be  determined  by  the  Secretary  of  State  in 
Council. 

4.  All  debentures  issued  under  the  authority  of 
this  Act  shall  be  paid  ofP  at  par  at  a  time  or  times 
to  be  mentioned  m  such  debentures  respectively ; 
and  the  interest  on  all  such  debentures  shall  Da 
paid  half-yearly  on  such  days  as  shall  be  men- 
tioned  therein;  and  the  principal  moneys  and 
interest  secured  by  such  debentures  shall  be 
payable  either  at  the  treasury  of  the  Secretary  of 
State  in  Council  in  London  or  at  the  Bank  of 
England. 

5.  All  or  any  number  of  the  debentures  issued 
under  the  authority  of  this  Act,  and  all  right  to 
and  in  respect  of  the  principal  and  interest  moneys 
secured  thereby,  shall  be  transferable  by  tne 
delivery  of  such  debentures ;  and  the  coupons  for 
interest  annexed  to  any  debenture  issued  under 
the  authority  of  this  Act  shall  also  pass  by 
delivery. 

6.  All  bills  issued  under  the  authority  of  this 
Act  may  be  issued  under  the  hands  of  two 
membera  of  the  Council,  and  countersigned  as 
aforesaid,  fori  such  respective  amounts  as  the 
Secretary  of  State  in  Council  may  think  fit,  and 
shall  be  issued  at  or  for  such  prices  and  on  such 
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terms  as  may  be  determined  by  the  Secretary  of 
State  in  Council. 

7.  A  bill  issued  under  the  authority  of  this 
Act  shall  be  a  bill  for  tHe  payment  of  the  prin- 
cipal sum  named  therein  at  the  date  therein 
mentioned,  so  that  the  date  be  not  more  than 
twelve  months  from  the  date  of  the  bill ;  and  the 
principal  sum  secured  by  such  bill  shall  be  pay- 
able either  at  the  treasury  of  the  Secretary  of 
State  in  Council  in  London  or  at  the  Bank  of 
England.  Interest  shall  be  payable  in  respect  of 
sucn  bill  at  such  rate  and  in  such  manner  as  the 
Secretary  of  State  in  Council  may  determine. 

8.  Any  capital  stock  created  under  the  authority 
of  this  Act  snail  bear  such  a  rate  of  interest,  and 
any  annuities  to  be  created  under  the  authority 
of  this  Act  shall  be  at  such  rate  per  centum  per 
annum,  as  the  Secretary  of  State  in  Council  mav 
think  fit;  and  such  capital  stock  and  such 
annuities  may  be  issued  on  such  terms  as  may  be 
determined  by  the  Secretary  of  State  in  Council ; 
and  any  such  capital  stock  may  bear  interest 
during  such  perioa,  and  be  paid  o£P  at  par  at  such 
time,  as  the  Secretary  of  State  in  Council  may 
prescribe  previously  to  the  issue  of  such  capital 
stock ;  and  such  annuities  mw  be  terminable  at 
such  period  as  the  Secretary  of  State  in  Council 
may  prescribe  previously  to  the  issue  of  such 
annuities. 

9.  In  case  of  the  creation  and  issue  of  any  such 
capital  stock  or  of  any  such  annuities,  there  shall 
be  kept,  either  at  the  office  of  the  Secretary  of 
State  in  Council  in  London  or  at  the  Bank  of 
England,  books  wherein  entries  shall  be  made  of 
the  said  capital  stock  and  annuities  respectively, 
and  wherein  all  assignments  or  transfers  of  the 
same  respectively,  or  any  part  thereof  respectively, 
shall  be  entered  and  registered,  and  shall  be 
signed  bv  the  parties  making  such  assignments 
or  transfers,  or,  if  such  parties  be  absent,  by  his, 
her,  or  their  attorney  or  attorneys  thereunto 
la^ully  authorised  by  writing  under  his,  her,  or 
their  minds  and  seals,  to  be  attested  by  two  or 
more  credible  witnesses;  and  the  person  or 
persons  to  whom  such  transfer  or  transfers  shall 
be  made  may  respectively  underwrite  his,  her,  or 
their  acceptance  thereof ;  and  no  other  mode  of 
assigning  or  transferring  the  said  capital  stock  or 
the  said  annuities,  or  any  part  thereof  respec- 
tively, or  any  interest  therein  respectively,  shall 
be  good  and  available  in  law,  and  no  stamp  duties 
whatsoever  shall  be  charged  on  the  said  transfers 
or  any  of  them. 

10.  All  annuities  created  and  issued  imder 
the  authority  of  this  Act  shall  be  deemed  and 
taken  to  be  personal  and  not  real  estate,  and 
shall  go  to  the  executors  or  administrators  of  the 


person  or  persons  dying  possessed  thoeof.  in- 
terested therein,  or  entitled  thereto,  and  not  to 
the  heir-at-law,  nor  be  liable  to  any  foreign 
attiichment  by  the  custom  of  London,  or 
otherwise. 

11.  The  whole  amount  of  the  principal  monevs 
to  be  charged  on  the  revenues  of  India  under 
this  Act  shall  not  exceed  five  millions. 

12.  Upon  or  for  the  repayment  of  any  prin- 
cipal money  secured  under  the  authority  of  this 
Act,  the  Secretary  of  State  in  Coimcil  may  at  any 
time  borrow  or  raise,  by  all  or  any  of  the  modes 
aforesaid,  all  or  any  part  of  the  amount  of  prin- 
cipal money  repaid  or  to  be  repaid,  and  so  from 
time  to  time  as  all  or  any  part  of  any  principal 
money  under  this  Act  may  require  to  be  repaid, 
but  the  amount  to  be  charged  upon  the  revenues 
of  India  shall  not  in  any  case  exceed  the  principal 
money  required  to  be  repaid,  and  the  total 
amount  raised  under  thb  section  by  the  creatioD 
and  issue 'of  capital  stock  bearing  interest  or  of 
annuities  shall  not  at  any  one  time  exceed  two 
millions  five  hundred  thousand  pounds  sterling. 

13.  All  bonds,  debentures,  and  biUs  to  be 
issued  under  this  Act,  and  the  principal  moneys 
and  interest  thereby  secured,  and  all  capital 
stock  to  be  issued  under  this  Act,  and  the 
interest  thereon,  and  all  annuities  to  be  issued 
under  this  Act,  shall  be  charged  on  and  payable 
out  of  the  revenues  of  India,  in  like  manner  as 
other  liabilities  incurred  on  account  of  the 
government  of  the  said  territories. 

14.  The  provisions  contained  in  section  four  of 
the  Act  of  the  session  holden  in  the  fifth  and 
sixth  vears  of  King  William  the  Fourth,  chapter 
sixty-four,  with  respect  to  the  composition  and 
agreement  for  the  payment  hj  the  lEast  India 
Company  of  an  annual  sum  m  lieu  of  stamp 
duties  on  their  bonds,  and  the  exemption  of  their 
bonds  from  stamp  duties,  shall  be  applicable  with 
respect  to  the  bonds  and  debentures  to  be  issued 
\inaer  the  authority  of  this  Act,  as  if  such  pro- 
visions were  here  repeated  and  re-enacted  with 
reference  thereto. 

15.  All  provisions  now  in  force  in  anywise 
relating  to  the  offence  of  forging  or  altering,  or 
oflFering,  uttering,  disposing  of,  or  putting  off, 
knowing  the  same  to  ne  forged  or  altered,  any 
East  India  bond,  with  intent  to  de&aud,  shall 
extend  and  be  applicable  to  and  in  respect  of 
any  debenture  or  bill  issued  under  the  authority 
of  this  Act,  as  well  as  to  and  in  respect  of  any 
bond  issued  under  the  same  authority. 

16.  Provided  always,  that,  at  the  end  of  each 
of  the  half  years  endmg  on  the  thirty-first  day  of 
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March  and  the  thirtieth  day  of  September  in 
every  year,  the  Secretary  of  State  in  Council  shall 
prepare  or  cause  to  be  prepared  a  return  of  all 
loans  raised  in  England  under  the  provisions  of 
this  Act  or  of  any  other  Acts,  and  of  loans  raised 
in  India  chargeable  on  the  revenues  of  India, 
outstanding  at  the  commencement  of  each  half 
rear,  with  the  rates  of  interest  and  total  amount 
payable  thereon,  and  the  date  of  the  termination 
of  each  loan,  the  debt  incurred  during  the  half 
year,  the  moneys  raised  thereby  during  the  half 
year,  the  loans  paid  off  or  discharged  during  the 
half  year,  and  the  loans  outstanding  at  the  close 
of  the  half  year,  stating,  so  far  as  the  public 
convenience  will  allow,  the  purpose  or  service  for 
which  monejB  have  been  raised  during  the  half 
year ;  also  a  return  of  all  stocks,  loans,  debts,  and 
liabilities  then  chargeable  on  the  revenues  of 
India,  as  provided  for  in  the  Act  twenty-first  and 
twen^>second  Victoria,  chapter  three,  with  rates 
and  amount  of  interest,  showing  the  changes 
which  have  taken  place  in  each  half  year,  in 
respect  to  the  debts  incurred  and  paid  off  or  dis- 
charged ;  that  such  returns  shall  be  presented  to 
both  Houses  of  Parliament,  as  respects  the 
return  of  loans  and  liabilities  in  England,  within 
fifteen  days  after  the  expiration  of  the  said  half- 
yearly  periods,  and  within  three  months  after  the 
expiration  of  each  half  jcvlt,  as  respects  the 
return  of  loans  and  liabilities  in  India,  if  Parlia- 
ment be  then  sitting,  or,  if  not  sitting,  then 
within  one  week  after  Parliament  shall  be  next 


assembled ;  and  the  various  conditions  in  respect 
to  terms,  prices,  dates  of  payment,  and  rates  of 
interest  on  which  bills  have  been  issued  during 
the  half  year  under  the  authority  of  sections  six 
and  seven  of  this  Act,  shall  be  shown  in  the 
return  in  a  form  admitting  of  a  comparison  with 
previous  years. 

1 7*  This  Act  shall  not  prejudice  or  affect  any 
power  of  raising  or  borrowing  money  vested  in 
the  said  Secretary  of  State  in  Council  at  the  time 
of  passing  thereof. 

18.  Any  capital  stock  created  under  this  Act 
shall  be  deemed  to  be  East  India  stock,  within 
the  Act  twenty-second  and  tiventy-third  Victoria,  ^ 
chapter  thirty-five,  section  thirty-two,  unless  and  ' 
until  Parliament  shall  otherwise  provide ;  and 
any  capital  stock  created  under  this  Act  shall  be 
deemed  to  be  and  shall  mean  India  stock  within 
the  Act  of  the  twenty-sixth  and  twenty-seventh 
Victoria,  chapter  seventy-three,  anything  in  the 
said  last-mentioned  Act  to  the  contrary  notwith- 
standing. 

If).  The  provisions  contained  in  the  third 
section  of  the  Act  of  the  thirty-third  and  thirty- 
fourth  Victoria,  chapter  ninety-three,  and  all 
other  enactments  in  the  said  Act  relating  to  or 
affecting  such  provisions,  shall  be  extended  and 
be  applicable  to  any  capital  stock  created  under 
this  Act. 
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ABSTRACT  OP  THH   KNACTMKNTS. 

Short  title. 

CoHstruction  of  Act, 

Amendment  of  section  4  of  the  Act  of  1876  as  to  limit  of  amount  for  Fire  Brigade. 

Amendment  of  section  7  of  the  Act  of  1876  as  to  limit  of  amount  to  be  lent. 

Amendment  of  section  8  of  the  Act  of  1876. 

Amendment  of  section  9  of  the  Act  q/'  1876. 

Power  for  Board  to  expend  for  general  improvements  and  contributions. 

Power  for  6oard  to  expend  for  Hre  Brigade  purposes. 

Power  for  Board  to  expend  for  the  purposes  of  40  4*  41  Vict.  cc.  ccxxxo.,  viii.,  and  cci. 

Power  for  Board  to  expend  for  the  purposes  of  35  ^  US  Vict.  c.  clxiU., 

Power  for  Board  to  lend  to  vestry  or  district  board. 

Power  for  Board  to  lend  to  board  of  guardians. 

Power  for  Board  to  lend  to  corporations^  burial  boards,  ^c. 

Extension  of  amount  of  loans  by  Board  for  Metropolitan  Asylum  District. 

Board  may  raise  money  by  bills. 

Form  and  length  of  currency  and  interest  on  Metropolitan  bills. 

Payment  of  proceeds  of  Metropolitan  bills,  and  charge  of  bill  on  consolidated  rate. 

Mode  of  issue  of  Metropolitan  bills. 
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19.  Regulations  to  be  made  by  the  Board  as  to  issue,  cancellation,  ifc,  of  Metropolitan  bills. 

20.  Power  to  create  consolidated  stock  partially  suspended  while  Metropolitan  bills  authorised  to  be 

raised, 

21.  Application  to  Metropolitan  bills  of  2i  ^  25  Vict,  c,  98.  ss,  8-11.  relating  to  forgery  and  other 

frauds, 

22.  Arrangement  with  bank  as  to  Metropolitan  bills, 

23.  Alteration  of  limitation  of  borrowing  power, 

24.  Repayments  to  go  to  consolidated  loans  fund. 

25.  Application  of  provisions  of  32  ^  33  Vict,  c,  102.  s.  3. 

Schedule, 


An  Act  for  further  amending  the  Acts 
relating  to  the  raising  of  Money  by 
the  Metropolitan  Board  of  Works  ; 
and  for  other  purposes  relating 
thereto.  (14th  August  1877.) 

Whbrbab  by  the  Metropolitan  Board  of 
Works  (Loans)  Act,  1875,  in  tnis  Act  referred  to 
as  "  the  Act  of  1875,"  the  raising  of  money  by 
the  Metropolitan  Board  of  Works  Tin  this  Act 
referred  to  as  "  the  Board ")  for  the  purposes 
therein  specified  was  regulated,  and  provision  was 
made  requiring  that  the  borrowing  powers 
granted  to  the  Board  by  Parliament  for  the  pur- 
poses therein  named  should  for  the  future  be 
limited  both  in  time  and  amount : 

And  whereas  by  the  Metropolitan  Board  of 
Works  (Loans)  Act,  1876,  (in  this  Act  referred  to 
as  the  "Act  of  1876,")  the  Board  were  em- 
powered to  raise  certain  sums  of  money  for  the 
purposes  in  the  said  Act  mentioned,  and  limits  of 
time  and  amount  within  which  the  powers  by  the 
said  Act  granted  might  be  exercised  were  fixed  : 

And  whereas  the  powers  for  the  raising  of 
money  by  the  Act  of  1876  conferred  upon  the 
Board  have  been  partially  exercised,  but  it  is 
expedient  that  the  Board  should  have  power  to 
raise  certain  further  sums  of  money  for  the  pur- 
poses, upon  the  terms  and  subject  to  the  limita- 
tions herein-after  mentioned,  and  that  for  such 
purposes  the  Act  of  1876  should  be  amended  : 

And  whereas  it  is  expedient  that  the  Board 
should  be  empowered  to  raise  any  of  the  moneys 
which  they  are  by  this  Act  autnorised  to  raise, 
and  which  it*  may  be  convenient  to  raise  for  a 
temporaiy  period,  by  the  issue  of  bills  with  the 
consent  of  the  Treasury  for  not  less  than  three 
and  not  more  than  twelve  months,  to  be  repaid 
out  of  moneys  raised  by  the  creation  of  consoli- 
dated stock  under  this  Act : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1,  This  Act  may  be  cited  as  the  "  Metropolitan 
Board  of  Works  (Money)  Act,  1877,"  and  the 
Act  of  1875,  the  Act  of  1876,  and  this  Act  may 


be  cited  together  as  the  "  Metropolitan  Board  of 
Works  (Money)  Acts,  1875  to  1877." 

2.  This  Act  shall  be  read  and  have  effect  as 
one  with  the  Metropolitan  Board  of  Works 
(Loans)  Acts,  1869  to  1871>  and  the  Act  of  1875 
and  the  Act  of  1876. 

3.  Section  four  of  the  Act  of  1876  shall  be 
read  and  construed  as  if  the  aggregate  amount 
which  the  Board  was  thereby  authorised  to  raise 
and  expend  for  the  purposes  of  the  Fire  Brigade 
Act,  1865,  had  been  limited  to  a  sum  not  exceed- 
ing thirty-five  thousand  pounds  instead  of  twenty 
thousana  pounds. 

4.  Section  seven  of  the  Act  of  1876  shall  be 
read  and  construed  as  if  the  aggregate  amount 
which  the  Board  was  thereby  authorised  to  lead 
to  vestries  and  district  boms  undw  the  said 
section  had  been  limited  to  a  sum  not  exoeediog 
two  hundred  thousand  pounds  instead  of  to  a  sum 
not  exceeding  one  hundred  and  fifty  thousand 
pounds. 

5.  Section  eight  of  the  Act  of  1876  shall  be 
read  and  construed  as  if  the  aggregate  amount 
which  the  Board  was  thereby  authorised  to  lend 
to  boards  of  guardians  had  been  limited  to  a  sum 
not  exceeding  two  hundred  thousand  pounds 
instead  of  one  hundred  and  twenty  thousand 
pounds. 

6.  Section  nine  of  the  Act  of  1876  shall  be  read 
and  construed  as  if  the  aggre^te  amount  which 
the  Board  was  thereby  authorised  to  lend  to  the 
corporations,  bodies  of  commissioners,  burial 
boards,  and  other  public  bodies  therein  specified 
had  been  limited  to  a  sum  not  exceeding  one 
hundred  thousand  pounds  instead  of  fifty  thou- 
sand pounds. 

7.  The  Board  may  firom  time  to  time  up  to  the 
thirty-first  day  of  December  one  thousand  ei^ht 
hundred  and  sevenly-eight  expend^  under  tectum 
one  hundred  and  forty-four  of  the  MetropoliB 
Management  Act,  1855,  and  section  seventj-tvo 
of  the  Metropolis  Management  Amendment  Act, 
1862,  such  money  as  they  think  fit  for  the  pur- 
poses mentioned  in  the  said  sections  respee^ 
tively. 
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The  aggregate  amount  expended  by  the  Board 
under  this  sMtion  shall  not  exceed  one  hundred 
thousand  pounds. 

The  Board  in  order  to  raise  money  for  purposes 
of  this  section  may  from  time  to  time  create  con- 
solidated stock. 

8.  The  Board  may  from  time  to  time  up  to  the 
thirty-first  day  of  December  one  thousand  eight 
honored  and  seventy-eight  expend  for  the  pur- 
poses of  providing  station  houses,  fire-engines, 
fire-escapes,  and  permanent  plant  for  the  pur- 
poses of  the  Fire  Brigade  Act,  1866,  such  money 
as  they  think  fit  not  exceeding  twenty  thousand 
pounds. 

The  Board  in  order  to  raise  money  for  purposes 
of  this  section  may  from  time  to  time  create  con- 
solidated stock. 

The  Board  shall  from  time  to  time  carry  to 
the  consolidated  loans  fund  such  sums  as  the 
Treasury  approve,  as  being  in  their  opinion  suffi- 
cient to  redeem  within  thirty  years  from  the  date 
of  the  creation  of  stock  for  purposes  of  this 
section  an  amount  of  consolidated  stock  equal  to 
that  so  created. 

9.  The  Board  may  from  time  to  time  up  to  the 
thirty-first  day  of  December  one  thousand  eight 
hnnored  and  seventy-eight  expend  for  the  pur- 
poses of  the  Metropolitan  Street  Improvements 
Act,  1877,  if  it  shiJl  become  law,  such  money  as 
they  think  fit  not  exceeding  three  millions  seven 
hundred  and  twelve  thousand  five  hundred  and 
seven  pounds,  and  for  the  purposes  of  the  Me- 
tropolitan Board  of  Works  Act,  1877,  such  money 
as  they  think  fit  not  exceeding  four  thousand 
fire  hundred  pounds,  and  for  the  purposes  of  so 
much  of  the  Metropolitan  Commons  Supple- 
mental Act,  1877«  if  it  becomes  law,  as  relates  to 
Clapham  Common  and  Bostall  Heath,  such 
money  as  they  think  fit  not  exceeding  thirty 
thousand  pounds. 

Provided  that  if  the  Metropolitan  Street  Im- 
provements Act,  1877>  does  not  authorise  the 
making  of  the  new  street  Number  six,  com- 
mencing in  Trafiedgar  Souare  and  terminating  at 
Tottenham  Court  Road,  the  moneys  raised  for 
the  purposes  of  the  last-mentioned  Act  shall  not 
exceed  two  million  nine  hundred  and  twenty- 
nine  thousand  nine  hundred  and  seven  pounds. 

The  Board  in  order  to  raise  money  for  purposes 
of  this  section  may  from  time  to  time  create  con- 
solidated stock :  Provided  always,  that  the  money 
to  be  raised  and  the  consolidated  stock  to  be 
created  by  the  Board  under  this  section  shall  be 
raised  and  created  by  them  from  time  to  time  in 
such  amounts  and  at  such  times  only  as  the 
Board  shall  actually  require,  and  as  the  Treasury 
shall  approve,  for  the  purpose  of  carrying  out 
the  provisions  of  the  said  Acts  in  a  proper  and 
efficient  manner. 


10.  The  Board  may  from  time  to  time  up  to 
the  thirty-first  day  of  December  one  thousand 
eight  hundred  and  seventy-eight  expend  for  the 
purposes  of  the  Metropolitan  Street  Improve- 
ments Act,  1872,  such  additional  sums  of  money 
as  they  think  fit  not  exceeding  sixty  thousand 
pounas. 

The  Board  in  order  to  raise  money  for  purposes 
of  this  section  may  from  time  to  time  create  con- 
solidated stock. 

11.  Where  a  vestry  or  district  board  constituted 
under  the  Metropolis  Management  Act,  1855, 
desire  in  pursuance  of  authority  vested  in  them 
by  Act  or  Parliament  to  borrow  money  for  the 
purpose  of  any  work,  or  for  the  purpose  of 
paying  off  any  loan  or  debt,  or  for  any  other 
purpose,  and  it  appears  to  the  Board  and  to  the 
Treasury  expedient  that  the  repayment  of  the 
money  to  be  borrowed  shall  be  spread  over  a 
series  of  years,  then  from  time  to  time  up  to 
the  thirty-first  day  of  December  one  thousand 
eight  hundred  and  seventy-eight  the  Board  may 
lend  to  the  vestry  or  district  board,  and  the 
vestry  or  district  board  may  borrow  from  the 
Board,  such  money  as  the  board  think  fit,  and 
as  the  vestry  or  district  board  are  authorised  and 
desire  to  borrow. 

The  aggregate  amount  lent  by  the  Board  under 
this  section  snail  not  exceed  two  hundred  thou- 
sand pounds. 

The  Board  in  order  to  raise  money  for  purposes 
of  this  section  may  from  time  to  time  create 
consolidated  stock. 

Money  lent  by  the  Board  under  this  section 
shall,  notwithstanding  anything  in  anv  other 
Act,  be  repaid  to  them  with  interest  within  such 
time  after  the  borrowing  as  the  Board  and  the 
borrowers  with  the  approval  of  the  Treasury 
agree,  not  exceeding  in  case  of  a  loan  for  pur- 
poses of  improvements  effected  by  the  widening 
of  streets  or  bridges  or  for  the  purpose  of  pur- 
chase of  land  in  fre  simple  sixty  years,  and  for 
any  other  purpose  thirty  years. 

In  case  of  a  loan  required  to  be  for  not  exceed- 
ing thirty  years  the  Board  shall  from  time  to 
time  carry  to  the  consolidated  loans  fund  such 
sums  as  the  Treasury  approve,  as  being  in  their 
opinion  sufficient  to  redeem  within  the  period 
for  which  the  loan  is  made,  not  exceeding  thirty 
years  from  the  date  of  the  creation  of  stock  for 

Purposes  of  this  section,  an  amount  of  consoli- 
ated  stock  equal  to  that  so  created. 

12.  Where  a  board  of  guardians  of  a  union  or 
parish  wholly  or  for  the  greater  part  in  the  Me- 
tropolis, as  defined  in  tne  Metropolis  Manage- 
ment Act,  1855,  desire  in  pursuance  of  authority 
vested  in  them  to  borrow  money  for  the  purpose 
of  any  work,  or  for  the  purpose  of  paying  off  any 
loan  or  debt,  or  for  any  other  purpose,  and  it 


206 


STATUTES  OF  THE  REALM. 


[chap.  62. 


appears  to  the  Board  and  the  Treasuiy  expedient 
that  the  repayment  of  the  money  to  he  borrowed 
shall  be  spread  over  a  series  of  years,  then  from 
time  to  time  up  to  the  thirty-first  day  of  De- 
cember one  thousand  eight  hundred  and  seventy- 
eight  the  Board  may  lend  to  the  board  of  guar- 
dians, and  the  board  of  guardians  may  borrow 
from  the  Board,  such  money  as  the  Board  think 
fit,  and  as  the  board  of  guardians  are  authorised 
and  desire  to  borrow. 

The  ag^gate  amount  lent  by  the  Board  under 
this  section  shall  not  exceed  two  hundred 
thousand  pounds. 

The  Board  in  order  to  raise  money  for  pur- 
poses of  this  section  may  from  time  to  time 
create  consolidated  stock. 

Money  lent  by  the  Board  under  this  section 
sliall,  notwithstanding  anything  in  any  other  Act, 
be  repud  to  them  with  interest  within  such  time 
after  the  borrowing  as  the  Board  and  the 
))orrower8  with  the  approval  of  the  Treasury 
a^ee,  not  exceeding  thirty  years. 

The  Board  shall  &om  time  to  time  carry  to  the 
consolidated  loans  fund  such  sums  as  the 
Treasury  approve,  as  being  in  their  opinion  suffi- 
cient to  redeem  within  the  period  for  which  the 
loan  is  made,  not  exceeding  thirty  years  from  the 
date  of  the  creation  of  stock  for  purposes  of  this 
section,  an  amount  of  consolidated  stock  equal  to 
that  so  created. 

13.  Where  any  corporation,  body  of  commis- 
sioners, burial  board,  or  other  public  body  having 
])ower  to  lei'v,  directly  or  indirectly,  rates  in 
respect  of  lands  in  the  Metropolis,  as  defined  in 
the  Metropolis  Management  Act,  1855,  or  to 
make  charges  on  rates  leviable  in  the  Metropolis 
as  so  defined,  or  to  take  within  the  Metropolis 
as  so  defined  dues  or  impositions  in  the  nature  of 
rates,  desire  in  pursuance  of  authority  vested  in 
them  to  borrow  money  for  the  purpose  of  any 
work,  or  for  the  purpose  of  paying  ofiP  any  loan 
or  debt,  or  for  any  other  purpose,  and  it  appears 
to  the  Board  and  to  the  Treasury  expedient  that 
the  repayment  of  the  money  to  be  borrowed  shall 
be  spread  over  a  series  of  years^  then  fromi  time  to 
time  up  to  the  thirty-first  day  of  December  one 
thousand  eight  hundred  and  seventy-eight, 
with  the  approval  of  the  Treasury,  the  Board  may 
lend  to  the  corporation,  commissioners,  burial 
board,  or  other  public  body,  and  they  may 
borrow  firom  the  Board,  sucn  money  as  the 
Board  think  fit,  and  as  the  corporation,  commis- 
sioners, burial  board,  or  other  public  body  are 
authorised  and  desire  to  borrow. 

The  aggregate  amount  lent  by  the  Board  under 
this  section  shall  not  exceed  fifty  thousand  pounds. 

The  Board  in  order  to  raise  money  for  purposes 
of  this  section  may  firom  time  to  time  create 
consolidated  stock. 

Money  lent  by  the  Board  under  this  section 


shall,  notwithstanding  anything  in  any  other  Act, 
be  repaid  to  them  with  interest  within  such  tune 
after  the  borrowing  as  the  Board  and  the 
borrowers  with  the  approval  of  the  Treasury 
agree,  not  exceeding  in  case  of  a  loan  for  purposes 
of  improvements  effected  by  the  widening  of 
streets  or  bridges  or  for  the  purpose  of  purchase  of 
land  in  fee  simple  sixty  years,  and  for  any  other 
purpose  thirty  years . 

In  case  of  a  loan  required  to  be  for  not  ex- 
ceeding thirty  years  the  Board  shaU  from  time  to 
time  cany  to  the  consolidated  loans  fund  such 
sums  as  the  Treasury  approve,  as  being  in  their 
opinion  sufficient  to  redeem  within  the  period  for 
which  the  loan  is  made,  not  exceeding  thirty 
years  from  the  date  of  the  creation  of  stock  for 
purposes  of  this  section,  an  amount  of  consoli- 
dated stock  equal  to  that  so  created. 

Nothing  in  this  section  shall  applj  to  the  cue 
of  the  managers  of  the  Metropolitan  Asylum 
District  or  of  the  School  Board  for  London.  ' 

14.  The  Board  may  from  time  to  time  up  to 
the  thirty-first  day  of  December  one  thousand 
eight  hundred  and  seventy-eight  lend  to  the 
managers  of  the  Metropolitan  Asvlum  District, 
in  addition  to  the  sum  of  five  hundred  thousand 
pounds  authorised  by  section  thirty-seven  of  the 
Metropolitan  Board  of  Works  (Loans)  Act,  1869, 
and  to  the  sum  of  one  hundred  thousand  pounds 
authorised  by  section  seventeen  of  the  Metro- 
politan Board  of  Works  (Loans)  Act,  18/1,  and  to 
the  sum  of  one  hundred  thousand  pounds 
authorised  by  section  seven  of  the  Act  of  1875, 
and  to  the  sum  of  one  hundred  thousand  pounds 
authorised  by  section  ten  of  the  Act  of  1876,  such 
sums  as  the  managers  are  from  time  to  time 
authorised  by  the  Local  Government  Board  to 
borrow  in  pursuance  of  the  Acts  in  the  first- 
mentioned  section  referred  to  not  exceeding  in 
the  whole  fiifiy  thousand  pounds,  and  the  first- 
mentioned  section  shall  be  construed  as  if  eight 
hundred  and  fifty  thousand  |)ounds  were  therein 
substituted  for  five  hundred  thousand  pounds. 

15.  Notwithstanding  anything  in  this  Act,  or 
in  anv  other  Act  relating  to  the  Board,  contained, 
the  Board,  with  the  consent  of  the  Treasury, 
may  from  time  to  time«  as  they  think  fit,  raise 
any  part  of  the  moneys  which  they  are  by  this 
Act  authorised  to  raise^  not  exceeding  In  the 
whole  the  sum  of  four  million  six  hundred  and 
twenty-two  thousand  and  seven  pounds,  by  the 
issue  oi  bills  under  this  Act. 

16.  A  bill  under  this  Act  (in  this  Act  refeired 
to  as  a  ''  MetroDolitan  bill ")  shaU  be  a  bill  in 
form  prescribea  by  a  regulation  niade  in  pur- 
suance of  this  Act  for  the  payment  of  the 
principal  sum  named  therein  in  the  manner  and 
at  the  date  therein  mentioned,  so  that  the  date  be 
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not  less  than  three  nor  more  than  twelve  months 
from  the  date  of  the  bill. 

Interest  shall  be  payable  in  respect  of  a  Metro- 
politan bill  at  such  rate  and  in  such  manner  as  the 
Board,  with  the  consent  of  the  Treasury,  may 

direct. 

17.  All  moneys  raised  by  the  issue  of  any 
Metropolitan  bills  shall  be  paid  to  the  Board, 
and  shall  be  expended  by  them  for  the  purposes 
for  which  the  same  are  by  this  Act  authorised  to 
1)6  raised  respectively.  The  principal  money  and 
interest  expressed  in  any  Metropolitan  bill  to  be 
{nyable  shall  be  charged  on  the  consolidated  rate, 
and  shall  be  payable  out  of  the  said  rate,  or  as 
regards  principal  out  of  moneys  raised  by  the 
creation  of  consolidated  stock  under  this  Act  for 
the  purpose  for  which  such  principal  money  has 
been  expended,  and  as  regards  interest  out  of  the 
consolidated  loans  fund. 

18.  With  respect  to  the  issue  of  Metropolitan 
bills  the  following  provisions  shall  have  effect : 

(1.)  Metropolitan  bills  shall  be  issued  under 
the  authority  of  a  warrant  sealed  by 
the  Board  and  countersigned  on  behalf 
of  the  Treasury : 

(2.)  Each  Metropolitan  bill  shall  be  for  the 
amount  directed  by  the  Board  : 

(3.)  Each  Metropobtan  bill  shall  be  sealed  by 
the  Boiurd,  the  sealing  being  attested  by 
the  clerk  in  his  own  name. 

19.  The  Board  roav  from  time  to  time,  with 
the  consent  of  the  Treasurv,  make,  and  when 
made  rescind,  alter,  and  ada  to,  regulations  for 
carrying  into  effect  the  provisions  of  this  Act 
with  respect  to  Metropolitan  bills,  and  in  par- 
ticular— 

U)  For  regulating  (subject  to  the  provisions  of 
this  Act)  the  preparation,  form,  mode 
of  issue,  mode  of  payment,  and  cancel- 
lation of  Metropolitan  bills : 

(\i.)  For  regulating  the  issue  of  a  new  Metro- 
politan bill  in  lieu  of  one  defaced,  lost, 
or  destroyed : 

(3.)  For  preventing,  by  the  use  of  counterfoils 
or  of  a  special  description  of  paper  or 
otherwise,  fraud  in  relation  to  the 
Metropolitan  bills : 

(4.)  For  the  proper  discharge  to  be  given  upon 
the  payment  of  a  Metropolitan  bill : 

Every  regulation  purporting  to  be  made  in 
pursuance  of  this  section  shall  be  deemed  to  be 


within  the  powers  of  this  Act,  and  shall  have 
effect  as  if  it  were  enacted  in  this  Act. 

20.  For  the  purpose  of  paying  off  the  principal 
money  of  any  Metropolitan  bills  the  Board  may 
raise  any  sum  which  they  are  by  this  Act  empower- 
ed to  raise  by  the  creation  of  consolidated  stock 
for  the  purposes  for  which  such  principal  money 
has  been  expended,  not  exceeding  the  amount  of 
such  principal  money,  but  save  as  aforesaid  the 
powers  given  to  the  Board  by  this  Act  to  raise 
moneys  for  any  purposes  by  the  creation  of  con- 
solidated stock  snail  be  suspended  to  the  amounts 
and  for  the  periods  to  and  for  which  moneys  are 
for  the  time  being  authorised  by  the  Treasury  to 
be  raised  for  such  purposes  respectively  by  the 
issue  of  Metropolitan  bills. 

21.  Sections  eight,  nine,  ten,  and  eleven  of  the 
Act  of  the  twenty-foinrth  and  twenty-fifth  years 
of  the  reign  of  Her  present  Majesty,  chapter 
ninety-eight,  intituled  ''An  Act  to  consolidate 
'*  and  amend  the  Statute  Law  of  England  and 
"  Ireland  relating  to  indictable  offences  by  for- 
"  gery,"  (which  sections  relate  to  the  forgery 
of  and  other  frauds  relating  to  Exchequer  bills,) 
shall  apply  to  the  Metropolitan  bills,  and  shall 
have  eflrect  as  if  "  Exche<}uer  bill "  in  those 
sections  included  *'  Metropolitan  bill." 

22.  The  Board  may  enter  into  such  arrange- 
ments with  any  bank  approved  by  the  Treasury 
for  carrying  into  effect  the  provisions  of  this  Act 
with  respect  to  the  issue  of  Metropolitan  bills, 
and  to  the  payment  of  the  principal  sum  named 
therein,  and  to  «ll  matters  relating  thereto,  and 
for  the  proper  remuneration  of  such  bank  with 
reference  thereto,  as  thev  may  think  proper  and 
as  may  be  approved  by  the  Treasury. 

23.  The  limitation  on  the  borrowing  power  of 
the  Board  contained  in  section  thirty-eight  of 
the  Metropolitan  Board  of  Works  (Loans)  Act, 
1869,  shall  not  extend  to  money  raised  by  the 
Board  for  purposes  mentioned  in  this  Act. 

24.  All  sums  received  by  the  Board  in  respect 
of  interest  on  or  principal  of  any  loan  made  by 
them  under  this  Act  shall  be  carried  to  the  con- 
solidated loans  fund. 

25.  The  provisions  of  section  three  of  the 
Metropolitan  Board  of  Works  (Loans)  Act,  1869, 
shall  extend  and  apply  to  and  shall  authorise  the 
raising  in  manner  therein  mentioned  of  any 
money  by  the  Board  with  the  sanction  of  the 
Treasury  under  any  powers  of  borrowing. 
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Schedule. 


New  Money  Powers  conferred  in  this  Act. 


Section  of  Act. 


Purpose. 


(fl)  Supplemental  for  1877. 


3 
4 
5 
6 

(6)  For  1878. 

7 

8 
9 


10 
11 
12 
13 
14 


Fire  Brigade  -  .  - 

Loans  to  vestries  and  district  boards 
Loans  to  guardians 
Loans  to  public  bodies 


Minor  improvements  -  -  .  . 

Fire  Brigade  -  -  -  -  . 

Street  Improvements  Act,  1877>  and  other  Acts,  viz. : 
Street  Improvements     -  -  -  - 

Svdenham  Recreation  Ground   ... 
dlapham  Common  and  Bostal  Heath    • 

Street  improvements  under  Act  of  1872     - 

Loans  to  vestries  and  district  boards 

Loans  to  guardians  .... 

Loans  to  public  bodies       .... 

Loans  to  managers  of  Metropolitan  Asylums  District 


3,712,507 

4,500 

30,000 


Amoant 


15,000 
50,000 
90,000 
50.000 


lOO/lOO 
20,000 


3,747.007 

60,000 
200,0<i0 
200,000 

50.000 

jf4.622,007 


Chap.  53. 
Prisant  (Scotlafid), 


abstract  of  the  enactments. 
Preliminary » 

1.  Short  Hth  of  Act, 

2.  Commencement  of  Act, 

3.  Extent  of  Act, 

PART  I. 
Transfer  and  Administration  of  Prisons. 

Transfer  of  Prisons, 

4.  Maintenance  of  prisons  and  prisoners  out  of  public  funds, 

5.  Prisons  to  vest  in  Secretary  of  State, 

6.  General  rules  for  prisons  made  by  Secretary  of  State  to  continue. 

Administration  of  Prisons. 
Prison  Commissioners. 

7.  Appointment  of  Prison  Commissioners. 

8.  Appointment  of  inspectors,  officers,  and  servants. 
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9.  Salaries.\ 

10.  Duties  of  Prisou  Commissioners. 

11.  Reports  by  Prison  Commissioners, 

12.  Report  to  contain  information  as  to  manufactuiring  processes  in  prison. 

13.  Return  of  punishments  to  be  made  yearly. 

Visiting  Committee, 

14.  AppomtmiaU  of  visiting  committee  of  prisons. 

15.  Duties  of  visiting  committee, 

16.  Visit  to  prison  by  any  sheriff  or  justice. 


PART  II. 
Supplemental  Provisions. 

As  to  Obligation  to  maintain  Prisons, 

17.  Termination  of  local  obligation  to  maintain  prisons. 

18.  Compensation  to  be  made  in  place  of  prison  accommodation,'^ 

19.  Compensation  to  be  made  to  prison  authority  in  respect  of  accommodation  provided  for  prisoners  of 

some  other  authority, 
'JO,  Allowance  to  be  made  to  prison  authority  in  respect  of  uncompleted  prison. 
-1.  Power  to  prison  authority  to  erect  new  prison. 

As  to  Contracts  and  Debts, 

'22,  General  soring  of  rights  of  creditors, 

23.  Determination  of  contracts  between  prison  authorities. 

24.  Existing  debts  to  be  defrayed  by  prison  authorities, 

25.  Provision  as  to  continuing  contracts. 

As  to  Assets, 

26.  Provision  as  to  assets. 

As  to  Classification  and  Commitment  of  Prisoners, 

27.  Confinement  of  prisoners  before  and  during  trial, 

28.  Confinement  ^prisoners  after  conviction, 

29.  Confinement  of  civil  prisoners, 

'iO.  Secretary  of  State  may  legalise  police  cells  as  places  of  detention  for  short  periods. 
3\,  Saving  as  to  commitment  of  prisoners, 
32.  Legal  custody  of  prisoner. 

Discharge  of  Prisoners. 

3*3.  Provision  where  term  of  imprisonment  expires  on  Sunday, 

'M.  Power  to  Secretary  of  State  to  grant  certificates  to  Prisoners  Aid  Societies,  and  to  revoke  or  suspend 
the  same, 

35.  Allowance  to  discharged  prisoner, 

36.  Discharged  prisoner  may  be  provided  with  means  of  returning  to  his  home. 

As  to  Jurisdiction, 

.37.  Jurisdiction  qf  sheriff  and  other  oficers, 
38.  Prisoners  under  sentence  of  death. 

As  to  DiscoHtinuance  of  Prisons, 

«' 19.  Power  of  Secretary  of  State  to  discontinue  prisons, 

40.  Effect  of  discontinuance  of  prison. 

Status  of  Oficers, 

41.  Position  and  duties  of  existing  officers  of  Managers  of  General  Prison  at  Perth, 

42.  Position  and  duties  of  existing  oficers  of  prisons, 
I'X  Superannuation  of  oficers  and  abolition  qf  offices. 
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As  to  MkeeUaneous  Matters, 

44.  Regulations  as  to  hard  lab<mr. 

45.  Special  rules  as  to  treatment  of  uneonmcted  prisoners  and  certain  other  prisoners, 

46.  Treatment  of  prisoners  convicted  of  sedition,  SfC. 

47.  Treatment  of  persons  committed  for  contempt  of  court, 

48.  Test  of  malinaering  to  be  made  only  with  authority  of  visiting  committee,  ^'c, 

49.  Duties  of  medical  officer, 

50.  Limitation  of  time  of  confinement  in  a  punishment  cell, 

51.  Duties  of  governor, 

52.  As  to  insane  prisoners. 

53.  Procurator  fiscal  shall  hold  public  inquiry  on  prisoner  who  has  died  in  prison. 

54.  Transfer  of  duties  of  existing  inspectors  of  prisons, 

55.  Power  of  authority  to  borrow  on  rate. 

56.  Power  qf  Public  Works  Loan  Commissioners  to  lend, 
5/.  Legal  estate  in  prison  to  be  in  the  Prison  Commissioners. 

58.  As  to  rules  of  Secretary  of  State,  and  r^al  of  inconsistent  enactments, 

59.  Saving  clause  as  to  pensions, 

60.  Superannuation  to  clerk  or  treasurer,  ifc, 

61.  Repeal  of  section  50  q^  20  4*  21  Vict,  c,  7\.,  and  constitution  of  District  Boards  ofLunaen. 

62.  Provision  for  expense  of  Lunacy  District  Board  where  there  is  no  district  asylum. 

63.  Provision  for  Uvying  certain  assessments  heretofore  levied  along  with  the  prison  assessment, 

64.  8  4*  9  Vict.  c.  19.  incorporated  with  this  Act  for  acquisition  of  lands, 

65.  Returns  of  warrants  qf  tmprisonment  and  sentences. 

Judicial  Statistics. 
S6,  Prison  Commissioners  to  discharge  duties  of  department  of  Judicial  Statistics. 

Reformatories  and  Industrial  Schools, 

67»  Commissioners  of  supply  of  counties  or  magistrates  qf  burghs  may  contribute  to  rrformaiories  or 
industrial  schools. 

Arrangement  and  Arbitration, 

68»  Power  of  Secretary  qf  State  and  prison  authority  to  compromise  and  refer  to  arbitration. 

Definitions, 

69.  Definition  of  *' furniture  and  effects  belonging  to  a  prison." 
70*  Definition  of  **  prisoner  **  and  "  maintenance  of  prisoner.'* 

71.  Definitions  of  other  terms  used  in  this  Act, 

Repeal  of  Acts, 

72.  Repeal  of  Acts, 

Schedule, 


An  Act  to  amend  the  Law  relating  to 
Prisons  in  Scotland. 

(14tb  August  1877.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

Preliminary, 

1.  This  Act  may  be  cited  for  all  purpoMi  as 
the  Prisons  (Scotland)  Act,  1877. 


2.  This  Act  shall,  except  as  is  hereio-itW 
otherwise  provided,  and  except  in  so  far  as  rdstes 
to  the  making  of  rules  by  the  Secretuy  of  State, 
in  pursuance  of  any  power  transfSened  to  or 
vested  in  the  Secretery  of  State  by  this  Act, 
which  rules  may  be  made  at  any  time  after  the 
passing  of  this  Act,  come  into  operation  on  the 
first  <my  of  April  one  thousand  eight  hiuidrai 
and  seventy-eight,  which  day  is  herdihafttf 
referred  to  as  the  commencement  of  this  Act 

3.  This  Act  shaU  not  extend  io  Eogland  ur 
Ireland,  but  shall  apply  in  Scotland  to  idl  prisons 
as  herein-after  defined. 
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PART  I. 
Transpkr  and  Administration  of  Prisons. 

Transfer  of  Prisons, 

4.  On  and  after  the  commencement  of  this  Act 
all  expenses  incurred  in  respect  of  the  mainte- 
nance of  prisons  to  which  this  Act  applies,  and  of 
the  prisoners  therein,  shall  he  defrayed  out  of 
mon^  provided  by  Parliament. 

5.  Subject  as  in  this  Act  mentioned — 

(1.)  The  prisons  to  which  this  Act  applies, 
and  the  furniture  and  effects  belong- 
ing thereto;  also, 

(2.)  The  appointment  of  all  officers,  and  the 
control  and  safe  custody  of  the  pri- 
soners in  the  prisons  to  which  this 
Act    applies;    also    all  powers  and 
jurisdiction  vested  in  or  exerciseable 
by   the    Managers  of    the    General 
Fraon  at  Perth,  or  any  prison  autho- 
rities appointed  in  pursuance  of  the 
Prisons  (Scotland) Administration  Act, 
1860,  or  any  Act  amending  the  same, 
in  relation    to  prisons  or    prisoners 
within  their  jurisdiction, 
shall,  on  and  after  the  commencement  of  this 
Act,  be  transferred  to,  vested  in,  and  exercised  by 
one  of  Her  Majesty's  Prixicipal   Secretaries  of 
State,  in  this  Act  referred  to  as  the  Secretary  of 
State. 

6.  All  rules  for  prisons  in  Scotland  which  have 
before  the  commencement  of  this  Act  been  certi- 
fied under  the  hand  of  one  of  Her  Majesty's 
Principal  Secretaries  of  State  in  pursuance  of  the 
Priaons  (Scothind)  Administration  Act,  1860, 
and  have  not  been  superseded  by  the  provisions 
of  this  Act,  OT  by  rules  made  as  herein-after  pro- 
rided,  shall  continue  to  be  rules  for  prisons  in 
Scotland  :  Provided  that  it  shall  be  lawful  for  the 
Secretary  of  State  at  any  time  after  the  passing 
of  this  Act  to  repeal,  alter,  or  add  to  sucn  rules, 
and  such  repeal,  alteration,  or  addition  shall  be 
hj  writing  under  the  hand  of  the  Secretary  of 
State,  which  shall  be  subject  to  the  provisions 
herein  contained  as  to  rules  or  regulations  made 
by  the  Secretary  of  State. 

A  copy  of  all  the  rules  for  the  time  being  in 
force  shall  be  posted  in  some  conspicuous  place 
in  every  prison  to  which  the  same  relate. 

Wherever  in  any  enactment  reference  is  made 
to  rules  made  under  and  in  virtue  of  the  powers 
conferred  by  the  Priaons  (Scotland)  Adminis- 
tration Act,  1860,  such  reference  shall  be  deemed 
and  taken  to  be  made  to  rules  made  or  rontioued 
or  altered  under  and  in  virtue  of  the  powers 
conferred  by  this  Act. 


Administration  of  Prisons. 

Prison  Commissioners, 

7.  For  the  purpose  of  aiding  the  Secretary  of 
State  in  carrying  into  effect  the  provisions  of  this 
Act  relatuig  to  prisons  in  Scotland,  Her  Majesty 
may,  on  the  recommendation  of  the  Secretary  of 
State,  at  any  time  after  the  passing  of  this  Act, 
by  warrant  under  Her  Sign  Manual  appoint  any 
number  of  persons  not  exceeding  three  to  be 
Commissioners  during  Her  Majesty's  pleasure, 
and  may,  on  the  recommendation  of  the  Secretary 
of  State,  on  the  occasion  of  any  vacancy  in  the 
office  of  any  Commissioner  by  death,  resignation, 
or  otherwise,  by  the  like  warrant  appoint  some 
other  fit  person  to  fill  such  vacancy.  For  the 
like  purpose  the  Sheriff  of  the  county  of  Perth 
and  the  Crown  Agent  for  Scotland  for  the  time 
being  shall  be  Commiasioners  ex  officio.  The 
Commissioners  shall  be  a  body  corporate,  with 
power  to  hold  land  so  far  as  may  be  necessary  for 
the  purposes  of  this  Act,  and  shall  be  styled 
"  The  Prison  Commissioners  for  Scotland." 

The  Secretary  of  State  may  from  time  to  time 
appoint  one  of  the  Commissioners  to  be  chair- 
man. 

Any  act  or  thing  required  or  authorised  to  be 
done  Dj  the  Prison  Commissioners  may  be  done 
by  any  one  or  more  of  them  as  the  Secretary  of 
State  may  by  general  or  special  rule  direct. 

8.  The  Prison  Commissioners  shall  be  assisted 
in  the  performance  of  their  duties  by  such 
number  of  inspectors,  storekeepers,  accountants, 
and  other  officers  and  servants  as  may,  with  the 
sanction  of  the  Treasury  as  to  number,  be  deter- 
mined by  the  Secretary  of  State.  The  inspectors 
shall  be  appointed  by  the  Secretary  of  State,  the 
other  officers  and  servants  of  the  Prison  Com- 
missioners by  the  Prison  Commissioners  them- 
selves, subject  to  the  approval  of  the  Secretary  of 
State. 

9.  There  may  be  paid,  out  of  moneys  pro- 
vided by  Parliament,  to  any  two  of  the  Prison 
Commissioners  such  salary  for  their  services  as 
the  Secretary  of  State  may,  with  the  consent  of 
the  Treasury,  determine. 

There  shall  be  paid,  out  of  moneys  provided  by 
Parliament,  to  the  inspectors  ana  other  officers 
and  servants  of  the  Prison  Commissioners  such 
salaries  as  the  Secretary  of  State  may,  with  the 
consent  of  the  Treasury,  determine. 

10.  The  general  superintendence  of  prisons 
under  this  Act  shall  be  vested  in  the  Prison 
Commissioners,  subject  to  the  control  of  the 
Secretary  of  State. 

The  Secretary  of  State  shall  appoint  the 
governors,  matrons,  and  medical  officers  of 
prisons,  such  medical  officers  being  medical  practi- 
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tioners  duly  registered  under  the  Medical  Act, 
and  any  Acts  amending  the  same ;  and  he  shall 
also  appoint  to  each  prison  a  chaplain  heing  a 
minister  or  licentiate  of  the  Church  of  Scotland. 
Suhject  as  in  this  Act  mentioned,  the  Prison 
Commissioners  shall  appoint  all  other  officers  in 
prisons  (herein-after  called  subordinate  officers), 
such  appointments  to  be  for  general  prison 
service.  The  Prison  Commissioners  shall  also 
make  contracts,  and  do  all  other  acts  necessary 
for  the  maintenance  of  the  prisons  and  prisoners 
within  their  jurisdiction. 

The  Prison  Commissioners  shall  have  such 
office  accommodation  as  the  Secretary  of  State 
may,  with  the  ccmsent  of  the  Treasury,  de- 
termine. 

Subject  to  the  control  of  the  Secretary  of  State, 
the  Prison  Commissioners,  by  themselves  or 
their  officers,  shall  visit  and  inspect  the  prisons 
within  their  jurisdiction,  and  shall  examine  into 
the  state  of  the  buildings,  so  as  to  form  a  judg- 
ment as  to  the  repairs,  additions,  or  alterations 
which  may  appear  necessary,  regard  being  had  to 
the  arrangements  requisite  for  the  separation  of 
prisoners  and  enforcement  of  hard  labour,  and 
shall  further  examine  into  the  conduct  of  the 
respective  officers  and  the  treatment  and  conduct 
of  the  prisoners,  the  means  of  setting  them  to 
work,  the  amount  of  their  eamiDgs,  and  the 
expenses  attendinff  the  prison,  and  shall  inquire 
into  all  abuses  within  the  prison,  and  regulate  all 
matters  required  to  be  regulated  by  them. 

Subject  to  the  control  of  the  Secretary  of  State, 
the  Prison  Commissioners,  or  any  one  or  more  of 
them,  may,  in  addition  to  any  powers  otherwise 
conferred  on  them  by  this  Act,  exercise  in  rela- 
tion to  any  prison  under  this  Act,  and  the 
prisoners  therein,  all  powers  and  jurisdiction  by 
any  Act  of  Parliament,  or  by  any  rules  duly 
made  in  pursuance  thereof,  exerciseable  by  the 
prison  authority  of  a  prison.  And  any  reports, 
acts,  or  things  required  to  be  made  or  done  to  or 
by  or  in  relation  to  the  prison  authority  of  a 
prison  by  any  Act  of  Parliament,  or  by  any  such 
rules,  shall,  except  in  so  far  as  is  otherwise  pro- 
vided by  this  Act,  be  made  or  done  to  or  by  or  in 
relation  to  the  Prison  Commissioners,  or  any  one 
or  more  of  them,  or  to  or  by  or  in  relation  to  such 
persons  or  person  as  the  Secretary  of  State  may 
from  time  to  time  appoint. 

The  Prison  Commissioners  shall,  in  the 
exercise  of  their  powers  and  jurisdiction  under 
this  Act,  conform  to  any  directions  which  may 
from  time  to  time  be  given  to  them  by  the 
Secretary  of  State. ' 

11.  The  Prison  Commissioners  shall,  at  such 
time  or  times  as  the  Secretary  of  State  may  direct, 
make  a  report  or  reports  to  the  Secretary  of 
State  of  the  condition  of  the  prisons  and  prisoners 
within  their  jurisdiction,  ana  an  annual  report  to 


be  made  by  them  with  respect  to  eveij  prison 
within  their  jurisdiction  shall  be  laid  before  both 
Houses  of  Parliament. 

12.  Whereas  it  is  expedient  that  the  expense 
of  maintaining  in  prison  prisoners  who  have  been 
convicted  of  crime  should  in  part  be  defirayed  bj 
their  labour  during  the  period  of  their  imprison- 
ment, and  that,  with  a  view  to  defiraying  such 
expenses,  and  also  of  teaching  prisoners  modes 
of  gaining  honest  livelihoods,  means  should  be 
taken  for  promoting  in  prison  the  exerdse  of  and 
instruction  in  useful  trades  and  manufactures,  bo 
far  as  may  be  consistent  with  a  due  regard  on  the 
one  hand  to  the  maintenance  of  the  penal  cha- 
racter of  prison  discipline,  and  on  the  other  to 
the  avoidance  of  unaue  pressure  on  or  competi- 
tion with  any  particular  trade  or  industry :  Be  it 
enacted,  that  the  annual  report  of  the  Prison 
Commissioners  required  by  this  Act  to  be  laid 
before  both  Houses  of  Parliament  shall  state  the 
various  manufacturing  processes  carried  on  in 
each  of  the  prisons  within  their  jurisdiction,  and 
such  statement  shall  contain  such  particulars  as 
to  the  kind  and  quantities  of,  and  as  to  the  com- 
mercial value  of  the  labour  on  the  manu&ctares, 
as  to  the  number  of  prisoners  employed,  and 
otherwise,  as  may,  in  the  opinion  of  the  Seoetarr 
of  State,  be  best  calculated  to  afford  information 
to  Parliament. 

13.  The  Prison  Commissioners  shall  make  a 
yearly  return  to  Parliament  of  all  punishments  of 
any  kind  whatsoever  which  may  have  been  in- 
flicted within  each  prison,  and  the  offences  for 
which  such  punishments  were  inflicted. 

VisUinff  CommUtee. 

14.  A  visiting  committee  shall  annoally  be 
appointed  for  every  ordinary  prison  under  this 
Act,  consisting  of  such  number  of  persons  being 
commissioners  of  supply  or  justices  of  the  pcaec 
of  counties,  and  magistrates  of  burghs,  to  be 
appointed  in  such  manner,  and  to  be  chosen  at 
such  time  as  the  Secretary  of  St^te,  having 
regard  to  the  locality  of  the  prison,  to  the  prison 
authority  heretofore  having  jurisdiction  over 
such  prison,  and  to  the  dass  of  prisoners  to  be 
confined  in  such  prison,  may  from  time  to  time 
by  any  general  or  special  rule  prescribe. 

The  conunissioners  of  supply  of  any  county 
shall  appoint  members  of  a  viating  committee 
when  assembled  at  such  general  or  snecial  meet- 
ing as  may  be  prescribe  by  the  Secretary  of 
State. 

The  magistrates  of  a  burgh  shall  hold  a  speml 
meeting  at  such  time  as  may  be  prescribed  b; 
the  Secretary  of  State,  for  the  purpose  of  appoint- 
ing any  members  of  a  visiting  committee  they 
may  be  required  to  appoint. 
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Nothing  in  this  Act^  or  in  any  rules  to  be  made 
under  this  Act,  sball  restrict  any  member  pf  the 
rislting  committee  for  any  prison  from  visiting 
the  prison  at  any  time,  and  any  such  member 
shall  at  ail  times  hare  free  access  to  every  part  of 
the  prison,  and  to  every  prisoner  therein. 

15.  The  Secretary  of  Stat«  shall,  on  or  before 
the  commencement  of  this  Act,  make  and  pubUsh, 
and  may  hereafter  from  time  to  time  repeal,  alter, 
or  add  to,  rules  with  respect  to  the  duties  of  a 
risiting  conunittee,  ana  such  conmiittee  shall 
conform  to  any  rules  so  made,  but,  subject  as 
aforesaid,  the  members  of  such  committee  shall 
from  time  to  time  and  at  firequent  intervals  visit 
the  prison  for  which  they  are  appointed,  and  hear 
any  complaints  which  mav  be  made  to  them  by 
the  prisoners^  and  if  asked  privately.  They  shall 
report  on  any  abuses  within  the  prison,  and  also 
on  any  repairs  which  may  be  urgently  required  in 
the  prison,  and  shall  further  take  cognizance  of 
any  matters  of  pressing  necessity,  and  do  such 
acts  and  perform  such  duties  in  relation  to  a 
prison  as  they  may  be  required  to  do  or  perform 
bj  the  Secretary  of  State. 

The  visiting  committee  shall  report  to  the 
Secretary  of  State  anv  matters  with  respect  to 
which  they  may  consider  it  expedient,  and  shall 
report  to  the  Secretary  of  State  as  soon  as  may 
he,  and  in  such  manner  as  he  may  direct,  any 
matter  respecting  which  they  may  be  required  by 
the  Secretary  of  State  to  report. 

16.  Any  sherifE  or  justice  of  the  peace,  having 
jurisdiction  in  the  place  in  which  a  prison  is 
situate,  or  having  jurisdiction  in  the  place  where 
the  offence  in  respect  of  which  any  prisoner  may 
be  confined  in  prison  was  committed,  mav,  when 
he  thinks  fit,  enter  into  and  examine  the  con- 
dition of  such  prison,  and  of  the  prisoners 
therein,  and  he  may  enter  any  observations  he 
may  think  fit  to  make  in  reference  to  the  con- 
dition of  the  prison,  or  abuses  therein,  in  the 
visitors  book  to  be  kept  by  the  governor ;  and  it 
shall  be  the  duty  of  the  governor  to  draw  the 
attention  of  the  visiting  committee,  at  their  next 
visit  to  the  prison,  to  any  entries  made  in  the  said 
hook ;  but  he  shall  not  be  entitled,  in  pursuance 
of  this  section,  to  visit  any  prisoner  under  sentence 
of  death,  or  to  communicate  with  any  prisoner, 
except  in  refierence  to  the  treatment  in  prison  of 
such  prisoner,  or  to  some  complaint  that  such 
prisoner  may  make  as  to  such  treatment. 


PART  II. 

SUPPLKMENTAL  PbOVISIONS. 

As  to  Obligation  to  maintain  Prisons, 

1/.  On  and  after  the  commencement  of  this 
Act  the  obligation  of  any  prison  authority  or  any 


county  or  burgh  to  maintain  a  prison  or  to  pro- 
vide prison  accommodation  for  its  prisoners  snail 
cease. 

18.  Where  at  the  time  of  the  oonmiencement 
of  this  Act  any  prison  authority  has  no  prison  of 
its  own,  or  has  not  a  prison  or  prisons  of  its  own 
adequate  to  the  acconmiodation  of  the  prisoners 
belonging  to  such  authority,  it  shall  pay  into  the 
receipt  of  the  Exchequer  one  hundred  and  twenty 
pounds  in  respect  of  each  prisoner  belonging  to 
such  prison  authority  for  whom  cell  accommoda- 
tion has  not  at  such  tune  as  last  aforesaid  been 
provided  by  such  authority  in  a  prison  of  its 
own. 

Any  sum  payable  by  a  orison   authority  in 

Sursuance  of  this  section  shall  be  deemed  to  be  a 
ebt  due  from  the  prison  authority  to  the  Crown, 
and  maybe  recovered  accordingly  from  the  county 
and  burgh  or  burghs  at  the  passing  of  this  Act 
within  the  jurisdiction  thereof,  subject  to  the 
allocation  herein-after  provided. 

Where  one  prison  authority  has  contributed  a 
sum  of  money  towards  the  construction  by  some 
other  prison  authori^  of  cell  accommodation  for 
.the  use  of  the  prisoners  of  the  contributing 
authority,  and  sucn  cell  accommodation  has  been 
constructed  accordingly,  then  in  assessing  the 
sum  payable  into  the  Exchequer  by  the  contri- 
buting authoritv  under  this  section,  the  contribu- 
tion so  made  shaU  be  taken  into  consideration, 
and  a  proportionate  deduction  be  made  accord- 
ingly. 

Any  sum  payable  by  a  prison  authority  in  pur- 
suance of  tnis  section  shall  be  allocated  upon 
and  recovered  firom  the  county  and  burgh  or 
burghs  at  the  passing  of  this  Act  within  the 
jurisdiction  of  such  prison  authority  in  such  pro- 
portions as  shall  be  determined  by  the  Secretazy 
of  State,  having  regard  to  the  valuations  of  such 
county  and  burgh  or  burghs  respectively.  Any 
sum  so  allocated  upon  a  county  snail  be  a  charge 
upon  the  county  general  assessment  thereof,  and 
any  sum  so  allocated  upon  a  bur^h  shsJl  be  a 
charge  upon  such  municipal  or  pohce  assessment 
or  upon  the  yearly  proceeds  of  the  common  good 
and  revenues  of  the  burgh  as  the  magistetes 
may  determine. 

For  the  purposes  of  this  section  the  commis- 
sioners of  supply  of  a  county,  and  the  magistrates 
of  a  burgh,  may  borrow,  and  the  Public  Works 
Loan  Commissioners  may  advance  by  way  of 
loan,  to  bear  interest  at  such  rate  per  centum  as 
the  Treasury  may  determine  to  be  sufficient  to 
prevent  any  loss  to  the  Exchequer,  such  sum  as 
may  be  reouired^  so  that  the  whole  amount  so 
borrowed  oe  discharged  within  a  period  not 
exceeding  thirty-five  years. 

19.  Where  before  the  first  day  of  January  one 
thousand  eight  hundred  and  seventy-seven,  any 
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prison  authority  having  more  than  sufficient  cell 
accommodation  for  the  number  of  prisoners 
belonging  to  such  prison  authority,  and  which 
prison  authority  is  in  this  section  called  the 
receiving  authority,  has  contracted  with  any  other 
prison  authority,  in  this  section  called  the  sending 
authority,  that  the  recei\nng  authority  is  to 
receive  into  its  prisons  any  prisoners  belonging 
to  such  sending  authority,  and  such  receiving 
authorilr  has  in  the  performance  of  such  contract 
provided  cell  accommodation  for  the  prisoners  of 
the  sending  authority,  there  shall  be  paid  to  the 
receiving  authority,  out  of  moneys  provided  by 
Parliament,  any  loss  it  may  have  so  sustained  in 
relation  to  such  contract  for  cell  accommodation 
by  reason  of  the  passing  of  this  Act,  so  that  the 
expense  of  providing  cell  accommodation  for  any 
one  prisoner  shall  not  in  any  case  be  held  to  have 
exceeded  the  sum  of  one  hundred  and  twenty 
pounds. 

For  the  purposes  of  this  section  any  public 
department  of  State  which  has  made  contracts 
with  respect  to  prisoners  shall  be  included  under 
the  term  **  prison  authority." 

Where  it  appears  that  any  contract  under  this 
section  is  intended  to  be  renewed  at  the  expira- 
tion of  its  subsisting  term,  the  intention  of 
renewal  shall  be  taken  into  consideration  in 
estimating  the  loss  sustained  by  the  receiving 
authority. 

Where  a  prison  authority  has  provided  a  prison 
or  prisons  of  its  own  more  than  adequate  for  the 
accommodation  of  its  prisoners,  it  shall  be 
entitled  to  receive,  out  of  moneys  to  be  provided 
by  Parliament,  compensation  to  the  extent  of  one 
hundred  and  twenty  pounds  in  respect  of  each 
cell  provided  in  such  prison  or  prisons  over  and 
above  the  number  of  cells  required  for  the  average 
maximum  number  of  prisoners  maintained  at  the 
expense  of  such  authority  in  ite  own  prison  or 
prisons  during  the  five  years  immediately  pre* 
ceding  the  fint  day  of  January  one  thousand 
eight  hundred  and  seventy-seven :  Provided 
alwaysy  that  in  case  the  Prison  Commissioners 
shall  report  to  the  Secretory  of  Stete  that  the 
prison  accommodation  is  in  excess  of  the  probable 
requirements  of  such  prison  authority  for  ite  own 
prisoners,  or  that  the  Duildings  are  dilapidated  or 
unsuiteble,  it  shall  be  lawful  for  the  Secretary  of 
State  to  decline  to  recommend  to  the  Treasury 
to  make  such  compensation,  in  whole  or  in  part, 
as  the  circumstances  of  the  case  may  demand. 

Provided  also,  that  no  compensation  shall  be 
payable  under  such  provision  as  last  aforesaid  in 
respect  of  any  prison  discontinued  within  two 
years  after  the  commencement  of  this  Act. 

A  prison  authority  shall  not  be  entitled  to 
receive  under  this  section  more  than  one  hundred 
and  twenty  pounds  in  the  whole  in  respect  of  the 
^ame  cell. 


"  Probable  requiremente  "  means  the  probable 
future  requiremente  of  a  prison  authority  calcu- 
lated as  from  the  passing  of  this  Act. 

The  average  maximum  number  of  prisoners  of 
a  prison  authority  maintained  in  any  prison  in  any 
period  of  five  years  shall  be  calculatcSi  by  findinf( 
the  greatest  number  of  such  prisoners  ooafined 
therein  on  the  dav  on  which  such  prison  oon- 
teined  most  of  such  priaoners  as  aforesaid  in  each 
of  the  said  five  years,  and  dividing  ihe  a^^regate 
80  found  by  five,  excluding  fractions. 

Any  sums  which  a  pison  authority  shall  be 
entitled  to  receive  unaer  this  section  shall  be 
payable  and  divisible  in  the  same  manner  and 
subject  to  the  same  conditions  as  herein-after 
provided  in  regard  to  any  balance  due  to  a  prison 
authority. 

20.  Where  at  the  time  of  the  commeDcement 
of  this  Act  a  prison  authority  has  contracted  to 
construct  a  building  to  be  used  as  a  prison,  but 
such  building  has  not  been  completed  or  become 
a  prison  within  the  meaning  of  this  Act,  the 
Secretary  of  Stete  may,  if  he  thinks  fit  so  to  do, 
allow  the  prison  authority  time  to  complete  such 
building  as  a  prison,  ana  when  so  completed  it 
shall  pass  over  to  and  vest  in  the  Secretary  of 
Stete  as  a  prison  completed  at  the  oommeooe- 
ment  of  this  Act ;  but  if  the  Secretery  of  State 
does  not  think  fit  to  allow  time  for  the  comple- 
tion of  such  prison  as  aforea^d,  he  shall,  never- 
theless, in  assessing  the  amount  of  compensation 
pajrable  in  respect  of  cell  accommodation,  make, 
with  the  consent  of  the  Treasury,  from  the  com- 
pensation payable  as  aforesaid,  such  deduction 
as,  having  regard  to  all  the  circumstenoes  of  the 
case,  may  be  agreed  upon,  or  as  may,  in  the 
event  of  disagreement  oetween  the  SecretaiTof 
Stete  and  the  prison  authority,  be  determined  by 
arbitration. 

21.  Where  any  prison  authority  has,  at  the 
passing  of  this  Act,  a  prison  or  prisons  containing 
cell  accommodation,  one  half  of  which  is  not 
satisfactory  to  the  Secretary  of  Stete,  such  prison 
authority  may  build  a  new  prison  or  prisons  con- 
taining adequate  cell  accommodation  in  terms  of 
this  Act,  in  such  situation  or  situations  and  in 
accordance  with  such  plans  as  may  be  approved 
of  by  the  Secretary  of  Stete ;  and  upon  such  new 
prison  or  prisons  being  completed  to  the  satis- 
faction of  the  Secretarv  of  Stete  within  such  time 
or  extended  time  as  he  may  fix,  the  same  shall 
pass  over  to  and  vest  in  him  as  a  prison  or 
prisons  completed  at  the  commencement  of  this 
Act ;  or  otherwise  such  authority  may  agree  with 
the  Secretary  of  Stete,  with  the  consent  of  the 
Treasury,  to  make  payment  of  a  sum  or  sums  nf 
money  in  lieu  of  omlding  such  new  prison  or 
prisons. 
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For  the  puroofles  of  buttding  such  new  prison 
or  )irifl008,  ana  of  acquiring  land  therefor,  and  of 
paying  the  costs  thereof,  or  of  making  payment 
of  s  sum  or  sums  of  money  as  herem-before 
provided,  the  provisions  of  "  The  Prisons  (Scot- 
Uad]  Administration  Act,  1860,"  and  of  the  Act 
of  the  session  of  the  twenty-eighth  and  twenty- 
ninth  years  of  Her  present  Mi^jesty,  chapter 
dghtf-iour,  relating  to  the  acquinng  of  lands, 
the  building  of  prisons,  and  the  imposing,  levying, 
collecting,  and  recovery  of  building  assessments, 
sfasll  be  applicable  thereto,  and  the  prison 
sntborit^  may  f or  said  purposes  borrow  money, 
and  sflsign  such  building  assessments  in  security 
thereof. 

Upon  the  new  prison  or  prisons  vesting  in  the 
Secretary  of  State  under  the  provisions  of  this 
aection,  or  upon  payment  of  a  sum  or  sums  of 
money  as  herein-before  provided,  the  existing 
prison  or  prisons  and  land  and  premises  apper- 
taining thereto  shall  b^  virtue  of  this  Act  be  and 
the  same  are  hereby  reinvested  in  and  transferred 
to  the  prison  authority  of  the  county  within 
which  the  same  sre  situated,  and  be  sold  and 
disposed  of  by  such  authority  by  public  auction. 

If  the  price  received  shall,  after  deducting  the 
eipenses  of  and  incident  to  such  sale,  be  insuffi- 
cient to  meet  the  costs  of  and  incident  to  the 
erection  of  the  new  prison  or  prisons,  including 
therein  any  moneys  borrowed  for  the  purpose, 
the  deficit  shall  be  allocated  and  recovered  in  the 
same  wajr  as  any  sum  payable  bv  a  prison 
aathority  in  respect  of  inaaequate  cell  accommo- 
dation is  by  this  Act  providea  to  be  allocated  and 
recovered,  and  the  powers  of  borrowing  and 
advancing  by  way  of  loan  by  this  Act  ooi^Serted 
on  the  commissioners  of  supply  of  a  ooun^,  the 
magistrates  of  a  burgh,  ana  the  Public  Works 
Loan  Commissioners  respectively,  for  the  said 
purposes,  shall  apply  to  such  deficit.  If  there  be 
an  overplus  such  overplus  shall  be  disposed  of  in 
like  manner  as  is  herein-after  providea  in  regard 
to  any  balance  due  to  any  prison  authority  in 
respect  of  building  assessments  or  assessments 
for  current  expenses. 

The  prison  authority  and  all  other  authorities, 
and  their  clerks,  treasurers,  and  other  officers, 
•hall  continue  to  exercise  the  powers,  duties,  and 
functions  conferred  on  them  under  any  statute 
80  far  as  necessary  for  the  purposes  of  this  section, 
except  where  by  this  section  it  is  otherwise 
specially  providea. 

The  members  of  the  prison  aathority  who  are 
in  office  at  the  commencement  of  this  Act,  and 
the  survivors  and  survivor  of  them,  shall,  for  the 
purposes  of  Mb  section,  continue  without  re- 
election to  be  the  prison  authorify,  and  there 
shall  be  no  dection  of  members  or  supplying  of 
vacancies  after  the  commencement  of  this  Act. 


As  to  Contracts  and  Debts. 

22.  Nothing  in  this  Act  contained  shall  (save 
as  in  this  Act  mentioned  with  respect  to  contracts 
and  obligations  between  prison  authorities)  aifect 
any  ri^ht  or  claim  of  any  creditor  of  a  prison 
authonty  under  any  contract  legally  made  or  in 
respect  of  any  dealing  legally  had  before  the 
commencement  of  this  Act,  and  between  such 
creditor  and  the  prison  authority  of  which  he  is 
a  creditor  such  contract  may  hie  enforced  in  the 
same  manner  in  all  respects  as  if  this  Act  had 
not  passed. 

23.  Any  contract  made  or  obligation  under- 
taken by  anjr  prison  authority  with  any  other 
prison  authonty  for  or  in  relation  to  the  mainte- 
nance of  any  prison  or  prisoners,  or  any  matter 
relating  to  sued  maintenance,  shall  be  deemed  to 
be  determined  on  and  after  the  commencement  of 
this  Act,  without  prejudice  nevertheless  to  any 
moneys  which  may  have  accrued  due  under  or  in 
respect  of  such  contract  or  obligation  at  or  before 
the  commencement  of  this  Act. 

24.  There  shall  be  defrayed  by  a  prison 
authority  in  the  same  manner  as  if  this  Act  had 
not  passed, — 

(1.)  All  debts  due  and  sums  of  money  payable 
in  respect  of  contracts  performed,  deal- 
ings completed,  or  any  matter  or  ^ng 
done  before  the  commencement  of  thu 
Act;  and, 

(2.)  All  debts  on  account  kept  with  any  bank 
or  an;jr  person  (together  with  interest 
from  time  to  time  accruing  thereon)  due 
at  the  commencement  ot  this  Act  in 
respect  of  any  prison. 

A  debt  in  this  section  shall  include  any  moneys 
borrowed  or  contracted  to  be  borrowed  by  or 
advanced  to  a  prison  authority  on  the  security  or 
credit  of  any  assessment  applicable  to  the  pay- 
ment of  the  expenses  of  a  prison ;  provided,  that 
having  regard  to  the  exceptional  circumstances 
of  Orkney  and  Zetland,  these  counties  shall,  as 
rej^ards  the  prisons  just  built  or  being  built  at 
Kirkwall  ana  Lerwick,  be  entitled  to  borrow  from 
the  Public  Works  Loan  Commissioners  the 
amounts  expended  by  them  in  the  erection  and 
furnishing  of  such  prisons,  so  far  as  not  already 
assessed  for,  as  if  the  said  amounts  had  been 
moneys  authorised  to  be  borrowed  by  the  com- 
missioners of  supply  of  the  said  counties  for  the 
purposes  of  this  Act. 

25.  Where  any  contract  or  dealing,  in  which 
any  prison  authority  is  concerned,  is  a  continuous 
contract  or  dealing  to  be  perfonned  partly  before 
and  partly  after  the  commenoement  of  this  Act, 
and  IS  not  a  contract  or  dealing  which  is  dedaied 
by  this  Act  to  have  determined,  or  a  debt  of  the 
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nature  referred  to  in  the  preceding  section,  such 
contract  or  dealing  shall  be  deemed  to  be  divisible, 
and  as  to  so  much  thereof  as  is  performable  before 
the  commencement  of  this  Act,  shall  create  a 
debt  or  obligation  to  be  discharged  or  performed 
by  the  prison  authority  concerned  therein,  and  as 
to  so  much  thereof  as  is  performable  after  the 
commencement  of  this  Act,  shall  create  a  debt  or 
obligation  to  be  discharged  or  performed  out  of 
moneys  provided  by  Parliament. 

For  the  purpose  of  enforcing  the  obligations 
laid  upon  or  reserved  against  prison  authorities 
in  this  and  the  three  preceding  sections,  "  prison 
authority"  shall  mean  the  commissioners  of 
supply  of  the  county  at  the  passing  of  this  Act 
within  the  jurisdiction  of  the  prison  authority ; 
and  all  such  obligations  shall  bs  a  charge  against 
the  county  general  assessment  of  sucn  county, 
but  with  a  right  of  relief  against  the  burgh  or 
burghs  at  the  passing  of  this  Act  within  the  said 
jurisdiction,  and  the  municipal  or  police  or  other 
assessments  thereof,  in  the  proportion  of  the 
valuation  of  such  burgh  or  burghs  respectively  to 
the  valuation  of  such  county. 

A$  io  Assets, 

26.  Where  there  is  any  balance  due  to  any 
prison  authority,  either  in  respect  of  building 
assessments  or  assessments  for  current  expenses, 
such  bidance  shall  be  payable  to  the  commis- 
sioners of  supply  of  the  county  at  the  passing 
of  this  Act  nithm  the  jurisdiction  of  such  prison 
authority ;  but  the  said  commissioners  shall  be 
bound  to  pay  to  the  magistrates  of  the  burgh 
or  burghs  at  the  passing  of  this  Act  within  the 
said  jurisdiction  a  portion  or  portions  thereof  in 
the  proportion  of  the  valuation  of  such  burgh 
or  burgns  respectively  to  the  valuation  of  such 
county,  llie  sums  ultimately  payable  io  such 
commissioners  and  magistrates  respectively  shall 
be  placed  to  the  credit  of  the  county  general 
assessment  of  the  county,  or  municipal,  or  poUce, 
or  other  assessments  of*  the  burgh  or  burghs,  as 
the  case  may  be. 

As  to  Clastification  and  Commitment  of  Prisoners, 

27.  The  Secretary  of  State  may  fhnn  time  to 
time  by  any  general  or  special  rule  appoint  in 
anj  county  or  burgh  a  convenient  prison  or 
prisons  in  which  prisoners  are  to  be  confined 
Defore  and  during  trial,  or  at  either  of  such 
times,  and  any  prisoner  who  might,  if  this 
Act  had  not  passed,  have  been  lawfully  confined 
in  a  prison  situate  within  the  area  of  such 
county  or  burgh,  may  be  lawfully  confined  in 
any  prison  or  prisons  so  appointed:  Moreover, 
the  Secretary  of  State  may  by  an^  general  or 
special  rule  from  time  to  time  appomt  an^  con- 
venient prison  or  prisons  in  any  adjoining  or 
adjacent  county  or  burgh  to  which  prisoners 
may  be  committed  for  trial,  safe  custody,  punish* 
ment,  or  otherwise,  and  any  prisoners  may  be 
committed  to  such  prison  accoroingly. 


28.  The  Secretary  of  State  may  from  time  to 
time  by  any  general  or  special  nile  appropriate 
either  wholly  or  partially  particular  prisons 
within  his  jurisdiction  to  particular  classes  of 
convicted  criminal  prisoners,  and  may  remove 
any  convicted  criminal  prisoner  from  any  ooe 
prison  to  any  other  prison  within  his  jurismction 
for  the  purpose  of  his  undergoing  the  whole  or 
any  portion  of  his  punishment  in  such  prison ; 
provided  that  a  prisoner  who  is  confined  in  a 
prison  situate  beyond  the  limits  of  the  county  or 
Durgh  in  which  he  was  convicted  of  his  offence 
shall,  at  the  time  of  his  discharge,  be  taken  back 
at  the  public  expense  to  the  county  or  burgh  in 
which  ne  was  so  convicted. 

29.  The  Secretary  of  State  may  from  time  to 
time  by  any  general  or  special  rule  appoint  in 
any  county  or  burgh,  or  in  any  adjoining  or  ad- 
jacent county  or  burgh,  a  prison  or  prisons  in 
which  civil  prisoners  are  to  be  confined  during  the 
period  of  their  imprisonment,  and  it  shall  be 
lawful  to  confine  in  an^  prison  so  appointed 
during  the  period  of  his  imprisonment  any  ciril 

Erisoner  who  might,  if  this  Act  had  not  passed, 
ave  been  confined  during  such  period  in  any 
prison  situate  within  the  area  of  the  county  or 
burgh. 

30.  In  any  county  or  burgh  in  which  there  are 
police  cells  or  other  premises  in  the  possession  of 
the  police  authority  of  such  county  or  burgh,  the 
Secretary  of  State  may  from  time  to*  time,  on  the 
application  of  such  police  authority,  by  any 
general  or  special  rule,  declare  that  such  cells,  or 
any  number  of  them,  or  such  other  premises  or 
any  part  of  them,  shall  be  a  legal  prison  for  the 
detention  of  prisoners  before  or  during  or  after 
trial,  for  any  period  not  exceeding  fourteen  days ; 
and  any  person  charged  with  or  convicted  of  any 
crime  or  any  offence  committed  within  such 
county  or  burgh,  as  the  case  may  be,  who  might 
if  this  Act  had  not  passed,  have  been  laniully 
confined  in  a  prison  situate  within  the  area  oif 
such  county*  or  burgh,  may  be  l&wfully  confined 
in  such  pohce  cells  or  other  premises  for  such 
period :  Provided  always,  the  police  authorities 
shall,  in  all  cases,  and  at  all  times,  have  a  prior 
claim  to  the  use  of  such  cells,  uid  shall  in  no 
case  be  interfered  with  in  their  use  thereof. 

The  maintenance  of  prisoners  confined  in  such 
police  ceUs  or  other  premises  shall  be  deemed  to 
DC  the  maintenance  of  prisoners  in  terms  of  this 
Act,  and  the  expense  incurred  in  respect  thereof 
shaU  be  defrayed  out  of  moneys  provided  by 
Parliament,  subject  to  this  proviso,  that  the  police 
authority  shall  not  be  entitled  to  make  any  claim 
in  respect  of  the  use  of  the  police  cells  or  other 
premises,  or  of  the  personal  services  rendered  by 
an^  Oi  their  officers  m  detaining  or  zemoving  tbe 
prisoners  tiierein  confined. 

For  the  purposes  of  this  secti<m  the  police 
authority  of  any  county  or  burgh,  and  all  pcnons 
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in  their  employment,  shall  be  subject  to  tbe 
provisions  of  this  Act,  and  of  anj  rules  made  in 
pnrauance  thereof. 

"Police  authority"  shall  mean  the  body 
hsTiDg  the  charge  or  management  of  the  poHoe 
of  a  county  or  burgh  under  the  provisions  of  any 
general  or  local  Act  of  Parliament. 

31.  Subject  to  this  Act,  and  any  rules  made  in 
pursuance  thereof,  prisoners  may  be  committed 
to  the  same  prison  to  which  tney  might  have 
been  committed  if  this  Act  had  not  passed. 

The  committal  or  imprisonment  of  a  prisoner 
to  or  in  a  prison,  if  otherwise  valid,  shall  not  be 
illegal  by  reason  only  that  such  prisoner  ought, 
according  to  the  law  for  the  time  being  in  force, 
to  have  been  committed  to,  or  imprisoned  in, 
some  other  prison,  but  any  such  prisoner  as  is  men- 
tioned in  tnis  section  shall,  on  application  made 
on  his  behalf  in  a  summary  manner  to  any  judge 
of  the  Court  of  Justiciary,  be  entitled  to  be 
removed  at  the  public  expense  to  such  other 
prison  as  aforesaid. 

32.  A  prisoner  shall  be  deemed  to  l)e  in  legal 
custody  whenever  he  is  being  taken  to  or  from, 
or  whenever  he  is  confined  in,  any  prison  in 
which  he  may  be  lawfully  confined,  or  whenever 
he  is  working  outside  or  is  otherwise  beyond  the 
walls  of  any  such  prison  in  the  custody  or  under 
the  control  of  a  prison  officer  belonging  to  such 
prison ;  and  any  constable  or  other  officer  acting 
under  the  order  of  any  sheriff,  justice  of  the 
pttce,  or  magistrate  having  power  to  commit  a 
prisoner  to  prison  may  convey  a  prisoner  to  or 
from  any  prison  to  or  from  which  he  may  be 
legally  committed  or  removed,  notwithstanding 
such  prison  may  be  beyond  the  jurisdiction  of 
such  constable  or  officer,  in  the  same  manner  and 
with  the  same  incidents  as  if  such  prison  were 
within  such  jurisdiction. 

Disekarffe  of  Priioners. 

33.  Any  prisoner  confined  in  a  prison  whose 
term  of  miprisonment  would,  according  to  his 
sentence,  expire  on  any  Lord's  day,  shall  be 
entitled  to  his  discharge  on  the  Saturday  next 
preceding  such  Lord's  day ;  and  every  governor 
of  every  prison  having  the  custody  of  any  such 
prisoner  as  aforesaid  is  hereby  required  and  autho- 
rised to  discharge  such  prisoner  on  the  Saturday 
next  preceding  any  such  Lord's  day. 

34.  The  Secretary  of  State,  upon  the  application 
of  any  one  or  more  member  or  members  of  any 
socie^  formed  for  the  purpose  of  finding  employ- 
ment for  discharged  prisoners,  and  enabling  them 
hj  loans  and  grants  of  money  to  live  by  honest 
labour,  and  after  examining  the  rules  of  such 
society,  and  receiving  such  evidence  as  he  thinks 


fit  as  to  the  condition  of  snch  societv,  may  issue 
a  certificate  under  his  hand  to  the  eirect  that  such 
society  is  approved  by  him  for  the  purposes  of 
this  Act,  and  he  may  subsequently  at  any  time, 
upon  due  cause  shown,  by  a  writing  under  his 
hand,  revoke  or  suspend  such  certificate,  and  any 
society  in  respect  of  which  such  certificate  as 
aforesaid  has  been  granted  and  remains  in  force 
shall  be  deemed  to  be  a  "  Certified  Prisoners  Aid 
Society." 

35.  Where  any  prisoner  is  discharged  from 
prison,  the  Prison  Commissioners  may,  on  the 
recommendation  of  the  visiting  committee  or 
otherwise,  order  a  sum  of  money  not  exceeding 
two  pounds  to  be  paid  by  the  governor  to  the 
prisoner  himself,  or  to  the  treasurer  of  a  certified 
Prisoners  Aid  Society  or  Refuge,  out  of  any 
moneys  voted  by  Parliament  for  the  purpose,  on 
the  governor  receiving  from  such  society  an 
undertaking  in  writing,  signed  by  the  secretary 
thereof,  to  apply  the  same  for  the  benefit  of  the 
prisoner. 

36.  When  a  prisoner  is  discharged  from  prison 
the  Prison  Commissioners  may  provide  such 
prisoner,  out  of  any  moneys  voted  by  Parliament 
for  the  purpose,  with  the  means  of  returning  to 
his  home  by  causing  his  fare  to  be  paid  by  rail- 
way, or  in  any  other  convenient  manner. 

As  to  Jurisdiction. 

37.  The  Secretaiy  of  State  may  from  time  to 
time,  if  he  think  it  expedient  so  to  do,  by  any 
general  or  special  rule  direct  that  any  prison  not 
locally  situate  within  the  county  or  burgh  is  to  be 
considered  to  be  the  prison  of  such  county  or 
burgb,  but  subject  to  any  such  rule  as  in  this 
section  mentioned,  and  until  the  same  be  made 
the  transfer  under  this  Act  of  the  prisons  to 
which  this  Act  applies,  and  of  the  powers  and 
jurisdiction  of  prison  authorities,  shall  not  affect 
the  jurisdiction,  save  as  provided  by  this  Act,  of 
any  sheriff,  ma^trate,  justice  of  the  peace,  or 
other  officer  having  at  the  commencement  of  this 
Act  jurisdiction  in,  over,  or  in  respect  of  such 
prison. 

All  powers,  authorities,  and  jurisdictions  neces- 
sary for  giving  effect  to  the  provisions  of  this  Act 
are  hereby  conferred  upon  all  courts,  judges, 
sheriffs,  niagistrates,  justices  of  the  peace,  and 
officers  thereof. 

38.  Nothing  in  this  Act  contained  shall  affect 
the  jurisdiction  or  responsibility  of  the  magistrates 
of  burshs  in  respect  of  prisoners  under  sentence 
of  death,  and  confined  in  any  prison  within  their 
jurisdiction,  or  their  jurisdiction  or  control  over 
the  prison  where  such  prisoners  are  confined,  and 
the  officers  thereof,  so  nur  as  may  be  necessary  for 
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the  purpose  of  carrying  into  elFect  the  sentence  of 
deatn,  or  for  any  purpose  relating  thereto ;  and  in 
any  prison  in  wnich  sentence  of  death  is  required 
to  be  carried  into  effect  on  any  prisoner,  the 
magistrates  shall,  for  the  purposes  of  carrying 
that  sentence  into  execution,  be  deemed  to  have 
the  same  jurisdiction  with  respect  to  such  prison 
as  they  would  by  law  have  had  with  respect  to  the 
prison  within  their  burgh  if  this  Act  had  not 
passed. 

A$  to  Disctmtinuance  of  Prisons, 

39.  The  Secretary  of  State  may  by  order  from 
time  to  time  discontinue  any  prison  or  prisons 
which  are  vested  in  him  by  tliis  Act,  and  any 
order  made  by  the  Secretary  of  State  in  pursuance 
of  this  section  shall  be  laid  before  both  Houses 
of  Parliament  forthwith,  if  Parliament  be  sitting 
at  the  time  of  the  order  being  made,  or  if  not  then 
sitting,  within  one  month  after  the  commence- 
ment of  the  then  next  session  of  Parliament. 

40.  When  a  prison  to  which  this  Act  applies 
is  discontinued  the  Secretary  of  State  may  direct 
the  same  to  be  sold  by  public  auction,  at  an 
upset  price  to  be  named  in  the  advertisement  of 
sale,  and  after  paying  the  expenses  of  such  sale, 
and  also  after  making  payment  into  the  Ex« 
chequer,  for  the  public  use,  of  one  hundred  and 
twenty  pounds  in  respect  of  each  prisoner  main- 
tained by  the  prison  authority  to  whom  such 
prison  onginally  belonged,  for  whom  cell  accom- 
modation was  provided  in  such  discontinued 
prison  at  the  time  of  the  passinff  of  this  Act,  he 
shall  render  the  overplus  (if  anyjto  the  commis- 
sioners of  supply  of  the  county  and  magistrates 
of  the  burgh  or  burghs  at  the  passing  of  this  Act 
within  the  jurisdiction  of  such  prison  authority 
in  such  proportions  as  he  shall  determine,  having 
regard  to  the  valuations  of  such  county  and  burgh 
or  burghs  respectively. 

The  commissioners  of  supply  of  a  county  or 
magistrates  of  a  burgh  may  purchase  such 
discontinued  prison,  and  if  thev  do  so  they  mav 
sell  or  otherwise  dispose  of  the  same  in  such 
manner  as  they  think  fit;  provided  that  any 
price  obtained  by  them  shall,  in  the  first  instance, 
DC  applied  in  extinguishing,  or  towards  the 
extinction  of,  any  sums  borrowed  in  pursuance 
of  this  Act,  and  the  overplus,  if  any,  shall  be 
applied  as  such  commissioners  or  magistrates 
may  think  fit. 

Where  any  discontinued  prison  forms  part  of 
or  is  immediately  conti^ous  to  any  buildings 
belonging  to  the  commissioners  of  supply  of  a 
county  or  the  magistrat-es  of  a  burgh,  as  the  case 
may  be,  such  commissioners  of  supply  or  magis- 
trates, as  the  case  may  be,  may,  at  any  time 
before  such  prison  is  sold  by  public  auction, 
require  the  Secretary  of  State  to  sell  the  same  to 
them  at  the  upset  price  named  in  the  advertise- 


nient  of  sale,  and  thereupon  such  prison,  but 
without  any  fiirniture  or  effects  belonging  thereto, 
shall  belong  to  such  commissioners  (£f  supply  or 
magistrates,  as  the  case  may  be,  in  the  same 
manner  as  if  they  had  purchased  it  at  a  public 
auction  under  this  section. 

Any  sum  payable  by  commissioners  of  aupply 
or  magistrates  of  borghs  in  pursuance  of  tnis 
section  shall  be  deemed  to  be  a  debt  dne  from 
such  commissioners  or  magistrates  to  the  Crown, 
and  mav  be  recovered  accordingly. 

For  tne  purposes  of  this  section  sudi  commis- 
sioners or  magistrates  may  borrow,  and  the  Public 
Works  Loan  Commissioners  mav  advance  by  way 
of  loan,  to  bear  interest  at  such  rate  per  centum 
as  the  Treasury  may  determine  to  be  sufiScientto 
prevent  any  loss  to  the  Exchequer,  such  sum  as 
may  be  required,  so  that  the  whole  amount  so 
borrowed  be  discharged  within  a  period  not 
exceeding  thirty-five  vears. 

For  the  purposes  of  this  section  the  cell  accom- 
modation provided  by  a  prison  authority  in  all  its 
prisons  may  be  calculated,  and  if  it  appears  from 
such  calcuUtion  that  sufficient  accommodation 
has  been  provided  by  such  authority  in  any  one 
prison  or  prisons  belonging  to  such  authority  no 
sum  shall  be  payable  under  this  section  by  such 
prison  authority  in  respect  of  the  discontinued 
prison,  and  a  proportionate  deduction  shall  be 
made  in  the  sum  payable  under  this  section  by  a 
prison  authority  in  the  event  of  any  partial 
accommodation  in  excess  of  the  necessary  ac- 
commodation having  been  provided  in  such  other 
prisons  belonging  to  that  authority. 

Status  of  Qffieers. 

41.  l*he  clerks  and  other  officers  in  the  office 
in  Edinburgh  of  the  Managers  of  the  General 
Prison  at  Perth  at  the  time  of  the  commence- 
ment of  this  Act  shall  hold  their  offices  by  the 
same  tenure,  and  upon  like  terms  and  conditions, 
and  receive  the  same  or  equivalent  salaries 
and  emoluments  as  if  this  Act  had  not  passed. 
Such  existing  officers  shall  perform  sndi  duties 
as  they  may  be  required  to  perform  by  the 
Secretary  of  State,  so  that  such  duties  are  the 
same  or  analogous  to  those  they  performed  pre- 
viously to  the  commencement  of  this  Act ;  and, 
subject  as  aforesaid,  they  shall  perform  the  same 
duties  as  nearly  as  may  oe  as  they  are  performing 
at  the  commencement  of  this  Act.  In  estimating 
at  any  time  after  the  commencement  of  this  Act 
the  period  of  service  of  any  such  officer  for  the 
purpose  of  superannuation  in  terms  of  the 
Superannuation  Act,  1859,  such  officer  shsU  be 
entitled  to  take  into  account  the  number  of  years 
service  passed  by  him  under  the  late  General 
Board  of  Directors  of  Prisons  in  Scotland  and 
the  said  Managers  of  the  General  Prison  at  Perth, 
along  with  the  years  service  passed  by  him  under 
this  Act. 
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42.  The  officers  attached  to  prisons  at  the  time 
of  the  commencexnent  of  this  Act  (in  this  Act 
referred  to  as  existing  officers  of  a  prison)  shall 
hold  their  offices  by  the  same  tenure,  and  upon  like 
terms  and  conditions,  as  if  this  Act  had  not  passed, 
and  shall  receive  salaries  of  not  less  amount  than 
those  which  they  have  hitherto  received. 

Such  existing  officers  as  aforesaid  may  be 
distributed  amongst  the  several  prisons  to  which 
this  Act  applies  in  such  manner  as  may  be 
directed  by  the  Secretary  of  State,  and  they  shall 
perform  such  duties  as  they  may  be  required  to 
perform  by  the  said  Secretary  of  State,  so  that 
such  duties  are  the  same  or  analogous  to  those 
they  performed  previously  to  the  commencement 
of  this  Act,  and,  subject  as  aforesaid,  they  shall 
perform  the  same  duties  as  nearly  as  may  be  as 
they  are  performing  at  the  time  of  the  commence- 
ment of  this  Act. 

An  existing  officer  of  a  prison  who  is  at  the 
commencement  of  this  Act  in  the  receipt  of 
military  or  naval  half-pay,  or  who  has,  at  or 
before  such  commencement  as  aforesaid,  com- 
muted his  pension  in  pursuance  of  the  Pensions 
Commutation  Act,  18/1,  or  is  in  receipt  of  any 
pension  payable  out  of  public  moneys,  shall  not 
be  subject  to  any  deduction  from  his  salary,  or  to 
be  deprived  of  any  portion  of  his  half-pay  or  of 
his  pension,  by  reason  of  his  salary  being  thence- 
forward paid  out  of  public  moneys,  or  of  his  em- 
ployment becoming  a  public  employment  or  an 
employment  of  profit  under  Her  Majesty  within 
the  meaning  of  the  Acts  of  Parliament  providing 
for  such  deduction  of  salary  or  deprivation  of  half- 
pay,  nor  be  disqualified  mm  receiving  such  half- 
pay  or  pension  by  reason  of  his  becoming  by 
virtue  or  this  Act  a  civil  servant  of  Her  Majesty. 

43.  If  at  any  time  after  the  commencement  of 
this  Act  it  appears  to  the  Treasury  that  any 
existing  officer  of  an  ordinary  prison  nas  been  in 
the  prison  service  for  not  less  than  twenty  years, 
and  is  not  less  than  sixty  years  of  age,  or  that 
any  existing  officer  of  a  prison  has  become  in- 
capable from  confirmed  sickness,  a^e,  or  infirmity, 
or  injury  received  in  actual  execution  of  his  duty, 
of  executing  his  office  in  person,  and  such  sick- 
ness, age,  infirmity,  or  injury  is  certified  by  a 
medical  certificate,  and  there  shall  be  a  report  of 
the  Prison  Commissioners  testifying  to  his  ^ood 
conduct  during  his  period  of  service  under  them, 
and  recommending  a  grant  to  be  made  to  him, 
the  Treasury  may  grant  to  such  officer,  ha\dng 
regard  to  his  length  of  prison  service,  an  annuitv, 
by  way  of  superannuation  allowance,  not  exceed- 
ing two  thirds  of  his  salary  and  emoluments,  or  a 
gratuity  not  exceeding  the  amount  of  his  salary 
and  emoluments  for  one  year. 

If  any  office  in  any  ordinary  prison  to  which 
this  Act  applies  is  abolished,  or  any  officer  is 
retire^  or  removed^  any  existing  officer  of  such 


prison  who  by  reason  of  such  abolition,  retire- 
ment, or  removal  is  deprived  of  any  salary  or 
emoluments,  shall  be  dealt  with  in  manner  pro- 
vided by  the  Superannuation  Act,  1859,  with 
respect  to  a  person  retiring  or  removed  from  the 
public  service  in  consequence  of  the  abolition  of 
his  office,  or  for  the  purpose  of  facilitating 
improvements  in  the  organisation  of  the  depart- 
ment to  which  he  belongs. 

"Prison  service,"  for  the  purposes  of  this 
section,  means,  as  respects  the  period  before  the 
commencement  of  this  Act,  service  in  a  particular 
ordinary  prison,  or  in  the  prisons  of  the  same 
authority,  transferred  to  the  Secretary  of  State, 
and,  as  respects  the  period  after  the  commence- 
ment of  this  Act,  service  in  any  such  prison  or 
in  any  other  prison  transferred  to  the  Secretary 
of  Stote  under  this  Act. 

Any  annuity  by  way  of  superannuation  allow- 
ance or  gratuitv  granted  under  this  section  shall 
be  apportioned  between  the  period  of  service 
before  the  commencement  of  this  Act  and  the 
period  of  service  after  the  commencement  of  this 
Act ;  and  so  much  of  such  annuity  or  allowance 
as  is  payable  in  respect  of  service  before  the  com- 
mencement of  this  Act,  regard  being  had  to  the 
amount  of  salary  then  paid,  but  without  taking 
into  account  any  number  of  vears  added  to  the 
officer's  service  on  account  of  abolition  of  office, 
or  for  facilitating  the  organisation  of  the  depart- 
ment, shall  be  Ipaid,  in  such  proportions  as  the 
Secretary  of  State  shall  determine,  by  the  com- 
missioners of  supply  of  the  '  county  and  the 
magistrates  of  the  burgh  or  burghs  at  the  com- 
mencement of  this  Act  within  the  jurisdiction  of 
the  prison  authority  of  the  prison  in  which  the 
officer  to  whom  such  annuity  or  allowance  is 
granted  was  serving  at  the  date  of  the  com- 
mencement of  this  Act,  out  of  the  county 
general  assessment  or  any  municipal  or  police 
or  other  assessment  of  the  burgh,  as  the  case 
may  be,  and  the  residue  shall  be  paid  out  of 
moneys  provided  by  Parliament. 

As  to  Miscellaneous  Matters, 

44.  A  court  of  law  hanng  jurisdiction  to  sen- 
tence to  imprisonment  may  also  sentence  to  hard 
labour,  either  for  the  whole  or  a  portion  of  the 
sentence,  and  the  Secretary  of  State  may  make 
any  general  or  special  regulations  in  regard  to 
carrying  out  sentences  of  hard  labour,  and  may 
from  time  to  time  vary  any  regulation  so  made. 
In  making  any  regulations  in  pursuance  of  this 
section,  the  Secretary  of  State  shall  have  regard 
to  the  previous  convictions,  the  industry,  and  the 
conduct  of  the  prisoners. 

45.  Whereas  it  is  expedient  that  a  clear  differ- 
ence shall  be  made  between  the  treatment  of 
persons  unconvicted  of  crime  and  in  law  pre- 
sumably innocent  during  the   period  of  their 
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detention  in  prison  for  safe  custody  only,  and  the 
treatment  of  prisoners  who  have  been  convicted 
of  crime  daring  the  period  of  their  detention  in 
prison  for  the  purpose  of  punishment,  and  that, 
m  order  to  secure  the  observance  of  such  differ- 
ence there  shall  be  in  force  in  every  place  in 
which  prisoners  are  confined  for  safe  custody  onlv 
special  rules  regulating  their  confinement  in  such 
manner  as  to  make  it  as  little  as  possible  oppres- 
sive, due  regard  only  being  haa  to  their  safe 
custody,  to  toe  necessity  of  preserving  order  and 
good  government  in  the  plaice  in  which  they  are 
confined,  and  to  the  physical  and  moral  well- 
being  of  the  prisoners  themselves :  Therefore  be 
it  enacted,  that  the  Secretary  of  State  shall  make, 
and  when  made  may  from  time  to  time  repeal, 
alter,  or  add  to,  special  rules — 
.  (1.)  With  respect  to  the  retention  by  a  prisoner 
of  the  possession  of  any  books,  papers, 
or  documents  in  his  possession  at  the 
time  of  his  arrest,  and  which  may  not 
be  required  for  evidence  against  him, 
and  are  not   reasonably  suspected  of 
forming  part  of  property    improperly 
acquired  oy  him,  or  are  not  for  some 
special  reason  required  to  be  taken  from 
him  for  the  purposes  of  justice ; 
(2.)  With  respect  to  communications  between 
a  prisoner,  his  solicitor,  and  friends,  so 
as  to  secure  to  such  prisoner  as  unre- 
stricted   and     private    communication 
between    him,  nis    solicitor,    and    his 
friends    as    may   be   possible,   having 
regard  only  to  the    necessity  of  pre- 
venting any  tampering  with  evidence, 
and  any  plans  for  escape,  or  other  like 
considerations;  and 
(3.)  With   respect  to  arrangements    wherebv 
prisoners  may  provide  themselves  with 
articles  of  diet,   or    may  be  furnished 
with  a  sufficient  quantity  of  wholesome 
food,  and  may  be  protected  from  being 
called  upon  to  perform  any  unaccus- 
tomed tasks  or  offices ;  also  any  matter 
which  the  Secretary  of  State  may  think 
conducive  to  the  amelioration  of  the 
condition  of  a  prisoner  who  has  not 
been  convicted  of  crime,  regard  being 
had  to  such  matters  as  are    in    this 
section  directed  to  be  regarded. 

46.  The  Prison  Commissioners  shall  see  that 
any  prisoner  under  sentence  inflicted  on  convic- 
tion for  sedition  or  seditious  libel  shall  be  treated 
in  the  manner  provided  in  special  rules  to  be 
made,  and  whicn  when  made  may  be  repealed, 
altered,  or  added  to,  by  the  Secretary  of  State  in 
regtfd  to  the  treatment  of  such  prisoners. 

47.  Any  person  who  shall  be  imprisoned  for 
oontempt  of  any  court  shall  be  treated  in  the 


manner  provided  in  special  rales  to  be  mide,  uid 
which  wnen  made  may  be  repealed,  sltered,  or 
added  to,  by  the  Secretary  of  State  in  regtrd  to 
the  treatment  of  persons  so  imprisoned. 

48.  Where  the  prison  medical  officer  ooiuiden 
it  necessary  to  apply  any  painful  test  to  s  pri> 
soner  to  cletect  malingering  or  otherwise,  luch 
test  shall  only  be  applied  by  authority  of  sn 
order  from  the  visiting  committee  or  a  prisoD 
commissioner. 

49.  The  medical  officer  shall  visit  the  prison  at 
least  twice  in  every  week,  and  oftener  if  neces- 
sary, and  shall  see  every  prisoner  in  the  oouiae  of 
the  week.  He  shall  daily  visit  the  priionen,  if 
any,  confined  in  punishment  cells,  and  he  dull 
visit  daily,  and  oftener  if  necessary,  such  of  the 
prisoners  as  are  sick,  and  when  necessanr  shtll 
oirect  any  prisoner  to  be  removed  to  the  nek 
cells. 

The  medical  officer  shall  enter  dsily  in  a 
register  to  be  kept  in  the  prison  an  sooount  of 
the  state  of  every  sick  prisoner,  the  name  of  his 
disease,  a  description  of  the  medicines  and  diet, 
and  any  other  treatment  which  he  xnsy  order  for 
such  prisoner. 

The  medical  officer  shsU,  once  at  least  in  tjaj 
three  months,  inspect  every  part  of  the  prison, 
and  enter  in  his  register  the  result  of  each  in- 
spection, recording  therein  any  observations  he 
may  think  fit  to  make  on  any  want  of  cleanliness, 
drainage,  warmth,  or  ventilation,  any  had  qualitr 
of  the  provisions,  any  insufficiency  of  clothing  or 
bedding,  any  deficiency  in  the  quantity  or  defect 
in  the  quahty  of  the  water,  or  any  other  cause 
which  may  affect  the  health  of  the  prisoners. 

Whenever  the  medical  officer  has  reason  to 
believe  that  the  mind  of  a  prisoner  is  or  is  likely 
to  be  ix^uriously  affected  by  the  discipline  or 
treatment,  he  shall  report  the  case  in  writing  to 
the  governor,  together  with  such  directions  as  be 
may  think  proper,  and  he  shall  call  the  afctentioa 
of  the  chaplain  to  any  prisoner  who  ^pears  to 
reouire  his  special  notice. 

The  medical  officer  may,  in  any  tfase  of  dan^r 
or  of  difficulty  which  appears'  to  him  to  rouik 
it,  call  in  additional  medical  assistance;  and  no 
serious  operation  shall  be  performed  without  a 
previous  consultation  being  held  with  another 
medical  practitioner,  except  under  circumstances 
not  admitting  of  deJay,  such  drcumstanoea  to  be 
recorded  in  his  register. 

50.  It  shall  not  be  lawful  for  the  goTonor  to 
order  any  prisoner  to  be  confined  in  a  punish- 
ment ceU  for  any  term  exceeding  twenty-four 
hours ;  nor  shall  it  be  lawful  for  the  visitmg  com- 
mittee to  order  any  prisoner  to  be  punished  by 
confinement  in  a  punishment  cell  for  any  term 
exceeding  fourteen  days. 
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51.  The  governor  shalU  as  far  as  practicable, 
viat  the  whole  of  the  prison,  and  see  every  male 
prisoner  once  at  least  in  every  twenty-four  hours, 
and,  in  default  of  such  dai]y  visits,  he  shall  state 
in  his  journal  how  far  he  has  omitted  them  and 
the  cause  thereof. 

The  governor  shall,  without  delay,  call  the 
attention  of  the  medical  officer  to  any  prisoner 
K^ose  state  of  mind  or  body  appears  to  re<)U]re 
attention,  and  shall  carrv  into  effect  the  written 
directions  of  the  medical  officer  respecting 
alterations  of  the  discipline  or  treatment  of  any 
sQch  prisoner. 

The  i^ovemor  shall  notify  to  the  medical 
officer  without  delay  the  illness  of  any  prisoners, 
and  shall  deliver  to  him  daily  a  list  of  such  pri- 
soners as  complain  of  illness,  or  are  removed  to 
the  sick  cells,  or  confined  to  their  cells  by  illness, 
and  he  shall  daily  deliver  to  the  chaplain  and 
medical  officer  Usts  of  such  prisoners  as  are 
confined  in  punishment  cells. 

Upon  the  death  of  a  prisoner  the  governor  shall 
|{ive  immediate  notice  thereof  to  the  procurator 
fiscal  of  the  jurisdiction  within  which  the  prison 
is  situated,  and  to  one  of  the  visiting  committee, 
as  well  as  to  the  nearest  relative  of  the  deceased, 
where  practicable. 

52.  The  governor  shall  without  delay  report  to 
the  visiting  committee  any  case  of  insanity,  or 
apparent  insanity,  occurring  among  the  prisoners. 

53.  It  shall  be  the  duty  of  the  procurator  fiscal 
of  the  jurisdiction  within  which  a  prison  is 
situated  to  hold  a  public  inquiry  before  the  sheriff 
or  sheriff  substitute  of  the  county  on  the  hodj  of 
eveiy  prisoner  who  may  die  within  such  pnson. 
Where  it  is  practicable,  sufficient  time  shall 
intervene  between  the  day  of  the  death  and  the 
daj  of  the  holding  the  inquiry,  to  allow  the 
attendance  of  the  next  of  kin  to  the  deceased. 

54.  On  and  after  the  commencement  of  this 
Act,  any  duties  required  by  Act  of  Parliament  or 
otherwise  to  be  performed  by  an  inspector  of 
prisons  appointed  in  pursuance  of  the  Act  of  the 
session  of  the  fifth  and  sixth  ^ears  of  King 
William  the  Fourth,  chapter  thirty-eight,  may, 
subject  to  any  directions  to  be  given  by  the  Secre- 
tary of  State,  be  performed  by  any  Prison  Com- 
misaoner  or  Inspector  appointed  under  this 
Act. 

The  persons  who  at  the  oommenoement  of  this 
Act  hoip  the  offices  of  Inspectors  of  Prisons  under 
such  last-mentioned  Act  shall  become  inspectors 
under  this  Act,  in  the  same  manner  and  liable  to 
the  performance  of  the  same  duties  as  if  they 
had  been  appointed  inspectors  in  pursuance  of 
this  Act,  subject  to  the  following  qualifications ; 
namely. 


(1.)  Every  such  inspector   shall  hold  his  office 
by  the  same   tenure,  and    upon    like 
terms  and  conditions,  as  if  this  Act  had 
not  passed,  and  shall  receive  a  salary  of 
not  less  amount  than  that  which  he  has 
hitherto  received ;  and 
(2.)  Anv  duties  they  may  be  required  to  per- 
form  in  pursuance  of  this  Act  shall  be 
the  same  or  analogous  duties  to  those 
which  they  performed  previously  to  the 
commencement  of  this  Act. 
The  seventh  section  of  the  Act  of  the  session  of 
the  fifth  and  sixth  years  of  William  the  Fourth, 
chapter  thirty-eight,  shall  be  repealed  from  and 
after  the  commencement  of  this  Act,  in  so  &r  as 
respects  Scotland. 

55.  The  commissioners  of  supply  of  a  county 
and  the  magistrates  of  a  burgh  may  borrow  any 
monevs  authorised  to  be  borrowed  by  them  under 
this  Act  as  one  loan  or  as  several  loans,  on  the 
security  of  the  county  general  assessment  of  the 
county,  or  the  municipal,  or  police,  or  other  as- 
sessment of  the  burgh,  as  the  case  may  lie. 

The  period  for  the  discbarge  of  a  loan  under 
this  Act  shall  be  deemed  to  begin  at  the  date  of 
the  first  advance  of  money  made  on  account  of 
any  such  loan  or  loans. 

56.  The  Public  Works  Loan  Commissioners 
may  advance  to  the  commissioners  of  supply  of  a 
coun^,  or  the  magistrates  of  a  burgh,  on  the 
security  of  such  assessments  as  aforesaid,  and 
without  any  other  or  farther  security,  any  moneys 
authorised  to  be  borrowed  by  such  commissioners 
of  supply  or  magistrates  for  the  purposes  of  tliis 
Act. 

5/.  The  le^al  estate  in  every  prison  to  which 
this  Act  applies,  and  in  the  site  and  land  belong- 
ing thereto,  and  in  the  furniture  and  effects, 
shall  on  and  after  the  commencement  of  this 
Act  be  deemed  to  be  vested  in  the  Prison  Com- 
missioners and  not  in  the  Secretary  of  State,  but 
shall  from  time  to  time  be  disposed  of  by  such 
Commissioners  in  such  mode  as  the  Secretary  of 
State,  with  the  consent  of  the  Treasury,  may 
direct. 

38.  Any  rule  made  by  a  Secretary  of  State,  in 

Eursuance  of  this  Act,  or  of  the  Prisons  (Scot- 
md)  Administration  Act,  1860,  may  be  proved 
in  manner  in  which  regulations  made  under 
the  authority  of  one  of  Her  Mijesl^'s  Principal 
Secretaries  of  State  are  capable  of  being  proved 
in  pursuance  of  the  Documentary  Evidence^Act, 
1868 ;  and  all  enactments  inconsistent  with  this 
Act  are  hereby  repealed :  Provided  alwa^rs,  that 
all  rules  and  regulations  made  under  or  in  pur- 
suance of  the  foresaid  Acts  shall  be  forthwith  laid 
in  a  complete  form,  after  the  same  shall  have 


222 


STATUTES  OP  THE  REALM. 


[OHAF.  53. 


been  settled  and  approved  by  such  Secretary  of 
State,  before  both  Houses  of  Parliament,  if 
Parliament  be  sitting,  or  if  not,  then  within  three 
weeks  after  the  beginninp^  of  the  next  ensuing 
session  of  Parliament ;  and  if  any  such  rules  or 
regulations  shall  be  disapproved  by  either  House 
of  Parliament  within  forty  days  after  the  same 
shall  have  been  so  laid  before  Parliament,  such 
rules  or  regulations,  or  such  parts  thereof  as 
shall  be  so  disapproved  of,  shall  be  void  and  of 
no  efPect :  Provided  also,  that  no  such  rules  or 
regulations  shall  come  into  force  or  operation 
until  the  same  shall  have  been  so  laid  before 
Parliament  for  forty  days. 

59.  Nothing  in  this  Act  contained  shall  entitle 
any  existing  officer  of  a  prison  to  any  superannua- 
tion or  other  allowance  the  conditions  of  whose 
office  would  not  have  entitled  him  to  superannua- 
tion or  other  allowance  under  the  Prisons  (Scot- 
land) Administration  Act,  1960. 

60.  At  any  time  after  the  passing  of  this  Act 
a  prison  authority  shall  have  a  discretionary 
power  to  grant  to  any  clerk  or  treasurer,  or  other 
officer  of  such  authority  in  office  at  the  passing 
of  this  Act,  such  superannuation  allowance  or 
other  compensation  to  take  effect  on  his  ceasing 
to  hold  office,  as  they  shall  deem  fit,  and  may 
declare  the  proportions  in  which  such  allowance 
or  compensation  shall  be  payable  by  the  commis- 
sioners of  supply  of  the  county  and  the  magis- 
trates of  the  burgh  or  burghs  at  the  passing  of 
this  Act  within  the  jurisdiction  of  such  prison 
authority :  Provided  always,  that  any  such  grant 
made  by  such  prison  authority  may  be  reduced  or 
rescinded  by  such  commissioners  of  supply  or 
magistrates,  fts  the  case  may  be,  in  so  far  as 
payable  by  them,  if  such  commissioners  of 
supply  or  magistrates  shall  consider  the  same 
excessive  or  improper. 

Any  sums  payable  under  this  section  shall  be 
a  charge  against  the  county  general  assessment 
of  a  county,  or  any  municipal,  or  police,  or  other 
assessment  of  a  burgh,  as  tne  case  may  be. 

61.  Section  fifty  of  the  Act  passed  in  the 
twentieth  and  twenty-first  years  of  the  reign  of 
Her  present  Majesty,  chapter  seventy- one,  is 
herebv  repealed,  and  in  lieu  thereof  it  is  enacted 
as  follows : 

The  District  Boards  of  Lunacy  elected  in 
terms  of  the  repealed  section  shall  continue  in 
office  until  the  election  of  district  boards  elected 
in  terms  hereof. 

There  shall  be  chosen  for  each  of  the  districts 
into  which  Scotland  is  or  may  hereafter  be 
divided  for  the  purposes  and  in  terms  of  the  last- 
recited  Act  and  any  Act  amending  the  same,  a 
board  to  be  called  the  District  Board  of  Lunacy, 
the  number  of  the  members  whereof  shall  be 


fixed  by  the  General  Board  of  Lunacy  in  Scot- 
land, who  shall  also  fix  the  number  of  the  mem- 
bers of  each  district  board  to  be  elected  by  the 
commissioners  of  supply  and  magistrtto  of 
burghs  respectively  in  each  county  wil^n  such 
district,  and  such  number  shall  be  proportioned, 
as  nearly  as  ma^  be,  to  the  valuation  of  the  pro- 
perty situated  m  each  such  eounty  and  burgh. 
The  members  of  such  district  board  shall  be 
elected  annually  by  the  commissioners  of  supply 
and  magistrates  of  burghs  at  such  time  as  shall 
be  determined  by  the  said  General  Board  of 
Lunacy  ;  and  any  vacancy  occurring  by  the  death 
or  resignation  of  any  member  shall  be  filled  up 
by  the  same  body  by  whom  the  member  so 
vacating  was  elected.  Such  district  boards  shall 
meet  at  such  times  and  places  as  shall  be  fixed  by 
the  General  Board  of  Lunacy  from  time  to  time, 
and  shall  have  power  to  adjourn  and  also  to 
appoint  a  chairman,  who,  in  case  of  an  eqnili^ 
of  votes,  shall  have  a  casting  vote,  and  com- 
mittees of  their  number,  to  whom  may  be  dele- 
gated all  or  any  part  of  the  powers  mr  the  said 
recited  Act  committed  to  such  district  boards. 
There  shaU  be  a  quorum  of  a  district  board. 

• 

62.  Where  it  shall  happen  that  in  any  such 
district  as  is  mentioned  m  the  preceding  section 
there  shall  be  no  district  asylum,  the  clerk  of  the 
district  board  shall  divide  and  apportion  the  total 
amount  of  the  expenses  incurred  by  the  district 
board  of  such  district  between  the  landward  part 
of  the  county  and  the  burgh  situated  therein, 
according  to  the  total  value  of  lands  and  heritages 
as  appearing  in  the  valuation  rolls  of  such  couutr 
and  burghs  respectively,  and  shall  transmit  to  the 
convener  of  the  commissioners  of  supply  of  the 
county,  and  to  the  chief  magistrate  of  each  burxh 
situated  therein,  a  notification  of  the  total 
amount  of  such  expenses,  and  of  the  proportion 
thereof  to  be  paid  by  the  landward  part  of  tbc 
county  and  by  each  burgh  respectively. 

The  sums  so  apportioned  as  due  by  the  land- 
ward part  of  the  county  shaU  be  a  charge  upon 
and  shall  be  paid  out  of  the  coun^  general 
assessment  of  such  county,  and  the  sums  so 
apportioned  as  due  bv  each  burgh  shall  be  a 
charge  upon  and  shall  be  paid  out  of  any  assess- 
ment levied  in  such  burgh,  and  payable  one  half 
b^  the  onner  and  one  half  by  the  tenant  or  occu- 
pier of  the  lands  and  heritages  within  the  bni^, 
and  if  there  be  no  such  assessment,  then  out  of 
any  other  assessment  levied  in  such  buigh. 

63.  Where  assessments  under  any  Act  of 
Parliament  may  be  imposed,  levied,  and  recovered 
in  the  same  way  and  manner  as  the  assessments 
imposed  and  levied  under  the  Prisons  (Scotbnd) 
Administration  Act,  1860,  such  assessments  may 
be  imposed,  leined,  and  recovered  in  the  same 
way  and  manner  and  with  the  like  powers  as  wy 
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other  assessment  which  may  be  leviable  by  the 
commissioners  of  supply  within  any  county  or  the 
msf^strates  within  any  burgh  upon  the  lands 
and  herita^  withm  the  same,  as  appearing  on 
the  valuation  roll  thereof ;  provided  that  in  a 
county  such  assessments  shall  be  payable  wholly 
by  the  owner  of  lands  and  heritages  within  the 
county,  and  that  in  a  burgh  such  assessments 
shall  be  payable  one  half  by  the  owner  and  one 
half  by  the  tenant  or  occupier  of  the  lands  or 
heritages  within  the  burgh,  but  the  whole  of  such 
last-mentioned  assessments  may  be  levied  on  and 
recovered  from  the  tenant  or  occupier  who,  on 
production  of  a  receipt  by  the  collector  therefor, 
shall  be  entitled  to  deduct  one  half  of  the  amount 
from  the  rent  payable  to  the  owner :  Provided 
also,  that  it  shall  be  lawful  for  such  commis- 
sioners of  supply  to  exempt  from  such  assess- 
ments in  any  county  any  lands  and  heritages  the 
annual  value  of  which,  as  appearing  from  the 
valuation  roll,  shall  not  exceed  two  pounds 
sterling,  on  account  of  the  poverty  of  the  owner 
thereof;  and  that  it  shall  be  lawful  for  such 
magistrates  to  exempt  from  the  whole  or  any  part 
of  such  assessments  in  anv  bui^gh  the  tenant  or 
occupier  of  any  lands  and  heritages  the  annual 
value  of  which,  as  appearing  from  the  valuation 
roll,  shall  not  exceed  five  pounds  sterling,  on 
account  of  the  povertv  of  such  occupier.  And 
all  such  assessments  snail  in  the  case  of  bank- 
ruptcy or  insolvency  be  paid  out  of  the  first  pro- 
ceeds of  the  estate,  and  shall  be  preferable  to  all 
other  debts  of  a  private  nature  due  by  the  persons 
assessed. 

Nothing  herein  contuned  shall  prejudice  the 
power  of  levying  any  assessments  in  any  other 
Wf  or  manner  not  affected  by  the  repeal  of 
certun  provisions  of  the  Prisons  (Scotland)  Ad- 
ministration Act,  1860. 

64.  For  enabling  the  Prison  Commissioners  to 
purchase,  take,  and  acquire  lands  for  the  purposes 
of  this  Act,  *'  The  Lands  Clauses  Consolidation 
(Scotland)  Act,  1845,"  excepting  section  one 
hundred  and  sixteen  thereof,  and  any  Act  amend- 
ing the  said  Act,  shall  be  incorporated  with  and 
form  part  of  this  Act :  Provided  that  the'  clauses 
of  the  said  Lands  Clauses  Consolidation  Acts 
with  respect  to  the  purchase  and  taking  of  lands 
otherwise  than  by  agreement  shall  not  be  incor- 
ponted  herewith,  except  for  the  purpose  of 
acquiring  lands  adjoining  or  adjacent  to  a  prison 
for  the  purpose  of  enlarging,  improving,  or  isolat* 
ing  sucn  prison ;  and  the  expression  "  the  special 
Act"  in  the  said  Lands  Clauses  Consolidation 
Acts  shall  mean  this  Act,  and  the  expression 
'*  the  promoters  of  the  undertaking  "  in  the  said 
Act  shall  mean  and  include  the  said  Prison  Com« 
missioners. 

^,  The  clerk  of  every  court,  judge,  sheriff, 


magistrate,  justice  of  the  peace,  or  other  judicial 
officer,  by  whom  any  warrant  for  imprisonment 
or  any  sentence  of  imprisonment  or  penal  servi- 
tude is  pronounced,  shall  make  a  return  thereof 
to  the  Prison  Commissioners  at  such  time  and  in 
such  form  and  under  such  penalty  as  the  Secre- 
tary of  State  may  determine. 

Judicial  Statistics, 

66.  The  Prison  Commissioners  shall  be  the 
department  of  judicial  statistics  under  the 
Judicial  Statistics  (Scotland)  Act,  1869,  and  shall 
discbarge  the  duties  of  the  said  department,  and 
all  statutory  returns  relating  to  such  statistics 
shall  be  made  to  them  accordingly.  The  Secre- 
tary of  State  shall  from  time  to  time  appoint  a 
superintendent  of  the  said  department  at  such 
salarv  as  shall  be  determined  with  the  sanction  of 
the  Treasury,  and  such  Superintendent  may, 
with  the  consent  of  the  Treasury,  fill  any  other 
office  under  the  said  Prison  Commissioners. 

Reformatories  and  Industrial  Schools, 

67.  The  commissioners  of  supply  of  any  county 
or  the  magistrates  of  any  burgn  may  resolve  to 
contribute  to  any  reformatory  or  industrial  school 
in  any  part  of  Scotland  which  has  been  certified 
by  one  of  Her  Majesty's  Principal  Secretaries 
of  State,  in  terms  of  an  Act  passed  in  the  seven- 
teenth and  eighteenth  years  of  Her  present  Ma- 
jesty, intituled  "  An  Act  for  the  better  care  and 
"  reformation  of  youthful  offenders  in    Great 
"  Britain,"  or  the  Industrial  Schools  Act,  1866,  or 
any  Act  amending  the  same,  and  on  such  resolu- 
tion, stating  the  name  of  the  reformatory   or 
industrial  school  to  which  they  propose  to  con- 
tribute, being  transmitted  to  the  Secretary  of 
State  for  the  Home  Department,  being  one  of 
Her  Majesty's  Principal  Secretaries  of  State,  he 
shall  intimate  whether  he  approves  or  disapproves 
of  such  resolution ;  and  if  he  intimate  that  he 
approves  thereof,  such  commissioners  or  magis- 
trates may  from  tune  to  time  pay  over  such  sum 
as  they  mav  think  fit  to  the  durectors  and  mana- 
gers of  such  reformatory  or  industrial  school,  and 
such  sum  shall  be  a  charge  on  the  county  general 
assessment  or  on  any  municipal  or  police  or 
other  assessment  of  any  burgh,  as  the  case  may 
be  :  Provided,  that  if  at  any  time  such  Secretary 
of  State  shall  notify  his  withdrawal  of  such  his 
approval,  it  shall  no  longer  be  lawful  for   the 
commissioners  or  magistrates  to  contribute  to 
such  reformatory  or  industrial  school. 

Arrangement  and  Arlntration, 

68.  The  Secretary  of  State  on  the  one  hand 
(with  the  assent  of  the  Treasury  so  far  as  any 
public  moneys  are  concerned),  and  a  prison 
authority  on  the  other,  mayi  with  a  view  to  carry 
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into  effect  the  purposes  of  this  Act,  compromise 
any  matter,  or  settle  any  difference,  or  refer  to 
a  single  arhiter  any  matter  or  difference. 

Definitions, 

69.  The  expression  ''furniture  and  effects 
belonging  to  a  prison"  includes  all  furniture, 
beds,  bedding,  clothes,  linen,  implements,  ma- 
chinery and  stores,  except  floods  manufactured 
for  sale  and  materials  in  store  for  the  purposes  of 
such  manufacture,  also  all  books,  papers,  regis- 
ters, and  documents  whatsoever  relating  to  such 
prison  or  to  the  prisoners  therein,  also  3l  articles 
whatsoever,  whether  or  not  of  the  same  kind  as 
those  previously  described,  belonging  at  the 
commencement  of  this  Act  to  the  prison  autho- 
ri^  of  any  prison  for  the  purposes  of  such 
prison. 

70.  A  "  prisoner  "  for  the  purposes  of  this  Act 
means  any  person  committea  to  prison  for  trial, 
safe  custody,  punishment,  or  othem'ise;  and 
"  the  maintenance  of  a  prisoner  "  includes  all 
such  necessary  expenses  incurred  in  respect  of  a 
prisoner  for  food,  clothing,  custody,  safe  conduct, 
and  removal  to  or  from  any  place  of  confinement 
or  otherwise,  from  the  period  when  the  order  for 
his  committal  to  prison  is  made  until  his  death 
or  discharge  from  prison,  as  would  if  this  Act 
had  not  passed  had  oeen  payable  by  the  managers 
appointed  under  the  Prisons  (Scotland)  Adminis- 
tration Act,  1860,  or  by  a  prison  authority,  with 
this  proviso,  that  nothing  in  this  Act  shall 
exempt  a  prisoner  from  payment  of  any  costs  or 
expenses  in  respect  of  his  conveyance  to  prison 
or  otherwise  wnich  he  would  have  .been  liable  to 
pay  if  this  Act  had  not  passed. 

Nothing  herein  contained  shall  alter  the  law 
with  respect  to  the  aliment  of  civil  prisoners,  or 
with  respect  to  the  powers  and  jurisdiction  at 
present  possessed  by  the  sheriff  of  a  county  or 
the  magistrates  of  a  burgh  with  respect  to  appli- 
cations and  proceedings  for  aliment,  and  for 
liberation  of  civil  prisoners. 

For  the  purposes  of  this  Act,  sufficient  accom- 
modation for  the  prisoners  belonging  to  a  prison 
authority  shall,  as  nearly  as  can  be  ascertained, 
be  deemed  to  be  the  average  daily  number  of 
prisoners  maintained  at  the  expense  of  such 
authority,  whether  in  its  own  prison  or  in  a 
prison  belonging  to  some  other  iirison  authority 
during  the  five  years  immediatelv  preceding  the 
first  day  of  January  one  thousand  eight  hundred 
and  seventy-seven. 

"  Cell  accommodation  for  a  prisoner  "  means  a 
cell  for  the  separate  confinement  of  such  prisoner 
certified  in  pursuance  of  this  Act  by  the  Secretary 
of  State  as  in  respect  of  its  cubical  contents  and 
other  ])articulars  proper  for  the  detention  of 
piisoners. 


71.  In  the  construction  of  this  Act,  unless 
there  is  something  inconsistent  in  the  context,— 
*'  County "  shall  not  include  a  county  of  a 
city : 
For  the  purposes  of  this  Act,  Orkney  and 
Zetland  shall  be  taken  to  be  separate 
counties : 
For  the  purposes  of  this  Act  the  northern 
prison  district  and  the  southon  prisoD 
'    district  of  the  county  of  Lanark,  as 
defined    by    the    "  Prisons   (Scofiand) 
Administration       Acts      (Lanarkshiie) 
Amendment  Act,  1868,"  shall  be  taken 
to  be  separate  counties ;  and  the  duties, 
rights,  and  obligations  arising  under 
this  Act  shall,  in  the  said  districts,  exist 
and  be  discharged,  as  nearly  as  may  be, 
in  conformity  with  the  provisions  of  the 
last-mentioned  Act ;  and  if  any  question 
shall  arise  in  regard  thereto,  it  shall  be 
determined  by  the  Secretary  of  State ; 
and  any  order  under  his  hand  shall 
have  the  same  effect  as  if  it  were  con- 
tained in  this  Act:    Provided  alwars, 
that  after  the  commencement  of  this 
Act  no  district  prison  board  shall  be 
elected  for  either  prison  district  of  the 
said  county : 
"  Burgh  "  shall  include  and  apply  to  the  cities, 
burghs,  and  towns  which  are  royal  barghs. 
or  which  send  or  contribute  as  burghs  to 
send  a  member  to  Parliament : 

For  the  purposes  of  this  Act  the  boundaries 
of  a  burgh  shall  be  the  boundaries 
thereof  at  the  passing  of  this  Act  for 
prison  purposes,  under  the  prorisions 
of  the  Prisons  (Scotland)  Administration 
Act,  1860: 
*' Mi^istrates "  shall  include  the  magistntes 

ana  town  councils  of  burghs : 
"  Sheriff  "  shall  include  sheriff  substitute : 
"  Prison  authority  "  shall  mean  a  county  prison 
board  appointed  in  terms  of  the  Prisons 
(Scotland)  Administration  Act,  1860 : 
**  Prison  "  shall  include  all  legal  ])risoDS  in 
Scotland,  and  in  respect  to  those  existing 
at  the  commencement  of  this  Act,  whether 
the  same  have  been  administered  by  the 
Managers  appointed  in  terms  of  the  Prisons 
(Scotland)  Administration  Act,  1860,  or  by 
countv  prison  boards  appointed  under  that 
Act,  out  shall  not  include  military  prisons, 
or,  except  in  so  far  as  expressly  provided, 
police  cells  or  other  places  of  detention: 
Provided  always,  that  it  shall  include  any 
land  or  building  bought  or  contracted  to  be 
bought  before  the  commencement  of  this 
Act  by  a  prison  authority  for  the  purpose  of 
enlarging  or  altering  any  prison,  or  addin<: 
to  the  appurtenances  of  any  prison,  subject  iy 
this  proviso,  that  if  the  ScCTctary  of  State  is 
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of  opinion  that  any  portion  of  the  lands  so 
bought  or  contracted  to  be  bought,  whether 
included  or  not  within  the  walls  of  the 
prison«  was  not  at  the  time  of  the  passing  of 
this  Act  necessary  for  the  then  subsisting 
purposes  of  such  prison,  he  shall  either 
direct  that  such  portion  shall  be  re-conveyed 
to  the  prison  authority,  or  retain  such 
portion,  or  any  part  of  such  portion,  on  pay- 
ment out  of  moneys  provided  by  Parliament 
of  such  sum  as  may  be  agreed  upon,  or,  in  the 
event  of  difference,  may  be  determined  by 
arbitration  in  manner  provided  by  this  Act, 
on  the  transfier  of  any  such  prison  to  him, 
and  the  vesting  thereof  in  him  as  by  this  Act 
provided : 

"Ordinary  prisons"  shall  include  all  legal 
prisons  under  this  Act  other  than  the  general 
nrison  at  Perth  or  any  prison  which  may  be 
hereafter  declared  by  Her  Majesty  in  Council 
to  be  a  general  prison  : 

**  Civil  prisoner  "  shall  include  all  persons  im- 
prisoned for  civil  debts  due  to  subjects; 
prisoners  for  debts  or  taxes  due  to  the 
Crown,  not  being  fines  or  penalties  inflicted 
on  conviction  of  ofiPences;  prisoners  on 
meditatione  fbgie  warrants  granted  at  the 
instance  of  creditors  for  perfonnance  of  civil 
obligations;  prisoners  ad  factum  pnestan- 
dum;  prisoners  under  the  Employers  and 
Workmen  Act,  1875;  and  prisoners  nntil 
they  find  caution  under  writs  of  lawburrows  ^ 

"  Criminal  prisoner  "  shall  include  all  prisoners 
who  are  not  civil  prisoners  : 

"Valuation"  shall  mean  the  total  annual 
value  of  the  lands  and    heritages  within  a 


counter  or  burgh    as  appearing  from   the 

valuation  roll  thereof  for  the  time  being  in 

force: 
"  Governor  "  shall  mean  the  chief  male  officer 

of  a  prison : 
"  Matron  "  shall  mean  the  chief  female  officer 

of  a  prison. 

Rqteal  of  Acts. 

72.  The  Acts  specified  in  the  schedule  to  this 
Act  are  hereby  repealed,  from  and  after  the  com- 
mencement of  this  Act,  to  the  extent  specified  in 
the  third  column  of  the  schedule. 

Provided  that  the  repeal  enacted  by  this  section 
shall  not  afiPect — 

(1.)  Anything  done  or  suffered,  or  any  right, 
obligation,  or  liability  acquired  or  in- 
curred under  any  enactment  hereby 
repealed;  or 

(2.)  Any  penalty,  forfeiture,  or  punishment 
incurred  in  respect  of  any  offence  com- 
mitted against  any  enactment  hereby 
repealed;  or 

(3.)  Any  investigation,  legal  proceeding,  or 
remedy  in  respect  of  any  such  right, 
obligation,  liability,  penalty,  forfeiture, 
or  punishment  as  aioresaid;  and  any 
sucn  investigation,  legal  proc^din^,  and 
remedy  may  be  carried  on  as  if  this  Act 
had  not  past ;  or 

(4.)  The  execution,  after  the  commencement  of 
this  Act,  of  any  of  the  Acts  repealed  by 
this  section,  so  far  as  necessary  to  give 
effect  to  any  of  the  provisions  of  this 
.\ct. 


Schedule. 


Acts  Rbpbaled. 


Session  and  chapter. 


'23  &  24  Vict.  c.  105. 


THle. 


Extent  of  Repeal. 


26  k  27  Vict.  c.  109. 


2/  &  28  Vict.  c.  53. 
28  &  29  Vict.  c.  84. 


32  «c  33  Vict.  c.  36. 


llie  Prisons  (Scotland)  Administration  Act, 
1860. 


An  Act  for  remedying  certain  defects  in  the 
law  relating  to  the  removal  of  prisoners  in 
Scotland. 

llie  Summary  Procedure  Act,  1864 

An  Act  to  amend  the  Prisons  (Scotland) 
Administration  Act,  1860,  and  to  ex- 
plain the  fifty-second  and  seventy-seventh 
sections  of  the  said  Act. 

The  Prisons  (Scotland)  Amendment  Act, 
1869. 


f 


'  The   whole   Act,    except 
sections  seventy-two  t*) 
seventy-five    lloth    in- 
clusive. 
Section  two. 


Sections   thirty-six    ami 

thirty-seven. 
The  whole  Act. 


The  whole  Act. 


Vol,  LV. — Law  Jol'u.  Stat. 
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Chap.  54. 
Public  Libraries  Acts  AmetidmenU 


ABSTRACT  OF  THB  BNACTMBNT8. 

1 .  Ratepayeri  opinions  may  be  ascertained  by  voting  papers, 

2.  Ratepayers  may  striate  for  modified  assessment. 

3.  Definition, 

4.  Short  title. 


An  Act  to  amend  the  Public  Libraries 
Acts.  (14th  August  1877.) 

Whereas  by  the  Public  Libraries  Acts, 
18  &  19  Victoria,  c.  40.,  for  Ireland ;  29  &  ao 
Victoria,  c.  114.,  for  Ensland;  and  30&  31  Vic- 
toria, c.  37.,  for  Scotland,  the  mode  by  which  the 
Act  is  to  be  adopted  is  prescribed  to  1>e  by  public 
meeting,  and  it  has  oeen  found  that  in  many 
cases  a  public  meeting  is  a  most  incorrect  and 
unsatisfactory  mode,  and  ftils  to  indicate  the 
general  opinion  of  the  ratepayers,  and  it  is  desir^ 
able  to  ascertain  these  opinions  more  correctly : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Mcgesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows  : 

1.  It  shall  be  competent  for  the  prescribed 
local  authority  in  any  place  or  community  which 
has  the  power  to  adopt  one  of  the  above  recited 
Acts,  to  ascertain  the  opinions  of  the  muority  of 
the  ratepayers  either  by  the  prescribed  public 


meeting  or  by  the  issue  of  a  voting  paper  to 
each  ratepayer,  and  the  subsequent  collection  and 
scrutiny  thereof,  and  any  expense  in  connexion 
with  such  voting  papers  shall  be  borne  in  the 
same  way  as  the  expense  of  a  public  meeting 
would  be  borne,  and  tne  decision  of  the  majority 
BO  ascertained  shall  be  equally  binding. 

2.  In  addition  to  the  simple  vote  "Yes"  or 
"  No "  to  the  adoption  of  the  Act,  such  Toting 
paper  may  stipulate  that  its  adoption  shall  Ik 
suDJect  to  a  limitation  to  some  lower  nte  of 
assessment  than  the  maximum  allowed  by  Act 
of  Parliament  in  force  at  the  time,  and  such 
lower  limit,  if  once  adopted,  shall  not  be  subse- 
quently altered  except  by  public  vote  timilarlf 
taken. 

3.  **  Ratepayer  *'  shall  mean  tvm  inhabitant 
who  would  nave  to  pay  the  Free  Libmy  assess- 
ment in  event  of  the  Act  being  adopted. 

4.  This  Act  mav  be  cited  as  the  Public  libn- 
ries  Amendment  Act,  1877. 


Chap.  o5. 
Public  Record  Office. 


ABSTRACT  OF  THE   ENACTMENTS. 


1.  Power  to  make  rules  as  to  disposal  of  valueless  documents. 

2.  Disposal  of  documents  of  Masters  C^fiees  transfierred  5y  23  4-  24  Ftc^  c.  149. 

3.  Construction  and  short  title. 


An  Act  to  amend   the  Public  Record 
OiScc  Act.  1838. 

(14th  August  1877.) 

Whereas  the  Public  Record  Office  was  esta- 
blished in  pursuance  of  the  Public  Record  Office 
Act,  1838,  and  divers  records  and  papers  (in  this 
Act  referred  to  as  documents)  are  deposited  in 


or  can  be  removed  to  that  office  and  are  tee 
under  the  chaige  of  the  Master  of  the  Rolls  in 
England  for  the  time  being : 

And  whereas  it  is  expedient  to  pre^*ent  tiie 
Public  Record  Office  from  being  encumbered  with 
documents  of  not  sufficient  public  value  to 
juslifv  their  preservation  in  the  Public  Record 
Office 
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Be  it  tberefoie  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authorifjr  of  the  same,  as  follows : 

1.  The  Master  of  the  Rolls,  with  the  approval 
of  the  Commissioners  of  Her  Miyesty's  Treasuijr, 
and  such  fiirther  approval  in  the  case  of  certain 
docoments  as  is  herein-after  mentioned,  may,  if 
he  sees  fit,  from  time  to  time  make,  and  when 
made,  revoke,  add  to,  and  vary  rules  respecting 
the  disp<»al  by  destruction  or  otherwise  of  docu- 
ments which  are  deposited  in  or  can  be  removed 
to  the  Public  Record  Office,  and  which  are  not 
of  sufficient  public  value  to  justify  their  preserva- 
tion in  the  Public  Record  Office. 
Such  rules  shall, — 

(1.)  So  far  as  they  relate  to  documents  of  any 
court  mentioned  in  section  three  of  the 
Public    Record    Office  Act,   1838,    be 
made  with  the  further  approval  of  the 
Lord  High  Chancellor  of  Great  Britain ; 
and 
(2.)  So  far  as  they  relate  to  documents  removed 
or  about  to  be  removed  to  the  Public 
Record  Office  from  the  office  of  one  of 
Her  Majesty's  Principal  Secretaries  of 
State  or  otner  department  of  the  Go- 
vernment (except  the  Treasury),  be  made 
with  the  fiirther  approval  of  such  Secre- 
tary of  State  or  head  of  such  depart- 
ment. 
Before  the  power  of  disposal  given  by  this 
section  shall  be  exercised  as  to  any  documents, 
the  Master  of  the  Bolls  shall  cause  a  schedule  to 
be  prepued  of  the  documents  for  the  time  being 
proposed  to  be  disposed  of,  containing  a  list  of 
the  documents,  ana  such  particulars  as  to  their 
character  and  contents  as  may  be  calculated  to 
enable  the  Houses  of  Parliament  to  judge  of  the 
expediency  of  disposing  of  such  documents  in  the 
proposed    manner;  but   where    there    shall  be 
several  documents  of  the  same  class  or  description, 
it  shall  be  sufficient  to  classify  them,  as  far  as 
practicable,  according  to  their  nature  and  con- 
tents, matead  of  specifying   each   document  se- 
parately, and  the  power  of  disposal  given  by  this 
section  sludl  not  be  exercised  in  respect  of  anv 
documents  until  the  schedule  relating  to  such 
documents  before  reouired  has  been  submitted  to 
both  Houses  of  Parliament  for  a  period  of  not 
less  than  four  weeks. 

No  rule  made  in  pursuance  of  this  section 
shall  provide  for  the  disposal  of  any  document  of 
older  date  than  the  year  one  thousand  seven  hun- 
dred and  fifteen. 

£very  rule  made  in  pursuance  of  this  section 
shall  be  laid  before  both  Houses  of  Parliament, 
and  when  the  same  has  lain  not  less  than  .sixty 
davs  iiefore  l)oth  Houses  of  Parliament  it  shall 


be  lawful  for  Her  Majesty,  by  Order  in  Council, 
to  declare  her  approbation  of  the  rule  or  buy  part 
of  the  rule,  from  which  rule  or  part  Her  Majesty 
has  not  been  prayed  by  an  address  of  either 
House  of  Parliament  to  withhold  her  approba- 
tion. 

Ever^  such  rule  when  approved  by  Order  in 
Council  shall  be  deemed  to  nave  been  within  the 
powers  of  this  Act  and  duly  made,  and  shall, 
while  in  force,  have  effect  as  if  it  were  enacted  by 
Parliament. 

2.  Wliereas  by  the  ninth  section  of  the  Act  of 
the  session  of  the  twenty-third  and  twenty-fourth 
years  of  the  reign  of  Her  present  Majesty^  chapter 
one  hundred  and  forty-mne,  intituled  "  An  Act 
'*  to  make  better  provision  for  the  relief  of 
*'  prisoners  in  contempt  of  the  High  Court  of 
"  Chanoorv,  and  pauper  defendants,  and  for  the 
*'  more  efficient  despatch  of  business  in  the  said 
**  Court,"  it  is  enacted  that  the  deeds,  books, 
documents,  and  papers  belonging  to  the  suitors 
in  the  Court  of  Chancery  which  had  been  there- 
tofore under  the  custody  of  the  Masters  in 
Ordinary  of  the  said  Court  (and  which  are  herein- 
after referred  to  as  Chancery  Masters  Docu- 
ments) should  be  transferred  to  the  custody  of 
the  Clerks  of  Records  and  Writs  of  the  said  Court, 
and  the  Master  of  the  Rolls  is  authorised  to 
appoint  a  person  to  have  the  care  of  the  said 
Chancery  Masters  Documents,  at  a  salary  not 
exceeding  the  sum  therein  mentioned ;  and  such 
documents  have  since  remained  at  the  offices  in 
Southampton  Buildings,  Chancery  Lane,  where 
the  same  were  deposited  at  the  passing  of  the 
said  Act : 

And  whereas  it  is  expedient  to  make  further 
provision  with  respect  to  the  Chancery  Masters 
Documents  :  Be  it  therefore  enacted,  that — 

The  Chancerv  Masters  Documents  shall,  after 
the  passing  of  this  Act,  be  under  the  charge  and 
superintendence  of  the  Master  of  the  RoUs  for 
the  time  bein^  under  the  Public  Record  Office 
Act,  1838,  in  like  maimer  as  if  they  were  records 
within  the  meaning  of  that  Act  and  this  Act, 
subject  as  follows : 

(1.)  No  person  shall  be  entitled  to  inspect  the 
same  without  the  consent  of  the  Master 
of  the  RoUs  and  the  Treasury ;  and 

(2.)  The  Master  of  the  Rolls,  with  the  approval 

of  the  Treasury,  may  take  such  measures 

as  may  seem  best  for  ascertaining  the 

lawful  owners  of  any  of  such  documents, 

and  may  cause  the  same  to  be  delivered 

to  such  lawful  owners. 

Section  nine  of  the  Act  above  recited  in  this 

section  shall  be  construed  as  if  the  words  Master 

of  the    Rolls  were    substituted  therein  for  the 

words  Clerks  of  Records    and   Writs  wherever 

used  in  the  said  section. 
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3.  This  Act  shall  be  construed  as  one  with  the  to  and  may  be  cited  as  the  Public  Record  Ofllce 

Act  of  the  session  of  the  first  and  second  years  of  Act,  1838,  and  that  Act  and  this  Act  may  be 

the  reign  of  Her  present  Majesty,  chapter  ninety-  cited  together  as  the  Public  Record  Offices  Acts, 

four,  intituled  *'  An  Act  for  keeping  safely  the  1838  and  1877,  and  this  Act  may  be  cited  as  the 

Public  Records,"  which  Act  is  in  this  Act  referred  Public  Record  Office  Act,  1877. 


Chap.  66. 
County  Officers  and  Courts  (Ireland). 


ABSTRACT   OF  THE   KNACTMBNTS. 

Preliminary, 


1.  ApplicatUmofAct. 

2.  Short  title. 

3.  Title  of  the  chairtnan. 

4.  Commencement  of  Act , 

5.  Short  title  of  14  S^-  15  Vict,  c.  6/. 
f).  Repeal  of  statutes, 

7.  Interpretation  of  terms. 


PART  I. 


Officers. 

8.  Union  of  offices  of  Cl^k  of  the  Crown  and  Clerk  of  the  Peace. 

9.  Appointment  of  additional  oficers. 

10.  R^fistrars  to  be  appointed, 

11.  Appointment  of  Clerks  of  Croum  and  Peace, 

12.  Qualification  of  officers, 

13.  Officers  to  discharge  duties  in  person,  and  not  to  practise, 

14.  Temporary  officers  and  deputies  not  entitled  to  superannuation. 

15.  Office  expenses, 

16.  Certain  officers  not  entitled  to  superannuation, 

17.  Powers  and  duties  of  officers, 

18.  Discharge  of  duties  by  present  Clerks  of  the  Crown  and  of  the  Peace, 

19.  Security  to  be  given  by  officers, 

20.  Payment  of  salaries  pending  union  of  offices, 

21.  Fees  to  be  paid  to  Treasury  after  union  of  offices, 

22.  Clerk  of  the  Crown  or  Peace  to  keep  an  office  in  assize  town, 

23.  Provision  in  case  of  death  of  officers, 

24.  Special  pensions  to  present  holders  qf  offices, 

25.  Registrars  of  Civil  Bills. 

26.  Pensions  to  officers  appointed  under  this  Act. 

27.  Payments  by  Treasury  of  salaries,  A-c.  under  this  Act. 

28.  Provisions  regarding  the  Clerk  of  the  Peace  of  the  dty  of  Dublin  continued  pending  eonsolidstiim* 

29.  Chsrf  and  assistaut  clerks  of  Clerk  of  the  Peace  for  Dublin, 

30.  Officers  to  make  returns  of  official  business. 


PART  11. 


Equitable  Jurisdiction. 

31.  Annual  value  of  lands,  how  ascertained.    **  Personalty ''  d^ned. 

32.  Proqf  of  valuation. 

33.  Ciml  BUI  Courts  to  have  the  jurisdiction  of  the  Court  of  Chancery  in  certain  matters. 
S4k  Powers  and  duties  qf  chairman  and  officers. 
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35.  Power  to  iranrfer  tmits  to  the  Court  of  Chancery, 

36.  Power  to  transfer  certain  suite  commenced  in  Chancery  to  the  CioU  Bill  Court. 

37.  Tranrfer  to  the  Court  of  Chancery  of  suits  exceeding  the  jurisdiction  of  the  Civil  Bill  Court. 

38.  Payment  into  the  Court  of  Chancery  of  legacies  to  tt^ants  or  persons  beyond  seas. 

39.  As  to  deposit  of  money  paid  into  Court  in  equitable  proceedings, 

40.  In  what  courts  proceedings  shall  be  taken. 

41.  Partition  of  lands  by  the  Civil  BiU  Court  in  suits  for  administration, 

42.  Power  to  rehear,  vary,  or  rescind  decrees  and  orders. 

43.  Appeals. 

44.  Power  of  Lord  Chancellor  to  grant  injunctions. 

45.  Power  of  Lord  Chancellor  to  distribute  business. 

46.  Contentious  probate  jurisdiction  extended, 

47.  Power  to  grant  limited  administration. 

48.  Places  for  exercise  of  equitable  jurisdiction. 

49.  Admiralty  jurisdiction  tn  certain  places. 


PART  III. 


Extension  of  existing  Jurisdiction, 

50.  Jurisdiction  at  law  of  Civil  Bill  Courts  extended, 

51.  Jurisdiction  in  remitted  cases. 

52.  Present  jurisdiction  in  remitted  cases  extended, 

53.  Extension  of  jurisdiction  in  ejectment  and  questions  of  title  to  hereditaments. 

54.  Act  of  37  and  38  Vict.  c.  66.  explained  ana  amended. 

55.  Appeals. 

56.  Costs  to  be  discretionary  in  certain  eases. 


PART  IV. 

General  Proivisions, 

57.  Removal  of  proceeding  to  superior  court, 

58.  Appeal  to  Divisional  Court. 

59.  Dwree  by  default, 

60.  Biekearing  tfi  case  of  decree  by  default,  1 

61.  Form  and  execution  of  decrees. 

62.  Moneys  in  hands  of  sheriff  may  be  taken  in  execution, 

63.  Cross  decrees  may  be  set  off. 

64.  Power  to  assignees  in  bankruptcy  to  continue  action  brought, 

65.  Acknowledgments  of  deeds  by  married  women  may  be  received  by  chairman, 

66.  Chairman  may  appoint  next  friend  or  guardian  ad  litem  for  iitfant, 

67.  Power  to  strike  out  cause,  giving  costs,  where  court  has  no  jurisdiction. 

68.  Parties  may  appear  in  person  or  by  attorney  or  by  counsel,  ^c. 

69.  Provisions  of  Civil  Bill  Acts  as  to  jurors  and  witnesses  extended  to  this  Act, 

70.  Affdavits  to  be  sworn  before  commissioner  for  taking  affidavits,  Clerk  of  Peace,  or  justice, 

71.  Appointment  of  temporary  chairman  in  certain  cases, 
7'2.  Form  of  recognizance  in  appeal  from  petty  sessions. 

73.  Justices  on  appeal, 

74.  Appeals  under  the  Fishery  Acts. 

75.  Estreating  of  recognizances. 

76.  No  conviction  to  be  quashed  on  the  ground  of  error  in  the  complaint. 

77.  Warrants  of  justices  acting  under  Towns  Improvement  (Irelawl)  Act,  1854»  17  4"  18  Vict,  c.  103. 
7B.  Exceptions  need  not  be  negatived. 

79.  Power  to  make  rules  and  orders. 

80.  Jurisdiction  extended  to  Courts  of  Appeal, 

81.  Salaries  and  travelling  expenses  of  chairmen, 

82.  Pensions  of  chairmen, 

83.  FWng  and  collection  of  fees  and  stamp  duties^ 

84.  Power  to  frame  §  scale  of  costs  and  charges. 

85.  Union  of  offices  of  chairman. 
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86.  Provision  a$  to  recorders. 

87.  Temporary  alhwanoes, 

88.  Special  pensions. 

89.  HuUSt  ^c.  to  be  submitted  to  Parliament. 

90.  Power  to  appoint  times  for  holding  sessions,  Sfcfor  union. 

91.  Holding  of  courts  and  providing  court-houses. 

92.  Certain  chairmen  not  to  practise. 

Schedules. 

A.  Repeal  of  statutes. 

B.  AMdaoit  to  obtain  decree  bv  default. 

C.  Notice  of  application  for  decree  by  default. 

D.  Salaries  of  Clerks  of  the  Crown  and  Peace, 

E.  Union  of  offices  of  chairman. 


An  Act  to  amend  the  Laws  relating  to 
County  Officers  and  to  Courts  of 
Quarter  Sessions  and  Civil  Bill  Courts 
in  Ireland.  (14th  August  1877.) 

Whbrsas  it  is  expedient  to  amend  the  laws 
relating  to  the  offices  of  Clerk  of  the  Crown  and 
Clerk  of  the  Peace,  and  to  the  Courts  of  Quarter 
Sessions  and  Civil  Bill  Courts  in  Ireland,  to  pro- 
vide for  the  union  of  such  offices,  and  to  extend 
the  jurisdiction  of  such  courts : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  bv  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as 
follows : 

Preliminary. 

1.  This  Act  shall  apply  to  Ireland  only. 

2.  This  Act  may  be  cited  as  ''  The  County 
Officers  and  Courts  (Ireland)  Act,  1877." 

3.  The  chairmen,  not  being  Recorders,  shall 
from  and  after  the  commencement  of  this  Act  be 
styled  "  County  Court  Judges  and  Chairmen  of 
Quarter  Sessions." 

4.  Parts  I.,  III.,  and  IV.  of  this  Act  shaU 
come  into  operation  upon  the  passing  of  this  Act. 
Part  II.  of  this  Act  shall  come  into  operation 
upon  the  first  day  of  January  one  thousand  eight 
hundred  and  seventy-eight. 

5.  The  Act  passed  in  the  session  of  Parliament 
held  in  the  fourteenth  and  fifteenth  years  of  the 
reign  of  Her  present  Majesty,  chapter  fifty-seven, 
may  be  cited  as  "The  Civil  Bill  Courts  (Ireland) 
Act,  1851.'' 

6.  The  several  enactments  mentioned  in 
Schedule  (A.)  to  this  Act  shall  be  and  the  same 
are  hereby  repealed,  but  this  repeal  shall  not 
affect— 


(a.)  Anything  heretofore  duly  done  or  saffered 
under  any  enactment  hereby  repealed ; 
or 

(6.)  Any  right  or  liability  heretofore  acquired, 
accrued,  or  incurred  under  any  enact- 
ment hereby  repealed ;  or 

(c.)  Any  security  heretofore  given  under  anj 
enactment  hereby  repealed ;  or 

(d.)  Any  liability,  penalty,  forfeiture,  or  punish- 
ment incurred  in  respect  of  any  offence 
heretofore  committed  against  any  enact- 
ment hereby  repealed ;  or 

(«.)  Any  proceeding  heretofore  duly  instituted; 
or 

(/.)  Any  investigation,  legal  proceeding,  or 
remedy  in  respect  of  any  such  right, 
liability,  security,  penalty,  forfeiture,  or 
punishment  as  aforesaid ;  and  auy  lueh 
investigation,  legal  proceeding,  or 
remedy  may  be  instituted,  carried  on, 
and  enforced  as  if  this  Act  had  not 
been  passed. 

7.  In  this  Act — 

The  term  ''Lord  Lieutenant"  shall  mean 
the  Lord  Lieutenant-General  and  Ge&entl 
Governor  of  Ireland,  and  shall  include  the 
Lords  Justices  or  other  chief  governors  or 
governor  of  Ireland  for  the  time  being : 

The  term  '*  Lord  Chancellor  "  shall  mean  the 
Lord  Chancellor  of  Ireland,  and  shall  m- 
elude  the  Lord  Keeper  or  Lords  Comnii»- 
sionerd  for  the  custoay  of  the  Great  Seal  in 
Ireland  : 

The  term  "  Court  of  Chancery  "  shall  mean 
the  High  Court  of  Chancery  in  Ireland : 

The  term  "  Treasury "  shall  mean  the  Lords 
Commissioners  of  Her  Majesty's  IVeasniy 
for  the  time  being,  or  any  two  of  them : 

The  term  "  county  "  shall  include  a  county  of 
a  city,  county  of  a  town,  county  of  a  town 
and  city,  city  and  county,  and  riding  of  a 
county,  and  any  county  and  borough  in 
which  a  union  of  the  offices  of  Clerk  of  the 
Crown  and  Clerk  of  the  Peace  shall  have 
been  made  pursuant  to  this  Act : 
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The  term ''  grand  jiny  "  Bbail  include  any  town 
oooneil  anthoriaed  to  make  pieaentments : 

Tlie  term  "  botongfa  '*  ahall  mean  any  borough, 
not  being  a  oonnty  of  a  dty  or  county  of  a 
town,  to  which  a  separate  oomaiseion  of  the 
peace  has  been  or  shall  be  granted  : 

The  term  "  chairman  "  shall  mean  the  chairman 
oi  quarter  sessions  of  any  county  or  counties, 
ftod  shall  indnde  each  of  the  Recorders  of 
the  cities  of  DuUin,  Cork,  and  Londonderry, 
and  of  the  towns  of  Belfiist  and  Gslway, 
respectiyely  t 

In  Parts  IL,  III.,  and  IV.  of  this  Act  the 
term  **  Cleric  of  the  Peace  "  shall  include  the 
Clerk  of  the  Crown  and  Peace : 

The  term  "  Civil  Bill  Court"  shall  include  any 
court  for  the  transaction  of  civil  business 
held  before  any  chairman  or  recorder,  and 
any  land  court,  and  any  court  of  quarter 
sessions  for  the  transaction  of  licensing 
business: 

The  term  "  Ranstrar  of  Civil  Bills  "  or  registrar 
shall  include  the  registrar  of  any  Civil  Bill 
Court  or  Recorder's  Court. 


PART  h 
Qfieeri. 

8.  (1.)  Whenever  either  of  the  offices  of 
Clerk  of  the  Orown  or  of  Clerk  of  the 
Peace  for  any  county  or  borough  shall 
become  or  be  vacant,  if  the  person 
then  holding  the  other  of  the  said 
offices  shall  be  willing  to  accept  the 
vacant  office,  the  Lord  Lieutenant  may 
order  that  the  said  offices  be  united,  and 
may  appoint  to  the  united  office  such 
person  as  aforesaid.  The  said  offices 
shall  thenceforth  renuun  united,  and  the 
person  holding  the  same  shall  be  called 
the  Qerk  of  the  Crown  and  Peace  for 
the  county  or  borough.  If  such  person 
shall  refiue  to  accept  such  appointment, 
or  if  the  Lord  Lieutenant  shall  not 
deem  it  expedient  to  appoint  him,  the 
Lord  Lieutenant  mav  appoint  to  the 
vacant  office  a  fit  and  proper  person  to 
be  temporary  Qerk  of  the  Crown  or 
temporary  Clerk  of  the  Peace,  as  the 
case  may  be.  The  temporary  clerk  so 
appointed  shall  hold  such  office  and 
perform  all  the  duties  of  Clerk  of  the 
Crown  or  Clerk  of  the  Peace,  as  the 
case  may  be,  for  the  county  or  borough 
until  he  shall  die,  or  resign,  or  be  re- 
moved by  the  Lord  Lieutenant,  or  until 
the  other  of  the  said  offices  shall  become 
vacant,  whichever  shall  first  happen : 

(2.)  Whenever  both  the  said  offices  for  any 
county  or  borough  shall  become  or  be 
vacant  at   the  sfu^e   time,  the  Lord 


Lieutenant  shall  order  that  the  said 
offices  be  united,  and  shall  appoint  to 
the  united  office  one  fit  and  proper 
person,  qualified  as  herein-after  men- 
tioned, and  the  said  offices  shall  thence- 
forth remain  united,  and  the  person 
holding  the  same  shall  be  called  the 
Clerk  oip  the  Crown  and  Peace  for  the 
county  or  borough : 
(3.)  Whenever  both  the  said  offices  for  any 
borough  shall  become  or  be  vacant  at 
the  same  time,  and  the  Lord  Lieutenant 
shall  deem  it  expedient  to  unite  the  said 
offices  with  the  office  of  Clerk  of  the 
Crown  and  Peace  for  any  county  sur- 
roundinff  or  adjoining  such  borough, 
the  Lord  Lieutenant  may  order  that  the 
said  offices  be  united  with  Ihe  office  of 
Clerk  of  the  Crown  and  Peace  for  such 
county,  and  msy  appoint  to  the  office  of 
Clerk  of  the  Crown  and  Peace  for  the 
borough  the  Qerk  of  the  Crown  and 
Peace  for  such  county,  or  if  there  shall 
be  no  such  Clerk  of  the  Crown  and 
Peace,  or  if  he  shall  refuse  to  accept 
such  appointment,  may  appoint  a  fit 
and  proper  person  to  be  temporary  Clerk 
of  the  Crown  and  Peace  for  the 
borough;  and  the  temporary  clerk  so 
appointed  shaU  hold  such  office  and 
penorm  aU  the  duties  of  Clerk  of  the 
Crown  and  Peace  for  the  borough  until 
he  shall  die,  or  resign,  or  be  removed  bv 
the  Lord  Lieutenant,  or  until  the  Clerk 
of  the  Crown  and  Peace  for  any  such 
county  shall  be  appointed  to  the  office 
of  Clerk  of  the  Ckown  and  Peace  for  the 
borough,  whichever  shall  first  happen ; 
and  upon  the  appointment  oi  one 
person  to  the  same,  toe  offices  of  Clerk 
of  the  Crown  and  Peace  for  such 
borough  and  of  Clerk  of  the  Crown 
and  Peace  for  such  county  shall  be  and 
thenceifbrth  remain  united,  and  the 
person  holding  the  same  shall  be  called 
Clerk  of  the  Crown  and  Peace  for  the 
county  and  borough : 

(4.)  Whenever  the  office  of  Clerk  of  the  Peace 
for  any  borough  for  which  the  office  of 
Clerk  of  the  Crown  does  not  exist  shall 
become  or  be  vacant,  the  Lord  Lieuten- 
ant may  order  that  it  be  united  with  the 
office  of  Clerk  of  the  Crown  and  Peace 
for  any  county  adjoining  or  surroimding 
such  borough,  and  may  appoint  to  the 
office  of  Clerk  of  the  Peace  for  such 
borough  the  Clerk  of  the  Crown  and 
Peace  for  such  county,  or  if  there  shall 
be  no  such  Clerk  of  the  Crown  and 
Peace,  or  if  he  shall  reftise  to  accept 
such  appointment,  may  appoint  %  fit 
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and  pfToper  person  to  be  temporary 
Clerk  of  the  Peaee  for  the  borough; 
and  the  temporary  clerk  bo  appointed 
shall  hold  such  ofBce  and  perform  all 
the  duties  of  Clerk  of  the  Peace  for  the 
borough  until  he  shall  die,  or  resign,  or 
be  removed  by  the  Lord  Lieutenant,  or 
imtil  the  Clerk  of  the  Crown  and  Peace 
for  any  such  county  shall  be  appointed 
to  the  office  of  Clerk  of  the  Peace  for 
the  borough,  whichever  shall  first 
happen ;  and  unon  the  appointment  of 
one  person  to  tne  same,  tne  offices  of 
Clerk  of  the  Peace  for  such  borough 
and  of  Clerk  of  the  Crown  and  Peace 
for  such  county  shall  be  and  thenceforth 
remain  united,  and  the  person  holding 
the  same  shall  be  oalled  Clerk  of  the 
Crown  and  Peace  for  the  county  and 
borough : 

(5.)  At  any  time  after  the  passing  of  this  Act, 
ana  from  time  to  time  until  such  union 
of  offices  as  aforesaid,  the  Lord  Chan- 
cellor may,  with  the  consent  of  the 
Treasury,  if  he  shall  deem  it  necessary 
for  the  proper  discharge  of  the  duties  of 
Registrar  of  the  Civil  Bill  Court  of  any 
county  or  borough,  appoint  by  order  a 
fit  and  |»oper  person  to  be  temporary 
Registrar  of  such  Civil  Bill  Court ;  and 
every  person  so  appointed  shall  hold 
such  office,  and  discharge  such  duties 
in  relation  to  such  court,  as  such  order 
may  direct,  until  he  shall  die,  or  resign, 
or  oe  removed  by  the  Lord  Chancellor, 
or  until  the  office  of  Clerk  of  the  Peace 
for  such  county  or  borough  shall  become 
vacant,  whichever  shall  first  happen; 
and  upon  the  occurrence  of  such 
vacancy,  provision  shall  be  made  for  the 
proper  discharge  of  such  duties  by  the 
appointment  of  a  temporary  Clerk  of 
the  Peace  or  of  a  Qerk  of  the  Crown 
and  Peace. 


9.  If  at  any  time  after  the  passing  of  this  Act 
it  shall  appear  to  the  Lord  UhanceUor  and  the 
IVeasuiy  that  the  stafP  of  officers  for  the  time 
being  (provided  for  any  county  or  borough  or 
Civil  Bill  Court  is  insufficient  for  the  proper 
discharge  of  the  duties  of  Clerk  of  the  Crown  and 
Clerk  of  the  Peace,  or  of  Clerk  of  the  Crown  and 
Peaoe»  such  additional  clerk  or  clerks  may  be 
appointed  to  discharge  such  of  the  said  duties 
during  such  periods  and  subject  to  such  regula- 
tiont  aa  may  from  time  to  time  be  prescribed  by 
rules  or  orders  to  be  made  as  herein-after 
provided ;  provided  that  every  such  appointment 
shall  be  made  as  follows : 


(a.)  Before  the  union  of  the  offices  of  CM  of 
the  Crown  and  Clerk  of  tiie  Peiee  the 
appointment  shall  be  imde  and  may  be 
determined  by  the  chairman : 

{&.)  After  the  union  of  the  offices  of  Ckrk  of 
the  Crown  and  Peace  the  appointment 
shall  be  made  and  may  be  determined 
by  the  Clerk  of  the  Crown  and  Peice : 

(c.)  Every  person  appointed  shall  possess  such 
qualifications  and  may  be  required  to 
pass  such  examination  as  the  Lord 
Chancellor  may  from  time  to  time  by 
order  prescribe : 

(dJ)  Every  such  appointment  shall  be  subject 
to  the  approval  of  the  Lord  Chancellor: 

(e.)  Every  person  so  appointed  shall  be  remov- 
able by  the  Lord  Chancellor. 

10.  A  Registrar  of  the  Civil  Bill  Court  or 
courts  held  before  each  chairmaa  shall  be 
appointed  to  discharge  such  duties  and  to  ex- 
ercise such  powers  and  authori^  in  connexion 
with  all  or  any  pact  of  the  civil  jurisdiction  of  the 
said  chairman,  and  subject  to  such  regulations 
and  to  such  obligations  and  control,  as  may  from 
time  to  time  be  prest^ribed  by  rules  and  orders  to 
be  made  as  herein-after  provided :  Provided  that 
every  such  appointment  shall  be  made  subject  to 
the  following  provisions : 

(a.)  The  appointment  shall  be  made  hj  the 

chairman,  subject  to  the  approval  of  the 

'Lord  Chancellor: 

(b.)  Every  person  so  appointed  ahaU  be  remoT- 

able  by  the  Losd   Chancellor  at  his 

discretion,  and  shall  bold  his  office  until 

he  shall  die  or  resign*  or  be  so  remored, 

or  until  the  chairman  who  shall  hare 

.  appointed  him  sbsJl  vacate  his  office : 

(e.)  Every   person     appointed   shall   be  an 

attorney  or  solicitor,  or  shall  have  held 

the  offioe  of  Clerk,  or  temporaiy  Clerk, 

or  Deputy  Clerk  of  the  Grown,  or  of 

Clerk,  or  temporaiy  Clerk,  or  Depntr 

Clerk  of   the  Peace,  or  of   Registrar 

or  temporary  Registrar  of  CSvil  Bills,  or 

of  additionid  derk  appointed  under  the 

last  preceding  section. 

No  Registrar  shall,  either  by  himself  or  his 

partner  or  agent,  be  directly  or  indirectly  enga^ 

or  concerned  as  attorney  or  agent  for  anj  party 

to  any  proceeding  in  any  Civil  Bill  Court  to 

which  he  is  attached ;  and  any  Registrar  offending 

against    this   enactment    shall    for  tvtry  such 

offence  forfeit  and  pay  the  sum  of  fifty  pounds  to 

any  person  who  shall  sue  for  the  same  in  an/  of 

Her  Majesty's  superior  courts  at  Dublin. 

11.  Every  Clerk  of    the  Crown   and  Peace 
appointed  under  the  provisions  of  this  Act  shall 
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hold  such  office  and  perfonn  all  the  duties  of 
Clerk  of  the  Crown  and  of  Clerk  of  the  Peace  for 
the  coiintj  or  borough  for  which  he  shall  be 
ippoiDted,  sad  such  other  duties  as  he  may  be 
directed  to  perform  under  the  provisions  of  this 
Act  until  he  shall  die,  or  rjBsi|fn,  or  be  removed 
for  miioonduct  or  incapacity  by  the  Lord  Chan- 
cellor; and  whenever  any  such  office  shall  become 
Ticant,  the  Lord  Lieutenant  shall  appoint  one  fit 
and  proper  person,  qualified  a9  herein-after  men- 
tioned, to  the  same. 

12.  Xo  person  shall  be  appointed  to  be  Clerk 
of  the  Crown  and  Peace  unless  he  shall  be  a 
practising  attorney  or  solicitor  of  six  years 
standing,  or  unless  he  shall  at  the  time  of  the 
passing  of  this  Act  hold,  or  shall  have  heretofore 
held,  the  office  of  Clerk  of  the  Crown  or  Clerk 
of  the  Peace,  or  Deputy  Clerk  of  the  Cnrnn 
or  Deputy  Clerk  of  the  Peace,  and  the  Lord 
Chancellor  shall  certify  that  he  is  competent 
to  dischaige  the  duties  of  Clerk  of  the  Crown 
and  Peace :  Provided  that  any  attorney  or  solici- 
tor who  may  be  appointed  to  the  office  of  tem- 
porary Clerk  of  the  Crown,  or  temporary  Clerk  of 
the  reaoe,  or  temporary  Registrar  or  Registrar, 
or  who  shall  act  or  have  acted  as  deputy  to  any 
Clerk  of  the  Crown  or  Clerk  of  the  Peace,  shall 
be  deemed  to  have  been  a  practising  attorney  or 
solicitor  during  such  time  as  he  shall  have  held 
sach  office  or  acted  as  such  deputy. 

13.  Every  person  appointed  to  any  office  under 
thig  part  of  this  Act  snail  discharge  the  duties  of 
his  office  in  person,  and  not  by  deputy,  except  in 
case  of  illness  or  other  temporanr  and  exceptional 
circumstances;  no  person  holding  the  office  of 
Clerk  of  the  Crown  and  Peace  shall  practise  as 
an  attorney  or  solicitor,  nor  shall  he  act  in  the 
oonunission  of  the  peace;  every  Clerk  of  the 
Clown  and  Peace  shadl  be  deemed  to  be  an  officer 
serving  in  the  permanent  civil  service  of  the 
State,  and  shall  be  bound  to  devote  his  whole 
time  to  the  duties  of  his  office. 

14.  No  officer,  regiBtrar,  or  clerk  appointed  to 
any  temporary  office  under  this  Act,  or  deputy 
appointed  after  the  passing  of  this  Act,  shall 
K  entitled  to  any  superannuation  allowance  or 
compensation  upon  his  retirement  or  removal 
from,  or  upon  the  determination  of,  his  office  or 
appointment. 

15.  The  Treasury  may  tram  time  to  time 
direct  that  such  annual  or  other  allowance  as  they 
shall  think  proper  shall  be  made  to  any  existing 
officer  or  person  appointed  under  this  Act  for 
defraying  tne  expense  of  necessary  clerical  assist- 
ance, postage,  books,  stationery,  and  other 
requisites  of  his  office. 


16.  If  any  Clerk  of  the  Crown  appointed  for 
any  county  or  borough  after  the  first  day  of 
January  one  thousand  eight  hundred  and  sixty- 
seven,  or  any  Clerk  of  the  Peace  appointed  for 
any  county  or  borough  after  the  twelfth  day  of 
Februaiy  one  thousand  eight  hundred  and 
seventy-seven,  who  on  accepting  his  appointment 
stated  that  he  did  so  without  any  reservation  in 
regard  to  any  future  steps  that  Parliament  or 
the  Government  might  be  pleased  to  adopt  con- 
nected with  it,  shall  refuse  to  accept  any  office  of 
Clerk  of  the  Crown  and  Peace  of  which  the  salary 
and  emoluments  shall  not  be  less  than  those  of 
his  previous  appointment,  the  Lord  Lieutenant 
may  direct  that  such  person  shall  cease  to  hold 
the  said  office  of  Clerk  of  the  Crown  or  of  Clerk 
of  the  Peace  without  beng  entitled  to  any  super- 
annuation allowance  or  compensation  whatsoever, 
and  his  office  shall  thereupon  be  deemed  vacant : 
Provided  that  any  Clerk  of  the  Crown,  or  Clerk 
of  the  Peace,  being  an  attorney  or  solicitor  and 
holding  office  at  the  passing  of  this  Act,  may,  on 
accepting  any  such  office  of  Clerk  of  the  Crown 
and  Peace,  elect  to  continue  to  practise  as  an 
attorney  or  solicitor,  anything  in  this  Act  to  the 
contrary  notwithstanding;  but  in  the  event  of 
his  so  electing,  he  shall  not  be  entitled  to  any 
superannuation  allowance  or  pension. 

17*  Every  person  who  shall  be  appointed  to 
the  office  of  Clerk  of  the  Crown  and  Peace  for 
any  county  or  borough  shall,  subject  to  such 
provisions  as  may  be  made  relating  to  any  regis- 
trar appointed  under  this  Act,  have  and  exercise 
all  tiie  powers,  jurisdictions,  and  authorities  be- 
longing to  or  exetoiseable  by  virtue  of  each  of 
the  oflBces  of  Clerk  of  the  C^own  and  Clerk  of 
the  Peace  and  Registrar  of  Civil  Bills  for  such 
county  or  borough  respectively,  and  every  person 
appointed  temporary  Clerk  of  the  Crown  or 
temporary  Cleric  of  the  Peace  or  temporary 
Registrar,  or  otherwise  temporarily  employed  to 
dischaige  any  of  the  duties  of  the  offices  of  Clerk 
of  the  Crown  or  Clerk  of  the  Peace  or  Registrar 
of  Civil  Bills  under  this  Act,  shall  have  and 
exercise,  while  he  shall  be  so  employed  and  in  re- 
spect of  the  duties  which  he  shall  be  so  employed 
to  dischaige,  the  like  powers,  jurisdictions,  and 
authorities,  and  be  subject  to  the  like  obligations 
and  control,  as  if  he  were  a  permanent  officer. 

18.  No  Clerk  of  the  Crown  or  Clerk  of  the 
Peace  shall  after  the  passing  of  this  Act  disdiarge 
any  of  the  duties  of  his  office  by  any  depu^  who 
shall  not  have  been  approved  of  as  a  sufficient 
deputy  by  the  Lord  Chancellor ;  and  any  such 
Clerk  of  the  Crown  or  Clerk  of  the  Peace  dis- 
charging any  such  duties  by  any  deputy  not  so 
approved  shall  bv  so  doing  forfdt  all  right  to  any 
salary  during  the  time  of  the  discharge  of  his 
duties  by  a  deputy  not  so  approved^  and  shaU^  in 
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case  the  Lord  Chancellor  so  direct,  cease  to  hold 
the  office  of  Clerk  of  the  Crown  or  Clerk  of  the 
Peace,  as  the  case  may  be. 

19.  EveiT  person  appointed  to  the  office  of 
Clerk  of  the  Crown  and  Peace,  or  temporary 
Clerk  of  the  Crown  or  temporary  Clerk  of  the 
Peace,  or  Registrar  or  temporal^  Registrar,  shall, 
before  entering  upon  the  duties  of  such  office 
give  security  for  the  due  discharge  of  the  duties 
of  such  office  in  double  the  amount  of  his  esti- 
mated annual  salaiy  or  emoluments  in  such 
manner  as  the  Lord  Chancellor,  with  the  consent 
of  the  Treasury,  may  by  order  from  time  to  time 
prescribe. 

*20.  (1.)  Every  salary  and  remuneration  which 
at  the  time  of  the  passing  of  this  Act 
shall  be  presentable  or  payable  to  or  for 
any  Clerk  of  the  Crown  or  Clerk  of  the 
Peace  shall,  so  long  as  the  office  shall 
be  held  by  the  person  who  at  the  time 
of  the  passing  of  this  Act  shall  hold  the 
same,  or  by  any  temporary  Clerk  of  the 
Crown  or  temporary  Clerk  of  the  Peace, 
be  presented  and  paid  at  the  same 
times  and  in  the  same  manner  as  if 
this  Act  had  not  been  passed ;  and  so 
long  as  any  person  who  at  the  time  of 
the  passing  of  this  Act  shall  hold  the 
office  of  Clerk  of  the  Crown  or  of  Clerk 
of  the  Peace,  or  his  deputy  heretofore 
appointed,  shall  be  entitled  to  receive 
any  special  pension  under  this  Act,  such 
special  pension  shall  be  presented  and 
paid  at  the  same  times  and  in  the  same 
manner  as  the  salary  of  the  office  was 
presentable  and  pavable  at  the  time  of 
the  passing  of  tnis  Act:  Provided 
always,  that  the  present  Clerk  of  the 
Peace  for  the  county  of  Wexford  shall 
only  be  entitled  to  the  salary  and  re- 
muneration aforesaid  until  the  death  or 
resignation  of  the  present  Clerk  of  the 
Crown  for  the  said  county,  whichever  of 
said  events  shall  first  happen,  whereupon 
the  said  clerk  of  the  peace  (unless  ap- 
pointed to  the  office  of  Clerk  of  tne 
Crown  and  Peace)  shall  retire  without 
any  right  to  pension,  superannuation,  or 
compensation : 

(2.)  Every  temporary  Clerk  of  the  Crown  and 
temporary  Clerk  of  the  Peace  shall,  so 
long  as  he  holds  such  office,  be  entitled 
to  take  and  receive  all  such  present- 
ments, payments,  fees,  and  other  emolu- 
ments as  would  be  presentable  or 
payable  to  him  if  he  were  Clerk  of 
the  Crown  or  Clerk  of  the  Peace,  as  the 
case  may  be,  and  had  been  appointed 
before  the  passing  of  tl^is  Act : 


(3.)  After  the  union  of  the  offices  of  Clok  of 
the  Grown  and  Clerk  of  the  Peace  for 
any  county  or  borough  no  further 
moneys,  except  any  special  pensions 
payable  under  this  Act,  shall  be  pre- 
sented or  paid  in  such  county  or  borough 
for  or  in  respect  of  the  sidaries  or  re- 
muneration of  Clerk  or  temporary  Clerk 
of  the  Crown,  or  of  Clerk  or  temporur 
Clerk  of  the  Peace ;  but  notwithstand- 
ing the  union  of  the  offices  of  Ckrk 
of  the  Crown  and  Clerk  of  the  Peace, 
and  both  before  and  after  such  union, 
all  sums  now  presentable  or  payable, 
other  than  such  salaries  or  remuneration, 
shall  continue  to  be  presented  and  paid 
in  the  same  manner  as  heretofore. 


21.  The  Lord  Lieutenant,  by  and  witii  the 
advice  and  consent  of  the  Privy  Council  of  Ire- 
land, may  from  time  to  time  after  the  passing  of 
this  Act  make  orders,  and  when  made  may 
revoke,  alter,  or  amend  the  same,  and  may  make 
new  orders  instead  of  any  orders  revoked,  fixing 
a  scale  or  scales  according  to  which  all  or  any  es- 
penses  and  remuneration  heretofore  preac&table 
and  pajrable  to  any  Clerk  of  the  Peace  for  carry- 
ing into  effect  the  provisions  of  the  Acta  relatiiig 
to  the  registration  of  votars,  or  otherwise  in 
respect  of  such  regtstmtion,  shall  be  calculated, 
and  may,  as  well  in  respect  of  the  matters  afore* 
said,  as  also  in  fixing  any  scale  or  scales  of  re- 
munemtion  of  Clerks  of  the  Peace  under  the 
provisions  of  the  Juries  (Ireland)  Acta,  provide 
that  any  actual  expenses  shall  be  distinguished 
from  any  profits  or  remuneration  presentable  to 
and  receivable  by  any  Clerk  of  the  Peace  for  hii 
own  use  for  or  in  respect  of  any  duties  imposed 
upon  him  by  any  Act  relating  to  the  registration 
or  voters,  or  by  the  Juries  (Ireland)  Acts ;  and 
thereupon  all  such  expenses  and  sudi  profits  and 
remuneration  shall  in  each  case  be  separately  csl- 
culated,  presented,  and  paid  according  to  the 
scale  or  scales  so  fixed,  and  for  the  time  being  in 
force,  and  not  otherwise,  and  the  respective 
accounts  thereof  shall  be  audited  and  Touched 
as  the  Lord  Lieutenant  in  Council  may  by  order 
provide. 

After  the  union  of  offices  of  Clerk  of  the 
Crown  and  Clerk  of  the  Peace  for  any  county  or 
borough,  the  amount  of  all  profits  and  remunera- 
tion which,  but  for  the  passing  of  this  Act,  would 
have  been  presentable  to  and  receivable  by  any 
Clerk  of  the  Peace  for  his  own  use  for  or  in  re- 
spect of  any  duties  imposed  on  him  by  any  of  the 
said  Acts  shall  be  presented  to  and  receivable  by 
Her  Majesty's  Exchequer ;  but  notwithstanding 
such  union  the  amount  of  all  such  actual  ex- 
penses as  aforesaid  shall  continue  to  be  presented 
Mid  paid  in  the  same  manner  as  theretofore* 
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From  and  after  the  union  of  the  offices  of 
Clerk  of  the  Crown  and  Clerk  of  the  Peace  for 
inj  oonnty  or  horough,  all  fiees  and  emoluments 
(indodmg  the  profits  and  remuneration  present- 
able and  parable  under  the  next  preceding  pro- 
Tinon)  which,  but  for  the  passing  of  this  Act, 
would  be  receivable  by  or  payable  to  any  Clerk  of 
the  Crown  or  Clerk  of  the  Peace  or  Registrar  of 
Civil  Bills  whose  office  shall  have  been  included 
in  such  union,  and  all  other  fiees  and  emoluments 
to  be  levied  or  paid  under  the  provisions  of  this 
Act,  shall  be  receivable  by  Her  Majesty's  Ex- 
chequer, and  shall  be  collected  and  paid  over 
in  such  manner  as  the  Treasury  from  time  to 
time  shall  direct ;  and  the  several  provisions  of 
any  Act  or  Acts  with  respect  to  fixing  and  col- 
lecting fbes  taken  in  Civil  Bill  Courts,  or  by 
Clerlu  of  the  Crown  or  Clerks  of  the  Peace  or 
Registrars  of  Civil  Bills,  and  to  accounting  for  the 
same,  and  to  paying  the  same  into  the  receipt  of 
Her  Majesty's  Exchequer,  shall,  so  far  as  the 
same  may  be  applicable,  be  applied  to  all  fees  and 
emoluments  receivable  by  Her  Migesty's  Ex- 
chequer as  afbresaid. 

22.  Every  Clerk  or  temporary  Clerk  of  the 
Crown,  Clerk  or  temporary  Cleric  of  the  Peace, 
and  Clerk  of  the  Crown  and  Peace  for  any  county 
or  borough  shall  keep  an  office  in  the  town  in 
which  the  assizes  for  such  county  shall  be  holden, 
or  in  the  said  borough;  and  such  office,  unless 
the  Lord  Chancellor  shall  otherwise  direct,  shall 
be  kept  open  by  such  officer,  or,  during  his  neces- 
saiy  absence,  hj  a  fit  and  competent  clerk,  to  be 
employed  by  hun  at  his  own  expense,  between  the 
hours  of  eleven  and  four  o'clock  in  the  day  every 
day,  except  Sunday,  Good  Friday,  Christmas 
Day,  and  such  other  day  as  the  Lord  Chancellor 
may  prescribe;  and  if  any  such  officer  shall 
neglect  to  keep  such  office  open  on  such  days  and 
during  such  time  as  aforesaid,  he  may  be  fined  by 
any  judge  of  assize  at  any  assizes  for  such  county, 
or  by  the  chairman  of  tne  county,  such  sum,  not 
exceeding  ten  pounds,  as  such  judge  or  chairman 
shall  think  proper  for  every  such  neglect :  The 
grand  jury  of  any  county  or  borough  may  provide 
and  assign  for  such  office  any  apartment  or  apart- 
ments in  any  public  court  house  under  the  control 
of  such  grand  jury  in  such  town  or  borough  as 
aforesaid. 

23.  If  any  Clerk  or  temporary  Clerk  of  the 
Crown,  or  Clerk  or  temporary  Clerk  of  the  Peace, 
or  Registrar  of  Civil  BiUs,  or  Clerk  of  the  Crown 
and  Peace,  or  deputy  of  any  such  Clerk,  or  any 
temporary  Registrar,  shall  die  or  be  necessarily 
absent  or  become  incapacitated  firom  discharging 
his  duties  during  any  assizes,  the  judges  of  assize, 
or  one  of  them,  may  appoint  a  fit  and  proper  person 
to  discharge  the  duties  of  such  officer  during  such 
assizes ;  and  if  such  death,  absence,  or  incapacity 
shfljl  occur  daring  the  holding  of  any  quart^ 


sessions  or  Civil  Bill  Court,  the  chairman  may 
appoint  a  fit  and  proper  person  to  discharge  the 
duties  of  such  officer  dunng  the  holding  of  such 
sessions  or  court,  and  any  person  so  appointed 
shall  have  for  the  purpose  of  discharging  such 
duties  all  the  power  and  authority,  and  while  he 
shall  hold  such  appointment  shall  be  subject  to  all 
the  liabilities  whicn  the  officer  so  dying,  or  being 
absent,  or  becoming  incapacitated  would  have 
had,  or  to  which  he  would  have  been  liable  if 
continuing  to  act.  Everjr  person  appointed  under 
this  section  shall  be  paid  such  remuneration  as 
the  Lord  Chancellor  may  from  time  to  time  by 
order  direct,  the  same  to  be  paid  out  of  the  salary 
or  remuneration  provided  lor  the  officer  whose 
duties  shall  be  performed  by  the  person  so 
appointed. 

24.  At  any  time  after  the  passing  of  this  Act, 
and  notwithstanding  the  provisions  of  any  other 
Act  of  Parliament  regulating  the  grant  of  pensions 
or  superannuation  allowances,  the  Lord  Lieu- 
tenant may,  with  the  approval  of  the  Treasury, 
grant  to  any  Clerk  of  the  Crown  or  Clerk  of  tiie 
Peace  (except  the  Clerk  of  the  Peace  for  the 
county  of  Wexford)  who  shall  be  in  office  at  the 
passing  of  this  Act,  and  shall  retire  from  his 
office,  such  annual  sum  by  way  of  special  pension 
as,  having  regard  to  length  of  service  and  the 
other  drcumstances  of  each  case,  he  may  think 
fit,  not  exceeding  two  thirds  of  the  entire  yearly 
salary,  fees,  and  emoluments  of  the  office  of  such 
person,  calculated  upon  the  average  of  the  five 
years  next  preceding  such  retirement,  less  by  the 
amount  of  the  annual  sums  (if  any)  paid  by  him 
to,  and  the  emoluments  (if  any)  received  by,  his 
deputy ;  and  may  also  grant  in  like  manner  to 
any  such  deputy  heretofore  appointed  such 
annual  sum  as»  having  regard  to  length  of  service 
and  the  other  circumstances  of  each  case,  he  may 
think  fit,  not  exceeding  two  thirds  of  the  entire 
yearly  amount  of  the  sums  and  emoluments  (if 
any)  so  payable  to  or  receivable  by  him,  calculated 
upon  the  hke  average ;  and  any  sums  granted  in 
pursuance  of  this  section  shall  be  presented  and 
paid  in  manner  herein-before  provided,  and 
without  any  application  to  presentment  sessions. 

25.  The  provisions  of  this  Act  as  to  special 
pensions  shall  apply  to  every  person  appointed 
before  the  twelfth  day  of  February  one  thousand 
eight  hundred  and  seventy-seven,  and  who  at  the 
time  of  the  passing  of  this  Act  shall  hold  the 
office  of  Registrar  of  Civil  Bills  in  any  borough, 
and  the  special  pension  payable  to  every  such 
person  shall  be  paid  by  the  Treasury  out  of  such 
funds  as  may  from  time  to  time  be  provided  by 
Parliament.  Upon  the  occurrence  of  the  next 
vacancy  after  the  passing  of  this  Act  in  each  such 
office  it  shall  cease  and  determine.  At  any  time 
after  the  passing  of  tbis  Act,  find  froQi  time  to 
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time  until  the  appointment  of  a  Qerk  of  the 
Crown  and  Peace  for  such  borou{(h,  it  shall  he 
lawful  for  the  Lord  Chancellor,  with  the  consent 
of  the  Treasury,  if  he  shall  deem  it  necessary  for 
the  proper  discharge  of  the  duties  of  any  such 
Regristrar,  to  appoint  hy  order  a  fit  and  proper 
person  to  he  temporary  Registrar,  and  every 
person  so  appointed  shall  hold  such  office  and 
discharge  such  duties  in  relation  to  the  Civil  Bill 
Court  or  Recorder's  Court  of  the  borough  as  such 
order  may  direct,  until  he  shall  die,  or  resign,  or 
be  removed  by  the  Lord  Chancellor,  or  until  the 
appointment  of  a  Clerk  of  the  Crown  and  Peace 
for  the  borough,  whichever  shall  first  happen. 
From  and  after  the  occurrence  of  the  next  vacancy 
after  the  passing  of  this  Act  in  each  such  (^ce  of 
Registrar  of  Civil  Bills,  all  fees  and  emoluments 
which,  but  for  the  passing  of  this  Act,  would  be 
receivable  by  or  payable  to  such  Registrar,  and  all 
other  fees  and  emoluments  to  be  levied  or  paid 
under  the  provisions  of  this  Act  in  respect  of  the 
duties  of  such  office  heretofore  performed  by  such 
Registrar,  or  hereafter  to  be  performed  by  any 
officer  appointed  to  perform  tne  same,  shall  be 
receivable  by  Her  Majesty's  Exchequer,  and  shall 
he  collected  and  paid  over  in  such  manner  as  the 
Treasury  from  time  to  time  shall  direct ;  and  the 
several  provisions  of  any  Act  or  Acts  with  respect 
to  the  fixing  and  collecting  of  fees  taken  in  any 
Civil  Bill  Court  or  Recorder's  Court,  and  the 
paying  of  the  same  into  the  receipt  of  Her 
Mf\jesty's  Exchequer,  shall,  so  far  as  the  same 
may  faie  applicable,  be  applied  to  the  fees  and 
emoluments  in  this  section  mentioned. 

26.  The  Lord  Lieutenant  may,  with  the  lu)- 
proval  of  the  Treasury,  grant  to  any  Clerk  of  the 
Crown  and  Peace,  or  Registrar  or  additional 
Clerk,  or  other  permanent  officer  appointed  under 
this  Act,  upon  his  retirement  firom  office,  a 
pension,  the  amount  whereof  shall  be  ascertained 
and  determined  in  respect  of  his  service  in  such 
office  according  to  the  principles  of  the  Super- 
annuation Act,  1859,  and  which  shall  be  subject 
to  the  conditions  and  provisions  of  that  Act. 

27.  The  Treasury  shall,  out  of  such  funds  as 
may  from  time  to  time  be  provided  by  Parliament, 
make  the  following  payments  to  the  persons,  and 
in  manner  herein-after  mentioned,  in  each  and 
every  year : 

(1.)  To  every  person  who  at  the  time  of  the 
passing  of  this  Act  shall  hold  the  office 
of  Clerk  of  the  Peace  or  Registrar  of 
Civil  Bills  such  salary,  in  addition  to 
his  other  emoluments,  as  the  Treasury, 
with  the  concurrence  of  the  Lord  Chan- 
cellor, shall  from  time  to  time  direct^ 
having  regard  to  the  additional  duties 
which  he  may  hereafter  be  obliged  to 
discharge : 


(2.)  To  the  several  Clerks  of  the  Crown  sod 
Peace  the  respective  salaries  in  Schedule 
D.  to  this  Act  specified :  Provided  that 
the  Lord  Lieutenant  and  Coundl  may 
from  time  to  time,  having  rogird  to  mt 
duties  of  the  several  (^ces,  by  order 
vary  the  amount  of  any  one  or  more  of 
the  said  salaries,  but  not  so  as  to  dimi* 
nish  the  salary  of  any  officer  during  his 
tenure  of  office,  nor  so  as  to  increiae  the 
total  amount  in  the  said  schedule 
mentioned : 

(3.)  To  every  temporary  Registrar,  Regirtnr, 
and  additional  Clerk  appointed  under 
this  Act,  such  salary  as  the  Treasuiy, 
with  the  concurrence  of  the  Lord  Chin* 
cellor,  shall  direct,  having  r^gud  to  the 
duties  of  the  office : 

(4.)  Such  sums  as  ma^  froxa  time  to  time  be 
allowed  as  herem**before  provided  for 
clerical  assistance,  or  other  oflSoe  ex- 
penses, to  be  paid  to  such  persons  and 
m  such  manner  as  the  Treasury,  with 
the  consent  of  the  Lord  Chancellor, 
shall  from  time  to  time  direct : 

(5.)  To  the  several  Clerks  of  the  Crown  and 
Peace,  Registrars,  and  additional  Clerb, 
and  other  permanent  officers  appointed 
under  this  Act,  to  whom  pensions  may 
be  granted  as  herein-before  provided, 
the  amounts  which  shall  from  time  to 
time  be  payable  to  them  respectively : 

(6.)  To  the  Process  Officers  of  the  Coort  such 
additional  salary,  if  any,  as  the  Treasury, 
with  the  concurrence  of  the  chairman  of 
each  county,  shall  from  time  to  time 
direct. 

28.  Until  the  union  of  the  offices  of  Clerk  of 
the  Crown  and  Clerk  of  the  Peace  for  the  dty  of 
Dublin,  the  provisions  of  the  Act  passed  in  the 
session  of  Parliament  held  in  the  twelfth  and 
thirteenth  years  of  the  reign  of  Her  present 
Majesty,  chapter  ninety-seven,  in  relation  to  the 
office  of  Clerk  of  the  Peace  for  the  county  of  the 
city  of  Dublin,  shall  continue  in  force  and  shall 
apply  to  the  person  who  at  the  passing  of  this 
Act  shaU  hold  the  said  office,  and  alM  to  aor 
person  who  may  be  appointed  temporary  Cle» 
of  the  Peace  for  the  city  of  Dublin  under  the  pro- 
visions of  this  Act ;  but  firom  and  after  the  union 
of  the  offices  of  Clerk  of  the  Crown  and  of  Qerk 
of  the  Peace  for  the  county  of  the  city  of  Dublin 
all  the  provisions  of  this  Act  shall  apply  to  the 
office  of  Clerk  of  the  Crown  and  Peace  for  the 
dty  of  Dublin,  and  to  the  fees  and  emoluments  of 
the  several  offices  of  Clerk  of  the  Crown,  Clerk  of 
the  Peace,  and  Registrar  of  Civil  Bills  for  the 
dty  and  borough  ^  Dublin. 

29.  Until  the  union  of  the  offices  of  Oerk  of 
the  Crown  and  Clerk  of  the  Peace  for  the  citr  of 
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Dnblin,  the  town  council  of  the  borough  of  Dublin 
may,  with  the  a])proval  of  the  Lord  Lieutenant, 
in  lieu  of  and  in  the  same  manner  as  the  salaries 
fixed  by  the  twelfth  section  of  the  Act  passed  in 
the  session  of  Parliament  held  in  the  twelfth 
and  thirteenth  years  of  the  reign  of  Her  present 
Maiesty,  chapter  ninety-seven,  present  and  pay 
to  the  chief  clerk  and  assistant  clerk  of  the  Clerk 
of  the  Peace  such  salaries  as,  liaving  regard  to  the 
duties  of  their  respective  offices  and  to  their  length 
of  service,  the  said  town  council,  with  the  concur- 
rence of  the  Lord  Lieutenant,  shall  think 
adequate. 

30.  £rery  Clerk  oe  temporary  Clerk  of  the 
Crown,  Clerk  or  temporary  Clerk  of  the  Peace, 
Clerk  of  the  Crown  and  Peace,  Registrar  of  Civil 
Bills,  temporary  and  other  Rc^strar,  Clerk,  and 
officer  herein-before  mentioned  shsdl,  whenever 
required  so  to  do,  prepare,  fill  up,  and  transmit  to 
the  Chief  or  Under  Secretary  to  the  Lord  Lieu- 
tenant, or  to  such  other  person  as  the  Chief  or 
Under  Secretary  shall  appoint,  such  schedules* 
returns,  and  information  relating  to  the  business 
transacted  in  his  office  as  shall  from  time  to  time 
be  required  by  the  said  Chief  or  Under  Secretary. 


PART  IL 

Equitable  JurisdicHofi, 

31.  Whenever  for  the  purposes  of  any  pro- 
ceeding under  the  provisions  of  this  Act  it  shall 
be  necessary  to  ascertain  the  annual  value  of  any 
lands,  such  annual  value  shall  in  all  cases  where 
there  shall  be  a  separate  valuation  of  the  whole 
or  any  part  of  the  hinds,  under  the  Acts  in  force 
for  the  time  being  for  the  valuation  of  rateable 
property  in  Ireland,  be  established  as  to  such 
lands  or  part  thereof  by  proof  of  such  valuation, 
and  in  all  cases  where  there  shall  not  be  such  a 
separate  valuation  of  the  whole  or  any  part  of  the 
lands,  then  such  annual  value  shall  be  estimated 
u  to  such  lands  or  part  thereof  according  to  the 
principles  of  valuation  prescribed  by  the  said 
Acts,  and  may  be  established  by  any  legal  evi- 
dence. The  expression  ''annual  value  "in  this 
Act  shall,  as  to  lands,  mean  the  annual  value 
established  as  herein-before  provided.  The  ex- 
pression "personalty"  in  tnis  Act  shall  not 
include  chattels  real  unless  the  contrary  be 
expressed. 

32.  In  addition  to  such  copies  or  extracts  as 
under  any  other  statute  in  tnat  behalf  mav  be 
received  and  given  in  evidence  as  proof  of  the 
▼Aloation  of  anv  lands,  any  copy  or  extract  certi- 
fied under  the  band  of  the  clerk  of  the  union  to 
be  a  true  copv  of  the  valuation  of  any  lands  as 
appearing  in  tne  rate  book  of  the  union,  or  any 


examined  copy  thereof,  shall  be  deemed  and 
taken  for  the  purposes  of  any  proceeding  in  any 
Civil  Bill  Court  to  be  sufficient  proof  of  the 
valuation  of  such  lands  until  the  contrary  is 
shown. 

33.  The  several  Civil  Bill  Courts  in  Ireland 
shall,  in  addition  to  the  jurisdiction  now  pos- 
sessed by  them,  have  and  exercise  all  the  power 
and  authority  of  the  High  Court  of  Chancery  in 
the  suits  .and  matters  nerein-after  mentioned ; 
that  is  to  say, 

(a.)  In  all  suits  by  creditors,  legatees,  (whether 
specific,  pecuniary,  or  residuary,)   de- 
visees (wnether  in  trust  or  otherwise), 
heirs-at-law,  or  next-of-kin,  in   which 
the  estate  against  or  for  an  account  or 
administration  of   which  the  demand 
may  be  made,  so  far  as  it  is  personalty, 
shall  not  exceed  in  amount  or  value  the 
sum  of  five  hundred  pounds,  and  so  far 
as  it  consists  of  lands  shall  not  exceed 
the  annual  value  of  thirty  ]X)unds  : 
(b,)  In  all  suits  for  the  execution  of  trusts  in 
which  the  trust  estate  or  fund,  so  far  as 
it  is  personalty,  shall  not  exceed    in 
amount  or  value  the  sum  of  five  huudred 
pounds,  and  so  far  as  it  consists  of  lands 
shall  not  exceed  the  annual  value  of 
thirty  pounds : 
(c.)  In  all  suits  for  foreclosure,  sale,  or  redemp- 
tion of,  or  for  enforcing  any  mortgage 
charge  or  lien  upon,  lands  where  the 
mortgage     charge     or    lien    shall    not 
exceed  in  amount  five  hundred  pounds, 
and  the  annual  value  of  the  lands  to 
which  the  suit  relates  shall  not  exceed 
thirtf  pounds : 
(</.)  In  all  suits  for  the  specific  performance  of 
any  agreement  for  the  sale,  purchase,  or 
letting  of  any  property,  or  for  the  re- 
forming, delivering    up,  or  cancelling 
any  such  agreement,  wnere,  in  the  case 
of  a  sale  or  purchase,  the    purchase 
money  shall  not   exceed  five  hundred 
pounds,  or  in  the  case  of  a  letting  the 
annual  value  of  the  property  to  which 
the  suit  relates  shall  not  exceed  thirty 
]x>unds : 
(e,)  In   all    proceedings    under   the  Married 
Women's    Property  Act,  1870,  where 
the  property  of  the  married  woman  shall 
not  exceed  in  amount  or  value  the  sum 
of  five  hundred  pounds  : 
(/.)  In  all  suits  for  the  taking  of  any  partner- 
ship account,  or  for  the  dissolution  or 
winding  up  of  any  partnership,  in  which 
the  whole  property,  stock,  and  credits  o  f 
the   partnership    shall  not  exceed    in 
amount    or    value    the    sum   of    five 
hundred  pounds : 
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(g,)  In  all  proceedings  for  partition  where  the 
property  to  which  the  proceedings 
relate  shall  not  exceed  the  annuiJ  value 
or  thirty  pounds : 

(h.)  In  all  proceedings  by  a  landlord  against 
a  tenant  to  stay  waste,  whether  an 
account  be  i)rayed  or  not,  where  the 
annual  value  of  the  holding  to  which 
the  proceedings  relate  shall  not  exceed 
thirty  pounds : 

(t.)  In  all  proceedings  under  the  Trustee's 
Relief  Acts,  or  under  the  Trustee  Acts, 
or  under  any  of  such  Acts,  in  which 
the  trust  property  to  which  the  pro- 
ceedings relate,  so  far  as  it  is  personalty, 
shall  not  exceed  in  amount  or  value  five 
hundred  pounds,  and  so  far  as  it  con- 
sists of  lands  shall  not  exceed  the 
annual  value  of  thirty  pounds : 

(At.)  In  all  proceedings  relating  to  the  main- 
tenance or  aofvancemeot  or  for  the 
protection  of  the  property  of  an  infant, 
where  the  proper^  of  the  infant,  so  far 
as  it  is  personalty,  shall  not  exceed  in 
amount  or  value  the  sum  of  five  hundred 
pounds,  and  so  far  as  it  consists  of  lands 
shall  not  exceed  the  annual  value  of 
thirty  pounds ; 

(/.)  In  all  proceedings  for  orders  in  the  nature 
of  Injunctions,  where  the  same  are 
requisite  for  granting  relief  in  any 
matter  in  which  jurisdiction  is  given 
to  the  Civil  Bill  Courts,  or  for  staying 
proceedings  at  law  to  recover  any  debt 
provable  under  a  decree  for  the  adminis- 
tration of  an  estate  made  by  the  court 
to  which  the  application  for  the  order 
to  stay  proceedings  is  made. 

34.  In  all  such  suits  and  matters  as  aforesaid, 
every  chairman,  in  addition  to  the  powers  and 
authorities  at  the  passing  of  this  Act  possessed 
by  him,  shall  for  the  purposes  of  this  Act  have 
all  the  powers  and  authorities  of  a  judge  of  the 
High  Court  of  Chancery;  and  in  all  matters  in 
which  the  Civil  Bill  Court  hajjurisdiction,  under 
this  Act  or  otherwise,  the  Clerk  of  the  Peace, 
Registrar,  and  every  other  officer  of  the  Ci\dl  Bill 
Court  shall  discharge  all  such  duties  as  may  be 

grescribed  by  any  rules  or  orders  to  be  made  as 
erein-after  provided,  and  anv  other  duties  which 
an  officer  of  the  Court  of  Chancery  might  dis- 
charge, either  under  an  order  of  a  judge  of  such 
court,  or  under  the  practice  thereof. 

35.  The  Lord  Chancellor,  on  the  application 
of  any  party  to  any  suit  or  matter  in  which 
jurisdiction  is  by  this  part  of  this  Act  conferred 
pending  in  any  Civil  Bill  Court,  may  then  and 
there,  or,  if  he  shall  think  fit,  after  a  summons 
shall  have  been  served  upon  the  other  party  or 


parties,  transfer  such  suit  or  matter  to  the  Court 
of  Chancery,  upon  such  terms  (if  any)  as  to 
security  for  costs  or  otherwise  as  he  may  think  fit. 

36.  Where  any  suit  or  proceeding  shall  be 
pending  in  the  High  Court  of  Chancery  which 
might  have  been  commenced  in  a  Civil  Bill 
Court,  any  of  the  parties  thereto  may  apply  to 
the  judge  to  whose  court  the  said  suit  or  proceed- 
ing shall  be  attached  to  transfer  the  same  to  any 
Civil  Bill  Court  in  which  the  same  might  hare 
been  commenced ;  and  such  judge  may  upon  such 
application,  or  without  such  application,  if  he 
snail  see  fit,  make  an  order  for  such  transfer,  and 
may  make  such  order  (if  any)  as  to  the  coats  in- 
curred before  such  transfer,  as  he  may  think  fit, 
and  thereupon  such  suit  or  proceeding  shall  be 
carried  on  m  the  Civil  Bill  Court  to  which  the 
same  shall  be  ordered  to  be  transferred,  and  the 
parties  thereto  shall  have  the  same  right  of 
appeal  which  they  would  have  had  if  the  suit  or 
proceeding  had  been  commenced  in  such  Ciril 
Bill  Court. 

37.  If  during  the  progress  of  any  suit  or 
matter  pending  in  a  Civil  Bill  Court  under  this 
part  of  this  Act  it  shall  be  made  to  appear  to  the 
chairman  that  the  subject  matter  exceeds  the 
limit  of  amount  or  value  to  which  the  jurisdiction 
of  the  chairman  is  hereby  limited,  it  shall  not 
a£Pect  the  validity  of  any  order  or  decree  thereto- 
fore made,  but  unless  the  parties  shall,  by  a 
memorandum  of  consent  signed  by  them  or  their 
respective  attorneys,  consent  that  the  churmin 
shall  proceed  in  and  determine  the  said  suit  or 
matter,  the  chairman  shall  direct  the  said  suit  or 
matter  to  be  transferred  to  the  Lord  Chancellor, 
who  may  regulate  the  whole  of  the  further  pro- 
ceedings in  the  said  suit  or  matter  when  so 
transferred,  and  may  either  retain  the  said  cauM 
within  his  own  jurisdiction  for  his  own  dedsioD, 
or  if  it  shall  appear  to  him  for  the  interest  of 
justice  that  the  same  should  proceed  in  the  Qvil 
Bill  Court  where  it  was  commenced  may  so 
direct,  and  such  order  or  consent  of  the  parties 
shall  confer  jurisdiction  on  such  court  to  proceed 
in  and  determine  such  suit  or  matter,  and  the 
decree  or  order  of  the  Civil  Bill  Court  in  any  such 
suit  or  matter  shall  be  subject  to  appeal,  except 
in  cases  of  consent  in  which  the  memoiandnm 
shall  otherwise  provide. 

38.  Any  legacy  or  sum  of  money  to  which 
any  person  who  is  an  infant  or  absent  beyond 
seas  may  be  declared  entitled  by  any  chairman 
in  any  suit  or  matter  may  be  ordered  by  the 
chairman  to  be  paid  to  the  Accountant  General 
of  the  Court  of  Chancery,  in  accordance  with  the 
provisions  of  section  thirty-three  of  an  Act  passed 
m  the  session  of  Parliament  held  in  the  fifty- 
fourth  year  of  the  reign  of  His  late  Majesty  King 
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George  the  Third,  chapter  ninety-two,  and  the 
person  ordered  to  pay  the  same  shall,  within  such 
time  as  the  chainnan  shall  direct,  produce  to  the 
Cktk  of  the  Peace  of  the  county  the  certificate 
of  the  Accountant  General  of  the  payment  of 
flttch  money;  and  if  defisult  shall  he  made  in 
such  payment,  the  chairman  may  direct  a  warrant 
of  execution  to  issue  to  the  sheriff  of  the  county, 
who,  hy  such  warrant,  shall  he  empowered  to 
lery  or  cause  to  be  levied  by  distress  and  sale  of 
the  )(oods  and  chattels  of  such  person  a  sum  of 
money  equal  in  amount  to  the  sum  which  he  was 
ordered  to  pay  to  the  said  Accountant  General, 
with  the  costs  incurred  by  reason  of  such  default, 
tnd  the  sum  so  levied  shall  be  paid  to  and  be 
receivable  by  the  said  Accountant  General  under 
the  direction  of  the  chairman ;  and  all  amounts 
80  paid  or  transferred  into  the  Court  of  Chancery, 
with  any  dividends  thereon,  may  be  invested  and 
may  be  paid  out  or  transferred  to  the  person  or 
persons  entitled  thereto,  or  otherwise  applied  for 
ius  or  their  benefit,  as  the  Lord  ChanceUor  shall 
direct. 

39.  The  Lord  Chancellor,  with  the  concurrence 
of  the  chairman  of  each  county,  may  from  time 
to  time  order  at  what  places  and  in  what  post 
office  savings  banks  or  other  banks  moneys  paid 
into  court  in  any  equitable  proceeding  under  this 
Act  shall  be  deposited,  and  may  make  rules  and 
regnUtions  for  such  deposits ;  and  every  such 
deposit,  if  in  a  post  o£Sce  savings  hank,  may  be 
made  without  restriction  as  to  amount,  and 
without  the  declaration  reqtured  of  a  depositor ; 
and  no  money  when  deposited  under  this  Act 
shall  he  paid  out  except  upon  an  order  signed  by 
the  Lord  Chsmcellor  or  by  the  chairman  of  the 
oonrt  by  the  order  of  which  the  money  was  de- 
posited. 

'^.  Proceedings  under  the  authority  of  this 
part  of  this  Act  shall  be  taken  in  the  Civil  Bill 
Courts  herein-after  mentioned ;  that  is  to  say, 
(a.)  Proceedings  relating  to  the  sale,  redemp* 
tion,  or  partition  of  any  lands,  or  for 
enforcing  any  mortgase  charge  or  lien 
upon  any  lands,  or  wnich  pray  an  in- 
junction to  stay  waste  upon  lands,  shall 
be  taken  in  the  Civil  BUI  Court  of  the 
county  in  which  the  lands,  or  any  part 
thereof,  shall  be  situate : 
(6.)  Ptooeedings  imder  the  Married  Women's 
Propertjr  Act,  1870,  shall  be  taken  in 
the  CSvil  Bill  Court  within  the  jurisdic- 
tion of  which  the  person  or   persons 
making  the  application,  or  any  of  such 
persons,  shall  reside : 
(c.)  Proceedings  for  the  administration  of  the 
assets  of  a  deceased  person  shall  be  taken 
in  the  Civil  Bill  Court  within  the  juris- 
diction of  which  the  deceased  |>crson 


had  his  last  place  of  abode  or  place  of 
business  in  Ireland,  or  within  the  juris- 
diction of  which  the  executors  or  admi- 
nistrators, or  any  of  them,  shall  reside : 
(c/.)  Proceedings  in  partnership  cases  shall  be 
taken  in  the  Civil  Bill  Court  within  the 
lurisdiction  of  which    the  partnership 
business  shall  be  or  have  been  carried 
on,  or  in  which  the  defendants,  or  any 
of  them,  shall  reside  or  carry  on  busi- 
ness: 
(f.)  Proceedings  for  the  specific  performance, 
or  for  the  reforming,  cancelling,  or  de- 
livering up  of  any  agreement  shall  be 
taken  in  the  Civil  Bill  Court  within  the 
jurisdiction  of  which  the  defendants,  or 
any  of  them,  shall  reside,  or  have  a  place 
of  business,  or  in  which  the  property 
affected,  or  any  part  thereof,  shall  be 
situate : 
(/.)  Proceedings   under   the  Trustee's  Relief 
Acts,  or  under  the  Trustee  Acts,  or  any 
of  such  Acts,  shall  be  taken  in  the  Civil 
Bill  Court  within    the  jurisdiction   of 
which  the  persons  making  the  applica- 
tion, or  any  of  them,  shall  reside : 
iff,)  Proceedings  relating  to  infants   shall  be 
taken  in  the  Civil  Bill  Court  within  the 
jurisdiction  of  which  the  infants,  or  any 
of  them,  shall  reside  : 
(A.)  Proceedings  not  otherwise  provided   for 
shall  be  taken  or  instituted  in  the  Civil 
Bill  Court  within  the  jurisdiction  of 
which  the  defendants,  or  any  of  them, 
shall  reside  or  carry  on  business : 
Provided  that  if  during  the  progress  of  any 
such  suit,  matter,  or  proceeding  it  shall  be  made 
to  appear  to  the  chairman  that  the  same  may  be 
more  conveniently  prosecuted  in  some  other  Civil 
Bill  Court,  the  chaurman  may,  with  the  consent 
of  the  Lord  Chancellor,  transfer  the  same  to  such 
other  CiWl  BUI  Court,  and  thereupon  the  suit, 
matter,  or  proceeding  shall  proceed  m  such  other 
Civil  BiU  Court. 

41.  In  administering  the  estate  of  a  deceased 
person  the  chairman  shall  not  be  bound  for  the 
purpose  of  distribution  of  any  landed  property 
to  sell  and  convert  the  same,  but  may  partition 
the  same  among  the  persons  entitled  to  shares 
of  such  estate,  and  for  equality  of  partition  may 
make  a  personal  decree  against  anv  one  or  more 
of  such  persons  for  any  excess  in  the  value  of  the 
part  or  parts  allotted  to  him  or  them :  Provided 
always,  that  no  partition  of  any  land  held  subject 
to  any  agreement  or  condition  restraining  or  pro- 
hibiting assignment  or  subdivision,  or  forming 
part  of  an  estate  upon  which  the  assignment  or 
subdivision  of  holdmgs,  without  the  consent  of 
the  landlord,  is  contrary  to  or  not  warranted  by 
the  practice  prevalent  upon  such  estate,  shall  be 
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made  without  the  consent  in  writing  of  the  land- 
lord or  his  af^ent  duly  authoriaed  in  writing. 
Nor  shall  any  holding  charged  with  any  advance 
made  hy  the  Commisioners  of  Puhlic  Works  in 
Ireland,  in  manner  provided  by  the  "  Landlord 
and  Tenant  (Ireland)  Act,  1870,"  or  by  any 
other  statute  authorising  the  advance  of  public 
money  to  tenants  upon  the  security  of  their  hold- 
ings, be  partitioned  without  the  consent  of  the 
said  commissioners.  An  administration  suit  in 
the  Civil  Bill  Court  may  be  instituted  at  any 
time  after  the  death  of  the  testator  or  intestate. 

42.  Any  decree  or  order  in  a  proceeding  under 
this  part  of  this  Act,  against  which  no  appeal 
shall  be  pending,  may  be  affirmed,  varied,  or 
rescinded  on  a  re-hearing  in  any  case  in  which 
the  chairman,  upon  special  grounds,  shall  think 
such  re-hearing  necessary,  and  on  such  terms  as 
to  costs  or  otherwise  as  he  shall  think  fit ;  but  no 
such  re-hearing  shall  be  allowed  after  the  expira- 
tion of  three  years  from  the  making  of  the  decree 
or  order. 

43.  If  any  party  to  a  suit  or  matter  in  respect 
to  which  jurisdiction  is  by  this  part  of  this  Act 
conferred  shall  be  dissatisfied  with  any  decree, 
dismiss,  order,  or  direction  made  therein  by  a 
chairman,  such  party  may,  within  two  months 
after  the  same  shall  have  been  made,  appeal 
therefrom  to  the  Lord  Chancellor ;  provided  that 
such  party  shall,  within  one  month  after  such 
decree,  dismiss,  order,  or  direction  shall  have 
been  so  made  or  given,  give  notice  of  appeal  to 
the  other  party  or  his  solicitor,  and  also  deposit 
with  the  clerk  of  the  peace  the  sum  often  pounds 
as  security  for  the  costs  of  such  appeal,  and  the 
Lord  Chancellor  may  upon  such  appeal  make 
such  decree  or  order  as  he  shall  think  proper,  or 
may  remit  the  suit  or  matter  to  the  chairman 
with  such  directions  or  declarations  as  to  the 
Lord  Chancellor  shall  seem  proper,  and  may  also 
make  such  order  with  respect  to  the  costs  of  the 
said  appeal  as  he  shall  think  proper ;  and  such 
decree  or  order  of  the  Lord  Chancellor  shall  be 
without  further  appeal :  Provided  that  nothing 
herein  contained  shall  authorise  any  party  to 
appeal  against  the  decision  of  a  Civil  Bill  Court 
given  upon  any  question  as  to  the  value  of  any 
land  or  personalty  for  the  pur))ose  of  determining 
the  question  of  the  jurisdiction  of  the  Court  under 
this  part  of  this  Act,  nor  to  appeal  against  the 
decision  of  a  Civil  Bill  Court  on  the  ground  that 
the  proceedings  might  or  should  have  been  taken 
in  any  other  Civil  Bill  Court. 

44.  During  the  intervals  between  the  sittings 
of  the  Civil  Bill  Court  in  any  county  any  party  to 
any  suit  or  proceeding  pending  in  the  Civil  Bill 
Court  of  sucn  county  may  apply  for  an  injunction 
to  the  Lord  Chancdlor,  who  shall  have  the  same 


power  to  grant  an  iijunction  as  he  would  hare 
had  if  the  suit  had  been  institated  in  the  Court 
of  Chancery;  and  the  granting  of  any  such 
injunction  shall  not  operate  to  remove  snch  suit 
from  the  Civil  Bill  Court  unless  tiie  Lord 
Chancellor  shall  otherwise  direct. 

45.  The  Lord  Chancellor  may,  by  general  order 
or  otherwise,  provide  for  the  distnbution  among 
the  several  mages  of  the  Court  of  Qumeery  or  of 
the  Landed  Estates  Court  of  all  appeals,  suits, 
proceedings,  and  matters  under  the  provisioDs  of 
this  part  of  this  Act  in  or  over  which  jurisdiction 
is  by  this  part  of  this  Act  conferred  upon  him, 
and  thereupon  each  of  the  aforesaid  judges  shall 
have  the  same  jurisdiction,  power,  aathattty,  and 
discretion,  in  reference  to  any  such  appeal,  suit, 
proceeding,  or  matter  which  may  be  alleged  to  his 
court  as  is  by  this  part  of  this  Act  oonferred  upon 
the  Lord  Chancellor. 

46.  When  it  shall  be  made  to  appear  that  any 
deceased  person,  in  respect  of  wnose  estate  a 
grant  or  revocation  of  a  grant  of  probate  or  of 
letters  of  administration  shall  be  applied  for,  had 
at  the  time  of  his  death  his  fixed  place  of 
abode  in  anjr  counter,  and  that  his  personalty  did 
not  at  the  time  of  his  decease  exceed  in  ralue  the 
sum  of  five  hundred  ]X)unds,  exclusive  of  what 
the  deceased  may  have  been  entitled  to  as  a 
trustee  and  not  beneficially,  but  without  dedoctinir 
anything  on  account  of  the  debts  due  and 
owing  from  the  deceased,  and  that  the  annual 
value  of  the  lands,  if  any,  of  which  the  deceased 
at  the  time  of  his  death  was  beneficially  seised  or 
l)osse8sed  did  not  exceed  thirty  pounds,  the 
chairman  of  the  Civil  Bill  Court  of  the  oouu^ 
shall,  in  addition  to  the  jurisdiction  now  possesed 
by  him  in  every  such  case,  have  the  contentions 
jurisdiction  and  authority  of  Her  Migestr's 
Court  of  Probate  in  Ireland  in  respect  of 
questions  as  to  the  grant  and  revocation  of 
probate  of  the  will  or  letters  of  administration  of 
the  effects  of  such  deceased  person  in  case  there 
be  any  contention  in  relation  thereto. 

Tlie  Probate  and  Letters  of  Administration  Act 
(Ireland),  1857>  and  any  Acts  amending  the 
same,  so  far  as  they  apply  to  the  exercise  of 
contentious  testamentary  jurisdiction  by  such 
Acts  conferred  on  the  Civil  BiU  Courts,  and  the 
provisions  as  to  appeals  in  such  cases,  thaXl 
apply  to  the  extended  jurisdiction  by  tins  part  of 
this  Act  conferred.  In  all  cases  of  contentious 
testamentary  jurisdiction  the  chairman  shall  have 
power  to  direct  that  an^  issue  or  issues  in  fact 
shall  be  tried  before  himself  in  the  Civil  Bill 
Court  by  a  jury. 

4/.  The  chairman  on  being  satisfied  of  tbc 
death  of  any  person  concerning  whose  property 
any  suit  or  proceeding  shall  be  jiending  in  the 
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Civil  Bill  Coxxrt,  and  that  tHere  is  no  legal 
personal  representative  of  such  person,  or  no 
legal  personal  representative  whose  services  are 
available  for  the  purposes  of  such  suit  or 
prooeedingf  and  that  the  personalty  of  such 
aeoeased  person  did  not  at  the  time  of  his  decease 
exceed  in  value  the  sum  of  five  hundred  pounds, 
exclusive  of  what  the  deceased  may  have  heen 
entitled  to  as  a  trustee  and  not  beneficially,  but 
without  deducting  anything  on  account  of  the 
debts  due  and  owinjjr  from  the  deceased,  and  that 
the  annual  value  of  the  lands  of  which  the 
deceased  at  the  time  of  his  death  was  beneficially 
seised  or  possessed  did  not  exceed  thirty  pounds, 
and  that  it  is  necessary  or  expedient  for  the 
purposes  of  such  suit  or  proceedmg  that  a  legal 
personal  representative  should  be  raised  to  such 
deceased  person  may,  by  order  in  writing  under 
bis  hand,  appoint  such  person  as  such  <£airman 
shall  consider  proper  to  be  the  administrator  of 
such  deceased  person,  limited  to  the  purposes  of 
such  suit  or  proceeding;  and  upon  any  such 
appointmedt  the  chairman  may  impose  such 
terms  on  the  person  appointed  as  to  paying  or 
securing  the  probable  amount  of  any  duties  pay- 
able in  respect  of  the  assets  of  the  deceased 
person,  or  as  to  giving  security,  or  as  to  any  other 
matter  relatiug  to  the  administration  of  the 
assets,  as  to  the  chairman  shall  seem  expedient, 
and  the  person  so  appointed  shall  for  all  such 
purposes  represent  such  deceased  person  in  the 
same  manner  as  if  such  deceased  person  had  died 
intestate,  and  administration  had  been  duly 
granted  to  the  person  so  appointed  of  all  the 
personal  estate  and  effects  of  such  deceased 
person. 

48.  The  jurisdiction  conferred  by  this  part  of 
this  Act  shall  be  exercised  at  such  times  and  in 
such  place  or  places  within  each  county  as  may 
be  from  time  to  time  ordered  by  the  Lord 
Lieutenant,  with  the  advice  and  consent  of  the 
Privy  Council  in  Ireland,  and  the  provisions  of 
"The  Chairman  of  Quarter  Sessions  (Ireland) 
Jurisdiction  Act,  1876,"  may  be  applied  to  all 
business  to  be  transacted  unaer  the  provisions  of 
this  Act. 

49.  It  shall  be  lawful  for  the  Lord  Lieutenant 
in  Council,  by  Order  in  Council  from  time  to 
time  made  alter  the  passing  of  this  Act,  to 
declare  that  the  Chairman  of  Limerick,  and  the 
Chairman  of  Waterford,  and  the  Recorders  of 
Londonderry  and  Galway,  or  any  of  them,  shall 
have  jurisdiction  in  Admiralty  causes,  and  to 
assign  to  each  such  Chairman  and  Recorder  as 
his  district  for  Admiralty  causes  any  area 
irrespectively  of  the  districts  in  which  such 
Chauman  and  Recorders  respectively  shall  have 
(independently  of  this  section)  jurisdiction,  and 
in  any  such  case  to  prescribe  the  places  and  times 
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at  which  local  courts  for  Admiralty  causes  shall 
be  hdden,  and  to  direct  that  such  of  the  pro- 
virions  of  the  Court  of  Admiralty  (Ireland) 
Act,  18679  fti^d  the  Court  of  Admiral^  (Ireland) 
Amendment  Act,  1876,  as  may  by  such  order  be 
prescribed  shall  apply  to  the  said  ChainAan  and 
Keoorders,  and  to  such  local  courts  as  aforesaid. 
Each  of  the  said  local  courts  shall  have  juris- 
diction to  arrest  and  to  hold  to  bail,  notwith- 
standing that  the  amount  sued  for  in  the  cause 
shall  exceed  the  limit  fixed  by  the  Court  of 
Admiralty  (Ireland)  Act,  1867>  but  in  such  cases 
the  cause  shall  in  other  respects  be  subject  to  the 
provisions  of  the  seventy-seventh  section  of  the 
said  Act,  and  imtil  the  appointment  of  a  Clerk  of 
the  Crown  and  Peace  the  Clerk  of  the  Peace, 
and  after  such  appointment  the  Clerk  of  the 
Crown  and  Peace  for  the  cities  of  limerick, 
Watford,  Londonderry,  and  Galway  respectively 
shall  have  the  aforesaid  jurisdiction  to  arrest  and 
hold  to  bail  at  all  times  when  the  Civil  Bill 
Courts  of  the  said  cities  respectively  shall  not  be 
sitting,  and  the  Registrars  of  the  said  Chairmen 
and  Recorders  respectively  shall  also  have  the 
same  powers  within  the  jurisdiction  in  Admiralty 
causes  of  their  respective  courts  as  are  conferred 
on  Registrars  by  section  forty-six  of  the  Court  of 
Adnuralty  (Ireland)  Act,  1867. 


PART  III. 


Extension  of  existing  Jurisdiction. 

60.  The  thirty.fifth  section  of  the  Civil  Bill 
Courts  (Ireland)  Act,  1851,  and  also  the  fifth 
section  of  the  Common  Law  Procedure  Amend- 
ment Act  (Ireland),  1870,  shall  be  read  and 
construed  as  if  the  words  fifty  pounds  were 
therein  substituted  for  the  words  forty  pounds 
wherever  the  words  forty  pounds  occur  therein, 
and  the  jurisdictions  thereoy  conferred  shidl  be 
extended  accorduigly.  Where  in  any  action  the 
daim  consists  of  a  balance  not  exceedmg  the  sum 
of  fifty  pounds,  after  an  admitted  set  off  of  any 
debt  or  demand  claimed  or  recoverable  by  the 
defendant  from  the  plaintiff,  the  Civil  Bill  Uourt 
shall  have  jurisdiction  to  hear  and  determine  such 
action. 

51.  The  provisions  of  the  one  hundredth 
section  of  tne  Civil  Bill  Courts  (Ireland)  Act, 
1851,  shall  apply  to  actions  ordered  to  be  tried 
or  remitted  for  trial  in  any  Civil  Bill  Court 
under  any  of  the  provisions  of  the  Common  Law 
Procedure  Amendment  Act  (Ireland),  1870,  and 
if  the  plaintiff  in  any  such  action  shall  have 
omitted  or  refused  to  lodge  the  order  for  trial  and 
the  summons  and  plaint  as  by  the  said  last- 
mentioned  Act  prescribed,  the  defendant  may,  at 
any  time  during  the  sessions  named  in  such 
order,  lodge  with  the  Clerk  of  the  Peace  certified 
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copies   of  the  sfdd  order   and  summons    and 

Slaint  for  the  purpose  of  having  such  action 
ismissed  by  the  chairman,  and  thereupon  the 
said  chairman  shall  have  the  same  power^  juris- 
diction, and  authority  to  dismiss  the  case,  and  to 
awwd  costs  to  the  defendant,  as  if  the  plaintiff 
had  duly  lodged  with  the  Clerk  of  the  Peace  the 
said  oraer  and  summons  and  plaint,  and  bad 
failed  to  proceed  thereon  at  the  said  sessions. 
The  provisions  of  the  sixth  section  of  the 
Ck>mmon  Law  Procedure  Amendment  Act  (Ire- 
land), 1870,  shall  apply  to  actions  of  detinue, 
and  in  any  such  action  when  remitted  for  trial 
in  a  Civil  Bill  Court  such  court  shall  have  the 
same  jurisdiction  as  to  ordering  a  return  of  goods 
or  giving  other  specific  relief  which  mi^ht  have 
been  exercised  by  the  superior  court  in  which 
the  action  was  commenced,  if  the  action  had  not 
been  so  remitted.  The  provisions  of  the  same  sec- 
tion may  be  applied  to  any  action  for  breach  of 
contract  or',  for  any  wrong  or  injury  not  discon- 
nected with  contract,  if  me  plamtifTs  claim  in 
such  action  shall  be  for  unliquidated  damages. 

52.  Whenever  any  action  shall  be  remitted  to 
the  Civil  BiU  Court,  pursuant  to  the  provisions 
of  the  sixth  section  of  the  Common  Law  Pro- 
cedure Amendment  Act,  Ireland,  1870,  the  Civil 
Bill  Court  shall  have  the  same  jurisdiction  as  to 
the  amount  of  damages  to  be  awarded  as  might 
have  been  exercised  by  the  court  in  which  such 
action  was  originally  brought. 

53.  The  seventy-ninth  section  of  the  Civil  Bill 
Courts  (Ireland)  Act,  1851,  and  the  Act  of  the 
session  of  Parliament  held  in  the  thirty-seventh 
and  thirty-eighth  years  of  the  reign  of  Her  present 
Miuesty,  chapter  sixty-six,  shall  respectively  be 
read  and  construed  as  if  the  words  "thirty 
pounds  "  were  therein  substituted  for  the  words 
"twenty  pounds  "  wherever  the  words  "twenty 
pounds"  occur  therein,  and  the  jurisdictions 
thereby  conferred  shall  be  extended  accordingly. 

54.  In  the  Act  of  the  session  of  Parliament 
held  in  the  thirty-seventh  and  thirty-eighth  years 
of  the  reign  of  Her  present  Majesty,  chapter 
sixty-six,  the  words  "  action  in  which  the  title  to 
"  any  corporeal  or  incorporeal  hereditaments 
"  shall  come  in  question  "  shall  include  and  may 
be  applied  to  any  action  of  ejectment  upon  the 
title ;  and  for  the  purposes  of  the  said  Act  the 
annual  value  of  any  lands  in  question  shall  be 
estimated  and  may  De  established  as  provided  by 
this  Act. 

55.  Any  person  dissatisfied  with  any  order  of 
dismissal  on  the  merits,  or  with  any  order  in  an 
ejectment  case  of  dismissal  without  prejudice,  or 
on  the  merits,  or  with  any  decree,  whether  adverse 
to  him  or  in  his  favour,  pronounced  by  any  chair- 


man in  exercising  the  jurisdiction  existing  at  the 
passing  of  this  Act,  or  the  jurisdiction  oonfmed 
or  extended  by  this  part  of  this  Act,  or  by  the 
Landlord  and  Tenant  Law  Amendment  Act 
(Ireland),  1860,  may  appeal  therefirom  within  the 
time,  and  to  the  court,  and  in  the  manner,  and 
subject  to  the  several  conditions  prescribed  by 
the  Civil  Bill  Courto  ^Ireland)  Act,  1851,  for 
regulating  appeals,  provided  that  therecoffniianoe 
thereby  prescribed  may  from  and  after  we  pass- 
ing of  this  Act  be  entered  into  before  Ae  Cleik 
of  the  Peace  or  before  the  cluurman,  and  that  the 
affidavit  thereby  required  to  be  made  b^  the 
party  or  the  attorn^  for  the  party  desiring  to 
appeal  shall  be  no  longer  necessaiy. 

Upon  the  hearing  of  every  sudi  appeal  &e 
Judge  may  award  all  or  such  of  the  costs  and  ex- 
penses of  witnesses  in  the  Court  of  Appeal,  and 
also  all  or  such  of  the  costs  and  expenses  of  wit- 
nesses in  the  Civil  Bill  Court,  to  be  paid  by  or  to 
such  of  the  parties  to  the  action  as  to  him  shidl 
■eem  just,  and  may  order  any  money  deposited 
by  any  such  party  with  the  Clerk  of  the  Peace,  or 
Acting  Clerk  of  the  Peace,  or  in  the  hands  of  the 
sheri^  to  be  applied  in  or  towards  payment  of 
such  costs  or  expenses,  or  to  be  retumMl  to  the 

Sarty  lodging  tlie  same,  or  to  be  otherwise 
isposed  of  m  accordance  with  the  decree  or 
order  made  upon  appeal,  as  to  such  judge  sh^ 
seem  just. 

56.  Costs  shall  be  in  the  discretion  of  the 
chairman  in  everjr  case  in  which  the  relief 
granted  by  him  might  at  any  time  have  been 
obtained  by  an  order  of  petty  sessiona. 


Part  IV.J 
General  Provisions, 


57.  Any  action  commenced  in  any  Ovil  Bill 
Court  for  any  matters  hitherto  cognisable  in  one 
of  the  superior  courts  of  common  law  may  be 
removed  into  the  High  Court  of  Justice  in  the 
following  manner ;  that  is  to  say. 

If  the  claim  made  in  such  action  does  not 
exceed  five  pounds,  by  order  of  a  Divisional 
Court  of  the  High  Court  of  Justice,  or  a  judge  of 
the  High  Court  if  such  court  or  judge  shall  con- 
sider it  desirable  that  the  same  shall  be  tried  ia 
the  High  Court,  and  if  the  party  applying  for 
such  order  shall  give  security  to  the  satisfu^oQ 
of  one  of  the  Masters  of  the  High  Court  fc»  the 
amount  of  the  claim  and  the  costs  of  the  trial,  not 
exceeding  in  all  one  hundred  pounds^  and  shall 
further  assent  to  such  terms,  if  any,  as. the  court 
or  judge  by  ^whom  the  application  is  hentd  shall 
think  fit  to  impose. 

If  the  debt  or  damage  claimed  shall  exceed  ^vt 
pounds,  hj  order  of  a  judge  of  the  High  Court 
of  Justice  in  any  case  which  shall  appear  to  the 
judge  fit  to  be  tried  in  the  High  Comi,  and  upon 
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such  terms  &8  to  payment  of  costs  and  giving 
aecantv  for  debt  and  costs,  or  such  other  terms 
as  the  judge  to  whom  appUcation  for  the  order 
is  made  shall  see  fit,  any  order  made  under  this 
section  shall  have  the  same  effect  as  a  writ  of 
certionn. 

58.  When  any  Divisional  Court  or  judge  of 
the  High  Court  of  Justice  shall  have  refused  to 
j^nnt  such  order,  no  other  Divisional  Court  or 
judf^e  shall  grant  such  order,  but  nothing  herein 
contained  soUl  affect  the  right  of  appealing  from 
the  decision  of  one  judge  to  any  Divisional 
Ckmrt. 

59.  In  any  action  in  a  Civil  Bill  Court  for  a 
debt  or  liquidated  money  demand,  the  plaintiff, 
instead  of  issuing  a  process  in  the  ordinary  form, 
may  (upon  lodmig  with  the  Clerk  of  the  Peace 
an  affioavit  to  tne  effect  set  forth  in  the  form  in 
Schedule  B.  to  this  Act)  issue  a  process  to  which 
shall  be  annexed  a  notice  to  the  effect  set  forth  in 
the  fomi  in  Schedule  C.  to  this  Act ;  and  if  such 
httt-mentioned  process  and  notice  be  issued,  they 
shall  be   personally  served  on   the   defendant 
fourteen  days  at  the  least  before  the  sessions  at 
vhich  the  defendant  shall  be  by  such  process 
required  to  appear;  and  if  the  defendant  shall 
not,  within  seven  days  after  service  of  such  pro- 
cess and  notice,  inclusive  of  the  day  of  service, 
give  to  the  Clerk  of  the  Peace  a  notice  in  writing 
of  his  intention  to  defend,  signed  by  himself  or 
his  attomev,  the  chairman  may  at  such  sessions, 
Tipon  proof  of  the  personal  service  of  such  process 
and  notice,  and  upon  reading  the  a£B.davit  lodged 
as  aforesaid,  but  without  further  evidence,  make 
a  decree  a^inst  the  defendant  for  the  amount  of 
the  plaintiff's  claim  and  costs.    The  defendant 
may  appeal    against   any  such    decree   in    the 
manner  and  subject  to  the  conditions  and  pro- 
visions as  to  payment  or  lodgment  of  costs,  and 
u  to  giving  security  for  the  payment  of  the  sum 
decreed,  prescribed  by  the    one   hundred   and 
twenty-eighth  section  of  the  Civil  Bill  Courts 
(Ireland)  Act,  1851.    Where  the  defendant  shaU 
give  such  notice  of  his  intention  to  defend,  the 
Clerk  of  the  Peace  shall,  immediately  upon  the 
Kcdpt  of  such  notice,  send  a  letter  to  the  plain- 
tiff or  his  attorney,  by  post,  stating  therein  that 
the  defendant  has  given  such  notice.    Where  the 
defendant  shall  neglect  to  give  such  notice  of 
defence  within  the  time  limited,  but  shall  appear 
at  the  sessions,  and  orove  to  the  satisfaction  of 
the  churman  that  he  has  just  grounds  of  defence 
upon  the  merits,  and  satisfiictorily  explains  his 
neglect,  the  chairman  may,  upon  such  terms  as 
to  him  shall  seem  just,  a4joum  the  hearing  either 
to  the  next  sessions  or  to  anv  subsequent  day 
during  the  same  sessions,  of  which  adjournment 
the  Clerk  of  the  Peace  shall,  in  manner  afore- 
^d,  give  notice  to  the  plaintiff  or  to  his  attorney. 


Where  the  defendant  shall  have  given  notice*  of 
defence,  or  shall  have  obtained  an  adjournment 
as  aforesaid,  the  process  shall  be  entered,  tried, 
and  determined  in  the  same  manner  as  if  the 
same  had  been  issued  in  the  ordinary  form ;  and 
if  a  decree  shidl  be  made  for  the  full  aniount  of 
the  plaintiff's  claim  (but  not  otherwise),   the 

Elaintiff  shall,  in  addition  to  the  ordinary  costs, 
e  entitled  to  such  sum  for  the  costs  of  the  pro- 
cess and  notice,  and  of  the  affidavit  aforesaid,  as 
shall  be  prescribed  by  order  to  be  made  as  hereixH 
after  provided. 

60.  In  anjr  case  in  which  it  shall  be  shown  to 
the  satisfaction  of  the  diairman  bv  the  defendant 
against  whom  any  decree  by  de&ult  may  have 
been  obtained  under  the  foresoinff  section  that 
such  decree  was  obtained  by  fraud,  misrepresen* 
tation,  surprise,  or  mistake,  the  defendant  may, 
within  sucn  time,  in  such  manner,  and  subject  to 
such  conditions  and  provisions  as  may  be  pre- 
scribed by  orders  to  be  made  as  herein-after 
provided,  applv  for  and  obtain  a  rehearing,  and 
upon  such  renearing  anv  such  decree  may  be 
affirmed,  varied,  or  rescinaed,  as  the  justice  of  the 
case  may  require. 

61.  The  judgments,  decrees,  and  orders  of  the 
Civil  Bill  Courts  shall  be  in  such  forms,  and  shall 
be  entered,  recorded,  and  issued  in  such  manner, 
and  shall  be  executed  by  such  officers  (including 
under  that  term  sheriffs  and  under  sheriff^),  as 
shall  by  rules  and  orders  to  be  made  as  herein- 
after provided  be  from  time  to  time  prescribed. 

62.  Any  moneys,  the  proceeds  of  the  execution 
of  any  writ  or  decree  belonging  to  any  judgment 
creditor  (including  under  that  term  the  plaintiff  in 
any  civil  bill),  may,  while  in  the  ^hands  of  any 
sheriff,  be  seized  and  [taken  in  execution  under 
any  writ  of  fieri  fiicias  or  Civil  BiU  decree  against 
the  goods  and  chattels  of  such  judgment  creditor 
which  may  be  delivered  to  such  sheriff  for  execu- 
tion :  Provided  that  nothing  herein  contained 
shall  affect  the  right  of  anv  person  who  may  have 
previously  obtained  an  oraer  of  any  court  of  law 
or  equity  for  the  attachment  or  payment  of  such 
moneys;  and  provided  further,  that  the  sheriff 
shall  be  entitled  to  his  poundage  fees  on  eveiy 
sum  so  seized  and  taken  m  execution. 

• 

63.  If  cross  decrees  of  any  Civil  Bill  Court 
shall  be  pronounced  or  made  between  the  same 
parties,  or  shall  be  at  the  same  time  unexecuted 
or  only  partially  executed,  the  chaurman  may,  on 
the  application  of  either  party,  order  that  such 
decrees  shall  be  set  off  against  each  other,  and  if 
of  uneaual  amount,  that  that  decree  only  upon 
which  tne  larger  sum  shall  be  due  shall  be  issued 
or  executed,  as  the  case  may  be,  and  that  the 
same  shall  be  issued  or  executed  only  for  such 
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sum  as  shall  remain  after  deducting  tbe  sum  due 
upon  the  other  decree. 

64.  The  bankruptcy  of  the  plaintiff  after 
action  brought  shall  not  cause*  an  abatement  of 
any  acnon  or  suit  in  a  Civil  Bill  Court  which 
the  assignees  miffht  maintain  for  the  benefit  of 
tiie  creditors,  if  tne  assignees  shall  elect  to  con- 
tinue the  same,  and  shall  give  such  security  for 
the  costs  thereof  as  the  chairman  may  direct,  or 
deposit  with  the  Clerk  of  the  Peace  a  sum  suffi- 
cient to  secure  such  costs  within  such  reasonable 
time  as  the  chairman  shall  order ;  but  the  hearing 
of  the  cause  may  be  adjourned  to  enable  the 
assignees  to  make  suqh  election,  and  if  they  shall 
not  elect  to  continue  the  action,  or  shall  not  give 
such  security  or  deposit  such  sum  within  the 
time  limited  bv  the  order,  the  defendant  may 
relv  upon  the  bankruptcjr  of  the  plaintiff  as  a 
dmnce  to  the  action  or  suit. 

65.  Any  acknowledgment  to  be  made  by  any 
married  woman  of  any  deed  under  an  Act  passed 
in  the  session  of  Parliament  held  in  the  fourth 
and  fifth  years  of  the  reign  of  His  late  Majesty 
King  William  the  Fourth,  chapter  ninety-two, 
may  be  received  by  any  chairman  in  the  same 
manner  in  which  such  acknowledgment  may  be 
received  by  a  judge  of  a  superior  court. 

66.  Where  any  action  or  suit  is  brought  in  a 
Civil  Bill  Court  on  behalf  of  or  against  any  infant 
it  shall  be  lawful  for  the  chairman,  by  any  order 
in  writing  under  his  hand,  to  appoint  a  next 
firiend  or  guardian  ad  litem  to  act  for  or  on  behalf 
of  such  infant,  and  to  change  any  such  next 
friend  or  guardian  ad  litem  when  appointed,  and 
to  appoint  another  in  his  place  ;  and  the  chair- 
man shall  also  be  empowered  to  direct  any  money 
or  other  personal  property  to  which  sucn  infant 
may  be  entitled  to  be  secured  or  invested  for  the 
benefit  of  such  infant,  in  such  manner  as  the 
chairman  shall  consider  advisable,  and  in  accord- 
ance with  the  practice  of  the  Court  of  Chancery 
in  like  cases. 

67.  Whenever  an  action  or  suit  is  brought  in 
a  Civil  Bill  Court  which  the  court  has  not  juris- 
diction to  try  and  determine,  unless  the  parties 
shidl  by  a  memorandum  signed  by  them  or  their 
respective  attorneys,  consent  that  the  court  shall 
have  power  to  tiy  and  determine  the  same,  the 
chairman  shaLl  order  the  cause  to  be  struck  out, 
and  shall  have  power  to  award  costs  in  such 
manner  and  to  such  extent,  and  recoverable  by 
the  same  means  as  if  the  court  had  jurisdiction 
in  such  action  or  suit,  and  the  plaintiff  had  not 
appeared,  or  had  appeared,  and  failed  to  prove  his 
demand ;  but  this  enactment  shall  not  prejudice 
the  other  provisions  of  this  Act  as  to  any  suit  or 


matter  pending  in  a  Civil  BID  Court  under 
Partll.  ofthis  Act. 

68.  It  shall  be  lawful  for  the  party  to  the  >uit 
or  other  proceeding  in  any  C^vil  Bill  Court,  or 
for  the  father  or  husband  of  such  party  by  lesre 
of  the  chairman,  or  for  an  attorney  of  one  of  Her 
Majesty's  superiw  courts  at  Dublin,  being  tiie 
attorney  on  record  for  such  party,  but  not  so 
attorney  retained  as  an  advocate  by  such  fiist- 
mentioned  attorney,  or  for  a  bairiater  retained  by 
or  on  behalf  of  such  party,  and  instructed  by  hu 
or  her  attorney  on  record,  but  without  any  rigbt 
of  exclusive  audience  or  pre-audience,  to  appear 
and  address  the  court  and  conduct  the  case,  but 
subject  to  such  rules  and  regulations  as  msj 
from  time  to  time  be  prescribed  for  the  orderly 
transaction  of  the  business  of  the  court. 

69.  The  duties  and  obligations  of  and  upon  ail 
jurors,  suitors,  and  witnesses,  and  their  luibflitj 
to  penalty  and  punishment,  shall  in  any  pro- 
ceeaiuff  under  this  Act  be  the  same  as  those 
created,  authorbed,  and  imposed  by  the  several 
statutes  for  the  time  being  in  force  relating  to 
CivU  Bill  Courts. 

70.  Any  affidavit  to  be  used  in  a  Civil  Bill 
Court  mav  be  sworn  before  a  commissioner  for 
taking  affidavits  in  any  superior  court,  or  before 
any  Clerk  of  the  Peace,  or  any  justice  of  the 
peace,  and  shall  before  being  used  be  lodged  with 
the  C^erk  of  the  Peace  for  the  county  in  which 
such  Civil  Bill  Court  shall  be  held.] 

71.  The  oath  first  mentioned  in  the  seventb 
section  of  the  Civil  BUI  Courts  (Ireland)  Act, 
1851,  shall  be  no  longer  in  any  case  required,  and 
in  the  case  of  the  deatn  or  resignation  of  any  chair- 
man a  person  may  be  appointed  to  do  and  execute 
the  du^  of  such  chairman  during  the  vacancy  of 
the  office,  in  the  same  manner  and  subject  to  the 
like  provisions  as  are  in  the  said  section  pro- 
vided in  the  case  of  sickness  or  absence  of  a 
chairman. 

Whenever  it  shall  appear  that  any  churman  is 
personally  interested  m  any  proceeding  pending 
before  him,  the  Lord  Chancellor  may,  by  order 
under  his  hand,  direct  that  such  proceeding  shall 
be  heard  and  detemuned  by  or  oefore  any  other 
chairman,  and  the  same  may  thereupon  be  so 
heard  and  determined. 

72.  In  every  appeal  from  an  order  of  justices 
in  an^  case  of  summary  jurisdiction  under  the 
provisions  of  the  twen^-fourth  section  of  the 
Petty  Sessions  (Ireland)  Act,  1851,  the  recpg- 
nizance  into  which  the  appellant  is  thereby 
required  to  enter  shall  be  conditioned  to  pro- 
secute such  appeal,  and  to  abide  and  perform  the 
judgment  and  order  of  the  Court  of  Appeal 
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thereon,  and  to  pay  such  costs  as  may  be  awarded 
hy  the  said  Court,  and  in  the  case  of  an  order  to 
imprison,  not  to  abscond  pending  the  execution 
of  the  original  order,  or  of  the  judgment  or  order 
of  the  (x>urt  of  Appeal,  and  save  as  aforesaid 
shall  be  in  the  form  prescribed  by  the  said  Act. 
In    addition    to    the  powers,  jurisdiction,  and 
authority  conferred  by  the  Petty  Sessions  (Ire- 
land) Act,   1851,  with  respect  to  appeals,  the 
court  before  which  any  such  appeal  shall  be 
pending  shall  have  power  to  adjourn  the  hearing 
of  such  appeal,  or  to  remit  tne  matter  to  the 
justices  at  the  petty  sessions  where  the  original 
order  was  made,  with  such  declarations  or  direc- 
tions as  to  the  Court  of  Appeal  shall  seem  proper, 
and  such  justices  shall  have  power  to  determine 
the  matter  when  so  remitted,  having  regard  to 
such  declarations  or  directions.    Whenever  any 
such  appeal  shall  not  have  been  prosecuted,  or 
the  origual  order  shall  have  been  confirmed  or 
varied  upon  appeal,  or  either  party  shall  upon 
such  appeal  have  been  ordered  to  pay  costs,  the 
Co«irt  of  Appeal  shall  have  and  may  exercise  the 
same  powers,  jurisdiction,  and  authoritv  to  issue 
all  necessary  and  proper  warrants  for  tne  execu- 
tion of  the  original  oraer,  or  of  such  varied  order, 
and  to  enforce  the  payment  of  the  said  costs,  as 
the  court  which  made  the  original  order  had  or 
might  have  exercised  when  making  such  order. 

73.  No  justice  who  shall  have  taken  part  in  the 
original  hearing  or  decision  of  any  case  in  which 
there  shall  be  an  appeal  from  any  order  of 
justices  shall  take  part  m  the  hearing  or  decision 
of  the  appeal. 

74.  In  case  anv  justice  or  justices  shall,  after 
the  passing  of  tnis  Act,  dismiss  any  complaint 
made  under  the  provisions  of  the  Act  passed  in 
the  session  of  Parliament  held  in  the  fifth  and 
sijrth  years  of  the  reign  of  Her  present  Majesty, 
chapter  one  hundred  and  six,  or  of  any  Act 
altering  or  amending  the  same,  either  on  the 
merits  or  without  prejudice,  if  any  person  prose- 
cuting shall  feel  aggrieved  by  such  order  of  dis- 
misaaSy  such  person  may  appeal  against  such 
order ;  and  the  several  provisions  of  the  twenty- 
fourth  section  of  the  Pett^  Sessions  (Ireland) 
Act,  1851,  as  amended  by  this  Act,  shall  extend 
and  may  be  applied  to  such  appeal :  Provided 
that  the  amount  of  the  recognizance  to  be  entered 
into  hy  such  appellant  shaU  be  such  as  to  the 
justice  shall  seem  reasonable. 

75.  So  much  of  the  twenty-fourth  section  of 
the  Petty  Sessions  (Ireland)  Act,  1851,  as  pro- 
vides for  the  estreating  of  the  recognizances  of 
the  party  bound  to  prosecute  an  appeal  shall  be 
and  the  same  is  hereby  repealed,  and  firom  and 
after  the  passing  of  this  Act,  whenever  the  parly 
bound  to  prosecute  an  appeal  against  an  order 


to  imprison  shall  have  absconded,  either  before  or 
after  the  hearing  of  the  said  appeal,  or  before  or 
after  the  time  fixed  for  the  hearing  thereof  where 
the  same  shall  not  have  been  prosecuted,  or  when- 
ever the  party  bound  to  prosecute  any  appeal 
shall  not  nave  abided  and  performed  the  oraer  of 
the  Court  of  Appeal  made  therein,  or  whenever 
the  party  bound  to  prosecute  an  appeal  against 
any  order  for  the  payment  of  anv  penal  or  other 
sum  shall  not  have  performed  tne  obligation  of 
his  recognizance  and  shall  have  no  goods  whereon 
to  levy  the  amount  of  the  same  by  distress,  it 
shall  be  lawful  for  the  justices  at  the  petty 
sessions  where  the  original  order  was  made,  and 
after  like  proof  of  notice  to  the  parties  as  in 
estreating  other  recognizances  in  summary  pro- 
ceedings, to  make  an  order  for  estreating  the 
recognizance  in  any  such  case  to  such  amount  as 
they  shall  think  fit,  and  for  paying  out  of  such 
amount  such  sum  as  shall  have  been  directed  to 
be  paid  to  anv  party  by  such  origimd  order,  or  by 
any  order  duly  made  on  appeal,  as  the  case  may 
be,  and  thereupon  to  issue  a  warrant  in  the  form 
(£.  a)  in  the  scnedule  to  the  said  Act  annexed  for 
the  levy  of  the  same  upon  the  goods  of  any  one 
or  more  of  the  several  persons  bound  thereby. 
The  powers  conferred  by  this  section  upon  justices 
at  petty  sessions  as  well  as  those  conferred  upon 
such  justices  by  the  thirty-fourth  section  of  the 
Petty  Sessions  (Ireland)  Act,  1851,  may  in  the 
police  district  of  Dublin  metropolis  be  exercised 
by  a  divisional  justice  sitting  at  any  of  the  police 
courts  of  the  ssid  district. 

76.  No  conviction  or  order  made  by  any 
justice  or  justices  shall  be  held  void,  or  snail  be 
quashed  by  reason  of  any  defect,  omission,  or 
variance  in  the  summons,  charge,  or  information 
upon  which  the  same  shall  purport  to  have  been 
niade,  provided  that  such  defect,  omission,  or 
variance  shall  not  have  misled  or  prejudiced  the 
defendant  or  have  affected  the  ments  of  the  case, 
and  the  justice  or  justices  at  the  original  hearing, 
or  any  court  of  ap|>eal  or  superior  court  before 
whom  the  decision  of  any  sucn  justice  or  justices 
shall  afterwards  come,  may,  upon  such  terms  as 
shall  appear  lust,  make  any  amendment  in  any 
summons,  charge,  or  information  which  shall 
appear  to  be  requisite  for  the  purpose  of  making 
the  conviction  or  order  conformable  with  the 
same,  or  of  raising  the  real  Question  at  issue  and 
deciding  the  case  as  justice  snail  require. 

77.  The  provisions  of  the  Pett^  Sessions  (Ire- 
land) Act,  1851,  as  to  the  execution  of  warrants, 
shall  extend  and  may  be  applied  to  the  execution 
of  warrants  issued  by  ma^strates  appointed 
under  the  Towns  Improvement  (Ireland)  Act, 
1854 ;  and  the  term  "  countv "  in  the  Petty 
Sessions  (Ireland)  Act,  1851,  snail  for  this  pur- 
pose be  construed  to  include  any  town  within  the 
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boundaries  of  which  any  such  ma^strate  shall 
have  the  jurisdiction  of  a  justice  of  the  peace. 

78.  In  all  cases  of  summary  jurisdiction  anj 
exception,  exemption,  proviso,  qualification,  or 
excuse,  whether  it  does  or  does  not  accompany 
the  description  of  the  offence  complained  of,  may 
be  provea  by  the  defendant,  but  need  not  be 
specified  or  negatived  in  the  information  or  com- 
plaint>  and  if  so  specified  or  negatived  no  proof 
in  relation  to  the  matters  so  specified  or  negatived 
shall  be  required  from  the  complainant,  unless 
evidence  shall  be  given  by  the  defendant  concern- 
ing the  same. 

79.  For  the  purpose  of  carrying  this  Act  into 
effect,  the  Lord  Chancellor,  with  the  concurrence 
of  the  chairmen,  or  any  five  of  them,  to  be 
selected  at  a  meeting  of  the  chairmen  convened 
for  the  purpose,  or  in  default  of  such  selection 
to  be  nominated  bv  the  Lord  Chancellor,  or  the 
major  part  of  such  five,  may  at  any  time  after 
the  passing  of  this  Act  make  rules  and  orders  for 
regulating  the  practice  of  the  Civil  Bill  Courts 
and  prescribing  the  forms  of  proceedings  therein, 
and  for  regulating  appeals  and  rehearings,  and 
prescribing  the  forms  of  proceedings  thereon,  and 
for  defining  the  duties  of  the  Clerks  of  the  Crown 
and  Peace,  Registrars,  and  other  officers  of  the 
Civil  Bill  Courts,  and  as  to  the  several  matters 
and  things  herein-before  mentioned,  and  as  to 
any  other  matter  or  thing,  whether  similar  or  not 
to  those  herein-before  mentioned,  in  respect  of 
which  it  may  be  expedient  to  make  rules  for  regu- 
lating the  proceeaings  in  and  practice  of  the 
Civil  Bill  Courts,  and  for  adapting  the  same  to 
the  constitution,  practice,  and  procedure  for  the 
time  being  of  the  superior  courts,  and  otherwise 
for  carrying  the  provisions  of  this  Act  into  execu- 
tion, and  may  from  time  to  time  amend  such 
rules,  orders,  and  forms;  and  every  such  rule, 
order,  and  form  certified  under  the  hands  of  the 
Lord  Chancellor,  and  any  five  of  the  chairmen, 
shall  take  effect  from  and  after  such  day  as  shall 
be  therein  named.  The  Lord  Chancellor,  with 
the  concurrence  of  the  recorder  of  anv  court,  may 
at  any  time  after  the  passing  of  this  Act  and 
from  time  to  time  make  and  amend  like  rules, 
orders,  and  forms  concerning  such  recorder's 
court.  The  power  of  making  rules  and  orders 
conferred  by  this  section  shall  be  in  substitution 
for  the  power  of  making  rules,  orders,  or  regula- 
tions for  the  Ci\'il  Bill  Courts  under  the  pro- 
visions of  the  Civil  Bill  Courts  (Ireland)  Act, 
1851. 

80.  All  jurisdiction,  powers,  and  authorities  by 
this  Act  conferred  upon  any  Civil  Bill  Court  or 
chairman  are  hereby  conferred  upon  and  may  be 
exercised  by  any  court  or  jud^e  engaged  in  hear- 
ing any  appeal  from  any  Civil  BiU  Court,  or  any 
special  case  stated  in  respect  of  any  suit,  matter. 


or  proceedinfir  pending  in  or  of  any  appeal  from 
any  Civil  Bill  Court. 

81.  From  and  after  the  passing  of  this  Act,  in 
addition  to  the  salaries  heretofore  payable  to  the 
several  chairmen,  the  Treasury  may,  with  tbe 
concurrence  of  the  Lord  Chancellor,  fix  and  from 
time  to  time  pay,  to  each  chairman,  out  of  such 
funds  as  Parliament  may  provide  for  that  pur 
pose,  such  amount  as  may  appear  to  be  reasonsbk 
for  the  purpose  of  defraying  the  travelling  ex- 
penses mcurred  in  and  about  the  performance  of 
the  duties  of  his  office ;  and  from  and  after  the 
passing  of  this  Act,  the  additions  to  the  salaries  of 
the  chairmen  authorised  by  the  Act  of  the  session 
of  the  second  and  third  years  of  the  reign  of  His 
late  Majesty  William  the  Fourth,  chapter  eghty- 
eight,  and  by  the  sixty-third  section  of  the  Land- 
lord and  Tenant  (Ireland)  Act,  1870,  shall  be 
payable  with  and  in  the  same  manner  as  the 
salaries  provided  by  the  Civ41  Bill  Courts  (Ire- 
land) Act,  1851,  and  shall  be  taken  into  acconnt 
accordingly  in  computing  the  amount  of  pension 
payable  to  any  chairman. 

82.  The  pension  which  may  be  granted  to  the 
chairman  of  any  county  under  the  Act  of  the 
session  of  Parliament  hud  in  the  twenty-first  and 
twenty-second  years  of  the  reign  of  Her  present 
Majesty,  chapter  eighty-eight,  shall  be  calculated 
upon  the  salary  payable  to  such  chairman  at  the 
time  of  his  resignation  as  chairman  of  such 
county,  or  as  chairman  of  two  or  more  counties 
unitea  under  the  authority  of  this  Act. 

83.  The  Lord  Chancellor,  with  the  concur- 
rence of  the  chairmen,  or  any  five  of  them,  to  be 
selected  or  nominated  as  herein-before  provided, 
or  the  major  part  of  such  five,  and  with  the  con- 
sent of  the  iTeasury,  may,  by  order,  fix  the  fees 
to  be  taken  in  the  Civil  Bill  Courts  in  respect  of 
any  business  under  this  and  any  other  Acts  in 
force  for  the  time  being  in  such  courts,  and  may, 
with  the  like  concurrence  and  consent,  alter, 
reduce,  or  increase  the  same  from  time  to  time ; 
he  may  also,  with  the  like  concurrence  and  con- 
sent, alter  the  fees  and  stamp  duties  at  present 
taken  in  those  courts  and  substitute  other  fees 
for  the  same,  and  where  no  fees  or  stamp  duties 
are  at  present  imposed,  he  may,  with  the  like 
concurrence  and  consent,  declare  and  fix  whether 
any  and  what  fees  shall  be  taken,  and  may  from 
time  to  time  alter,  reduce,  or  increase  any  fees  so 
fixed  or  substituted:  Provided  always,  that,  in 
fixing  and  substituting  fees  as  aforesaid,  regard 
shall  be  had,  where  practicable,  to  the  ad  Talorem 
principle. 

From  and  after  the  commencement  of  Uns  Act 
all  such  fees  shall  be  payable  (save  as  otherwise 
directed  by  this  Act  or  by  such  order  as  aforesaid) 
into   the  receipt  of  Her  Majesty's  Exchequer, 
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and  with  Kspect  thereto  the  foUowing  rules  shall 
be  observed : 

(I.)  The  fees  shall,  save  as  otherwise  directed 
bv  such  order,  be  taken  by  stamps,  and 
if  not  taken  by  stamps  shall  be  taken, 
appHed,  accounted  for,  and  paid  over 
in  such  manner  as  may  be  prescribed 
bv  the  order : 

(2.)  Such  stamps  shall  be  impressed  or  adhesive 
as  the  Treasury  may  from  time  to  time 
direct: 

(3.)  The  Treasury,  with  the  concurrence  of  the 
Lord  Chancellor,  may  from  time  to 
time  make  such  rules  as  may  seem  fit 
for  publishing  the  amount  of  the  fees 
and  regulating  the  use  of  such  stamps, 
and  for  prescribing  the  application 
thereof  to  documents  from  time  to  time 
in  use  or  required  to  be  used  in  the 
Civil  Bill  Courts,  and  for  ensuring  the 
proper  cancellation  of  adhesive  stamps 
and  for  keeping  accounts  of  such 
stamps: 

(4.)  Any  document  which  ought  to  bear  a 
stamp  under  this  or  any  other  Act,  or 
imder  any  such  order,  shall  not  be 
received,  admitted,  or  used  in  any  Civil 
Bill  Coiurt,  or  by  any  officer  of  any  such 
court  unless  or  until  it  is  properly 
stamped,  but  if  any  such  document  shall 
through  mistake  or  inadvertence  be 
received,  admitted,  or  used  without 
being  properly  stamped,  the  coiurt  may, 
if  it  shall  think  fit,  order  that  the  same 
be  properly  stamped,  and  on  such  docu- 
ment being  stamped  accordingly  the 
same  and  every  proceeding  relatinfi^ 
thereto  shall  be  as  valid  as  if  such 
document  had  been  properly  stamped 
in  the  first  instance,  provided  that  no 
document  shall  be  stamped  as  aforesaid 
contrary  to  the  provisions  of  any  other 
Act  of  Parliament  for  the  time  being  in 
force,  nor  without  payment  of  any 
penalty  prescribed  by  any  such  Act : 

(5.)  Any  person  who  forges  or  counterfeits  any 
such  stamp,  or  uses  any  such  stamp, 
knowing  the  same  to  be  forged  or 
counterfeit,  or  to  have  been  previously 
cancelled  or  used,  shall  be  guilty  of 
forgery,  and  be  liable  on  conviction  to 
penal  servitude  for  a  term  not  exceeding 
seven  years,  or  to  imprisonment  with  or 
without  hard  labour  for  a  term  not 
exceeding  two  years : 
(6.)  The  Commissioners  of  Inland  Revenue 
shall  keep  such  separate  accounts  of  all 
moneys  annually  received  from  or  for 
stamps  under  this  and  any  other  Acts  in 
force  for  the  time  being  in  the  Civil  Bill 
Courts  as  the  Treasury  may  from  time 
to  time  direct,  and  as  shall  be  necessary 


to  ascertain'  the  total  amount  so  received 
in  each  year : 
(7.)  The  Treasury  shall   keep  such  separate 
accounts    of     all    moneys     (including 
moneys  received  from  or  for  stamps) 
annually  received  from  fees  «and  duties 
under  this  and  any  other  Acts  in  force 
for  the  time  being  in  the  Civil  Bill 
Courts,  and  of  all  other  moneys  by  this 
Act  made  payable  into  or  receivable  by 
Her  Mtgesty  s  Exchequer,  as  shall  be 
necessary  to  ascertain  the  total  amount 
so  received  in  each  year,  and  all  the 
moneys  received  as  aforesaid  shall,  after 
deducting  any  expenses  incurred  by  the 
Commissioners  of  Inland  Revenue  in 
the  execution  of  this  Act,  be  carried  to 
and    form    part    of  the    Consolidated 
Fund: 
(8.)  The  Treasury  shall  keep    such  separate 
accounts  of  all  moneys  annually  pay- 
able under  the  twenty-fifth  section  of 
this  Act  as  shall  be  necessary  to  ascer- 
tain the  total  amount  so  paid  in  each 
year: 
(9.)  The   several   accounts    herein-before   di- 
rected to  be  kept  for  each  year  shall  be 
presented  to  Parliament  within  the  year 
next  following. 
Subject  to  the  provisions  of  any  order  to  be 
made  as  herein-before  provided,  the  existing  fees 
and  stamp  duties  shall,  save  so  far  as  is  by  this 
Act  otherwise  expressly  pro\nded,  continue  to  be 
taken,  applied,  and  accounted  for  as  if  this  Act 
had  not  been  passed. 

AVhen  and  so  soon  as  the  said  fees  shall  have 
been  fixed  as  herein-before  provided,  all  the 
provisions  contained  in  the  Uivil  Bill  Courts 
(Ireland)  Act,  1851,  and  the  Acts  altering, 
amending,  or  affecting  the  same,  in  reference 
to  the  stamps  and  fees  thereby  imposed  and 
authorised  to  be  taken,  shall,  so  far  as  the  same 
may  be  applicable,  extend  and  be  applied  to  the 
fees  and  stamp  duties  fixed  as  herein-before 
provided. 

84.  The  Lord  Chancellor,  with  the  concurrence 
of  the  chairmen,  or  any  five  of  them,  to  be 
selected  or  nominated  as  herein-before  provided, 
may  frame  and  from  time  to  time  amend  a  scale 
of  fees,  costs,  and  charges  to  be  paid  to  counsel 
and  attorneys  in  suits  and  proceedings  in  the 
Civil  Bill  Courts;  and  such  scale  or  amended 
scale,  certified  under  the  hands  of  the  Lord 
Chancellor,  and  any  five  of  the  chairmen,  shall, 
from  and  after  such  day  as  shall  be  fixed  thereby, 
be  in  force  in  every  Civil  Bill  Court. 

85.  The  number  of  chairmen  (including  the 
recorders)  shall,  so  soon  as  practicable,  be  re- 
duced to  twenty-one,  and  for  the  ourpose  of 
making  such  reduction,  the  Lord    Lieutenant 
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TDAj,  whenever  anj  office  mentioned  in  Schedule 
£.  to  this  Act  shall  become  or  be  vacant,  by 
order  direct  that  such  office  shall  be  united  with 
any  other  office  or  offices  in  the  said  schedule 
specified  in  that  behalf,  and  the  holder  for  the 
time  being  of  any  such  other  office  or  offices 
appointed  after  the  first  day  of  January  one 
thousand  eight  hundred  and  seventy-four,  or  who 
shaU  consent  thereto,  may  thereupon  be  ap- 
pointed by  the  Lord  Lieutenant  to  the  united 
office,  and  if  such  appointment  shall  not  be  so 
made,  then  whenever  such  other  office  or  offices 
shall  become  or  be  vacant,  and  whenever  from 
time  to  time  thereafter  the  united  office  shall 
become  or  be  vacant,  the  Lord  Lieutenant  shall 
appoint  one  duly  qualified  person  to  hold  the 
united  office.  From  and  after  each  such  appoint- 
ment the  chairman  or  other  person  appointed  to 
the  united  office  shall  have  and  perform  all  the 
jurisdiction  and  duties  conferred  or  imposed  by 
this  or  any  other  Act  on  the  holder  of  each  and 
every  office  included  in  the  union,  and  all  the 
provisions  of  this  and  any  other  Act  relating  to 
such  jurisdiction  or  duties,  or  otherwise  to  the 
office  of  chairman  of  .any  county  included  in  the 
union,  shall  extend  and  be  appued  to  the  united 
office,  and  to  the  jurisdiction  and  duties  of  the 
person  for  the  time  being  holding  the  same. 
Whenever  after  the  passing  of  this  Act  any  office 
mentioned  in  the  said  schedule  shall  become  or 
be  Micant,  and  it  shall  not  be  deemed  expedient 
or  found  practicable  immediately  to  unite  the 
office  so  vacant  with  any  other  (mce  with  which 
it  is  ultimately  to  be  united,  or  then  immediately 
to  appoint  one  person  to  the  offices  so  ultimately 
to  be  united,  the  Lord  Lieutenant  may  appoint 
any  chairman  appointed  after  the  first  day  of 
January  one  thousand  eight  hundred  and 
seventy-four,  or  who  shall  consent  thereto,  to  be 
temporary  holder  of  such  vacant  office,  but  such 
appointment  shall  be  determinable  by  order  of 
the  Lord  Lieutenant  whenever  thereafter  it  shall 
be  deemed  expedient  and  found  practicable  to 
appoint  one  person  to  the  offices  so  to  be  united, 
and  the  said  offices  shall  from  and  after  such 
appointment  be  and  remain  united.  The  Lord 
Lieutenant,  by  and  with  the  advice  and  consent 
of  the  Privy  Council,  may  for  the  purpose  of 
equalising  the  duties  of  the  several  chairmen  and 
recorders  from  time  to  time  by  order  separate  any 
offices  theretofore  united,  or  vanr  any  union  or 
unions  in  the  said  schedule  specified,  or  form  any 
other  or  different  union  or  unions  instead  thereof, 
and  may  include  in  any  such  union  any  office 
of  chairman  or  recorder,  whether  mentioned  in 
the  said  schedule  or  not:  Provided  that  the 
number  of  chairmen,  including  the  recorders,  shall 
not  be  reduced  by  the  union  of  offices  below 
twenty-one,  and  shall  not  after  reduction  be  in 
any  case  again  increased. 

The  annual  salary  payable  to  the  holder  of 
each  such  union  of  offices  as  aforesaid,  and  also 


to  the  chairman,  not  being  a  recorder,  of  each 
couni^  not  mentioned  in  the  said  Schediile  E., 
shall  be  one  thousand  four  hun^nd  ponnds  per 
annum,  and  shall  be  paid  oat  of  the  same  Audi 
and  in  the  same  manner  as  and  in  substitation 
for  the  salaries  theretofore  payable  to  the  holden 
of  the  several  offices  included  in  such  union  and 
to  the  chairmen  aforesaid  respectively.  No  addi- 
tional salary  shall  be  payable  to  anychainnan 
appointed  .after  the  first  day  of  Jannarj  one 
thousand  eight  hundred  and  seventy-four  for  or 
in  respect  of  any  jurisdiction  or  duties  confened 
or  imposed,  or  hereafter  to  be  incurred  or 
imposed,  upon  them  in  bankruptcy  or  Admiralty 
matters. 

Until  the  number  of  chairmen  shall  ha?e  been 
reduced  to  twenty-one,  whenever  a  vacancy  shall 
occur  in  the  office  of  cbairman  of  any  county  pro- 
vision shall,  if  practicable,  be  made  for  the  dis- 
charge of  the  auties  of  such  office  by  moring 
thereto  a  chairman  of  some  other  county,  or  l^ 
means  of  the  powers  contained  in  this  section. 

86.  The  several  provisions  of  the  last  preceding 
section  shall  extend  and  be  applied  to  the 
existing  and  any  future  recorders  of  the  dties  of 
Dublin,  Cork,  and  Londonderry,  and  of  the  towns 
of  Belfast  and  Galway  respectively,  with  the 
modifications  following ;  (that  is  to  say,) 
(1.)  The  office  of  recorder  of  the  city  cif  DaUin 
shall,  upon  the  next  vacancy  in  the 
office  of  chairman  of  the  county  of 
Dublin,  be  united  with  that  office,  ind 
the  holder  of  the  united  office  ahall  be 
styled  the  Recorder  of  Dublin.  From 
and  after  such  union  of  offices  the 
salary  of  the  recorder  of  Dublin  ahall  be 
two  thousand  five  hundred  pounds  per 
annum,  and  shall  be  paid  to  him  in 
substitution  for  all  other  emoluments  of 
his  office,  out  of  the  same  fund  and  on 
the  same  days  and  times  as  the  salaries 
of  chairmen  of  counties  ;  and  the 
borough  fund  of  the  city  of  Dublin 
shall,  upon  such  union  of  offices,  ceise 
to  be  diargeable  with  the  payment  of 
any  sum  to  or  in  respect  of  toe  salary  of 
the  recorder ;  but  all  other  emoluments 
of  his  office,  and  any  fees  which  shall  be 
payable  in  respect  of  business  transacted 
in  the  court  of  such  recorder,  ahaO, 
subject  to  the  other  provisions  of  this 
Act,  be  pud  or  credited  to  and  receir- 
able  by  Her  Majeshr's  Excbequo,  and 
shall  be  accounted  for  as  the  Treasury 
shall  from  time  to  time  direct : 
(2.)  The  office  of  recorder  of  the  «tf  o^  p!^ 
shall,  whenever  practicable,  be  united 
with  the  office  of  chairman  of  tiie  ea^ 
riding,  and  the  holder  oi  the  united 
office  shaU  be  styled  the  Recorder  ol 
Cork.    From  and  after  such  union  of 
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offices  the  salaiy  of  the  recorder  of  Cork 
shall  be  two  thousand  pounds  per 
annum,  and  shall  be  paid  to  him  in  sub- 
stitution for  all  other  emoluments  of 
his  office,  out  of  the  same  fund  and  on 
tiie  same  days  and  times  as  the  salaries 
of  chairmen  of  counties;  and  the 
borough  fund  of  the  city  of  Cork  shall, 
upon  such  union  of  offices,  cease  to  be 
chargeable  with  the  payment  of  any 
sum  to  or  in  respect  of  the  salaiy  of  the 
recover,  except  any  special  pension 
which  may  become  payable  as  herein- 
after provided ;  but  all  other  emoluments 
of  his  office,  and  any  fees  which  shall 
be  payable  in  respect  of  business  trans- 
acted in  the  court  of  such  recorder, 
shall,  subiect  to  the  other  nrovisions  of 
this  Act,  be  paid  or  creditea  to  and  re- 
ceivable by  Her  Majesty's  Exchequer, 
and  shall  be  accounted  for  as  the 
Treasury  shall  from  time  to  time  direct : 

(3.)  The  office  of  recorder  of  the  town  of 
BelfiMt  shall,  whenever  practicable,  be 
united  with  the  office  of  chairman  of 
the  county  of  Antrim,  and  the  holder 
of  the  united  office  shall  be  styled  the 
Recorder  of  Belfiftsv  and  County  Court 
Judge  and  Chairman  of  Antrim.  From 
and  after  such  union  of  offices  the  salanr 
of  the  holder  of  the  united  office  sh&u 
be  two  thousand  pounds  per  annum, 
and  shall  be  paid  to  him  in  substitution 
for  all  other  emoluments  of  his  office, 
out  of  the  same  fund  and  on  the  same 
days  and  times  as  the  salaries  of  chair- 
men of  counties ;  and  the  borough  fiind 
of  the  town  of  Belfast  shall,  upon  such 
imion  of  offices,  cease  to  be  chargeable 
with  the  payment  of  anv  sum  to  or  in 
respect  of  the  salaiy  of  the  recorder, 
except  any  special  pension  which  may 
become  payable  as  herein-after  nrovided ; 
but  all  other  emoluments  of  nis  office, 
and  any  fees  which  shall  be  payable  in 
respect  of  business  transacted  in  the 
court  of  such  recorder  shall,  subject  to 
the  other  provisions  of  this  Act,  be  paid 
or  creditea  to  and  receivable  by  Her  Ma- 
jesty's Exchequer,  and  shall  be  accounted 
for  as  the  Treasury  shall  from  time  to 
time  direct : 

(4.)  The  office  of  recorder  of  the  city  of  Lon- 
dondmy  shall,  whenever  practicable, 
be  united  with  the  office  of  cnairman  of 
the  county  of  Londonderry,  and  the 
holder  of  the  united  office  shall  be 
styled  the  Recorder  of  Londondenfy. 
From  and  after  such  union  of  offices 
the  salary  of  the  recorder  of  London- 
deny  shall  be  one  thousand  five  hundred 


pounds  per  annum,  and  shall  be  paid 
to  him  in  substitution  for  all  other 
emoluments  of  his  office,  out  of  the 
same  ftind  and  on  the  same  days  and 
times  as  the  salaries  of  chairmen  of 
counties ;  and  the  borough  fund  of  the 
city  of  Londonderry  shidl,  upon  such 
union  of  offices,  cease  to  be  cnargeable 
with  the  payment  of  any  sum  to  or  in 
respect  of  tne  salaiy  of  the  recorder, 
except  any  special  pension  which  may 
become  payable  as  herein-after  provided ; 
but  all  otner  emoluments  of  nis  office, 
and  any  fees  which  shall  be  payable  in 
respect  of  business  transacted  in  the 
court  of  such  recorder,  shall,  subject  to 
the  other  provisions  of  this  Act,  be  paid 
or  creditea  to  and  receivable  by  Her 
Migesty's  Exchequer,  and  shall  be 
accounted  for  as  the  Treasury  shall 
firom  time  to  time  direct : 
(5.)  The  office  of  recorder  of  the  town  of 
Galway  shall,  whenever  practicable,  be 
united  with  the  office  of  chairman  of 
the  county  of  Galwav,  and  the  holder  of 
the  united  office  sWl  be  styled  the 
Recorder^  of  Galway.  From  and  after 
such  union  of  offices  the  salair  of  the 
holder  of  the  united  office  shfldl  be  one 
thousand  five  hundred  pounds  per 
annum,  and  shall  be  paid  to  him  in  sub- 
stitution for  aU  other  emoluments  of  his 
office,  out  of  the  same  fund  and  on  the 
same  days  and  times  as  the  salaries  of 
chairmen  of  counties,  and  all  the  other 
emoluments  of  his  office,  and  any  fees 
which  shall  be  payable  in  respect  of 
business  transacted  in  the  court  of  such 
recorder,  shall,   subject   to   the  other 

S revisions  of  this  Act,  be  paid  or  cre- 
ited  to  and  receivable  by  Her  Majesty's 
Exchequer,  and  shall  be  accounted  for 
as  the  Treasury  shall  from  time  to  time 
direct: 
Until  each  respective  union  of  offices  herein- 
before provided,  the  several  recorders  aforesaid 
shall  be  entitled  to  receive  the  same  salaries,  to  be 
paid  out  of  the  same  funds  and  in  the  same 
manner  as  if  this  Act  had  not  been  passed. 

From  and  after  each  respective  union  of  offices 
herein-before  provided,  the  respective  holders  of 
the  united  offices  shall  hold  the  same  upon  the 
like  conditions,  and  with  the  like  rights  as  to 
pension  and  otherwise,  and  with  the  ^Sne  powers, 
and  in  the  same  manner  in  all  respects  as  chair- 
men of  counties.  No  additional  salary  shall 
after  such  union  be  payable  to  any  of  the  herein- 
before mentioned  recorders  for  or  in  respect  of 
any  jurisdiction  or  duties  conferred  or  imposed, 
or  hereafter  to  be  conferred  or  imposed,  upon 
them  in  bankruptcy  or  Admiralty  matters. 
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The  Lord  Lieutenant,  by  and  with  the  advice 
and  consent  of  the  Privy  Council,  and  with  the 
concurrence  of  the  Treasury,  upon  provision  being 
made^for  the  union  of  each  of  the  offices  of 
recorder  of  the  city  of  Cork  and  of  the  town  of 
Belfast  and  of  the  town  of  Galway  and  of  the  city 
of  Londonderry  respectively,  with  the  office  of 
chairman,  may  ffrant  to  each  of  the  said  several 
recorders  who  snail  be  in  office  at  the  passing  of 
this  Act,  and  who  shall  retire  from  his  office,  any 
annuity  by  way  of  special  pension  not  exceeding, 
in  the  case  of  each  of  the  recorders  of  Belfast, 
Cork,  and  Londonderry,  the  full  amount  of  the 
salary  theretofore  payable  to  such  recorder  out  of 
the  borouffh  fund,  and  such  special  pension  shall 
thencefortn  be  paid  to  such  recorder  during  his 
life  out  of  the  borough  fimd  in  the  same  manner 
aa  such  salary  would  have  been  paid  thereout  if 
he  had  not  retired  from  his  office  and  this ,  Act 
had  not  been  passed ;  and  not  exceeding  in  the 
case  of  the  recorder  of  Galwav,  the  full  amount 
of  the  salary  theretofore  payable  to  such  recorder, 
and  such  special  pension  shall  thenceforth  be 
paid  to  sucti  recorder  during  his  life  in  the 
same  manner  and  out  of  the  like  funds  as  such 
salary  would  have  been  paid  if  he  had  not 
retired  from  his  office  and  this  Act  had  not  been 


87.  The  Lord  Lieutenant,  with  the  consent  of 
the  Treasury,  may  fix  an  additional  sakury  to  be 
paid  to  each  temporary  chairman  in  respect  of  his 
duties  as  such,  and  the  additional  salary  so  fixed 
shall  be  paid  out  of  moneys  to  be  provided  by 
Parliament  for  such  purpose  in  addition  to  any 
other  salary  to  which  such  chairman  may  be  en- 
titled, notwithstanding  the  provisions  of  any  Act 
of  Parliament  limiting  the  amount  of  the  salary  of 
a  chairman,  but  so  long  only  as  his  appointment 
as  such  temporary  chairman  shall  continue. 

88.  For  the  purpose  of  expediting  the  perma- 
nent union  of  counties,  the  Lord  Lieutenant, 
with  the  concmrence  of  the  Lord  Chancellor  and 
of  the  Treasury,  may  make  to  any  chairman 
appointed  before  the  first  day  of  January  one 
thousand  eight  hundred  and  seventy-four,  who 
shall  be  willing  to  retire,  a  grant  by  way  of 
special  pension  not  exceeding  two  thirds  of  his 
salary,  notwithstanding  the  conditions  imposed 
by  any  other  Act  on  the  ^nt  of  a  pension. 

Provided  that  at  any  time  previous  to  the  first 
day  of  January  1880,  and  until  the  number  of 
chairmen  shall  have  been  reduced  to  twenty-one, 
notwithstanding  any  such  conditions  as  aforesaid, 
it  shall  be  lawful  for  the  Lord  Lieutenant,  with 
the  concurrence  of  the  Lord  Chancellor  and  of  the 
Treasury,  to  grant  to  any  such  chairman  who  shall 
have  served  as  chairman  for  fifteen  years  or 
upwards,  or  who  shall  show  to  the  satisniction  of 
the  Lord    Lieutenant  and   Treasury   that   the 


discharge  of  the  additional  duties  imposed  upon 
him  by  this  Act  would  deprive  him  of  professional 
emoluments,  which  if  tnis  Act  had  not  been 
passed  he  would  have  received,  such  specbl 
pension  not  exceeding  three  fourths  of  his  ssLuy, 
as,  having  regard  to  the  circumstances  of  each 
case,  shall  to  the  Lord  Lieutenant  and  Treasniy 
appear  just  and  reasonable. 

89.  Any  rules,  orders,  and  scales  of  fees  made, 
framed,  and  issued  in  pursuance  of  any  of  the 
foregoing  provisions  of  this  Act  shall  be  deemed 
to  be  within  the  powers  conferred  by  this  Act, 
and  shall  be  of  the  same  force  as  if  enacted  in  this 
Act,  and  shall  be  judicially  noticed,  and  the  same 
shall  be  laid  before  Parliament  within  tiiree 
weeks  after  they  are  made  if  Parliament  be  then 
sitting,  and  if  Parliament  be  not  then  sitting, 
within  three  weeks  after  the  beginning  of  tiie 
then  next  session  of  Parliament :  IVorided  always, 
that  if  either  of  the  Houses  of  ParUament  shall. 
within  the  next  subsequent  one  hundred  days  on 
which  either  of  the  said  Houses  shall  bare  sst, 
resolve  that  the  whole  or  any  part  of  sach  roles, 
orders,  or  scales  of  fees  ought  not  to  continue  in 
force,  in  such  case  the  whole  or  such  part  thereof 
as  shaU  be  so  included  in  such  resolution  shall 
thereupon  become  void  and  of  no  dfect,  but 
without  prejudice  to  the  validity  of  any  pro- 
ceedings which  may  in  the  meantime  hare  been 
taken  under  the  same. 

90.  Whenever  two  or  more  counties  shall  have 
been  united  under  the  provisions  of  this  Act,  the 
Lord  Lieutenant,  notwithstanding  anytbini^  con- 
tained in  the  Civil  Bill  Court  (Ireland)  Act, 
1851,  or  any  other  Act,  or  any  previous  appoint- 
ment in  that  behalf,  ma^ ,  by  and  with  the  adrioe 
and  consent  of  the  Pnvy  Council  in  Ireland, 
from  time  to  time  by  order  appoint  the  times  and 
places  at  which  at  the  districts  or  divisions  for 
which  the  general  or  quarter  sessions  of  the 
peace  and  Civil  Bill  Court  or  Civil  BiU  Couii 
only  shall  be  held  in  and  for  each  county  and 
division  included  in  such  union,  and  may  by  like 
order  provide  that  any  sessions  or  court  may  be 
held  for  any  'Such  county  or  division  in  any  neigh- 
bouring and  convenient  court  house  or  plaoe  not 
locally  situate  within  the  boundaries  of  sudi 
county  or  division,  and  may  also  upon  any  union 
of  offices  provide  for  the  transfer  to  like  employ- 
ment in  connexion  ^dth  the  united  office  of  all  or 
any  officers'  theretofore  employed  in  connexion 
with  any  office  induded  in  tne  union,  and  for  the 
continuance  to  any  existing  officers,  so  long  as 
they  shall  perform  the  same  or  like  daties  as 
theret<^ore,  of  the  same  fees  and  emoluments  to 
which  but  for  such  union  tiiey  would  have  been 
entitled. 

Every  such  order  shall  be  puhUshed  in  the 
'*  Dubhn  Gazette,"  and  shall  theienpon  become 
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and  be  as  valid  and  effectual  for  all  purposes  as  if 
the  same  were  enacted  in  this  Act;  but  any 
such  order  may  be  rescinded  or  varied  by  any 
subsequent  order  made  and  published  in  like 
manner. 

91.  The  Lord  Lieutenant,  notwithstanding 
anything  contained  in  the  Civil  Bill  Court  (Ire- 
land) Act^  1851,  or  anv  other  Act,  or  any  previous 
appointment  in  that  behalf,  may,  by  and  with 
the  advice  and  consent  of  the  Privy  Council  in 
Irelttid,  from  time  to  time,  by  order  to  be  made 
and  published  as  herein-before  provided,  direct 
and  appoint  that  the  courts  for  the  transaction  of 
all  or  any  part  of  the  civil  business,  and  for  the 
ezennse  of  all  or  any  part  of  the  civil  jurisdiction, 
of  the  several  churmen  shall  be  held  such  number 
of  times  in  every  year  and  in  all  or  such  of  the 
towns  or  places  now  impointed,  or  which  may 
hereajfter  be  appointed,  for  holding  the  same,  as 
by  such  order  as  aforesaid  shall  in  each  case  be 
prescribed  in  that  behalf  i  and  in  any  town  or 
place  in  which  there  may  not  be  a  suitable  and' 
convenient  court-house,  and  in  which  any  such 


court  as  aforesaid  may  at  any  time  be  directed  or 
anpointed  to  be  held,  provision  may  be  made  for 
tne  erection  of  a  suitable  and  convenient  court- 
house, or  for  the  alteration,  so  as  to  make  the 
same  suitable  and  convenient,  of  any  existing 
court-house ;  in  such  town  or  place,  in  the  like 
xnanner  and  for  such  purpose,  &e  like  proceed- 
ings, directions,  and  presentments  may  be  taken, 
C[iven,  and  made  as  are  prescribed  by  the  seven- 
fieth  section  of  an  Act  passed  in  the  session  of 
Parliament  holden  in  the  sixth  and  seventh  vears 
of  the  reign  of  His  late  Majesty  King  William 
the  Fourth,  chapter  one  hundred  and  sixteen,  in 
respect  of  the  sessions  houses  in  the  said  section 
mentioned. 

92.  No  person  who  after  the  passing  of  this 
Act  shall  be  appointed  chairman  of  any  county  or 
of  any  permanent  union  of  counties  shall  practise 
at  the  bar,  or  as  a  special  pleader,  or  equity 
draftsman,  or  be  directly  or  indirectly  concerned 
as  a  conveyancer,  notary  public,  solicitor,  or 
attorney. 


Schedules. 


Act. 
1  Geo.  4.  c.  27. 
6  &  7  Will.  4.  c.  34.  - 
14  &  16  Vict.  c.  57.  - 

Schedule  B. 


Schedule  A. 
Repeal  of  Statutes. 


The  whole  Act. 
Sec.  11. 
Sec.  1 2. 


Extent  of  Repeal. 


Affidavit  to  obtain  a  Decree  by 
Default. 

In  the  Civil  Bill  Court  of  the  county  of 
Division  of 
Between 

A.B,,  plaintiff, 

and 
CD.,  defendant. 
I,il.B.,of,  make  oath  and  say  that  CD.,  of 
Inhere  insert  residence,    occupation,  and  descrip- 
/ion],  is  indebted  to  me  in  the  sum  of  £ 
for  2  ['  here  add  the  particulars  of  the  debt  in  full, 
specifying  the  nature  and  date  of  each  dealing 
from  which  the  debt  arose,  and  if  the  action  is 
brought  upon  any  negotiable  instrument  or  other 
document,  make  an  exhibit  thereof,  and  in  every 
case  state  fully  the  consideration  for   the  debt 
claimed.    State  whether  any  and  what  applications 
for  payment  have  been  made,  and  whether  any  and 
what  payments  have  been  made  on  account"].    The 


full  sum  of  £  is  now  due  and  pay- 

able by  the  said  CD.  to  me,  over  and  above  all 
i'ust  credits  and  allowances,  and  no  part  thereof 
las  been  in  any  manner  paid,  satisded,  or  dis- 
charged. 

Note. — PThe  affidavit  may  be  made  by  a  clerk 
or  person  other  than  the  creditor,  if  the  creditor 
is  unable  to  make  the  same,  and  if  the  deponent 
has  personal  knowledge  of  the  matters  stated,  but 
not  otherwise ;  when  the  affidavit  is  not  made  by 
the  creditor,  alter  the  above  form  wherever  neces- 
sary, and  add  an  explanation  to  the  effect  fol- 
lowing.] 

I  am  in  the  employment  of  A.B,  [state  the 
relation  between  the  deponent  and  the  plaintiff,  as 
the  case  may  be,  ana  the  deponenfs  means  of 
knowledge'].  The  said  A,B.  is  unable  to  naake 
this  affidavit  [state  cause  of  inability],  and  I  am 
duly  authorised  by  him  to  make  this  affidavit,  and 
it  is  within  my  own  knowledge  that  the  aforesaid 
debt  was  incuired  at  the  time,  and  in  the  manner, 
and  for  the  consideration  above  stated,  and  the 
full  sum  of  <£  ,  to  the  best  of  my  know- 
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ledge  and  belief,  is  now  due  and  payable  to  the 
stAdA.B»  by  the  said  CD.,  over  and  above  all 
just  credits  and  allowances,  and  no  part  thereof 
has  been  in  any  manner  paid,  satisned,  or  dis- 
charged. 

NoTB.— -The  address  of  the  plaintiff  or  of  his 
attorney  to  which  notice  of  intention  to  defend 
may  be  sent  by  post  shall  be  stated  at  foot  of  the 
i^oavit. 


Schedule  C. 


Form  of  Noticb  to  be  served  upon  the  Defen- 
dant with  the  Civil  Bill  F^ocrss,  where 
the  Plaintiff  seeks  a  decree  by  defaidt. 
"  Between 

A.B^  plaintiff, 

and 
CJ},,  defendant. 
"  Take  notice,  that  if  you  intend  to  defend  this 
process,  or  if  you  dispute  the  whole  or  any  part 
of  the  plfuntiff's  daim,  you  must,  within  seven 
days  after  the  service  of  this  process  upon  you, 
indusive  of  the  day  of  such  service,  give  or  send 
to  the  Clerk  of  the  Peace  at  [place  of  office],  a 


notice  of  your  intention  to  defend,  to  the  dEect 
given  below,  dated,  and  signed  by  yoonelf  or 
your  attorney,  and  if  you  fail  to  gnre  or  send 
such  notice,  the  plaintiff  may,  without  giTing  anj 
further  proof  in  support  of  such  claim  tbm  tu 
affidavit  lodged  by  him  with  the  Qerk  of  the 
Peace,  obtain  a  decree  against  you  for  the  som  of 
£  and  his  costs.    £f  you  give  or  teoA 

such  notice  to  the  Clerk  of  the  Peace  within  the 
time  specified,  vou  must  also  enter  a  defSenoe  to 
the  process  and  appear  in  the  ordinary  way. 
Dated  this  day  of 

To  the  defendant. 

(See  below.) 

Noticb  op  Intbntion  to  Dbfbnd. 

In  the  Civil  Bill  Court  of  the  county  of 
Division  of 
Between 

A.B.,  plaintiif, 

and 
CD,,  defendant. 
I  intend  to  defend  this  process. 
Dated  this  day  of 

Signed  by 

Defendant  or  his  Attontfi" 


Schedule  D. 


Class  i.  - 


9> 


n.  - 


99 


99 


•  •  • 

in. 


IV.- 


Salaribs  of  Clerks  of  the  Crown  and  Peace. 


1.  Dublin  dty  and  county 

2.  Cork  dty  and  county 

3.  Antrim  (induding  Belfast  and  Carrickfergus) 

4.  Tyrone  county            -           .  -  - 

5.  Mayo        „                 -            -  -  - 

6.  Kerry        „                -            .  -  - 

7.  Tipperary  „                 -            -  -  - 

8.  Down        „                 ...  J 

9.  Donegal    „                 -           -  -  . 

10.  Limerick  county  and  city       .  .  - 

11.  Galway  county  and  town        •  -  . 

12.  Londonderry  county  and  dty 

13.  Armagh   county         •           .  .  . 


14.  Clare 

15.  Ldtrim         „ 

16.  Roscommon  „ 

17.  SUgo 

18.  Cavan 

19.  Monaghan 

20.  Fermanagh 

21.  Wexford 


f9 


99 


99 


»» 


£ 
1,200 
1,100 
1,100 


1,000 
1.000 
1,000 
1,000 
1,000 
1,000 
1,000 
1,000 


900 
900 


800 
800 
800 
800 
800 
800 
800 
800 


3,40D 


8,000 


1,800 


6,400 
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» 


VI.- 


»» 


Vll.- 


SCHBDULB   D. 


Salaribs  of  Clbrks  of  thb  Crown  and  Pbacb. 


22.  Waterford  county  and  city 

23.  Kilkenny  county  and  city 

24.  Queen's  county 

25.  Longford 

26.  King's 

27.  Meath 

28.  LfOuth  and  Drogheda 

29.  Kildaie  county 

do.  Carlow        „ 

31.  Westmeath  „  - 

32.  Wicklow     „  - 


99 


ft 


99 


Total  amount  of  salaries  of  Clerks  \ 
of  the  Crown  and  Peace  -  J 


£ 

700 

700 


600 
600 
600 
600 
600 
600 


1,400 


500 
500 
500 


3,600 


1,500 


^£26,100 


SCBEDULB  £. 


Union  of  Officbs  of  Chairman. 

Offices  to  be  united, 

1.  Churman  of  Fermanagh  and  Chairman   of 

Leitrim. 

2.  Chairman  of  Monaghan  and  Chairman  of 

Cavan. 

3.  Chairman    of  Armagh  and    Chairman    of 

Louth  (induding  Drogheda). 


4.  Chairman  of  Sligo  and  Chairman  of  Ros- 

common. 

5.  Chairman  of  Longford,  Chairman  of  Meath, 

Chairman  of  Westmeath,  and  Chairman 
of  King's  County. 

6.  Chairman  of  Queen's  County,  Chairman  of 

Kilkenny  (including  the  city  of  Kilkenny), 
and  Chairman  of  Waterford  (including 
the  city  of  Waterford). 

7.  Chairman  of  Kildare,  Chairman  of  Carlow, 

Chairman  of  Wicklow,  and  Chairman  of 
Wexford. 


1.  ShM-t  title. 

2.  Ctummencement  of  Act. 

3.  Interpretation  of  terms. 


Chap.  57. 
Supreme  Court  of  Judicature  {Ireland). 


ABSTRACT  OF  THB   ENACTMBNTS. 


Preliminary, 


PART  L 

Constitution  and  Judges  of  Court  of  Judicature. 

4.  Union  of  existing  Courts  into  one  Supreme  Court  of  Judicature. 

5.  Division  of  Supreme  Court  into  a  Court  of  original  and  a  Court  of  appellate  jurisdiction. 

6.  Constitution  of  High  Court  of  Justice  in  Ireland, 

7.  As  to  Judges  bf  Landed  Estates  Court, 

8.  A$  to  Judges  of  Court  of  Bankruptcy, 

9.  As  to  existing  Judge  of  High  Court  of  Admiralty . 
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10.  Constitution  of  Court  of  Appeal. 

11.  Vacancies  by  resignation  of  Judges,  and  effect  of  vacancies  generally. 

12.  Qualijications  of  Judges. 

13.  Tenure  of  office  of  Judges,  and  oaths  of  office. 

14.  Precedence  of  Judges, 

15.  Saving  of  rights  and  obligations  qf  existina  Judges. 

16.  Provisions  for  extraordinary  duties  of  Judges  of  the  former  Courts. 

17.  Salaries  of  certain  existing  Judges. 

18.  Salaries  of  future  Judges.  ^ 

19.  Retiring  pensions  of  future  Judges  of  High  Court  of  Justice,  and  ordinary  Judges  of  Cowrt  o/ 

Appeal. 

20.  Salaries  and  pensions  how  to  be  paid. 

PART  XL 
Jurisdiction  and  Law. 

21.  Jurisdiction  of  High  Court  of  Justice. 

22.  Jurisdiction  not  tranrferred  to  High  Court. 

23.  Jurisdiction  transferred  to  Court  of  Appeal. 

24.  Appeals  from  High  Court. 
26.  Trantfer  of  pending  business. 

26.  Rules  as  to  exercise  of  jurisdiction. 

27.  Jjaw  and  equity  to  be  concurrently  administered.  -  .      ,  o  j.  r  •  • 

28.  Rules  of  law  upon  certain  points.    Administration  of  assets  of  insolvent  estates.    Statutes  ofLm- 

tation  inapplicable  to  express  trusts.  Equitable  waste.  Merger.  Suits  for  possession  of  brnd 
by  mortgagors.  Assignment  of  debts  and  choses  in  action.  Stipulations  not  of  the  essence  of 
contracts.  Injunctions  and  receivers.  Damages  by  collisions  at  sea.  Infants.  Cases  of 
conflict  not  enumerated. 

PART  III. 
Sittings  and  Distribution  of  Business. 

29.  Abolition  of  terms. 

30.  Vacation, 

31.  Sittings  in  vacation. 

32.  Jurisdiction  of  Judges  of  High  Court  on  circuit 

33.  Sittings  for  trial  by  jury  in  Dublin. 

34.  Divisions  of  the  High  Court  of  Justice. 

36.  Rules  of  Court  to  provide  for  distribution  of  business. 

36.  Assignment  of  certain  business  to  particular  Divisions  of  High  Court,  subject  to  rules. 

37!  Provision  as  to  option  for  any  Plaintiff  {subject  to  rules)  to  choose  in  what  Division  he  wUl  sue. 

38*.  Power  of  transfer. 

39.  Directions  as  to  procedure  before  Land  Judaes.  ,      ,   '  ,  i     • 

40.  Application  to  extend  receiver  shall  be  made  by  summary  motion  to  a  Land  Judge,  unless  otkerteue 

ordered  by  Judge. 

41.  Sittings  in  Dublin  and  on  circuits. 

42.  Provisions  0/ 21  4-  22  Vict.  c.  27,  and  of  25  ^  26  Vict.  c.  46,  to  apply  to  this  Act. 
43.'  Rotaof  Judges  for  election  petitions. 

44.  Powers  of  one  or  more  Judges  not  constituting  a  Divisional  Court. 

46.  Divisional  Courts  of  the  High  Court  of  Justice. 

46.  Divisional  Courts  for  business  of  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions. 

47!  Distribution  of  business  among  the  Judges  of  the  Chancery  dhd  Probate  Divisions  of  the  High  Court. 

48!  Cases  and  points  may  be  reserved  for  or  directed  to  be  argued  before  Divisional  Courts  or  Courts  ^ 

Appeal. 
49.  Lana  cases  reserved. 

60.  Provision  for  Crown  cases  reserved. 

61.  Motions  for  new  trials  to  be  heard  by  Divisional  Courts. 

62.  What  orders  shall  not  be  subject  to  appeal. 

63.  Costs. 
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54.  Ai  to  discharging  orders  made  tit  Chambers, 

55.  Provision  for  absence  or  vacancy  in  the  office  of  a  Judge* 

56.  Power  of  a  single  Judge  in  Court  of  Appeal. 

57.  Constitution  of  Court  of  Appeal  when  hearing  appeals, 

58.  Arrangements  for  business  of  Court  of  Appeal, 

PART  IV. 

Trial  and  Procedure, 

59.  Assessors, 

60.  Provisions  as  to  arbitration,  Src, 

61.  Provision  as  to  making  of  Rules  of  Court  before  or  after  the  commencement  of  the  Act, 

62.  Cireuits  and  Assizes* 

63.  Winter  Assizes. 

64.  Rules  of  Courts  of  Probate  and  for  Matrimonial  Causes  to  be  rules  of  the  High  Court, 

65.  Cnminal  proeedurey  subject  tofiiture  rules,  to  remain  unaltered, 

66.  Act  not  to  affect  rules  of  evidence, 

67.  Saving  of  existing  procedure  of  Courts  when  not  inconsistent  with  this  Act  or  rules, 
6S.  Additional  power  as  to  regulation  of  practice  andoroeedure  by  Rules  of  Court. 

69.  Orders  and  rules  to  be  laid  before  Parliament,  ana  may  be  annuUed  on  address  from  either  House, 

70.  Councils  of  Judges  to  consider  procedure  and  administration  of  justice, 

71.  Acts  of  Parliament  relating  to  former  Courts  to  be  read  as  applying  to  Courts  under  this  Act, 

PART  V. 
Officers  and  Offices, 

72.  Tranter  of  existing  staff  of  qfficers  to  Court  of  Judicature, 

73.  Appointment  of  future  officers  of  Supreme  Court, 

74.  Powers  of  commissioners  to  administer  oaths, 

75.  Receiver  Master. 

76.  Salaries  and  pensions  of  officers, 

77.  Clerks  of  Assize  and  NisiPrius, 

78.  Solicitors  and  attorneys,  

PART  VI.: 
Jurisdiction  of  Inferior  Courts, 

79.  Rules  of  law  to  apply  to  inferior  Courts. 

PART  VII. 
Miscellaneous  Provisions, 

80.  Transfer  of  books  and  papers  to  Court  of  Judicature. 

81.  Saving  as  to  circuits,  ^c, 

82.  Saving  as  to  Lord  Chancellor, 

^3.  Provisions  as  to  Great  Seal  being  in  commission, 

PART  VIII. 
Court  Fees, 
B4,  J^tft^  and  collection  of  fees  in  High  Court  and  Court  of  Appeal, 

PART  IX. 

Unclaimed  Dividends  in  Bankruptcy, 

35.  Amendment  of  the  Irish  Bankrupt  and  Insolvent  Act,  I857>  with  reject  to  the  unclaimed  dividend 
account. 


&6.  Final  appeal  to  the  House  of  Lords, 
SchedvUe. 


PART  X. 

Final  Appeal* 
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An  Act  for  the  constitution  of  a  Supreme 
Court  of  Judicature,  and  for  other  pur- 
poses relating  to  the  better  Adminis- 
tration of  Justice,  in  Ireland. 

(14th  August  1877.) 

Whereas  it  is  expedient  to  constitute  a  Su* 
preme  Court  of  Judicature,  and  to  make  provision 
for  the  better  administration  of  justice,  in  Ire- 
land: 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

Preliminary, 

L  This  Act  may  be  cited  for  all  purposes  as 
the  "  Supreme  Court  of  Judicature  Act  (Ireland), 
1877." 

2.  Thb  Act,  except  where  otherwise  expressly 
provided,  shall  commence  and  come  into  operation 
on  the  first  day  of  January  one  thousand  eight 
hundred  and  seventy-eight. 

3.  In  the  construction  of  this  Act,  unless  there 
is  anything  in  the  subject  or  context  repugnant 
thereto,  the  several  expressions  herein-after  men* 
tioned  shall  have,  or  include,  the  meanings  follow- 
ing ;  (that  is  to  say,) 

"  High  Court  of  Chancery "  and  "  Court  of 
Chancery"  respectivdy  shsJl  mean  the 
High  Court  of  Chancery  in  Ireland,  and 
shall  include  the  Lord  Chancellor. 

*'  Court  of  Queen's  Bench "  shall  mean  the 
Court  of  Queen's  Bench  in  Ireland. 

'*  Court  of  Common  Pleas "  shall  mean  the 
Court  of  Common  Pleas  in  Ireland. 

"  Court  of  Exchequer"  shall  mean  the  Court 
of  Exchequer  in  Ireland. 

"  High  Court  of  Admiralty "  shall  mean  the 
High  Court  of  Admiralty  of  Ireland. 

"  Court  of  Probate  "  shall  mean  the  Court  of 
rebate  in  Ireland. 

"  Court  for  Matrimonial  Causes  and  Matters  " 
shall  mean  the  Court  for  Matrimonial 
Causes  and  Matters  in  Ireland. 

"Landed  Estates  Court"  shall  mean  the 
Landed  Estates  Court,  Ireland. 

*'  Court  of  Bankruptcy  "  shall  mean  the  Court 
of  Bankruptcy  in  Ireland. 

"Lord  Lieutenant"  shall  mean  the  Lord 
Lieutenant  or  other  Chief  Governor  or 
Governors  of  Ireland  for  the  time  being. 

"Lord  Chancellor"  shall  mean  Lord  Chan- 
cellor of  Ireland,  and  shall  include  Lords 
Commissioners  and  Lord  Keeper  of  the 
Great  Seal  of  Ireland. 


"The  Lord  Chief  Justice"  shsU  mesa  the 
Lord  Chief  Justice  of  Ireland. 

"Master  of  the  Rolls  "  shall  mesa  the  Maiter 
of  the  Rolls  in  Ireland. 

"  Lord  Justice  of  Appeal "  shall  mean  the  Lord 
Justice  of  Appeal  in  Chanoeiy  in  Irdand. 

"  Vioe-Chanoellor  ^'  shall  mean  the  Vioe-Chan- 
oellor  of  Ireland. 

"  High  Court "  shall  mean  Her  U^atfn  Hlfffa 
Court  of  Justice  in  Ireland  estaUluhed  07 
this  Act. 

"  Court  of  Appeal"  shall  mean  Her  Mmstr'a 
Court  of  Appeal  in  Ireland  eBtabliBoed  V 
this  Act. 

"  The  Treasury  "  shall  mean  the  CommiMiOQen 
of  Her  Majesty's  Treasury  for  tiie  time 
being,  or  any  two  of  them. 

"  Rules  of  Court "  shall  include  forms. 

"Cause"  shall  indude  any  action,  smt,  or 
other  original  proceeding  between  a  plun- 
tifP  and  a  defendant,  ana  any  criminal  pro- 
ceeding by  the  Crown. 

"  Suit "  shall  include  action. 

"  Action  "  shall  mean  a  civil  nroceeding  oom- 
menoed  by  writ,  or  in  sucn  other  maimer 
as  may  be  prescribed  by  Rules  of  Comt, 
and  shall  not  indude  a  criminal  pro- 
ceeding by  or  in  the  name  of  tiie  Crown. 

"  Plaintiff "  shall  include  every  person  aslong 
any  relief  (otherwise  than  by  way  of 
counter-claim  as  a  defendant)  against  any 
other  person  by  any  form  of  proceeding, 
whether  the  same  be  taken  bj  cause, 
action,  suit,  petition,  motion,  sommoiu, 
or  otherwise. 

"  Petitioner  "  shall  include  everj  person  making 
any  application  to  the  Court,  either  by 
petition,  motion,  or  summons,  otherwiK 
than  as  against  any  defendant 

''  Defendant "  shall  include  every  person  serred 
with  anjr  writ  of  summons  or  process,  or 
served  with  notice  of,  or  entitiea  to  attend 
any  proceedings. 

"Party"  shall  include  every  person  served 
with  notice  of,  or  attending  any  pro- 
ceeding, although  not  named  on  the 
Record. 

"  Matter "  shall  include  every  proceeding  ifl 
the  Court  not  in  a  cause. 

"  Pleading  "  shall  include  any  petition  or  sum- 
mons, and  also  shall  include  the  state- 
ments in  writing  of  the  claim  or  demand 
of  any  plaintiff,  and  of  the  defence  of  any 
defendant  thereto,  and  of  the  reply  of  the 
plaintiff  to  any  oounter-daim  of  a  defen- 
dant. 

"  Judgment "  shall  include  decree. 

"  Order"  shaU  include  rule. 

"  Oath  "  shall  include  solemn  affiroiation  and 
statutory  declaration. 

"  Crown    cases   reserved  '*  shall  jbcm  wch 
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questions  of  law  reserved  in  criminal  trials 
as  are  mentioned  in  the  Act  of  the  eleventh 
and  twelfth  years  of  Her  Majesty's  reign^ 
chapter  seventy-eiffht. 
"  Pension  "  shall  include  retirement  and  super- 
annuation allowance. 
''Existing''  shall  mean  existing  at  the  time 
appomted  for  the  commencement  of  this 
Act. 
**  Registration  of  Voters  Acts  "  shall  mean  the 
Act  of  the  session  of  the  thirteenth  and 
fourteenth   years  of   the  reign  of   Her 
present  Migesty,  chapter  sixty-nine,  and 
all  other  Acts  or  parts  of  Acts  relatmg  to 
the  registration  or  Qualification  of  persons 
entitled  to  vote  at  tne  election  of  members 
to  serve  in  Parliament  for  Ireland. 
"  Land  "  shall  have  the  same  meaning  as  in 
the  Act  of  the  session  of  the  twenl^-first 
and  twenty-second  years  of  the  reign  of 
Her  present  Majesty,  chapter  seventy-two, 
intituled  "An  Act  to  facilitate  the  sale 
''  and  transfer  of  land  in  Ireland." 
*•  Officers  "  shall  include  "  clerks." 


PART  L 

ConstiiuHoH  and  Judges  of  Court  of  Judicature. 

4.  From  and  after  the  time  appointed  for  the 
commencement  of  this  Act,  the  several  Courts 
herein-after  mentioned,  (that  is  to  say,)  The  Hish 
Court  of  Qiancery,  the  Court  of  Queen's  Bendi, 
the  Court  of  Conmion  Pleas,  the  Court  of  Ex- 
chequer, the  Court  of  Probate,  the  Court  for 
Matrimonial  Causes  and  Matters,  and  the  Landed 
Estates  Court,  shall  be  united  and  consolidated 
together,  and  shall  constitute,  under  and  subject 
to  the  provisions  of  this  Act,  one  Supreme  Court 
of  Judicature  in  Ireland. 

5.  The  said  Supreme  Court  shall  consist  of  two 
permanent  Divisions,  one  of  which,  under  the 
name  of  "  Her  Majesty's  High  Court  of  Justice 
in  Ireland,"  shall  have  and  exercise  original  juris- 
diction, with  such  appellate  jurisdiction  irom  in- 
ferior Courts  as  is  herein-aner  mentioned,  and 
the  other  of  which,  under  the  name  of  '^  Her 
Majesty's  Court  of  Appeal  in  Ireland,"  shall  have 
and  exercise  appellate  jurisdiction,  with  such 
original  jurisdiction  as  herein-after  mentioned  as 
niay  be  incident  to  the  determination  of  any 
appeal. 

6.  Her  Majesty's  High  Court  of  Justice  in 
Ireland  shall  be  constituted  as  follows: — ^The 
first  Judges  thereof  shall  be  the  Lord  Chancellor, 
the  Lord  Chief  Justice,  the  Master  of  the  Rolls, 
the  Lord  Chief  Justice  of  the  Common  Pleas,  the 
Lord  Chief  Baron  of  the  Exchequer,  the  Vice- 
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Chancellor,  the  several  Puisne  Justices  of  the 
Courts  of  Queen's  Bench  and  Common  Pleas 
respectively,  the  several  Junior  Barons  of  the 
Court  of  Excheouer,  the  Judge  of  the  Court  of 
Probate  and  of  tne  Court  for  Matrimonial  Causes 
and  Matters,  and  the  Judges  of  the  Landed 
Estates  Court,  except  such,  ^  any,  of  the  afore- 
said Judges  as  shall  be  appointed  an  ordinary 
Judffe  of  the  Court  of  Appeal. 

l^e  Lord  Chancellor  shall  be  appointed  and 
shall  hold  his  office  in  the  same  manner  as  here* 
tofore. 

Whenever  the  office  of  a  Judge  of  the  said 
High  Court,  other  than  the  Lord  Chancellor, 
shall  become  vacant,  a  new  Judge  may  be  ap- 
pointed thereto  by  Her  Majes^  by  Letters 
Patent. 

All  persons  to  be  hereafter  appointed  to  fill  the 
places  of  the  Lord  Chief  Justice,  the  Master  of 
the  Rolls,  the  Lord  Chief  Justice  of  the  Common 
Pleas,  and  the  Lord  Chief  Baron,  and  their  sno- 
oessors  respectively,  shall  continue  to  be  ap- 
pointed to  the  same  respective  offices,  with  tne 
same  precedence,  and  by  the  same  respective 
tities,  and  in  the  same  manner  respectively  as 
heretofore.  Every  Judge,  other  than  the  Lord 
Chancellor  and  the  Judges  last  mentioned,  who 
shall  be  appointed  to  fill  tiie  place  of  any  Judge 
of  the  High  Court  of  Justice,  shaU  be  styled  m 
his  appointment  "  Judge  of  Her  Majesty's  High 
''  Court  of  Justice  in  fieland." 

The  vacancy  now  existing  in  the  office  of  Puisne 
Justice  of  the  Court  of  Common  Fl&ea,  and  any 
vacancy  which  ma^  exist  at  the  time  of  the 
passing  of  this  Act  m  the  office  of  Junior  Baron 
of  the  Court  of  Exchequer,  or  in  case  there  be  no 
such  vacancy  at  that  time,  then  the  first  such 
vacancy  which  shall  occur  after  the  passing  of 
this  Act,  shall  not  be  filled  up. 

Provided  always,  that  when  first  after  the 
commencement  of  this  Act  one  of  the  existing 
Judges  of  the  Landed  Estates  Court  shall  die, 
resign,  or  otherwise  vacate  his  office,  the  vacancy 
thus  occasioned  shaU  not  be  filled  up  until  a 
Commission  shall  have  been  issued  by  Her 
Majesty  under  Her  Royal  Sign  Manual  to 
ascertam  and  report  whether  the  business  in 
connexion  with  the  Division  of  the  High  Court 
of  Justice  (herein-after  termed  the  Chancery 
Division)  makes  it  requisite  that  such  appoint- 
ment should  be  made,  nor  until  the  expiration  of 
a  period  of  forty  days  after  the  date  of  such 
report,  if  Parliament  be  then  sitting,  and  if 
Parliament  be  not  then  sitting,  untU  the  expira- 
tion of  a  period  of  forty  days  f3ter  the  commence- 
ment of  the  then  next  session  of  Parliament. 

All  the  Judges  of  the  Supreme  Court  sluJl  be 
addressed  in  the  manner  which  is  now  customary 
in  addressing  the  Judges  of  the  Superior  Courts 
of  Common  Law  in  Ireland,  and  shall  have  in 
all  respects,  save  as  in  this  Act  otherwise  ex- 
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ytesatf  provided^  equal    power,  authority,  and 
jurisdiction. 

The  Lord  Chancellor  for  the  time  being,  or  in 
his  absence  the  Lord  Chief  Justice  for  the  time 
being,  shall  be  President  of  the  High  Court  of 
Justice. 

7.  The  jurisdiction  exercised  by  the  Judges  of 
the  Landed  £states  Court  shall  continue  to  be 
exercised  by  them,  and  b^  the  Judges  who  may 
from  time  to  time  be  appointed  to  succeed  them, 
and,  in  the  case  of  illness,  absence,  or  other  in- 
ability of  them  or  either  of  them  to  discharge 
their  duties,  or  of  a  vacancy  in  the  office  of  the 
said  Judges  or  either  of  them,  by  any  other  Judge 
of  the  Chancery  Division  of  the  High  CouH. 

If  the  state  of  business  in  connexion  with  their 
peculiar  jurisdiction  shall  permit,  the  said  Judges 
shall  in  addition  be  bound  from  time  to  time  to 
assist  in  the  general  business  of  the  Chancery 
Division. 

.  The  existing  Judges  of  the  Landed  Estates 
Court,  and  their  successors,  shall  be  Judges  of 
the  said  Chancery  Diidsion,  and  shall  be  dis- 
tinguished as  the  Land  Judges  of  the  said 
Division.  The  rules  and  orders  and  practice  of 
the  Landed  Estates  Court  shall  continue  to  be 
used  in  proceedings  for  the  sale  or  partition  of 
estates,  declaration  or  record  of  titles,  and  all 
other  proceedings  which  would  have  been  within 
the  exclusive  cognizance  of  the  Landed  Estates 
Court  if  this  Act  had  not  passed,  before  the  Land 
Judges,  unless  and  until  altered  by  the  Lord 
Chancellor  and  the  said  Judges.  The  Lord 
Chancellor  and  the  Land  Judges,  or  either  of 
them,  may  from  time  to  time  alter  the  rules  and 
orders  and  practice  in  all  proceedings  before  the 
Land  Judges,  and  make  new  rules  and  orders  for 
the  regulation  of  such  practice  and  proceedings, 
and  for  the  distribution  of  business  between  the 
Land  Judges.  All  rules  made  in  pursuance  of 
this  section  shall  be  laid  before  each  House  of 
Parliament  within  such  time,  and  shall  be  subject 
to  be  annulled  in  such  manner,  as  is  in  the  sixty- 
ninth  section  of  this  Act  provided. 

There  shall  be  a  separate  seal  for  the  Land 
Judges,  and  conveyances  executed  with  this  seal 
shall  have  the  same  force  as  those  executed  with 
the  seal  of  the  Landed  Estates  Court. 

8.  The  existing  Judges  of  the  Court  of  Bank- 
ruptcy, and  their  successors  in  ^  such  offices 
respectively,  shall  be  appointed  in  the  same 
manner  as  heretofore,  and  shall,  as  to  tenure  of 
office,  rank,  title,  patronage,  rights,  privileges, 
and  powers  of  appointment  and  oismissal,  salary, 
pension,  jurisdiction,  powers,  and  authority 
respectively,  remain  and  be  in  the  same  condition 
ana  be  liable  to  discharge  the  same  duties  res- 
pectivdy,  and  none  other,  as  if  this  Act  had  not 
been  passed. 


The  practice  and  procedure  of  the  Couit  of 
Bankruptcy,  and  the  powers  to  make  rules  and 
orders  regulating  the  same,  shall  continue  and 
be  exercised  in  the  same  manner  a^  if  this  Act 
had  not  been  passed.  The  tenure,  salaries, 
pensions,  rights,  privileges,  and  duties  of  the 
officers  of  the  said  Court  shall  also  continue  the 
same  as  if  this  Act  had  not  been  passed. 

Appeals  from  orders  of  the  Judges  of  the  said 
Court  shall  lie  to  the  Court  of  Appeal  constituted 
by  this  Act  in  the  same  manner  and  in  respect  of 
the  same  proceedings  as  heretofore  to  the  Court 
of  Appeal  in  Chancery,  save  so  far  as  the  pro- 
cedure on  appeals  may  be  altered  by  anj  niles 
or  orders  to  be  made  m  pursuance  of  this  Act. 
Every  order  of  the  Judges  of  the  said  Comi 
made  on  appeal  from  any  order  of  a  chainiian 
may  be  appealed  from  to  the  Court  of  App»l 
constituted  by  this  Act  in  the  same  manner  as 
appeals  from  other  orders  of  the  Judges  of  the 
said  Court. 

9.  The  existing  Judge  of  the  Hi^h  Court  of 
Admiralty  shall  retain  the  same  jurisdiction, 
authority,  rights  of  patronage,  and  of  dismis^.. 
rank,  and  salary  as  if  this  Act  had  not  been 
passed. 

Appeals  from  his  orders  and  decrees  shall  lie  to 
the  Court  of  Appeal  constituted  by  this  Act  in 
the  same  manner  and  in  respect  of  the  same 
proceedings  as  heretofore  to  the  Court  of  Appeal 
in  Chancery,  save  so  far  as  the  procedure  on 
appeals  may  be  altered  by  any  rules  or  orders  to 
be  made  in  pursuance  of  this  Act. 

When  the  existing  Judge  of  the  High  Court  of 
Admiralty  shall  die,  resign,  or  otherwise  va(ate 
his  office,  no  person  shall  be  appointed  to  succeed 
him  in  his  said  office ;  and  thereupon  the  High 
Court  of  Admiralty  in  Ireland  shall  be  uni^ 
and  consolidated  \vith  the  Supreme  Court  of 
Judicature  in  Ireland,  and  all  the  jurisdiction 
vested  in  and  capable  of  being  exercised  by  the 
Judge  of  the  said  Court  of  Admiralty,  anci  all 
causes  and  proceedings  then  pending  in  the  said 
Court,  shall  be  transferred  to  the  High  C'ourt  of 
Justice.  The  jurisdiction  theretofore  vested  in 
and  capable  of  being  exercised  by  the  Judge  of 
the  said  Court  of  Admiralty  shall  thenceforth, 
and  until  the  vacancy  next  ensuing  after  the 
passing  of  this  Act  in  the  office  of  the  Judge  of 
the  Probate  and  Matrimonial  Di\'ision  herein- 
after  constituted  shall  be  filled  up  by  the  appoint- 
ment of  a  new  Judge,  be  vested  in  and  may  be 
exercised  by  such  Judge  of  the  High  Court 
appointed  to  be  a  Judge  since  the  finrt  day  of 
January  one  thousand  eight  hundred  and  seventy- 
four,  or  such  Judge  of  the  High  Court  appointed 
before  that  day,  and  who  shall  consent  thereto,  as 
the  Lord  Lieutenant  shall  by  order  under  his 
hand  nominate  in  that  behalf. 

The  power  of  nomination  conferred  by  this 
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lection  npon  the  Lord  Lieaienant  may  be 
ezercdsed  bv  bim  in  the  manner  aforesaid  at  any 
time  after  the  passinff  of  this  Act,  and  thereafter 
firom  time  to  time  whenever  any  Judge  so  nomi- 
nated by  him  shall  die,  or  resij^,  or  become 
incapable  of  executing  the  duties  so  imposed 
upon  him. 

In  case  any  Judge  appointed  before  the  said 
first  day  of  January  one  thousand  eight  hundred 
and  seventh-four  shall  be  so  nominated,  he  shall 
be  paid  for  the  performance  of  the  duty  so  imposed 
upon  him  such  additional  saJarv  as  the  Lord 
Lieutenant,  with  the  consent  of  the  Treasury, 
shall  i^point. 

Upon  the  filling  up  of  the  vacancy  next 
ensuing  after  the  passing  of  this  Act  in  the  office 
of  ^e  Judge  of  the  Probate  and  Matrimonial 
Division  herein-after  constituted  by  the  appoint- 
ment of  a  new  Judge,  all  the  jurisdiction  then 
vested  in  anv  Judge  nominated  in  that  behalf 
by  the  Lord  Lieutenant  in  pursuance  of  the  pre- 
oedinff  provisions  of  this  section  shall  be  trans- 
ferred to  and  vested  in  and  may  be  exercised 
by  such  new  Judge,  and  the  power  of  nomination 
conferred  by  this  section  upon  the  Lord  Lieu- 
tenant shall  thereupon  cease ;  and  all  causes  and 
proceedings  in  Admiralty,  whether  so  transferred 
or  afterwards  commenced,  shall  proceed  and  be 
heard  before  the  Judge  in  whom  such  Admiralty 
jurisdiction  shall  for  the  time  being  be  vested 
under  the  preceding  provisions  of  this  section. 
Until  such  transfer  of  jurisdiction  to  the  High 
Court  of  Justice  as  aforesaid  the  Lord  Chancellor, 
with  the  concurrence  of  the  Treasury,  shall,  on 
vacancy  in  the  offices  of  the  Admiralty  Court, 
make  provision  for  the  temporary  discharge  of 
the  duties  of  such  offices. 

10.  Her  Majesty's  Court  of  Appeal  in  Ireland 
shall  be  constituted  as  follows : — There  shall  be 
five  ex-officio  Judges  thereof,  and  two  ordinary 
Judges,  who  shall  from  time  to  time  be  appointed 
by  Her  Majesty.  The  ex-officio  Judges  shall  be 
tne  Lord  Cnancellor,  the  Lord  Chief  Justice,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice  of 
the  Common  Pleas,  and  the  Lord  Chief  Baron  of 
the  Exchequer.  The  first  ordinary  Judges  of  the 
said  Court  shall  be  the  existing  Lord  Justice  of 
Appeal  in  Chancery,  and  such  other  person  as 
Her  Majesty  may  be  pleased  to  appoint  by  Letters 
Patent;  such  appointment  may  be  made  either 
before  or  after  the  commencement  of  this  Act, 
and  if  made  before  shall  take  efPect  from  the 
connnencement  of  this  Act,  and  may  be  made 
upon  the  terms  as  to  salary  and  otherwise,  and 
subject  to  the  conditions  and  in  the  manner  pro- 
vided by  the  "Chancery  Appeal  Court  (Ireland) 
Act,  1856,"  in  respect  of  the  office  thereby 
create. 

Besides  the  said  ex-officio  Judges  and  ordinary 
Judges,  it  shall  be  lawful  for  Her  Majesty  (if  she 


shall  think  fit)  to  appoint,  under  Her  Royal  Sign 
Manual,  as  additional  Judges  of  the  Court  of 
Appeal,  any  persons  who,  having  held  the  office 
of  Lord  Chancellor  or  of  Chief  Justice,  Master  of 
the  Rolls,  Chief  Justice  of  the  Common  Pleas,  or 
Chief  Baron  of  the  Exchequer  in  Ireland,  shall 
signify  in  writing  their  willingness  to  serve  as 
such  additional  Judges. 

The  ordinary  and  additional  Judges  of  the 
Court  of  Appeal  shall  be  sljled  Lords  Justices  of 
Appeal.  All  the  Judges  of  the  said  Court  shall 
have  in  all  respects,  save  as  in  this  Act  is  other- 
wise expressly  provided,  equal  power,  authority, 
and  jurisdiction. 

Whenever  the  office  of  an  ordinary  Judge  of 
the  Court  of  Appeal  becomes  vacant,  a  new  .mdge 
may  be  appointed  thereto  by  Her  Majesty  by 
Letters  Patent,  as  provided  by  the  "Chancery 
Appeal  Court  (Ireland)  Act,  1856." 

The  Lord  Chancellor  for  the  time  being  shall 
be  President  of  the  Court  of  Appeal.  Except  in 
matters  which  are  bv  this  Act,  or  by  some  other 
Act,  specially  reserved  to  the  Lord  Chancellor,  he 
shall  not  be  bound  or  required  to  exercise  any  of 
the  functions  of  a  Judge  of  the  High  Court,  or 
of  the  Chancery  Division  of  the  same,  unless  he 
shall,  by  special  order,  direct  that  any  matter 
shall  be  disposed  oi  bv  himself,  but  all  such 
matters  shall  be  disposed  of  by  one  of  the  other 
Judges  of  the  Cbancerv  Division,  and  the  Lord 
Chancellor  shall  in  relation  to  such  matters 
exercise  only  the  functions  of  a  Judge  of  the 
Court  of  Appeal. 

11.  The  office  of  any  Judge  of  the  Court 
of  Appeal,  or  of  any  Judge  of  the  High  Court 
of  Justice,  may  be  vacated  by  resignation 
in  writing  under  his  hand  addressed  to  the  Lord 
Lieutenant,  without  any  deed  of  surrender ;  and 
the  office  of  any  Judge  of  the  said  High  Court 
shall  be  vacated  bv  his  being  appointed  to  the 
office  of  ordinary  Judge  of  the  Court  of  App^. 
The  said  Courts  respectively  shall  be  deemed  to 
be  duly  constituted  during  and  notwithstanding 
any  vacancy  in  the  office  of  any  Judge. 

12.  Any  person  who  has  practised  for  not  less 
than  ten  years  at  the  Bar  of  Ireland  shall  be 

2ualified  to  be  appointed  a  judge  of  the  said  High 
/ourt  of  Justice;  and  any  person  who  if  this 
Act  had  not  passed  would  have  been  qualified  by 
law  to  be  appointed  Lord  Justice  of  tne  Court  of 
Appeal  in  Chancery  in  Ireland,  or  has  been  a 
Judge  of  the  High  Court  of  Justice  of  not  less 
than  one  year's  standing,  shall  be  qualified  to  be 
appointed  to  the  office  of  ordinary  Judge  of  the 
said  Court  of  Appeal. 

13.  Every  Judge  of  the  High  Court  of  Justice 
other  than  the  Lord  Chancellor,  and  every  ordi- 
nary Judge  of  the  Court  of  Appeal,  shall  hohl 
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his  office  for  life,  subject  to  a  power  of  removal 
by  Her  Majesty  on  an  address  presented  to  Her 
Majesty  by  both  Houses  of  Parliament.  No 
Judge  of  either  of  the  said  Courts  shall  be  capable 
of  bein^  elected  to  or  of  sitting  in  the  House  of 
Commons.  Eveiy  Judffe  of  either  of  the  said 
Courts  (other  than  the  Lord  Chancellor)  when  he 
enters  on  the  execution  of  his  office,  shall  take, 
in  the  presence  of  the  Lord  Chancellor,  the  oath 
of  allegiance,  and  judicial  oath  as  defined  by  the 
Promissory  Oaths  Act,  1868.  The  oaths  to  be 
taken  by  the  Lord  Chancellor  shall  be  the  same 
as  heretofore.  No  Jud^e  of  the  Hiffh  Court  of 
Justice,  while  he  continues  such  Judge,  shall 
hereafter, unless  otherwise  provided  bv  Parliament, 
be  appointed  to  any  place  of  pront  under  the 
&own  except  on  a  transfer  to  another  judicial 
appointment. 

14.  The  exK>fficio  Judges  of  the  Court  of 
Appeal  shall  rank  in  the  Supreme  Court 
of  Judicature  in  Ireland  in  the  order  of 
their  present  respective  official  precedence.  The 
ordinary  Judges  of  the  Court  of  Appeal  shall 
rank  as  proviaed  by  The  Chanceir  and  Common 
Law  Officera  (Ireland)  Act  (1867),  and  if  not 
entitled  to  precedence  as  Peen  or  Privy  Coun- 
dllon,  between  themselves  according  to  the 
priority  of  their  respective  appointments. 

The  Judges  of  the  High  Court  of  Justice,  who 
are  not  also  Judges  of  the  Court  of  Appeal, 
shall  rank  next  after  the  ordinary  Judges  of  the 
Court  of  Appeal,  and  among  themselves  (sub- 
ject to  the  provisions  herein-i^r  contained  as  to 
•existing  Judges)  according  to  the  priority  of  their 
-respective  appointments. 

15.  Every  existing  Judge  who  is  by  this  Act 
'made  a  Judge  of  the  Hid^  Court  of  Justice  or 
ordinary  Judge  of  the  Court  of  Appeal  shall, 
'as  to  tenure  of  office,  rank  between  himself  and 
the  other  existing  Judges,  title,  patronage,  and 
powers  of  appointment  and  dismissal,  and  all 
ether  privileges  and  disqualifications,  and  also  as 
to  salarjT  and  pension;  save  as  is  herein  provided, 
remain  m  the  same  condition  as  if  this  Act  had 
not  passed ;  and,  subject  to  the  change  effected 
in  their  jurisdiction  and  duties  by  or  in  pursuance 
of  the  provisions  of  this  Act,  every  such  existing 
Judge  shall  be  capable  of  perfbrminff  and  liable 
to  perform  all  duties  which  he  would  have  been 
capable  of  performing  or  liable  to  perform  in  pur- 
suance of  any  Act  of  Parliament,  law,  or  custom, 
if  this  Act  had  not  passed. 

No  Judge,  whether  of  the  High  Court  of 
Justice  or  of  the  Court  of  Appeal,  who  was  ap- 
pointed before  the  first  of  January  one  thousand 
eight  hundred  and  seventy-five,  except  a  Land 
Judge,  shall  be  required,  without  his  own  consent, 
to  fu^  under  any  Commission  of  Assize,  Nisi 
iSrius,  Oyer  and  Terminer,  or  Gaol  Delivery,  or 


for  the  trial  of  crimes  and  offences,  unless  lie  wu 
so  liable  by  usage  or  custom  at  the  time  of  the 
passing  of  this  Act ;  but  every  Judge,  whether  of 
the  High  Court  of  Justice  or  of  the  Court  of 
Appeal,  appointed  after  the  said  date  shall  from 
ana  after  the  passing  of  this  Act  be  capable  and 
bound  to  act  in  such  Commission,  if  Darned 
therein. 

Service  as  a  Judge  in  the  High  Court  of 
Justice,  or  as  an  ordinary  Judge  in  the  Court  of 
Appeal,  shall,  in  the  case  of  an  existing  Judge, 
for  the  purpose  of  determining  the  length  of  ser- 
vice  entitling  such  Judge  to  a  pension  on  his 
retirement,  be  deemed  to  be  a  continuation  of  his 
service  in  the  Court  of  which  he  is  a  Jadge  at  the 
time  of  the  commencement  of  this  Act. 

The  provisions  of  this  section  shall  not  apply 
to  the  Lord  Chancellor. 

16.  If,  in  any  case  not  expressly  prorided  for 
by  this  Act,  a  liability  to  any  duty,  or  an^  autho- 
rity or  power,  not  incident  to  the  administration 
of  justice  in  anv  Court  whose  jurisdiction  is 
transferred  by  this  Act  to  the  High  Court 
of  Justice,  shall  have  been  imposed  or  con- 
ferred by  any  statute,  law,  or  custom  upon 
the  Judges  or  any  Judge  of  any  of  such  Courts, 
every  Judge  of  the  said  High  Court,  except  vhere 
otherwise  expressly  directed  by  this  Act,  shall  be 
capable  of  performing  and  exercising,  and  shall 
be  liable  to  perform  and  empowerea  to  exercise 
every  such  duty,  authority,  and  power,  in  the 
same  manner  as  if  this  Act  had  not  passed,  and 
as  if  he  had  been  duly  appointed  the  successor  of 
a  Judge  liable  to  such  au^,  or  possessing  such 
authority  or  power,  before  the  passing  of  this  Act. 
Any  such  duty,  authority,  or  power,  imposed  or 
ooxuerred  by  any  statute,  law,  or  custom,  in  any 
such  case  as  aforesaid  upon  the  Lord  Chancellor, 
the  Lord  Chief  Justice,  the  Master  of  the  Rolls, 
the  Lord  Chief  Justice  of  the  Common  Pleas,  or 
the  Lord  Chief  Baron,  shall  continue  to  be  per- 
formed and  exercised  by  them  respectively,  and 
by  their  respective  8uccesson,in  the  same  manner 
as  if  this  Act  had  not  passed. 

17.  From  and  after  the  time  fixed  for  the  com- 
mencement of  this  Act,  there  shall  be  paid  to  the 
existing  Judges  herein-after  mentioned  the  foUov- 
ing  salaries ;  that  is  to  say. 

To  the  Master  of  the  Rolls  four  thousand 

pounds  a  year. 
To  each  of  the  Puisne  Justices  and  Junior 
Barons  three  thousand  eight  hundred  pounds 
a  year. 
To  each  of  the  Land  Judges  three  thousand 
five  hundred  pounds  a  year. 
Such  salaries  shidl  be  instead  of  the  salaries  by 
law  payable  to  such  Judges  immediately  before 
such  commencement,  and  such  salaries  shall  be 
paid  to  such  Judges  respectively  on  the  i^jnt 
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6ajs  and  in  the  same  manner  in  evenr  respect  as 
their  former  salaries ;  the  pension  which  may  be 
granted  to  the  existing  Master  of  the  Rolls  shall 
be  such  as  would  be  payable  to  him  if  this  Act 
had  not  passed,  and  the  pensions  which  may  be 
granted  to  all  other  existing  Judges  shall  be  two 
thirds  of  the  salaries  which,  after  the  commence- 
ment of  this  Act,  shall  be  payable  to  them  res- 
pectively. 

18.  There  shall  be  paid  to  Judges  appointed 
after  the  commencement  of  this  Act  the  foUowing 
sahuries,  which  shall  in  each  case  include  any  pen- 
sion to  which  the  Judge  may  be  entitled  in  respect 
of  any  public  office  previously  filled  by  him  : 
To  the  Lord  Chief  Justice  five  thousand  pounds 
a  year,  and  to  the  Lord  Chief  Justice  of  the 
Common  Pleas,  and  the  Lord  Chief  Baron  of 
the    Exchequer,    each,   four   thousand    six 
hundred  pounds  a  year. 
To  the  Master  of  the  Rolls  the  salary  herein- 
before directed  to  be  paid  to  the  existing 
Master  of  the  Rolls. 
To  each  ordinary  Judge  of  the  Court  of  Appeal 
such  salary  as,  in  pursuance  of  the  "  Chan- 
cery Appeal    Court    (Ireland)  Act,   1856," 
might  have  been  assigned  for  him  if  he  had 
been  appointed  under  the  said  Act. 
To  each  of  the  other  Judges  of  the  High  Court 
of  Justice  the  sum  of  three  thousand  five 
hundred  pounds  a  year. 
The  Chiefs  of  the  Divisions  termed  in  this  Act 
the  Queen's  Bench,  Common   Pleas,  and  Ex- 
chequer Divisions,  whether  appointed  before  or 
after  the  commencement  of  this  Act,  and  the  other 
Judges  of  the  same  Divisions  who  were  appointed 
before  the  commencement  of  this  Act,  shall  not 
be  entitled  to  any  allowance  in  addition  to  their 
salaries  in  respect  of  circuit.    Every  other  Judge 
of  the  High  Court  of  Justice,  or  of  the  Court  of 
Appeal,  whether  appointed  before  or  after  the 
commencement  of  this  Act,  who  shall  actually  ^ 
circuit  as  a  Judge,  shall  be  entitled  to  receive  m 
respect  of  such  circuit  one  hundred  and  fifty 
pounds.    This  last  provision  shall  apply,  imme- 
diately on  the  passing  of  this  Act,  to  any  Judge 
who,  not  being  a  Judge  of  a  Common  Law  Court, 
shall  be  named  in  the  commission  and  shall  actu- 
ally go  circuit. 

Any  Judge,  whether  appointed  before  or  after 
the  passing  of  this  Act,  who  shall  be  sent  as 
Judge  for  a  winter  assizes  or  special  commission, 
shall  be  entitled  to  receive  in  respect  thereof  such 
additional  payment,  not  exceeaing  the  amount 
allo\ired  for  a  circuit,  as  the  Lord  Lieutenant  shall 
determine :  but  no  Jud^e  shall  receive  any  addi- 
tional or  extra  payment  m  respect  of  an  adjourned 
asfiizes:  Proviaed  always,  that  nothing  herein 
contained  shall  affect  such  rights  to  remuneration 
in  respect  of  any  special  commission  or  adjourned 
assizes  as  tiie  existing  Lord  Chief  Justice,  Chief 


Justice  of  the  Common  Pleas,  and  Lord  Chief 
Baron  possessed  before  the  passing  of  this  Act. 

No  salary  shall  be  payable  to  any  additional 
Judge  of  the  Court  of  Appeal,  but  nothing  in 
this  Act  shall  in  any  way  prejudice  the  right  of 
any  such  additional  Judge  to  any  pension  to 
which  he  may  be  by  law  entitled. 

19.  Her  Majesty  majr,  by  Letters  Patent,  grant 
to  any  Judge  of  tne  High  Court  of  Justice  other 
than  the  Lord  Chancellor,  and  also  to  any  ordi- 
nary Judge  of  the  Court  of  Appeal  ttppointed 
after  the  commencement  of  this  Act  who  has 
served  for  fifteen  years  as  a  Judge  in  such  Courts, 
or  either  of  them,  or  who  is  disabled  by  perma- 
nent infirmity  from  the  performance  of  the  duties 
of  his  office,  a  pension,  by  way  of  annuity,  to  be 
continued  during  his  Ufe,  of  the  amount  follow- 
ing ;  (that  is  to  say,) 

In  the  case  of  the  ordinary  Judges  of  the  Court 
of  Appeal,  the  same  amount  of  pension  which 
might  have  been  granted  to  the  Lord  Justice 
of  the  Court  of  Appeal  in  Chancery  in  Ire- 
land if  this  Act  had  not  passed : 
In  the  case  of  the  Judges  of  the  High  Court  of 
Justice  two  thirds  of  their  respective  salaries. 

20.  The  salaries,  allowances,  and  pensions 
payable  to  the  Judges  of  the  High  Court  of 
Justice  and  the  ordinary  Judges  of  the  Court 
of  Appeal  respectively  under  this  Act  shall  be 
chareed  on  and  paia  out  of  the  Consolidated 
Fund  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  or  the  growing  produce  thereof. 
Such  salaries  and  pensions  shall  grow  due  &om 
day  to  day,  but  shall  be  payable  to  the  persons 
entitled  thereto,  or  to  their  executors  or  adminis- 
trators, on  the  usual  quarterly  days  of  payment,, 
or  at  such  other  periods  in  every  year  as  the 
IVeasury  may  from  time  to  time  detmnine. 


PART  II. 

Jurisdiction  and  Law, 

21.  The  High  Court  of  Justice  shall  be  a  Su- 
perior Court  of  Record,  and,  subject  as  in  this 
Act  mentioned,  there  shall  be  transferred  to  and 
vested  in  the   said  High  Court  of  Justice  the 
jurisdiction  which,  at  the  commencement  of  this 
Act,  was  vested  in,  or  capable  of  being  exercised 
by,  all  or  any  of  the  Courts  following ;  (that  is 
to  say,) 
(1.)  The  High  Court  of  Chancery  as  a  Common 
Law  Court  as  well  as  a  Court  of  Equity, 
including  the  jurisdiction  of  the  Master 
of  the  Rolls  as  a  Judge  or  Master  of  the 
Court  of  Chancery,  and  any  jurisdiction 
exercised  by  him  or  the  Lord  Chan- 
cellor in  relation  to  the  Court  of  Chan- 
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eery  as  a  Common  Law  Court,  and 
including  any  jurisdiction  of  the  Masters 
in  Chancery : 

(2.)  The  Court  of  Queen's  Bench  : 

(3.)  The  Court  of  Common  Reas : 

(4.)  The  Court  of  Exchequer  as  a  Court  of 
Revenue  as  well  as  a  Common  Law 
Court: 

(5.)  The  Court  of  Probate  : 

(6.)  The  Court  for  Matrimonial  Causes  and 
Matters : 

(7.)  The  Landed  Estates  Court,  including  the 
control  and  direction  of  the  Record  of 
Title  Office  of  the  said  Court,  and  all 
powers  and  authorities  exercised  by  the 
Judges  of  the  said  Court,  or  any  of 
them,  under  the  Record  •  of  Title  Act, 
1865: 

(8.)  The    Courts  created  by  Commissions  of 
Assize,  of  Oyer  and  Terminer,  and  of 
Gaol  Delivery,  or  any  of  such  com- 
missions : 
The  jurisdiction  by  this  Act  transferred  to  the 
High  Court  of  Justice  shall  include  (subject  to 
the  exceptions  herein-after  contained)  the  juris- 
diction which,  at  the  commencement  of  this  Act, 
was  vested  in  or  capable  of  being  exercised  by  all 
or  any  one  or  more  of  the  Judges  of  the  said 
Courts,  respectively,  sitting  in  Court  or  Chambers, 
or  elsewhere,  or  by  any  Master  of  the  Court  of 
Chancery,  when  acting  as  Judges  or  a  Judge,  in 
pursuance  of  any  statute,  law,  or  custom,  and  aU 

Jowers  given  to  any  such  Court,  or  to  any  such 
udges  or  Judge,  Masters  or  Master,  by  any 
statute ;  and  also  all  ministerial  powers,  duties, 
and  authorities,  incident  to  any  and  every  part  of 
the  jurisdictions  so  transferred. 

Provided  always,  that  nothing  herein  contained 
shall  abridge  or  alter  the  jurisdiction  conferred 
by  any  Act  or  Acts  upon  any  Judge  or  Judges, 
Commissioner  or  Commissioners,  of  Assize. 

22.  There  shall  not  be  transferred  to  or  vested 
in  the  High  Court  of  Justice,  by  virtue  of  this 
Act, — 

(I.)  Any  appellate  jurisdiction  of  the  Court  of 
Appeal  in  Chancery,   or  of  the    same 
Court  sitting  as  a  Court  of  Appeal  from 
the  Court  of   Probate,  the   Court   for 
Matrimonial  Causes  and    Matters,  the 
Landed  Estates   Court,   the  Court  of 
Bankruptcy,  or    the    High    Court    of 
Admiralty : 
(2.)  Any  jurisdiction  usually  vested  in  the  Lord  • 
Chancellor  in  relation  to  the  custody  of 
the  persons  and  estates  of  idiots,  lunatics, 
and  persons  of  unsound  mind : 
(3.)  Any  jurisdiction  vested  in  the  Lord  Chan- 
cellor in  relation  to  grants  of  Letters 
Patent,  or  the  issue  of  commissions  or 


other  writings,  to  be  passed  under  the 

Great  Seal  of  Ireland : 
(4.)  Any  jurisdiction   exercised  by  the  Lord 

Chancellor  in  right  of  or  on  behslf  of 

Her  Majesty  as  visitor  of  any  College, 

or  of  any  charitable  or  other  foundation : 
(5.)  Any  jurisdiction  of  the  Master  of  the  RoUs 

in  relation  to  records  in  Dublin  or  else* 

where  in  Ireland. 

23.  The  Court  of  Appeal  shall  be  a  Superior 
Court  of  Record,  and  there  shall  be  transferred 
to  and  vested  in  such  Court  all  jurisdiction  a&d 
powers  of  the  Courts  following  3  (that  is  to  say,) 

(1.)  Alljurisdiction  and  powers  of  the  Lord 
Chancellor  and  of  the  Court  of  Appeal 
in  Chancery,  in  the  exercise  of  his  and 
its  appellate  jurisdiction,  and  of  the 
same  Court  sitting  as  a  Court  of  Appeal 
from  the  Court  of  Probate,  the  Conii 
for  Matrimonial  Causes  and  Matters,  the 
Landed  Estates  Court,  the  High  Cooit 
of  Admiralty,  or  the  Court  of  Bank- 
ruptcy: 

(2.)  All  jurisdiction  and  powers  of  the  Coart 
of  Exchequer  Chamber,  including  its 
appellate  jurisdiction  in  appeals  under 
the  Registotion  of  Voters  Acts : 

(3.)  All  jurisdiction  and  powers  of  the  Court 
for  Land  Cases  Reserved  at  Dublin 
under  the  provisions  of  the  "  Landlord 
and  Tenant*  Ireland,  Act,  18/0 : '' 

(4.)  Jurisdiction  on  writs  of  error  in  criminal 
cases  on  appeal  from  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice. 

24.  The  Court  of  Appeal  shall  have  jurisdiction 
and  power  to  hear  and  determine  appeals  from 
any  judgment  or  order,  save  as  herein-after  men- 
tioned, of  the  High  Court  of  Justice,  or  of  any 
Judges  or  Judffe  thereof,  subject  to  the  prorisions 
of  this  Act,  and  to  such  rules  and  orders  of  Court 
for  regulating  the  terms  and  conditions  onwhidi 
such  appeals  shall  be  allowed  as  may  be  nude 
pursuant  to  this  Act. 

For  all  the  purposes  of  and  incidental  to  the 
hearing  and  determination  of  any  appeal  within 
its  jurisdiction,  and  the  amendmenC  execution, 
and  enforcement  of  any  judgment  or  order  made 
on  any  such  appeal,  ana  for  the  purpose  of  every 
other  authori^  expressly  given  to  the  Court  <h 
Appeal  by  this  Act,  the  said  Court  of  Appeal 
shaJl  have  all  the  power,  authority,  andjunsoic- 
tion  by  this  Act  vested  in  the  High  Court  of 
Justice. 

25.  From  and  after  the  oommencemoit  of  this 
Act  the  several  jurisdictions  vihich.  by  this  Act 
are  transferred  to  and  vested  in  the  High  Court 
of  Justice  and  the  Court  of  Appeal  respectivelv 
shall  cease  to  be  ezercLsed,  except  hj  toe  Hign 
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CouTt  of  Justice  and  the  Court  of  Appeal  re- 
spectively, as  provided  by  this  Act ;    and  no 
farther  or  other  appointment  of  any  Judge  to 
any  Court  whose  jurisdiction  is  so  transferred 
shall  be  made  except  as  provided  by  this  Act : 
JProvided,  that  in  all  causes,  matters,  and  pro- 
ceedings whatsoever  which  shall  have  been  mlly 
heard,  and  in  which  judgment  shall  not  have 
been  given,  or  having  been  given  shall  not  have 
been  signed,  drawn  up,  passed,  entered,  or  6ther- 
wise  perfected  at  the  time  appointed  for  the  com- 
mencement of  this  Act,  such  judgment,  decree, 
rule,  or  order  may  be  given  or  made,  signed, 
drawn  up,  passed,  entered,  or  perfected  respec- 
tively, after  the  commencement  dl  this  Act,  in  the 
name  of  the  same  Court,  and  l^the  same  Judges 
and  officers,  and  generally  in  the  same  manner, 
in  all  respects  as  S  this  Ajct  had  not  passed ;  and 
the  same  shall  take  efiPect,  to  all  intents  and  pur- 
poses, as  if  the  same  had  been  duly  perfected 
oefore  the  commencement  of  this  Act ;  and  every 
judgment,  decree,  rule,  or  order  of  any  Court 
whose  jurisdiction  is  hereby  transferred  to  the 
High  Court  of  Justice  or  the  Court  of  Appeal, 
which  shall  have  been  duly  perfected  at  any  time 
before  the  commencement  of  this  Act,  may  be 
executed  and  enforced,  and,  if  neoessaiy,  amended 
or  discharged  by  the  High  Court  of  Justice  and 
the  Court  of  Appeal  respectively  in  the  same 
manner  as  if  it  had  been  a  judgment,  decree, 
rule,  or  order  of  the  said  High  Couit  or  of  the 
Court  of  Appeal;  and  all  causes,  matters,  and 
proceedings  whatsoever,  whether  civil  or  criminal, 
which  shall  be  pending  in  any  of  the  Courts 
whose  jurisdiction  is  so  transferred  as  aforesaid 
at  the  commencement  of  this  Act,  shall  be  con- 
tinued as  follows ;  (that  is  to  say,)  in  the  case  of 
proceedings  in  Error  or  on  Appeal,  or  of  pro- 
ceedings before  the  Court  of  Appeal  in  Chancery, 
or  in  the  Court  for  Land  Cases  Reserved  at 
Dublin,  in  and  before  the  Court  of  Appeal;  and 
as  to  all  other  proceedings,  in  and  before  the 
High  Court  of  Justice.    The  said  Courts  respec- 
tively shall  have  the  same  jurisdiction  in  relation 
to  all  such  causes,  matters,  and  proceedings  as  if 
the  same  had  been  commenced  in  the  High  Court 
of  Justice,  and  continued  therein  (or  in  the  said 
Court  of  A{)peal,  as  the  case  may  be)  down  to 
the  point  at  which  the  transfer  takes  place ;  and 
so  far  as  relates  to  the  form  and  manner  of  pro- 
cedure, such  causes,  matters,  and  proceedings,  or 
any  of  them,  may  be  continued  in  and  before  the 
said  Courts  respectively,  either  in  the  same  or 
the  like  manner  as  they  would  have  been  con- 
tinued in  the  respective  Courts  from  which  they 
shall  have  been  transferred  as  aforesaid,  or  accord- 
ing to  the  ordina^  course  of  the  High  Court  of 
Justice  and  the  Court  of  Appeal  respectively  (so 
far  aa  the  same  may  be  apphcable  thereto),  as  the 
said  Courts  respectively  may  think  fit  to  direct. 


26.  The  jurisdiction  by  this  Act  transferred  to 
the  High  Court  of  Justice  and  the  Court  of 
Appeal  respectively  shall  be  exercised  (so  far  as 
regards  procedure  and  practice)  in  the  manner 
provided  by  this  Act,  or  by  such  Rules  and  Orders 
of  Court  as  may  be  made  pursuant  to  this  Act ; 
and  where  no  special  provision  is  contained  in 
this  Act  or  in  anv  such  Kules  or  Orders  of  Court 
with  reference  thereto,  it  shall  be  exercised  as 
nearly  as  may  be  in  the  same  manner  as  the  same 
might  have  been  exercised  by  the  respective 
Courts  from  which  such  jurisdiction  shall  have 
been  transferred,  or  by  any  of  such  Courts. 

27*  In  every  civil  cause  or  matter  commenced 
in  the  High  Court  of  Justice  law  and  equitv  shall 
be  administered  by  the  High  Court  of  Justice 
and  the  Court  of  Appeal  respectively  according  to 
the  rules  following : 

(1.)  If  any  plaintiff  or  petitioner  claims  to  be 
entitled  to  any  equitable  estate  or  right, 
or  to  relief  upon  any  equitable  ground 
against  any  deed,  instrument,  or  con- 
tnu^,  or  against  any  right,  title,  or  claim 
whateoever  assertea  by  any  defendant  or 
respondent  in  such  cause  or  matter,  or 
to  any  relief  founded  upon  a  legal  rights 
which  heretofore  could  only  have  been 
given  by  a  Court  of  Equity,  the  said 
Courts  respectively,  ana  every  Judge 
thereof,  shall  give  to  such  plaintiff  or 
petitioner  such  and  the  same  relief  as 
ought  to  have  been  given  by  the  Court 
of  Chancery  in  a  suit  or  proceeding  for 
the  same  or  the  like  purpose,  properly 
instituted  before  the  passing  of  this  Act. 
(2.)  If  any  defendant  claims  to  be  entitled  to 
any  equitable  estate  or  right,  or  to  relief 
upon  any  equitable  ground  against  any 
deed,  instrument,  or  contract,  or  against 
9,nj  ri^ht,  title,  or  claim  asserted  by  any 
plaintiff  or  petitioner  in  such  cause  or 
matter,  or  alleges  any  ground  of  equi- 
table defence  to  any  claim  of  the  plaintiff 
or  petitioner  in  such  cause  or  matter, 
the  said  Courts  respectively,  and  everj 
Judge  thereof,  shall  give  to  every  equi« 
table  estate,  right,  or  ground  of  relief  so 
claimed,  and  to  every  equitable  defence 
so  alleged,  such  and  the  same  effect,  bv 
way  of  defence  against  the  claim  of  suca 
plfuntiff  or  petitioner,  as  the  Court  of 
Chancery  ought  to  have  given  if  the 
same  or  the  like  matters  had  been  relied 
on  by  waj  of  defence  in  any  suit  or  pro- 
ceeding instituted  in  that  Court  for  the 
same  or  the  like  purpose  before  the 
passing  of  this  Act. 
(3.)  The  said  Courts  respectively,  and  every 
Judge  thereof,  shall  also  have  power  to 


268 


STATUTES  OF  THE  REALM. 


[chap.  57. 


Any  vacancy  at  the  time  of  the  commencement 
of  this  Act  in  the  office  of  Jud^e  of  any  Court 
the  jurisdiction  of  which  is  by  this  Act  transferred 
to  the  High  Court  of  Justice  or  the  Court  of 
Appeal,  if  such  office  be  continued  by  this  Act, 
mav  be  supplied  by  the  appointment  of  a  new 
Judge  in  his  place  in  the  same  manner  as  if  a 
vacancy  in  such  office  had  occurred  after  the  com- 
mencement of  this  Act. 

Save  as  by  this  Act  expressly  provided,  any 
Judge  of  any  of  the  said  Divisions  may  be  trans- 
ferred by  Her  Majesty,  under  Her  Uoyal  Sign 
Manual,  from  one  to  another  of  the  said  Divi- 
sions ;  provided,  that  in  the  case  of  an  existing 
Judge,  such  transfer  shall  not  be  without  his  own 
consent. 

Upon  any  vacancy  happening  among  the 
Judges  of  the  said  High  Court,  the  Judge  ap- 
pointed to  fill  such  vacancy  shall,  subject  to  the 
provisions  of  this  Act,  and  to  any  Rules  of  Court 
which  may  be  made  pursuant  thereto,  become  a 
member  of  the  Division  to  which  the  Judge  whose 
place  has  become  vacant  belonged,  and  shall  suc- 
ceed to  the  duties  of  such  Judge. 

35.  All  causes  and  matters  which  may  be  com- 
menced in,  or  which  shall  be  transferred  by  this 
Act  to,  the  High  Court  of  Justice,  shall  be  dis- 
tributed among  the  several  Divisions  and  Judges 
of  the  said  Hign  Court  in  such  manner  as  may 
ft*om  time  to  time  be  determined  by  any  Rules  of 
Court,  or  Orders  of  Transfer,  to  oe  made  under 
the  authority  of  this  Act ;  and  in  the  mean- 
time, and  subject  thereto,  all  such  causes  and 
matters  shall  be  assigned  to  the  said  Divisions 
respectively  in  the  manner  herein-after  provided. 
In  ;^distributing  the  general  business  between 
the  Queen's  Bench,  Common  Pleas,  and  £x- 
che(^uer  Divisions,  regard  shall  be  had  to  any 
special  jurisdiction  vested  in  them  respectively  so 
as  to  apportion  the  business  fairly  between  them. 

36.  There  shall  be  assigned  (subject  as  afore- 
said) to  the  Chancery  Di^asion  of  the  said 
Court: 

(1.)  All  causes  and  matters  pending  in  the 
Court  of  Chancery  at  the  commence- 
ment of  this  Act : 

2.)  All  causes  and  matters  to  be  commenced 
after  the  commencement  of  this  Act 
under  any  Act  of  Parliament  by  which 
exclusive  jurisdiction  in  respect  to  such 
causes  or  matters  has  been  given  to  the 
Court  of  Chancery,  or  to  any  Judges  or 
Judge  thereof  respectively : 

(3.)  All  matters  pending  in  the  Landed  Estates 
Court  at  the  commencement  of  this  Act : 

(4.)  All  matters  which  would  have  been  within 
the  exclusive  cognizance  of  the  Landed 
Estates    Court,  or   of  any  Judge    or 


Judges  thereof,  if  this  Act  had  not 
passed : 
(5.)  All  causes  and  matters  for  any  of  the  fol- 
lowing purposes : 
The  administration  of  the  estatei  of 

deceased  persons ; 
The  dissolution  of  partnerships,  or 
the  taking  of  partnership  or  oiher 
accounts ; 
The    redemption    or   foreclosure  of 

mortgages; 
The    raising    of   portions,  or  other 

charges  on  land ; 
The  sale  and  distribution  of  the  pro- 
ceeds of  property  subject  to  an  j  lien 
or  charge ; 
The  execution  of  trusts,  charitable  or 

private; 
The  rectification,  or  setting  aside,  or 
cancelbtion    of    deeds   or  other 
written  instruments ; 
The  specific  performance  of  contracts 
between  vendors  and  purchasers  of 
land,  including  contr»^  for  leases, 
and  also  the  specific  performanoe 
of  any  other  contracts  m  respect  of 
which  a  Court  of  Equity  decrees 
performance ; 
The  partition  or  sale  of  real  estates, 

including  chattels  ml ; 
The  wardship  of  infants  and  the  care 
of  infants  estates. 
All  causes  and  matters  included  under  the  heads 
above  numbered  (3)  and  (4)  shall  be  assigned  to 
the  Land  Judges  of  the  Chancery  Division. 

There  shall  be  assigned  (subject  as  aforesaid) 
to  the  Queen's  Bench  Division  of  the  said  Cooit : 
(1.)  All  causes  and  matters,  civil  and  criminal, 
pending  in  the  Court  of  Queen's  Ben^ 
at  the  commencement  of  this  Act : 
(2.)  All  causes  and  matters,  civil  and  ciiminsl, 
which    would    have  been   within  the 
exclusive  cognizance  of  the  Comt  of 
Queen's  Bench  in  the  exercise  of  its 
original  jurisdiction  if  this  Act  bad  ^ 
passed. 
There  shall  be  assigned  (subject  as  afoiesvd) 
to  the  Common    Pleas  Division   of  the  said 
Court : 
(1.)  All  causes  and  matters  pending  in  the 
Court  of  Common  Pleas  at  the  com- 
mencement of  this  Act : 
(2.)  All  causes  and  matters  which  would  hare 
been  within  the  exclusive  eogmsasce 
of  the  Court  of  Common  Fkas  if  tiiis 
Act  had  not  passed. 
Provided  always,  that  if  and  whenever  the  said 
Division  shall  be  engaged  in  the  hearing  or  des- 
patch of  an^  business  relating  to  a  parliamcntaiy 
election  which  would  have  been  witnin  tiie  excln- 
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(1.)  In  the  administration  by  the  Court  of  the 
asaets  of  any  person  who  may  die  after 
the  oommencement  of  this  Act,  and 
whose  estate  may  prove  to  be  insuffi- 
cient for  the  payment  in  full  of  his 
debts  and  liabihties,  and  in  the  winding 
up  of  any  company  under  the  Com- 
panies Acts,  1862  and  1867>  whose 
assets  may  prove  to  be  insufficient  for 
the  payment  of  his  debts  and  liabilities 
and  the  costs  of  winding  up,  the  same 
rules  shall  prevail  and  be  observed  as  to 
the  respective  rights  of  secured  and  un- 
securea  creditors,  and  as  to  debts  and 
liabilities  provable,  and  as  to  the  valua- 
tion of  annuities  and  future  and  con- 
tingent liabilities  respectively,  as  may 
be  in  force  for  the  time  being  under  the 
law  of  bankruptcy  with  respect  to  the 
estates  of  persons  adjudged  bankrupt  in 
Ireland;  and  all  persons  who  in  any 
such  case  would  be  entitled  to  prove  for 
and  receive  dividends  out  of  tne  estate 
of  any  such  deceased  person,  or  out  of 
the  assets  of  any  such  company,  may 
come  in  under  the  decree  or  order  for 
the  administration  of  such  estate,  or 
under  the  winding  up  of  such  company, 
and  make  such  claims  against  the  same 
as  they  may  respectively  be  entitled  to 
by  virtue  of  this  Act. 

(2.)  No  daim  of  a  cestui  que  trust  agunst  his 
trustee  for  any  property  held  on  an 
express  trust,  or  in  respect  of  any  breach 
of  such  trust,  shall  be  held  to  be  barred 
by  any  Statute  of  Limitations.  This 
provision,  however,  is  not  to  affect  the 
enactments  contained  in  the  tenth  sec- 
tion of  the  Real  Property  Limitation 
Act,  1874,  when  the  same  shall  come 
into  effect. 

(3.)  An  estate  for  life  without  impeachment  of 
waste  shall  not  confer  or  be  deemed  to 
have  conferred  upon  the  tenant  for  life 
any  legal  right  to  commit  waste  of  the 
description  known  as  equitable  waste, 
unless  an  intention  to  confer  such  right 
shall  expressly  appear  by  the  instrument 
creating  such  estate. 

(4.)  There  shSl  not,  after  the  commencement 
of  this  Act,  be  any  merger  by  operation 
of  law  only  of  any  estate  the  beneficial 
interest  in  which  would  not  be  deemed 
to  be  merged  or  extinguished  in  equity. 

(5.)  A  mortgagor  entitled  for  the  time  Deing 
to  the  possession  or  receipt  of  the  rents 
and  profits  of  any  land  as  to  which  no 
notice  of  his  intention  to  take  possession 
or  to  enter  into  the  receipt  of  the  rents 
and  profits  thereof  shall  have  been 
given  by  the  mortgagee,  may  sign  and 


cause  to  be  served  notices  to  quit,  deter- 
mine tenancies,  or  accept  surrenders 
thereof  and  sue  for  such  possession,  or 
for  the  recovery  of  such  rents  or  profits, 
or  to  prevent  or  recover  damages  in 
respect  of  any  trespass  or  other  wrong 
relative  thereto,  in  nis  own  name  only, 
unless  the  cause  of  action  arises  upon  a 
lease  or  other  contract  made  by  him 
jointly  with  any  other  person ;  and  such 
action,  suit,  or  proceeaing  shall  not  be 
defeated  by  proof  that  the  legal  estate 
in  the  lands  the  possession  of  which  is 
sought  to  be  recovered,  or  in  respect  of 
which  the  rents  or  profits  are  sought  to 
be  recovered,  or  in  respect  to  which  the 
trespass  or  other  wrong  has  been  com- 
mitted, is  vested  in  such  mortgagee : 
Provided  always,  that  a  mortgagor  shall 
not  be  at  liberty  to  exercise  any  of  the 

Sowers  hereby  conferred  if  an  express 
eclaration  that  they  shall  not  be  exer- 
cised is  contained  in  the  mortgage. 

(6.)  Any  absolute  assignment,  by  writing 
under  the  hand  of  the  assignor  (not 
purporting  to  be  by  way  of  charge 
only),  of  any  debt  or  other  legal  chose 
in  action,  of  which  express  notice  in 
writing  shall  have  been  given  to  the 
debtor,  trustee,  or  other  person  from 
whom  the  assignor  woula  have  been 
entitled  to  receive  or  claim  such  debt 
or  chose  in  action,  shall  be  and  be 
deemed  to  have  been  effectual  in  law 
(subject  to  all  equities  which  would  have 
been  entitled  to  priority  over  the  right 
of  the  assignee  if  this  Act  had  not 
passed,)  to  pass  and  transfer  the  legal 
right  to  such  debt  or  chose  in  action 
from  the  date  of  such  notice,  and  all 
legal  and  other  remedies  for  the  same, 
and  the  power  to  ffive  a  good  discharge 
for  the  same,  without  the  concurrence 
of  the  assignor :  Provided  always,  that 
if  the  debtor,  trustee,  or  other  person 
liable  in  respect  of  such  debt  or  chose 
in  action  shall  have  had  notice  that 
such  assignment  is  disputed  by  the 
assignor  or  any  one  claiming  under 
him,  or  of  any  other  opposing  or  con- 
flicting claims  to  such  debt  or  chose  in 
action,  he  shall  be  entitled,  if  he  think 
fit,  to  call  upon  the  several  persons 
making  claim  thereto  to  interplead  con- 
cerning the  same,  or  he  may,  if  he 
think  fit,  pay  the  same  into  tne  High 
Court  of  Justice  under  and  in  confor- 
mity with  the  provisions  of  the  Acts  for 
the  relief  of  trustees. 

(7*)  Stipulations  in  contracts,  as  to  time  or 
otherwise,  which  would  not  before  the 
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commencement  of  this  Act  have  been 
deemed  to  be  or  to  have  become  of  the 
essence  of  such  contracts  in  a  Court  of 
Equity,  shall  receive  in  all  Courts  the 
same  construction  and  efFect  as  they 
would  have  theretofore  received  in 
equity. 

(8.)  A  mandamus  or  an  injunction  may  be 
granted  or  a  receiver  appointed  by  an 
interlocutory  order  of  the  Court  in  all 
cases  in  which  it  shall  appear  to  the 
Court  to  be  just  or  convenient  that 
such  order  should  be  made,  and  any 
such  order  may  be  made  either  uncon- 
ditionally or  upon  such  terms  and  con- 
ditions as  the  Court  shall  think  just; 
and  if  an  injunction  is  asked,  either 
before,  or  at,  or  after  the  hearing  of 
any  cause  or  matter,  to  prevent  any 
threatened  or  apprehended  waste  or 
trespass,  such  injunction  may  be  granted, 
if  the  Court  shall  think  fit,  whether  the 
person  against  whom  such  injunction  is 
sought  is  or  is  not  in  possession  under 
any  claim  of  title  or  otherwise,  or  (if 
out  of  possession)  does  or  does  not  claim 
a  right  to  do  the  act  sought  to  be 
restnuned  under  any  colour  of  title,  and 
whether  the  estates  claimed  by  both  or 
by  either  of  the  parties  are  legal  or 
equitable. 

(9.)  In  any  cause  or  proceeding  for  damages 
arismg  out  of  a  collision  between  Wo 
ships,  if  both  ships  shall  be  found  to 
have  been  in  fault,  the  rules  hitherto  in 
force  in  the  High  Court  of  Admiralty, 
so  far  as  the^  have  been  at  variance 
with  the  rules  in  force  in  the  Courts  of 
Common  Law,  shall  prevail. 

(10.)  In  questions  relating  to  the  custody  and 
education  of  infants  the  Rules  of  Equity 
shall  prevail. 

(11.)  Genercdly,  in  all  matters  not  herein-before 
particularly  mentioned  in  which  there 
IS  any  conflict  or  variance  between  the 
Rules  of  Equity  and  the  Rules  of  the 
Common  Law  with  reference  to  the 
same  matter,  the  Rules  of  Equity  shall 
prevail. 


PART  III. 

Sittings  and  Distribution  of  Business, 

29.  The  division  of  the  legal  year  into  terms 
shall  be  abolished  so  far  as  relates  to  the  admi- 
nistration of  justice,  and  there  shall  no  longer 
be  terms  applicable  to  any  sitting  or  business  of 
the  High  Court  of  Justice,  or  of  the  Court  of 
Appeal,  or  of  any  Commissioners  to  whom  any 
jurisdiction  may  be  assigned  under  this  Act ;  but 


in  all  other  cases  in  which,  under  the  law  now 
existing,  the  terms  into  which  tixe  legal  jeir  is 
divided  are  used  as  a  meastue  for  detmnimng 
the  time  at  or  within  which  any  act  is  required  to 
be  done,  the  same  may  continue  to  be  rerened  to 
for  the  same  or  the  like  purpose,  unless  and  until 
provision  is  otherwise  made  by  any  lawful  autho- 
rity. Subject  to  Rules  of  Court,  we  High  Court 
of  Justice,  the  Court  of  Appeal,  and  the  Judges 
thereof  respectively,  or  any  such  Commissionets 
as  aforesaia,  shall  have  power  to  sit  and  act,  at 
any  time,  and  at  any  place,  for  the  transaction  of 
any  part  of  the  business  of  such  Courts  Rspeo- 
tivelv,  or  of  such  Judges  or  Commisaioners,  or 
for  the  discharge  of  any  duty  which  by  any  Act 
of  Parliament,  or  otherwise,  is  required  to  be 
discharged  during  or  after  tenn. 

30.  The  Lord  Lieutenant,  by  and  with  the 
advice  of  the  Privy  Council  in  Ireland,  maj, 
before  the  commencement  of  this  Act,  upon  any 
report  or  recommendation  of  the  Juoges  of 
whose  advice  the  Lord  Lieutenant  is  herein-after 
authorised  to  make  rules  before  the  commence- 
ment of  this  Act,  and  after  the  conmienoement 
of  this  Act  upon  any  report  or  recommendation 
of  the  Council  of  Judges  of  the  Supreme  Court 
herein-after  mentioned,  with  the  consent  of  the 
Lord  Chancellor^  from  time  to  time  make,  revoke, 
or  modify  orders  regulating  the  vacations  to  be 
observed  by  the  High  Court  of  Justice  and  the 
Court  of  Appeal,  and  in  the  offices  of  the  said 
Courts  respectively ;  and  any  Order  in  Coundl 
made  pursuant  to  this  section  shal^  so  long  as  it 
continues  in  force,  be  of  the  same  effect  as  if  it 
were  contained  in  this  Act,  and  Rules  of  Coifft 
may  be  made  for  cazijing  the  same  into  effect  in 
the  same  manner  as  if  such  Order  in  Council  woe 
part  of  this  Act.  In  the  meantime,  and  subject 
thereto,  the  said  vacations  shall  be  fixed  in  the 
same  manner,  and  by  the  same  authority,  as  if 
this  Act  had  not  passed. 

31.  Provision  shall  be  made  by  Rules  of  Court 
for  the  hearing,  in  Dublin,  during  vacation,  by 
Judges  of  the  High  Court  of  Justice  and  the 
Judges  of  the  Court  of  Appeal  respectively,  of  all 
such  applications  as  may  require  to  be  imme- 
diately or  promptly  heard. 

32.  Her  Migesty,  b^r  commission  of  assize,  or 
by  any  other  commission,  either  general  or 
special,  naay  assign  to  any  Judge  or  Judges  of 
the  High  Court  of  Justice  or  other  person  or 
persons  usually  named  in  commissions  of  assise, 
the  duty  of  trpng  and  determining,  within  asf 
place  or  district  specially  fixed  for  that  purpose 
by  such  commission,  any  causes  09  xnattos,  or 
any  questions  or  issues  of  fact  or  of  law,  or  partly 
of  fact  and  partly  of  law,  in  any  cause  or  matter 
depending  in  the  said  High  Court>  or  ^  exercise 
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of  any  civil  or  criminai  jansdiotion  capable,  of 
being  exercised  by  the  saia  High  Court ;  and  any 
commisaion  so  granted  by  Her  Majesty  shall  be 
of  the  same  validity  as  if  it  were  enacted  in  the 
body  of  this  Act;  asd  any  Commissioner  or 
Cominissioners  appointed  in  pursuance  of  this 
section  shall,  when  engaged  in  the  exercise  of  any 
jurisdiction  assigned  to  him  or  them  in  pursuance 
of  this  Act,  be  deemed  to  constitute  a  Court  of 
the  Hi^h  Court  of  Justice ;  and,  subject  to  any 
restrictions  or  conditions  imposed  by  Rules  of 
Court  and  to  the  power  of  transfer,  any  party  to 
any  cause  or  matter  involving  the  trial  of  a  ques- 
tion or  issue  of  fact,  or  partly  of  fact  and  partly 
of  law,  may,  with  the  leave  of  the  Judge  or 
Judfi^es  to  whom  or  to  whose  Division  the  cause 
or  matter  is  assigned,  require  the  question  or 
issue  to  be  tried  and  determined  by  a  Commis- 
sioner or  Commissioners  as  aforesaid,  or  at 
sittings  to  be  held  in  Dublin  as  herein-after  in 
this  Act  mentioned,  and  such  question  or  issue 
shall  be  tried  and  determined  accordingly. 

A  cause  or  matter  not  involving  any  question 
or  issue  of  fact  mav  be  tried  and  determined  in 
like  manner  with  the  consent  of  all  the  parties 
thereto. 

33.  Subject  to  Rules  of  Court,  sittings  for  the 
trial  by  jury  of  causes  and  (questions  or  issues  of 
&ct  shaJl  be  held  in  Dublin,  and  such  sittings 
shall,  so  fiEur  as  is  reasonably  practicable,  and  sub- 
ject to  vacations,  be  held  continuously  through- 
out the  year  by  as  many  Judges  as  the  business 
to  be  disposea  of  may  render  necessary.  Any 
Judge  of  the  High  Court  of  Justice  sitting  for 
the  trial  of  causes  and  issues  in  Dublin,  at  any 
place  heretofore  accustomed,  or  to  be  hereafter 
determined  by  Rules  of  Court,  shall  be  deemed 
to  constitute  a  Court  of  the  High  Court  of  Jus- 
tice. Subject  to  Rules  of  Court,  the  plaintiff 
^all,  in  the  document  by  which  each  cause  shall 
be  commenced,  name  the  counlv  or  place  in 
which  he  proposes  that  the  cause  shall  be  tried  or 
proceeding  shall  take  place,  but  the  Court  or  a 
Judge  may,  in  their  or  his  discretion,  direct  the 
same  to  be  tried  in  any  other  coun^  or  place ; 
and,  so  far  as  shall  be  reasonably  consistent  with 
the  convenient  and  speedy  discharge  of  the  busi- 
ness, every  issue  and  question  of  fact  to  be  sub- 
mitted to  a  jury  shall  be  tried  in  the  county  or 
place  where  the  cause  of  action  shall  have  arisen. 
Any  order  of  a  Judge  as  to  the  place  of  trial  of 
any  such  issue  or  question  may  be  discharged  or 
varied  by  a  Divisional  Court. 

Whenever  application  shall  be  made  for  leave 
to  serve  any  document  by  which  a  cause  may  be 
commenced  upon  a  defendant  resident  out  of  the 
jurisdiction  of  the  Supreme  Court,  whether  by 
serving  such  defendant  personally  or  by  sub- 
stituting service  upon  another  person  for  him, 
the  Court  or  Judge  to  whom  such  application 


shall  be  made  shall  have  regard  to  the  amount  or 
value  of  the  daim  or  property  affected,  and  to  the 
comparative  cost  and  convenience  of  proceedings 
in  Ireland,  or  in  the  place  of  the  defendant's 
residence;  and  no  such  leave  shall  be  granted 
without  an  affidavit  stating  the  particulars  neces- 
sary for  enabling  the  Court  or  Judge  to  exercise 
a  due  discretion  in  the  manner  aforesaid. 

34.  For  the  more  convenient  despatch  of  busi- 
ness in  the  High  Court  of  Justice  (but  not  so  as 
to  prevent  any  Judge  from  sitting  whenever  re- 
quired in  any  Divisional  Court,  or  for  any  Judge 
of  a  different  Division  from  his  own,)  there  shall 
be  in  the  said  High  Court  five  Divisions  consist- 
ing of  such  Judges  respectively  as  herein-after 
mentioned.    Such  five  Divisions  shall  respectively 
include,  immediately  on  the  commencement  of 
this  Act,  the  several  Judges  following ;  (that  is  to 
say,) 
(1.)  One  Division  shall  consist  of  the  Lord 
Chancellor,    who    shall    be    President 
thereof.  The  Master  of  the  Rolls,  The 
Vice-Quincellor  and  the  Judges  of  the 
Landed  Estates  Court ; 
(2.)  One  other  Division  shall  consist  of  The 
Lord  Chief  Justice,  who  shall  be  Presi- 
dent thereof,  and  the  other  Judges  of 
the  Court  of  Queen's  Bench; 
(3.)  One  other  Division  shall  consist  of  The 
Lord  Chief   Justice    of  the  Common 
Pleas,  who  shall  be  President  thereof, 
and  the  other  Judges  of  the  Court  of 
Common  Pleas; 
(4.)  One  other  Division  shall  consist  of  The 
Lord  Chief  Baron  of  the  Exchequer, 
who  shall  be  President  thereof,  and  the 
other  Barons  of  the  Court  of  Exchequer ; 
(5.)  One  other  Division  shall  consist  of  The 
Judge  of  the  Courts  of  Probate  and  for 
Matnmonial  Causes  and  Matters. 
The  said  ^ve  Divisions  shall  be  called  respectively 
the    Chancery   Division,   the    Queen's    Bench 
Division,  the  Common  rleas  Division,  the  Ex- 
chequer Division,  and  the  Probate  and  Matri- 
monial Division ;  after  the  Admiralty  jurisdiction 
shall,  under  the  provisions  in  that  behalf  herein- 
before contained,  have  become  vested  in  the  Judge 
of  the  Probate  and  Matrimonial  Division,  such 
Division  shall  be  called  "the  Probate,  Matri- 
monial, and  Admiralty  Division." 

The  Queen's  Bench,  Common  Pleas,  and  Ex- 
chequer Divisions  shall  consist  of  the  number  of 
Judges  following  and  no  more,  viz. : 
The  Queen's  Bench  Division  of  four  Judsres ; 
The  Common  Pleas  Division  of  three  Judges ; 
The  Exchequer  Division  (from  and  after  the 
next  vacancv  m  the  office  of  one  of  the  Junior 
Barons)  of  tnree  Judges ;  and 

The  Probate  and  Matrimonia    Division  shall 
have  one  Judge. 
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Any  vac&Dcy  at  the  time  of  the  commenoement 
of  this  Act  in  the  office  of  Judge  of  any  Court 
the  jurisdiction  of  which  is  by  this  Act  transferred 
to  the  High  Court  of  Justice  or  the  Court  of 
Appeal,  if  such  office  be  continued  by  this  Act^ 
may  be  suppUed  by  the  appointment  of  a  new 
Judge  in  his  place  in  the  same  manner  as  if  a 
vacancy  in  sucn  office  had  occurred  after  the  com- 
mencement of  this  Act. 

Save  as  by  this  Act  expressly  provided,  any 
Judge  of  any  of  the  said  Divisions  may  be  ^ans- 
ferred  by  Her  Majesty,  under  Her  Royal  Sign 
Manual,  from  one  to  another  of  the  said  Divi- 
sions ;  provided,  that  in  the  case  of  an  existing 
Judge,  such  transfer  shall  not  be  without  his  own 
consent. 

Upon  anv  vacancy  happening  among  the 
Judges  of  the  said  High  Court,  the  Judge  ap- 
pointed to  fill  such  vacancy  shall,  subject  to  the 
provisions  of  this  Act,  and  to  any  Rules  of  Court 
which  may  be  made  pursuant  thereto,  become  a 
member  of  the  Division  to  which  the  Judge  whose 
place  has  become  vacant  belonged,  and  shall  suc- 
ceed to  the  duties  of  such  Judge. 

35.  All  causes  and  matters  which  may  be  com- 
menced in,  or  which  shall  be  transferred  by  this 
Act  to,  the  High  Court  of  Justice,  shall  be  dis- 
tributed among  the  several  Divisions  and  Judges 
of  the  said  High  Court  in  such  manner  as  may 
from  time  to  time  be  determined  by  any  Rules  of 
Court,  or  Orders  of  Transfer,  to  be  made  under 
the  authority  of  this  Act ;  and  in  the  mean- 
time, and  subject  thereto,  all  such  causes  and 
matters  shall  be  assigned  to  the  said  Divisions 
respectively  in  the  manner  herein- after  provided. 
In  ^distributing  the  general  business  between 
the  Queen's  Bench,  Common  Pleas,  and  £x- 
che(^uer  Divisions,  regard  shall  be  had  to  any 
special  jurisdiction  vested  in  them  respectively  so 
as  to  apportion  the  business  fairly  between  them. 

36.  There  shall  be  assigned  (subject  as  afore- 
said) to  the  Chancery  Dinsion  of  the  said 
Court: 

(1.)  All  causes  and  matters  pending  in  the 
Court  of  Chancery  at  the  commence- 
ment of  this  Act : 

2.)  All  causes  and  matters  to  be  commenced 
after  the  commencement  of  this  Act 
under  any  Act  of  Parliament  by  which 
exclusive  jurisdiction  in  respect  to  such 
causes  or  matters  has  been  given  to  the 
Court  of  Chancery,  or  to  any  Judges  or 
Judge  thereof  respectively : 

(3.)  All  matters  pending  in  the  Landed  Estates 
Court  at  the  commencement  of  this  Act : 

(4.)  All  matters  which  would  have  been  within 
the  exclusive  cognizance  of  the  Landed 
Estates    Court,  or   of  any  Judge    or 


Judges  thereof,  if  this  Act  had  not 
passed : 
(5.)  All  causes  and  matters  for  any  of  the  fol- 
lowing purposes : 
The  administration  of  the  estates  of 

deceased  persons ; 
The  dissolution  of  partnerships,  or 
the  taking  of  partnership  or  other 
accounts; 
The    redemption    or   foreclosure  of 

mortgages; 
The    raising    of   portions,  or  other 

charges  on  land ; 
The  sale  and  distribution  of  the  pro- 
ceeds of  property  subject  to  any  lien 
or  charge ; 
The  execution  of  trusts,  chsritable  or 

private; 
The  rectification,  or  setting  aside,  or 
cancellation    of    deeds   or   other 
written  instruments  ; 
The  specific  performance  of  eontracts 
between  vendors  and  purchasers  of 
land,  including  contracts  for  leases, 
and  also  the  specific  peifonnanoe 
of  any  other  contracts  in  respect  of 
which  a  Court  of  Equity  decrees 
performance ; 
The  partition  or  sale  of  real  estates, 

including  chattels  real ; 
The  wardship  of  infants  and  the  care 
of  infSants  estates. 
All  causes  and  matters  included  under  the  heads 
above  numbered  (3)  and  (4)  shall  be  assigned  to 
the  Land  Judges  of  the  Chancery  Dirision. 

There  shall  be  assigned  (subject  as  aforesaid) 

to  the  Queen's  Bench  Division  of  the  said  Court : 

(1.)  All  causes  and  matters,  civil  and  criminal, 

pending  in  the  Court  of  Queen's  Bench 

at  the  commencement  of  this  Act : 

(2.)  All  causes  and  matters,  civil  and  criminsl, 

which    would    have  been   within  the 

exclusive  cognizance  of  the  Court  of 

Queen's  Bench  in  the  exerrise  of  its 

original  jurisdiction  if  this  Act  bad  not 

nsed. 
1  be  assigned  (subject  as  aforesaid) 
to  the  Common    Pleas  Division   of  the  said 
Court : 
(1.)  All  causes  and  matters  pending  in  the 
Court  of  Common  Pleas  at  Uie  com- 
mencement of  this  Act : 
(2.)  All  causes  and  matters  which  would  hare 
been  within  the  exclusive  cognizance 
of  the  Court  of  Common  Pleas  if  this 
Act  had  not  passed. 
Provided  always,  that  if  and  whenever  the  said 
Division  shall  be  engaged  in  the  hearing  or  des- 
patch of  any  business  relating  to  a  parliamentarT^ 
election  which  would  have  been  witnin  the  exdu- 
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sire  cognizance  of  the  Court  of  Common  Pleas, 
bat  01^7  80  long  as  there  shall  be  but  three 
Judges  of  the  Common  Pleas  Division,  the  junior 
Puisne  Judge  for  the  time  being  of  the  Queen's 
Bench  Divuion  shall  be  empowered  and  bound 
to  attend  and  take  part  in  the  hearing  and  des- 
patdi  by  the  Common  Pleas  Division  of  such 
DDsiness,  and  shall,  for  all  the  purposes  of  such 
business,  be  a  fourth  member  of  the  Common 
Pleas  Division. 

There  shall  be  assigned  (subject  as  aforesaid) 
to  the  Exchequer  Division  of  the  said  Court : 
(1.)  All  causes  and  matters  pending  in  the 
Court  of  Exchequer  at  the  conmience- 
ment  of  this  Act : 
(2.)  All  causes  and  matters  which  would  have 
been  within  the  exclusive  cognizance  of 
the     ourt  of  Exchequer,  either  as  a 
Court  of  Revenue  or  as  a  Common  Law 
Court,  if  this  Act  had  not  passed. 
There  sluJl  be  assigned  (subject  as  aforesaid) 
to  the  Probate  and  Matrimonial  Division  of  the 
said  Court : 
(1.)  All  causes  and  matters  pending  in  the 
Court  of  Probate,  or  in  the  Court  for 
Matrimonial  Causes  and  Matters,  at  the 
commencement  of  this  Act : 
(2.)  All  causes  and  matters  which  would  have 
been  within  the  exclusive  cognizance  of 
the  Court  of  Probate,  or  of  the  Court 
for  Matrimonial  Causes  and  Matters,  if 
this  Act  had  not  passed. 

37.  Subject  to  any  Rules  of  Court,  and  to  the 
provisions  herein-before  contained,  and  to  the 
power  of  transfer,  every  person  by  whom  any 
cause  or  matter  va&j  be  commencea  in  the  said 
High  Court  c^  Justice  shall  assign  such  cause  or 
matter  to  one  of  the  Divisions  of  the  said  High 
Court  as  he  may  think  fit  by  marking  the  docu- 
ment by  which  the  same  is  commenced  with  the 
name  of  such  Division,  and  giving  notice  thereof 
to  the  proper  officer  of  the  Court:    Provided 
that— 
(1.)  All  interlocutory  and  other  steps  and  pro- 
ceedings in  or  before  the  said  High 
Court,  in  any  cause  or  matter  subsequent 
to  the  commencement  thereof,  shall  be 
taken  (subject  to  any  Rules  of  Court 
and  to  the  power  of  transfer)  in  the 
Division  of  the  said  High  Court   to 
which  such  cause  or  matter  is  for  the 
time  being  attached ;  and 
'2.)  If  any  plaintiff  or  petitioner  shall  at  any 
time  assign  his  cause  or  matter  to  any 
Division  of  the  said  High    Court  to 
which  according  to  the  Rules  of  Court 
or  the  provisions  herein-before  contained 
the  same  ought  not  to  be  assigned,  the 
Court,  or  any  Judge  of  such  Division, 
upon  being  informed  thereof,  may,  on  a 


summary  application,  at  any  stage  of 
the  cause  or  matter,  direct  the  same  to 
be  transferred  to  the  Division  of  the 
said  Court  to  which  according  to  such 
rules  and  provisions  the  same  ought  to 
have  been  assigned,  or  he  may,  if  he 
think  it  expedient  so  to  do,  retain  the 
same  in  the  Division  in  which  the  same 
was  commenced;  and  all  steps  and 
proceedings  whatsoever  taken  by  the 
plaintiff  or  petitioner,  or  by  any  other 
party  in  any  such  cause  or  matter,  and 
all  orders  made  therein  by  the  Court  or 
any  Judse  thereof  before  any  such 
transfer,  shall  be  valid  and  effectual  to 
all  intents  and  purposes  in  the  same 
manner  as  if  the  same  respectively  had 
been  taken  and  made  in  the  proper 
Division  of  the  said  Court  to  which 
such  cause  or  matter  ought  to  have  been 
assigned;  and 

(3.)  Every  testamentary  or  matrimonial  pro- 
ceeding shall  be  commenced  in  the 
Probate  and  Matrimonial  Division,  and 
addressed  to  the  Judge  of  that  Division 
for  the  time  being : 

(4.)  Every  proceeding  in  any  other  matter 
within  the  ezdusive  jurisdiction  of  the 
Landed  Estates  Court  before  the  passing 
or  under  the  provisions  of  this  Act  shaU 
be  commenced  in  the  Chancery  Division 
and  addressed  to  the  Land  Judges  of 
that  Division. 

38.  Any  cause  or  matter  may  at  any  time,  and 
at  any  stage  thereof,  and  either  with  or  without 
application  from  any  of  the  parties  thereto,  be 
transferred,  by  such  authority  and  in  such  manner 
as  Rules  of  Court  may  direct,  from  one  Division 
or  Judge  of  the  High  Court  of  Justice  to  any 
other  Division  or  Judge  thereof,  or  may  by  the 
like  authority  be  retained  in  the  Division  in 
which  the  same  was  commenced,  although  such 
may  not  be  the  proper  Dinsion  to  which  the  same 
cause  or  matter  ought  in  the  first  instance  to 
have  been  assigned. 

39.  Every  application  to  appoint  a  receiver 
over  land,  when  such  land  is  the  subject  of  a 
proceeding  before  the  Land  Judges,  shall  be 
made  to  the  Land  Judge  to  whom  such  pro- 
ceeding is  attached.  In  any  proceeding  before  a 
Land  Judge,  the  Judge  shall  decide  dl  contro- 
versies and  questions  as  to  the  validity  or  effect 
of  any  deed,  instrument,  or  contract  affecting 
land,  or  any  charge  or  incumbrance  thereon,  or 
as  to  the  construction  or  effect  of  any  devise  or 
bequest  of  any  estate  or  interest  in  or  of  any 
charge  or  incumbrance  upon,  land,  which  it  may 
be  necessary  to  decide  for  the  purpose  of  sucn 
proceeding,  including  the  validity  or  effect  of  any 
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lease  or  mstruinent  of  tenancy  affecting  land 
requisite  to  be  ascertained  for  the  due  settlement 
of  a  rental;  and  shall  take  accounts  of  and 
administer  the  assets  of  any  deceased  person 
whenever  it  may  be  necessary  for  a  diBtrioution 
of  the  purchase  money  of  any  land  sold  before 
him,  provided  there  shall  not  oe  then  depending 
before  any  of  the  Judges  of  the  High  Court  a 
suit  for  the  administration  of  such  assets ;  and  it 
shall  not  be  necessary  to  institute  any  other  cause 
or  matter  for  any  of  such  purposes.  The  pro- 
cedure in  such  cases  shall  be  settled  by  Rules  of 
Court,  to  be  made  by  the  Lord  Chancellor,  with 
the  Land  Judges,  or  either  of  them,  and  any 
person,  whether  already  a  party  to  the  proceeding 
or  not,  who  shall  have  been  duly  served  with 
notice  in  writing  pursuant  to  any  Rule  of  Court 
or  order  of  the  Court  shall  thenceforth  be  deemed 
a  party  to  such  cause  or  matter  with  the  same 
rights  in  respect  of  his  claim  or  defence  as  if  he 
had  duly  sued  or  been  sued  in  a  suit  instituted 
for  the  purpose  of  deciding  any  such  question  or 
controversy. 

40.  When  a  receiver  is  appointed  over  land, 
either  by  a  Land  Judge  or  by  any  other  Judge  of 
the  High  Court  of  Justice  having  power  to 
appoint  the  same,  it  shall  not  be  necessary  for 
any  party  claiming  to  be  entitled  to  or  interested 
in  the  rents  of  the  lands  over  which  the  receiver 
shall  have  been  appointed  to  file  any  bill  or 
institute  any  other  cause  or  proceedings  to  have 
the  receiver  extended  to  his  claim,  but  such  party 
may  apply,  by  summary  motion,  to  a  Land  Judge 
to  have  the  receiver  extended  to  his  claim ;  and, 
on  the  hearing  of  such  application,  the  Judge 
may  either  grant  the  application  or  order  a  bill  to 
be  filed,  or  other  proceeding  to  be  instituted  for 
the  purpose  of  ascertaining  the  rights  of  the 
party  applying,  and  the  costs  of  a  suit,  cause,  or 
other  proceeding,  the  object  of  which  shall  be  the 
taking  an  account  on  foot  of  any  mortgage  or 
other  security  affecting  land,  and  the  extension 
of  a  receiver  already  appointed  to  the  matter  of 
said  suit,  cause,  or  other  proceeding,  shall  not  be 
allowed,  unless  such  suit,  cause,  or  other  pro- 
ceeding, shall  have  been  conunenced  by  direction 
of  one  of  the  Land  Judges. 

41.  Subject  to  any  arrangements  which  may  be 
from  time  to  time  made  by  agreement  between  the 
Judges  of  the  said  High  Court,  the  sittings  for 
trials  by  jury  in  Dublin,  and  the  sittings  of 
Judges  of  the  said  High  Court  under  Com- 
missions of  Assize,  Over  and  Terminer,  and  Gaol 
Delivery,  shall  be  held  by  or  before  Judges  of  the 
Queen's  Bench,  Conunon  Pleas,  or  Exchequer 
Division  of  the  said  High  Court ;  provided  that 
it  shall  be  lawful  for  Her  Majesty,  if  she  shall 
think  fit,  to  include  in  any  such  commission  any 
Ordinary  Judge  of  the  Court  of  Appeal^  or  any 


Judffe  of  the  Chanceiy  Division  ai^pointedificr 
the  first  of  Januaiy  one  thousand  eight  hundnd 
and  seventy-five,  or  any  of  Her  Majeify's 
Seijeants-at-Law,  or  Counsel  learned  m  the  kw, 
who,  for  the  purposes  of  such  Comminioii,  M 
have  all  the  power,  authority,  and  juiisdiction  of 
a  Judge  of  the  said  High  Court.  And  anypetaon 
not  a  Judge  of  the  High  Court  who  aiuU  be  sent 
aa  a  Commissary  shall  be  paid  the  same  amount 
and  in  the  same  manner  as  such  person  vwld 
have  been  paid  if  before  the  passing  of  tiiis 
Act  he  had  been  sent  as  a>  Conunissair,  and  if 
he  shall  be  sent  in  place  of  a  Judge,  wno  under 
the  provisions  of  tlus  Act  was  bound  to  ffo  dicuit 
without  payment  in  respect  thereof  in  addition  to 
his  salary,  then  one  hundred  and  fifty  pounds 
shall  be  aeducted  from  tiie  salaiy  of  sudi  Judge : 
Provided  also,  that,  any  law  or  custom  to  the 
contrary,  it  shall  not  be  necessaiy  in  anj  com- 
mission for  the  tiial  of  crimes  and  offences  in  iht 
county  of  the  city  and  county  of  Dublin  to  nomi- 
nate more  than  one  Judge  to  preside,  nor  for 
more  than  one  Judge  to  preside  under  any 
commission  existing  at  the  commencement  of 
this  Act. 

42.  All  the  provisions  with  reference  to  the 
assessment  of  the  amount  of  damages,  or  the 
trial  of  Questions  of  fact,  by  or  before  the  Higb 
Court  ot  Chanceiy  in  Ireland,  which  are  contained 
in  ''  The  Chancery  Amendment  Act,  1858/'  or 
"The  Chancery  it^rul^^tion  (Ireland)  Act,  1S62," 
shall  apply  to  the  assessment  of  damages  and  the 
determination  of  questions  of  fact  by  or  before 
the  Chancery  Division  of  the  High  Court  u 
constituted  by  this  Act,  or  any  Judge  thereof, 
anything  in  this  Act  to  the  contrary  notwith- 
standing. 

43.  The  Judges  to  be  placed  on  the  rota  for  the 
trial  of  election  petitions  for  Ireland  in  each  year, 
under  the  provisions  of  the  « F^liamentaiy 
Elections  Act,  1868,"  shall  be  selected  out  of  the 
Judges  of  the  Queen's  Bench,  Common  Fleas, 
and  Exchequer  Divisions  of  tiie  High  Court  of 
Justice  in  such  manner  as  may  be  provided  bf 
any  Rules  of  Court  to  be  made  for  that  purpose; 
and  in  the  meantime,  and  subject  thereto,  shill 
be  selected  out  of  the  Judges  of  the  said  Queen's 
Bench,  Common  Pleas,  and  Exchequer  Divisions 
of  the  said  High  Court,  by  the  Judges  of  such 
Divisions  respectively,  as  if  such  Divieiona  hw 
been  named  instead  of  the  Courts  of  Queens 
Bench,  Common  Pleas,  and  Exchequer  re8pe^ 
tively,  in  such  last-mentioned  Act:  ftwided  that 
the  Judges  who,  at  the  commencement  of  tms 
Act,  shaU  be  the  Judges  upon  the  mta  for  the 
trial  of  such  petitions  dunnff  the  then  corrent 
year  shaU  contmue  upon  such  rota  for  the  sun^ 
period,  and  in  the  same  manner,  as  if  this  Act 
had  not  passed. 
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44.  Anf  Judge  of  the  High  Court  of  Justice 
may,  subject  to  any  Rules  of  Couit,  exercise  in 
Court  or  in  Chambm  all  or  any  part  of  the  juris- 
diction by  this  Act  vested  in  the  said  High  Court 
in  all  such  causes  and  matters,  and  in  all  such 
proceedings  in  any  causes  or  matters^  as  before 
the  passing  of  this  Act  might  have  been  heard  in 
Court  or  in  Chambers  respectively  by  a  single 
Judge  of  any  of  the  Counts  whose  jurisdiction  is 
hereby  transferred  to  the  said  High  Court,  or  as 
may  be  directed  at  authorised  to  be  so  heard  by 
any  Rules  of  Court  to  be  hereafter  made.  In  all 
such  cases,  any  Judge  sitting  in  Court  shall  be 
deemed  to  constitute  a  Court. 

45.  Such  causes  and  matters  as  are  not  proper 
to  be  heard  by  a  single  Judge  shall  be  heard  by 
Divisional  Courts  of  the  said  High  Court  of 
Justice,  which  shall  for  that  purpose  exercise  all 
or  any  part  of  the  jurisdiction  of  the  said  High 
Court.  Any  number  of  such  Divisional  Courts 
may  sit  at  tne  same  time.  A  Divisional  Court  of 
the  said  High  Qourt  of  Justice  shall  be  consti- 
tuted by  two  or  more  of  the  Judges  thereof. 
Every  Judge  of  the  said  High  Coiut  shall  be 
qualified  and  empowered  to  sit  in  any  of  such 
Di%'isional  Courts.  The  President  of  every  such 
Divisional  Court  of  the  High  Court  of  Justice 
shall  be  the  senior  Judge  of  those  present, 
according  to  the  order  of  their  precedence  under 
this  Act. 

46.  Subject  to  any  Rules  of  Court,  and  in  the 
meantime  until  such  rules  shall  be  made,  all  such 
business  belonging  to  the  Queen's  Bench, 
Common  Pleas,  and  Exchequer  Divisions  res- 
pectively of  the  said  High  Court,  as  according  to 
the  practice  now  existing  in  the  Superior  Courts 
of  Common  Law  in  Ireland,  would  have  been 
proper  to  be  transacted  or  disposed  of  by  the 
Court  sitting  in  Banco  if  this  Act  had  not  passed, 
may  be  transacted  and  disposed  of  by  Divisional 
Courts,  which  shall,   as  far  as  may  be  found 

Jracticable  and  convenient,  include  one  or  more 
udge  or  Judges  attached  to  the  particular 
Division  of  the  said  Court  to  which  the  cause  or 
matter  out  of  which  such  business  arises  has  been 
assigned ;  and  it  shall  be  the  duty  of  every  Judge 
of  such  last-mentioned  Division,  and  also  of 
every  other  Judge  of  the  High  Court  who  shall 
not  for  the  time  being  be  occupied  in  the  trans- 
action of  any  business  specially  assigned  to  him, 
or  in  the  business  of  any  other  Divisional  Court, 
to  take  part,  if  required,  in  the  sittings  of  such 
Divisional  Courts  as  may  ftom  time  to  time  be 
necessary  for  the  transaction  of  the  business 
assigned  to  the  said  Queen's  Bench,  Conmion 
Pleas,  and  Exchequer  Divisions  respectively; 
and  all  sudi  arrangements  as  may  be  necessary  or 
proper  for  that  purpose,  or  for  constituting  or 
holding  any  Divisional  Courts  of  the  said  High 


Court  of  Justice  for  any  other  purpose  authorised 
by  this  Act,  and  also  for  the  proper  transaction 
of  that  part  of  the  business  ot  the  said  Queen's 
Bench,  Common  Pleas,  and  Exchequer  Divisions 
respectively,  which  ou^ght  to  be  transacted  by  one 
or  more  Judges  not  sitting  in  a  Divisional  Court, 
shall  be  made  from  time  to  time  under  the 
direction  and  superintendence  of  the  Judges  of 
the  sold  High  Court  of  Justice,  and  in  case  of 
difference  among  them,  in  such  numner  as  the 
majority  of  the  said  Judges,  with  the  concurrence 
of  either  the  Lord  Chancellor  or  the  Lord  Chief 
Justice,  shall  determine. 

47.  Subject  to  any  Rules  of  Court,  and  in  the 
meantime  until  such  Rules  shall  be  made,  all 
business  arising  out  of   an^  cause  or  matter 
assigned  to  the  Chancery  Division  of  the  said 
High  Court,  or  out  of  any  testamentary  or  matri- 
monial cause  or   proceeding    assigned   to   the 
Probate   and   Matrimonial    Division,  shall   be 
transacted  and  disposed  of  in  the  first  instance 
by  one  Judge  only,  as  has  been  heretofbre  accus- 
tomed in  the  Court  of  Chancery,  the  Court  of 
Probate,  and  the  Court  for  Matrimonial  Causes 
and  Matters  respectively;  and  every  cause  tor 
matter  which,  at  the  commencement  of  this  Aict, 
may  be  depending  in  the  Court  of  Chancery,  the 
Court  of  Probate,  the  Court  for  Matrimonial 
Causes  and  Matters,'  and  the  Landed  Estates 
Court  respectively,  shall  (subject  to  the  power  of 
transfer)  be  assigned  to  the  same  Judge  in  or  to 
whose  Court  the  same  may  have  been  depending 
or  attached  at  the  commencement  of  this  Act ; 
and  every  cause  or  matter  which,  after  the  com- 
mencement of  thitf  Act,  may  be  commenced  in 
the  Chancery  Division  of  the  said  High  Court 
shall  be  assigned  to  one  of  the  Judges  thereof  in 
the  same  manner  as  heretofore:  Provided  that 
(subject  to  any  Rules  of  Court,  and  to  the  power 
of  transfer)  all  causes  and  matters  which,  if 
this  Act  had  not  passed,  would  have  been  within 
the  exclusive  cognizance  of  the  Court  of  Probate 
or  the  Court  for  Matrimonial  Causes  and  Matters 
shall  be  assigned  to  the  Judge  of  the  Probate 
and  Matrimonial  Division  for  the  time  being, 
and  all  matters  within  the  exclusive  jurisdiction 
of  the  Landed  Estates  Court  shall  be  assigned  to 
the  Land  Judges. 

48.  Subject  to  any  Rules  of  Court,  any  Judge 
of  the  said  High  Court,  sitting  in  the  exercise 
of  its  jurisdiction  elsewhere  than  in  a  Divisional 
Court,  may  reserve  any  case,  or  any  point  in  a 
case,  for  the  consideration  of  a  Divisional  Court, 
or  may  direct  any  case,  or  point  in  a  case,  to 
be  argued  before  any  such  Court ;  and  any  such 
Court  shall  have  power  to  hear  and  determine 
any  such  case  or  point  so  reserved  or  so  directed 
to  be  argued: 

Provided  that  nothing  in  this  Act,  or  in  any 
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nile  made  under  its  provisions,  shall  take  away 
or  prejudice  the  right  of  any  party  to  an;^  action 
to  have  Questions  of  fact  tried  by  a  jury  in  such 
cases  as  ne  might  heretofore  of  right  have  so  re- 

Suired,  nor  upon  any  trial  before  a  jury  to  have 
be  issues  for  trial  by  jury  submitted  and  left  by 
the  Judge  to  the  jury  before  whom  the  same  shall 
come  for  trial,  with  a  proper  and  complete  direc- 
tion to  the  jury  upon  the  law  and  as  to  the  evi* 
dence  applicable  to  such  issues :  Provided  also, 
that  such  right  may  be  enforced  by  motion  in  the 
High  Court  of  Justice,  or  by  motion  in  the 
Court  of  Appeal  founded  upon  an  exception 
entered  upon  or  annexed  to  the  record. 

49.  From  and  after  the  commencement  of  this 
Act,  any  person  aggrieved  by  any  decision  or 
order  upon  any  question  of  law,  made  by  any 
Judge  or  Judges  of  Assize  under  the  Landlord 
and  Tenant  (Ireland)  Act,  1870,  or,  in  the  case 
of  the  county  or  the  county  of  the  city  of  Dublin, 
made  by  the  Judges  mentioned  in  that  Act  in 
that  benalf,  may  require  the  Judge  or  Judges 
making  such  decision  or  order  to  reserve  such 
question  of  law  by  way  of  case  stated  for  the 
consideration  of  the  Court  of  Appeal ;  and  the 
same  shidl  thereupon  be  reservea  accordingly  in 
such  manner  and  form  as  shall  be  prescriMd  by 
rules  made  in  pursuance  of  the  thirty-first  section 
of  the  said  Act. 

50.  The  jurisdiction  and  authorities  in  relation 
to  questions  of  law  arising  in  criminal  trials 
which  are  now  vested  in  the  Justices  of  either 
Bench  and  the  Barons  of  the  Exchequer  by  the 
Act  of  the  session  of  the  eleventh  and  twelfth 
years  of  the  reign  of  Her  present  Majesty,  chapter 
seventy-eight,  intituled  "  An  Act  for  the  further 
"  amendment  of  the  administration  of  the  Cri- 
*'  minal  Law,"  or  any  Act  amending  the  same, 
shall  and  may  be  exercised  after  the  commence- 
ment of  this  Act  by  the  Judges  of  the  High 
Court  of  Justice,  or  five  of  them  at  the  least,  of 
whom  the  Lord  Chief  Justice,  the  Lord  Chief 
Justice  of  the  Common  Pleas,  and  the  Lord  Chief 
Baron  of  the  Exchequer,  or  one  of  such  Chiefs  at 
least,  shall  be  part.  Tlie  determination  of  any 
such  question  oy  the  Judges  of  the  said  Hign 
Court  in  manner  aforesaid  shall  be  final  and 
without  appeal ;  and  no  appeal  shall  lie  from  any 
judgment  of  the  said  High  Court  in  any  criminal 
cause  or  matter,  save  for  some  error  of  law  ap- 
parent upon  the  record,  as  to  which  no  question 
shall  have  been  reserved  for  the  consideration  of 
the  said  Judges  under  the  said  Act  of  the  eleventh 
and  twelfth  years  of  Her  Majesty's  reign. 

51.  In  proceedings  in  the  Queen's  Bench, 
Common  Pleas,  and  Exchequer  Divisions  respec- 
tively, every  motion  for  a  new  trial  of  any  cause 
or  matter  on  which  a  verdict  has  been  found  by 


a  jury,  or  b^  a  judge  without  a  jury,  and 
every  motion  in  arrest  of  judgment,  or  to  enter 
judgment  non  obstante  veredicto,  or  to  enter 
a  verdict  for  plaintiff  or  defendant,  or  to  enter 
a  nonsuit,  or  to  reduce  damages,  shall  be 
heard  biefore  a  Divisional  Court ;  and  no  appeal 
shall  lie  from  any  judgment  founded  upon  and 
applying  anv  verdict  unless  a  motion  has  been 
made  or  otner  proceeding  taken  before  a  Divi- 
sional Court  to  set  aside  or  reverse  such  verdict, 
or  the  judgment,  if  any,  founded  thereon,  in 
which  case  an  appeal  sluUl  lie  to  the  Court  of 
Appeal  from  the  decision  of  the  DirisioDal  Conrt 
upon  such  motion  or  other  proceeding. 

52.  Xo  order  made  by  the  High  Gout  of 
Justice  or  any  Judge  thereof,  by  the  consent  of 
parties,  or  as  to  costs  only,  being  costs  which  br 
law  are  left  to  the  discretion  of  the  Court,  shall 
be  subject  to  any  appeal,  unless  by  leave  of  the 
Court  or  Judge  making  such  order. 

53.  Subject  to  the  provisions  of  this  Act  and  of 
Rules  of  Court,  the  costs  of  and  incident  to  erezy 
proceeding  in  the  High  Court  of  Justice  and 
Court  of  Appeal  respectively  shall  be  in  tiie  dis- 
cretion of  tne  Court,  but  nothing  herein  con- 
tained shall  deprive  a  trustee,  mortgagee,  or 
other  person  of  anv  right  to  coats  out  m  a  parti- 
cular estate  or  funa  to  which  he  would  be  entitied 
according  to  the  rules  hitherto  acted  on  in  Courts 
of  Equity :  Provided,  that  (subject  to  all  exiiting 
enactments  limiting,  regulating,  or  affecting  the 
costs  payable  in  any  action  by  reference  to  the 
amount  recovered  therein),  the  costs  of  erery 
action,  question,  and  issue  tried  by  a  jury  shall 
follow  the  event,  unless,  upon  application  made, 
the  Judge  at  the  trial  or  the  Conrt  shall  for 
special  cause  shown  and  mentioned  in  the  order 
otherwise  direct ;  and  any  order  of  a  Judse  as  to 
such  costs  may  be  discharged  or  varied  bj  a 
Divisional  Court :  And  provided  also,  that  in  all 
actions  for  libel  where  the  jury  shall  give  damages 
under  forty  shillings,  the  plaintiff  shall  not  be 
entitled  to  more  costs  than  damages. 

Where  in  any  proceeding  in  the  High  Court  of 
Justice  or  Court  of  Appeal  the  costs  of  any  psrt]r 
to  the  proceeding  are  ordered  to  be  paid  or  borne 
by  another  party  to  the  proceeding,  or  by  a  fund 
or  estate,  those  costs  shall,  if  the  Court  so  directs, 
include,  in  addition  to  the  costs  now  allowed  oq 
taxation  as  between  party  and  party,  all  or  any 
other  costs,  charges,  and  expenses  reasonably  in- 
curred for  the  purposes  of  the  proceeding;  but 
this  enactment  shall  not  apply  to  any  proceeding 
for  the  recovery  of  a  penalty. 

54.  Every  order  made  by  a  Judge  of  the  said 
High  Court  in  Chambers,  except  orders  made  in 
the  exercise  of  his  discretion  as  to  costs  in  cases 
where  under  the  provisions  of  the  next  preceding 
section  a  right  of  appeal  is  not  expressly  giren> 
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maj  be  set  aaide  at  discharged  upon  notice  by 
any  Divisional  Cooit,  or  by  the  Judg^  sitting  in 
Court,  according  to  the  course  and  practice  of 
the  Division  of  the  High  Court  to  which  the 
particular  cause  or  matter  in  which  such  order  is 
marie  may  be  assigned ;  and  no  appeal  shall  lie 
from  any  such  order,  to  set  aside  or  discharge 
which  no  such  motion  has  been  made,  unless  by 
special  leave  of  the  Judge  by  whom  such  order 
was  made,  or  of  the  Court  of  App^. 

55.  In  case  in  the  Chanoeiy  Division  of  the 
Hi^h  Court  of  Justice  from  the  amount  of  busi- 
ness, or  in  any  Division  of  the  said  Court  from 
the  absence  of  a  Judge  or  Judges  through  illness, 
it  shall  be  found  expedient  that  some  or  one  of 
the  Ordinary  Judges  of  the  Court  of  Appeal  ap- 
pointed after  the  passing  of  this  Act  should 
assist  in  transacting  the  business  of  such  Divi- 
sion, it  shall  be  lawful  for  them  and  him  so  to 
do  ;  and  while  so  sitting  and  acting  such  Judge 
or  Judges  shall  have  idl  the  power,  jurisdiction, 
and  authority  of  a  Judge  or  Judges  of  the  said 
High  Court  of  Justice. 

56.  Every  appeal  to  the  Court  of  Appeal  shall, 
where  the  subject-matter  of  the  appeal  is  a  final 
order,  decree,  or  judgment,  be  heard  before  not 
less  than  thiee  Judges  of  the  said  Court  sitting 
together,  and  shall,  when  the  subject-matter  of 
the  appeal  is  an  interlocutory  ordfer,  decree,  or 
judgment,  be  heard  before  not  less  than  two 
Judges  of  the  said  Court  sitting  together. 

Any  doubt  which  may  arise  as  to  what  decrees, 
orders,  or  judgments  are  final,  and  what  are 
interlocutoiy,  shaU  be  determined  by  the  Court 
of  Appeal. 

Any  direction  incidental  to  a  proceeding  in 
appeal,  not  involving  the  hearing  of  such  decrees, 
judgments,  or  orders,  final  or  interlocutory,  as 
aforesaid,  may  be  given  by  a  single  Judee  of  the 
Court  of  Appeal,  and  a  single  Judge  of  the  Court 
of  A^pesl  may  at  any  time  during  vacation  make 
anj  interim  order  to  prevent  prejudice  to  the 
claims  of  any  parties  pending  an  appeal  as  he 
may  think  fit ;  but  every  such  order  made  by  a 
single  Judge  may  be  discharged  or  varied  by  the 
Court  of  Appeal. 

57.  No  Judge  of  the  said  Court  of  Appeal 
shall  sit  as  a  Judge  on  the  hearing  of  an  appeal 
tram  anv  judgment  or  order  made  in  a  cause  or 
matter  heard  by  himself  either  sitting  alone  or 
with  other  Judges. 

58.  All  such  arrangements  as  may  be  necessary 
or  proper  for  the  transaction  of  the  business  from 
time  to  time  pending  before  ihe  Court  of  Appeal 
sball  be  made  by  and  under  the  direction  of  the 
President  and  the  other  Judges  of  tiie  said  Court 
of  Appeal. 

Vol,.  LV.— Law  Joub,  Stat, 


PART  IV. 

Triai  and  Procedure, 

69.  Subject  to  any  Rules  of  Court  and  to  such 
right  as  may  now  exist  to  have  particular  cases 
submitted  to  the  verdict  of  a  jury,  the  High 
Court  or  the  Court  of  Appeal  may,  in  any  civil 
cause  or  matter  as  aforesaid  in  which  it  may 
think  expedient  so  to  do,  call  in  the  aid  of  one  or 
more  assessors  specially  qualified,  and  try  and 
hear  such  cause  or  matter  wholly  orpartially  with 
the  assistance  of  such  assessors.  The  remunera- 
tion, if  any,  to  be  paid  to  such  assessors  shall  be 
determined  by  the  Court. 

60.  The  provisions  contained  in  the  sections  of 
"The  Common  Law  Procedure  Act  (Ireland), 
1856,"  in  reference  to  arbitration,  shall  apply  to 
the  High  Court  of  Justice  and  the  several  Divi- 
sions thereof,  and  the  Judges  of  the  same  respec- 
tively, in  the  same  manner  as  formerly  to  the 
Superior  Courts  of  Common  Law  and  the  Judges 
of  the  same  respectively.  The  powers  conferred 
by  the  fifth  and  sixth  sections  of  "  The  Common 
Law  Procedure  Act  (Ireland),  1870,"  upon  the 
Superior  Courts  of  Common  Law  and  the  Judges 
of  the  same  respectively  shall  apply  to  the  High 
Court  of  Justice,  the  Divisions  or  the  same,  and 
the  Judges  of  such  Divisions  respectively,  in  the 
same  manner  as  formerly  to  the  Superior  Courts 
of  Common  Law  and  the  Judges  of  the  same 
respectively. 

The  provisions  contained  in  the  said  last* 
mentioned  sections^  enabling  actions  to  be  re- 
mitted to  the  Civil  Bill  Courts,  shall  apply  to 
ejectments  for  non-payment  of  rent  commenced 
or  pending  in  the  High  Court  of  Justice  where 
the  same  shall  be  within  the  jurisdiction  of  the 
Civil  Bill  Courts.  Such  powers  to  be  exercised 
upon  such  application  ana  in  such  manner  as 
shall  be  provided  by  general  Rules  of  Court. 

61.  The  Lord  Lieutenant  may  at  any  time 
after  the  passing  and  before  the  commencement 
of  this  Act,  by  Order  in  Council,  made  upon  the 
recommendation  of  the  Lord  Chancellor,  the 
Lord  Justice  of  Appeal,  the  Chief  Justice,  the 
Master  of  the  Rolls,  the  Chief  Justice  of  the 
Common  Pleas,  and  the  Chief  Baron,  or  any 
three  of  them,  and  of  the  other  Judges  of  the 
several  Courts  intended  to  be  united  and  con- 
solidated by  this  Act,  or  of  a  majority  of  such 
other  Judges,  make  rules,  to  be  styled  Rules  of 
Court,  for  canring  this  Act  into  efPect,  and  in 
particular  for  all  or  any  of  the  following  matters ; 
that  is  to  say, 

(1.)  For  regulating  the  sittings  of  the  High 
Court  of  Justice  and  the  Court  of 
Appeal,  and  of  any  Divisional  or  other 
Courtfl  thereof  respectively,  and  of  the 
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JudfSfeB  of  the  said  High  Court  sitting 
in  Chambers ;  and 
(2.)  For  regulating  the  pleading,  practice,  and 
procedure  in  the  High  C^urt  of  Justice 
and    Court  of   Appeal,    including   all 
matters  connected  with  writs,  forms  of 
actions,  parties  to  actions,  evidence,  and 
mode  and  place  of  trial,  and  for  the 
reporting    by  a  competent    shorthand 
writer  of  the  evidence  in  all  cases  of 
trials  by  juiy  whenever  it  may  be  expe- 
dient or  aesirable  to  do  so ;  and 
(3.)  Generally,    for   regulating    any   matters 
relating  to  the  practice  and  procedure 
of  the  said  Courts  respectively,  or  to 
the  duties  of  the  officers  thereof,  or  of 
the  Supreme  Court,  or  to  tlie  costs  of 
proceedings  therein  (including  the  costs 
to  be  allowed  to  solicitors  of  the  Su- 
preme   Court   in  respect  of   business 
transacted  in   or  before  any  of   such 
Courts  or  the  offices  thereof,  or  the 
fees,  remuneration,  and  expenses  to  be 
allowed  to  witnesses,  or  the  fees  to  be 
payable  to  or  receivable  by  sheriffs  for 
the  discharge  of  any  duties  under  this 
Act  or  in  obedience  to  the  order  of  the 
Supreme    Court,  or    any   Division   or 
Master  thereof),  or  relating  to  the  con- 
duct of  civil  or  criminal  business  coming 
within  the  cognizance  of  the  said  Courts 
respectively,  for  which  provision  is  not 
expressly  made  by  this  Act ;  and 
(4.)  For  regulating  the  sittings  of  Judges  in 
Chambers,  the  issuing  and  hearing  of 
summonses,  and  the  allowance  or  dis- 
allowance of  the  expense  of  the  attend- 
ance of  counsel  upon  such  hearings, 
and,  generally,  for  the  efficient  despatch 
of  Chamber  business  under  the  pro- 
visions of  this  Act ;  and 
(5.)  For  prescribing,  regulating,  or  doing  any- 
thmg  which  under  this  Act  may  be  pre- 
scribed, regulated,  or  done  by  Rules  of 
Court. 
From  and  after  the  commencement  of  this  Act, 
the  Lord  Lieutenant  may  at  any  time,  with  the 
concurrence  of  a  majority  of  the  Judges  of  the 
Supreme  Court  present  at  any  meeting  for  that 
purpose  held  (of  which  majority  the  Lord  Chan- 
cellor shall  be  one),  by  Order  in  Council  alter 
and  annul  anv  Rules  of  Court  for  the  time  being 
in  force,  and  have  and  exercise  the  same  power  of 
making  Rules  of  Court  as  is  by  this  section 
vested  in  the  Lord   Lieutenant,  on  the  recom- 
mendation of  the  Judges  herein-before  specified, 
before  the  commencement  of  this  Act. 

In  making,  altering,  or  annidling  Rules  of 
Court  in  pursuance  of  this  Act,  regard  shidl  be 
had  to  the  Rules  of  Court|  for  the  time  being  in 
force  under  the  provisions  of  the  Supreme  Court 


of  Judicature  Acts^  1873  and  1875,  so  as  that 
the  pleading,  practice,  and  procedure  in  the  High 
Court  of  Justice  and  Court  of  Appeal  respectively 
constituted  by  this  Act  shall,  so  far  as  may  be 
practicable  and  convenient,  having  regard  to  the 
difference  of  ths  laws  and  circumstances  of  the 
two  countries,  be  the  same  as  the  pleadinj;;, 
practice,  and  procedure  in  the  High  Court  of 
Justice  and  Court  of  Appeal  respectivelj  coq< 
stituted  by  the  said  Acts. 

All  Rules  of  Court  made  in  pursuance  of  this 
part  of  this  Act  shall  be  laid  before  each  House 
of  Parliament  within  such  time  and  shall  be  sub- 
ject to  be  annuUed  in  such  manner  as  is  in  this 
Act  provided. 

All  Rules  of  Court  made  in  pursuance  of  this 
part  of  this  Act,  if  made  before  the  commence- 
ment of  this  Act,  shaU,  from  and  after  the 
commencement  of  this  Act,  and  if  made  after  the 
commencement  of  this  Act,  shaU,  from  and  after 
the  time  when  thej  come  into  operation,  regulate 
aU  matters  to  which  they  extend,  until  annulled 
or  altered  in  pursuance  of  th];i  Act. 

The  powers  to  make  Rules  of  Court  contained 
in  this  section  are  not  to  affect  special  provisions 
in  this  Act  enabling  rules  to  be  made  in  particular 
instances. 

The  Rules  contained  in  the  schedule  to  this 
Act  (which  shall  be  read  and  taken  as  part  of  this 
Act)  shall  come  into  operation  immediately  on 
the  commencement  of  this  Act,  and  as  to  all 
matters  to  which  they  extend  shall  thencef<mh 
regulate  the  proceedings  in  the  High  Court  of 
Justice  and  the  Court  of  Appeal  respecttvelji 
unless  and  until,  by  the  authority  herein  pro- 
vided in  that  behalf,  any  of  them  may  be  altered 
or  varied ;  but  such  Rules,  and  also  all  Rules  to 
be  made  before  the  conm:iencement  of  this  Act  as 
herein  mentioned,  shall,  for  all  the  purposes  of 
this  Act,  be  Rules  of  Court  capable  of  being 
annulled  or  altered  by  the  same  authority  by 
which  any  other  Rules  of  Court  may  be  made, 
altered,  or  annulled  after  the  commencement  of 
this  Act. 

62.  The  Lord  Lieutenant  may  from  time  to 
time,  after  the  commencement  of  this  Act,  by 
Order  in  Council,  re-arrange  the  circuits  or 
reduce  their  number,  and  direct  what  counties 
and  towns  shall  be  upon  each  circuit.  AU  Ordere 
in  Council  made  in  pursuance  of  this  section 
shall  be  l^d  before  each  House  of  Parliament 
within  such  time  and  shall  be  subject  to  be 
annulled  in  such  manner  as  is  in  this  Act  pro- 
vided. 

63.  "The  Winter  Assises  Act,  1876,"  («• 
oepting  section  5,)  shall  from  and  after  ^e 
passing  of  this  Act  extend  to  Ireland,  and  all  the 

Sowers  thereby  vested  aa  to  England  in  Her 
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be  exercised  by  tbe  Lord  Lieutenant^  by  and  with 
the  ad^ace  and  consent  of  the  Privy  Ijouncil  in 
Ireland,  and  eveiy  Order  of  the  Lord  Lieutenant 
in  Council  made  in  pursuance  of  the  said  Act, 
and  published  in  the  Dublin  Gazette,  shall  have 
the  like  effect  in  Ireland  as  an  Order  in  Council 
made  in  pursuance  of  the  said  Act  would  have  in 
England,  and  provision  may  be  made  by  such 
Order  for  the  hearing  and  despatch  at  any  winter 
assizes  as  well  of  criminal  business  as  also  of 
such  civil  business  as  may  be  by  such  Order 
prescribed. 

64.  All  Rules  and  Orders  of  Court  which  shall 
be  in  force  in  the  Court  of  Probate  and  the  Court 
for  Matrimonial  Causes  and  Matters  respectively 
at  the  time  of  the  commencement  of  this  Act, 
except  so  far  as  they  shall  by  Rules  of  Court  be 
expressly  varied,  shall  remain  and  be  in  force  in 
the  High  Court  of  Justice  and  in  the  Court  of 
Appeal  respectively  in  the  same  manner  in  all 
respects  as  if  they  had  been  Rules  of  Court  under 
this  Act. 

65.  Subject  to  any  Rules  of  Court  to  be  made 
under  and  by  virtue  of  this  Act,  the  practice  and 
procedore  in  all  criminal  causes  and  matters 
whatsoever  in  the  High  Court  of  Justice,  in- 
cluding the  practice  and  nrocedure  with  respect 
to  Crown  cases  reserved,  snail  be  the  same  as  the 
practice  and  procedure  in  similar  causes  and 
matters  before  the  passing  of  this  A6t. 

In  cases  on  the  Crown  side  of  the  Queen's. 
Bench  Division  a  writ  of  error  to  the  House  of 
Lords  may  issue  in  like  manner,  and  subject  to 
like  conditions  and  permission,  and  in  respect  of 
like  proceedings,  as  such  writ  would  have  issued 
from  the  Court  of  Queen's  Bench  if  this  Act  had 
not  been  passed. 

66.  Nothing  in  this  Act,  or  in  any  Rules  of 
Court  to  be  made  by  virtue  hereof,  save  so  far  as 
relates  to  the  power  of  the  Court  for  special 
reasons  to  allow  depositions  or  affidavits  to  be 
read,  shall  affect  the  mode  of  giving  evidence  by 
the  oral  examination  of  witnesses  in  trials  by 
jury,  or  the  rales  of  evidence,  or  the  law  relating 
to  jurymen  or  juries. 

67  >  Save  as  by  this  Act  or  by  any  Rules  of 
Court  may  be  otherwise  provided,  all  forms  and 
methods  of  procedui-e  which  at  the  commence- 
ment of  this  Act  were  in  force  in  any  of  the 
Courts  whose  jurisdiction  is  hereby  transferred 
to  the  said  High  Court,  and  to  the  said  Court  of 
Appeal,  respectively,  under  or  by  virtue  of  any 
la^r,  custom,  general  orders,  or  rules  whatsoever, 
and  which  are  not  inconsistent  with  this  Act  or 
any  Rules  of  Court,  may  continue  to  be  used  and 
practised  in  the  said  High  Court  of  Justice,  and 
tlie  said  Court  of  Appeal,  respectively,  in  such  and 


the  like  cases,  and  for  such  and  the  like  purposes, 
as  those  to  which  they  would  have  been  applicable 
in  the  respective  Courts  of  which  the  jurisdiction 
is  so  transferred  if  this  Act  had  not  passed. 

68.  Where  any  provisions  in  respect  of  the 
practice  or  procedure  of  any  Courts,  the  juris- 
diction of  which  is  transferred  by  this  Act  to  the 
High  Court  of  Justice  or  the  Court  of  Appeal, 
are  contained  in  any  Act  of  Parliament,  Rules  of 
Court  may  be  made  for  modifying  such  pro- 
visions to  any  extent  that  may  be  deemed  neces- 
sary for  adapting  the  same  to  the  High  Court  of 
Justice  and  the  Court  of  Appeal. 

Any  provisions  relating  to  the  payment,  transfer, 
or  deposit  into,  or  in,  or  out  of  any  Court  of  any 
money  or  property,  or  to  the  dealing  therewith, 
shall,  for  the  purposes  of  this  section,  be  deemed 
to  be  provisions  relating  to  practice  and  pro- 
cedure. 

69.  Every  general  rule,  Order  in  Council,  rule  of 
Court,  and  general  order  required  by  this  Act  to  be 
laid  before  each  House  of  Parliament,  shall  be  so 
laid  within  forty  days  next  after  it  is  made,  if  Par- 
liament is  then  sitting,  or  if  not,  within  forty  days 
after  the  comniencement  of  the  then  next  ensuing 
session;  and  if  an  address  is  presented  to  Her 
Majesty  by  either  House  of  Parliament,  within  the 
next  subsequent  one  hundred  days  on  which  the 
said  House  shaU  have  sat,  praying  that  any  such 
rule  or  order  may  be  annulled.  Her  Majesty  may 
thereupon  by  Order  in  Council  annul  the  same, 
and  the  rule  or  order  so  annulled  shall  thenceforth 
become  void  and  of  no  effect,  but  without  preju- 
dice to  the  validity  of  any  proceedings  which  may 
in  the  meantime  have  been  taken  under  the  same. 

70.  A  Council  of  the  Judges  of  the  Supreme 
Court,  of  which  due  notice  shall  be  given  to  all 
the  said  Judges,  shall  assemble  once  at  least  in 
every  year,  on  such  day  or  days  as  shall  be  fixed 
by  the  Lord  Chancellor,  with  the  concurrence  of 
the  Lord  Chief  Justice,  for  the  purpose  of  con- 
sidering the  operation  of  this  Act  and  of  the 
Rules  of  Court  for  the  time  being  in  force,  and 
also  the  working  of  the  several  offices  and  the 
arrangements  relative  to  the  duties  of  the  officers 
of  the  said  Courts  respectively,  and  of  inquiring 
and  examining  into  any  defects  which  may  appear 
to  exist  in  the  svstem  of  procedure  or  the  ad- 
ministration of  the  law  in  the  High  Court  of 
Justice  or  the  said  Court  of  Appeal,  or  in  any 
other  Court  from  which  any  appeal  lies  to  the 
said  High  Court  or  any  Judge  thereof,  or  to  the 
Court  of  Appeal ;  and  they  shall  report  annually 
to  the  Chief  Secretary  to  the  Lord  Lieutenant  of 
Lreland  what  (if  any)  amendments  or  alterations 
it  would  in  their  judgment  be  expedient  to  make 
in  this  Act,  or  otherwise  relating  to  the  adminis- 
tration of  justice,  and  what  other  provisions  (if 
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any)  which  cannot  be  carried  into  effect  without 
the  authority  of  Parliament,  it  would  be  expedient 
to  make  for  the  better  administration  of  justice. 
An  Extraordinary  Council  of  the  said  Judges 
may  also  at  any  time  be  convened  by  the  Lord 
Chancellor. 

71.  All  Acts  of  Parliament  relating  to  the 
several  Courts  and  Judges  whose  jurisdiction  is 
hereby  transferred  to  the  High  Court  of  Justice 
and  the  Court  of  Appeal  respectively,  or  wherein 
any  of  such  Courts  or  Judges  are  mentioned  or 
referred  to,  shall  be  construed  and  take  effect,  so 
far  as  relates  to  anything  done  or  to  be  done  after 
ths  commencement  of  this  Act,  as  if  the  High 
Court  of  Justice  or  the  Court  of  Appeal,  and  the 
Judges  thereof,  respectively,  as  the  case  may  be, 
had  been  named  therein  instead  of  such  Courts 
or  Judges  whose  jurisdiction  is  so  transferred 
respectively;  and  in  all  cases  not  hereby  ex- 
pressly provided  for  in  which,  under  any  such 
Act,  the  concurrence  or  the  advice  or  consent  of 
the  Judge  or  any  Judges,  or  of  any  number  of 
the  Judges,  of  any  one  or  more  of  the  Courts 
whose  jurisdiction  is  hereby  transferred  to  the 
High  Court  of  Justice  is  made  necessary  to  the 
exercise  of  any  power  or  authority  capable  of 
being  exercised  after  the  commencement  of  this 
Act,  such  power  or  authority  may  be  exercised  by 
and  with  the  conciurence,  advice,  or  consent  of 
the  same  or  a  like  number  of  Judges  of  the  High 
Court  of  Justice:  Provided  always,  that  any 
provisions  of  such  Acts  inconsistent  with  the 
provisions  of  this  Act  shall  be  and  the  same  are 
hereby  repealed. 


PART  V. 

Officers  and  Offices. 

72.  The  Receiver  Master  and  the  Accountant- 
General  in  Chancery,  and  the  Masters  in  the 
Courts  of  Common  Law,  the  Clerk  of  the  Crown 
and  Hanaper,  the  Clerk  of  the  Crown  of  the 
Court  of  Queen's  Bench,  and  the  Taxing  Masters, 
Secretaries,  Registrars,  Clerk  of  Records  and 
Writs,  Examiner  in  the  Court  of  Chancery, 
Registrar  of  the  consolidated  Nisi  Prius  Court, 
Clerks  of  the  Rules  and  Pleadings  and  Record 
Assistants,  Chief  and  other  Clerks,  Commis- 
sioners to  take  oaths  or  affidavits,  or  the  acknow- 
ledgment of  deeds  by  married  women,  Stamp 
Distributors,  Messengers,  Court  and  Office 
Keepers,  Hall  Porters,  1'ipstaves,  Criers,  and 
other  officers  and  assistants  at  the  time  of  the 
commencement  of  this  Act  attached  to  any 
Court  or  Judge  whose  jurisdiction  is  hereby 
transferred  to  the  High  Court,  or  to  the  Court 
of  Appeal,  and  also  all  Registrars,  Clerks,  officers, 
and  other  persons  at  the  time  of  the  commence- 
ment of  this  Act  engaged  in  the  preparation  of 
commissions  or  writs,  or  in  the  registration  of 


judgments  or  any  other  ministerial  duties  in  aid 
of  or  connected  with  any  Court  the  jurisdiction 
of  which  is  hereby  transferred  to  the  said  Courts 
respectively,  also  all  persons  who  were  officers  of 
or  connected  with  the  late  Masters  of.  the  Court 
of  Chancery,  or  their  offices,  shall,  from  and 
after  the  commencement  of  this  Act,  be  attached 
to  the  Supreme  Court  of  Judicature  con'sistin^ 
of  the  High  Court  of  Justice  and  the  Court  of 
Appeal. 

The  officers  so  attached  shall  have  the  same 
rank  and  hold  their  offices  by  the  same  tenure 
and  upon  the  same  terms  and  conditions,  and 
receive  the  same  salaries,  and,  if  entitled  to  pen- 
sions, be  entitled  to  the  same  pensions,  as  if  this 
Act  had  not  passed ;  any  such  officer  who  1$ 
removable  by  the  Court  to  which  he  is  no?** 
attached  shall  be  removable  by  the  Court  or 
Division  to  which  he  shall  be  attached  under  thi< 
Act,  or  by  the  majority  of  the  Judges  thereof,  for 
the  same  causes  as  heretofore. 

Provided,  however,  that  the  existing  Third 
Assistant  in  the  Writ  and  Seal  Office  and  the 
existing  Clerk  of  Errors  shall  not  be  entitled  to 
the  benefit  of  this  provision,  and  shall  cease  to 
be  officers  of  the  High  Comrt  upon  an  order  of 
the  Lord  Chancellor  to  that  effect  without  being 
entitled  to  compensation. 

The  existing  Registrars,  Assistant  Registrars, 
and  Clerks  to  the  Registrars  in  the  Chancery 
Registrar's  office,  and  also  the  existing  officers  of 
the  three  law  courts,  shall,  so  long  as  thej  con- 
tinue officers  of  the  Courts,  retain  any  right  of 
succession  secured  to  them  by  Act  of  Parliament 
so  as  to  entitle  those  who  are  thus  secured  in 
their  respective  offices,  or  in  any  substituted 
offices,  to  the  succession  to  appointments  with 
similar  or  analogous  duties  and  with  equivalent 
salaries. 

All  officers  who  at  the  time  of  the  commence- 
ment of  this  Act  shall  be  attached  to  the  Court 
of  Chancery,  or  any  Judge  or  Master  thereof, 
shall  be  attached  to  the  Chancery  Division  of  the 
High  Court  of  Justice;  all  officers  who  at  the 
time  of  the  commencement  of  this  Act  shall  be 
attached  to  the  Landed  Estates  Court,  or  the 
Judges  thereof,  shalLbe  attached  to  the  Land 
Judges  of  the  Chancery  Division ;  all  officers  who 
at  the  time  of  the  commencement  of  this  Art 
shall  be  attached  to  the  Court  of  Queen's  Bench 
shall  be  attached  to  the  Queen's  Bench  Division 
of  the  said  High  Court ;  and  all  officers  who  at 
the  time  of  the  commencement  of  this  Ait 
shall  be  attached  to  the  Court  of  Common  Pleas 
shall  be  attached  to  the  Common  Pleas  Division 
of  the  said  High  Court ;  and  all  officers  who  at 
the  time  of  the  commencement  of  this  Act  shall 
be  attached  to  the  Court  of  Exchequer  shall  be 
attached  to  the  Exchequer  Division  of  the  saii^ 
High  Court ;  and  all  officers  who  at  the  time  of 
the  commenpement  of  this  Act  shall  be  attached 
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to  the  Court  of  Probate  and  the  Court  for  Matri- 
monial Causes  and  Matters  shall  be  attached  to 
the  Probate  and  Matrimonial  Division  of  the 
said  Hij^h  Court. 

All  clerks  and  other  officers  attached  to  any 
existing  Judge  who  under  the  provisions  of  this 
Act  shall  1)econie  a  Judj^e  of  the  High  Court  of 
Justice  or  of  the  Court  of  Appeal  shall  continue 
attached  to  such  Judge,  and  shall  perform  the 
same  duties  as  those  which  they  have  hitherto 
performed,  or  duties  analogous  thereto,  and  shall 
have  the  same  rank,  and  hold  their  offices  by  the 
same  tenure  and  upon  the  same  terms  and  con- 
ditions, and  receive  the  same  salaries,  and,  if 
entitled  to  pensions,  be  entitled  to  the  same  pen- 
sions, as  if  this  Act  had  not  passed. 

The  distribution  of  business  among  the  officers 
so  attached  to  the  said  respective  Divisions,  the 
duties  to  be  discharged  by  them,  and  any  re- 
arrangement connected  therewith,  shall  be  regu- 
lated, oontrolleJ,  and  directed  by  Rules  of  Court. 

If  the  services  of  any  existing  officer  attached 
in  manner  aforesaid  to  a  Division  shall  not  be 
required  in  the  Division  to  which  he  is  attached, 
it  shall  be  lawful  for  the  Lord  Chancellor,  with 
the  concurrence  of  the  other  Presidents  of 
Divisions,  or  two  of  them,  by  order,  to  transfer 
such  officer  to  some  other  office  of  the  High 
Court  of  Justice,  or  some  Division  thereof,  sub- 
ject, however,  to  the  conditions  herein-after  im- 
posed as  to  the  nature  of  the  duties  he  is  to 
perform. 

The  following  offices  shall  at  dates  to  be  fixed 
by  the  Lord  Chancellor,  with  the  concurrence  of 
the  Treasury,  but  within  two  years  from  the  com- 
mencement of  this  Act,  be  consolidated  in  manner 
following:  the  Taxing  Offices  of  the  Common 
Law  Courts  and  of  the  Landed  Estates  Court 
with  the  Taxing  Office  of  the  Court  of  Chancery, 
so  as  to  have  but  one  Taxing  Office  for  the 
Supreme  Court  and  the  several  Courts  and  Divi- 
sions thereof;  the  Office  of  Accountant  in  the 
Landed  Estates  Court  with  the  Office  of  Ac- 
countant-General  in  the  Court  of  Chancery,  so  as 
to  have  but  one  accounting  department  for  the 
Supreme  Court  and  all  Courts  and  Divisions 
thereof;  the  Writ  and  Seal  Office  of  the  Law 
Courts  with  the  Record  and  Writ  Office  in 
Chancery,  so  as  to  have  but  one  office  out  of 
which  all  writs  and  summonses  to  commence  pro- 
ceedings in  the  High  Court  or  any  Division 
thereof  may  issue,  and  in  which  the  records  of 
all  proceeclings  therein  may  be  preserved;  and 
the  Notice  Office  of  the  Landed  Estates  Court 
with  the  Notice  Office  of  the  Court  of  Chancery. 

Subject  to  the  provisions  in  this  Act  as  to 
tenure  and  salary  of  existing  officers,  and  as  to 
the  discharge  by  them  of  analogous  duties  only, 
the  Ix^rd  Chancellor,  the  Chief  Justice,  the  Chief 
Justice  of  the  Common  Pleas,  and  the  Chief 
Saron^  or  any  two  of  them,  of  whom  the  Lord 


Chancellor  shall  be  one,  with  the  concurrence  of 
the  Treasury,  may,  by  order,  consolidate  any 
other  offices  of  the  Courts  whose  jurisdiction  is 
hereby  transferred  to  the  Supreme  Court  in  any 
cases  where  the  union  of  the  existing  Courts  into 
one  Supreme  Court  shall  render  it  no  longer 
necessary  or  expedient  to  retain  such  offices 
separate. 

The  distribution  of  business  in  the  offices  so 
united  and  consolidated,  and  the  duties  to  be 
dbcharged  by  the  officers  thereof,  shall  be  regu- 
lated and  directed  by  Rules  of  Court. 

All  other  officers  and  persons  (if  any)  hereby 
attached  to  the  Supreme  Court,  for  the  regulation 
of  whose  duties  provision  has  not  been  herein- 
before made,  shall  have  their  duties  defined  by 
the  Lord  Chancellor. 

An  existing  officer  hereby  attached  to  the 
Supreme  Court  or  any  Court  or  Division  thereof 
shall  not  be  required  to  discharge  any  duties 
which  are  not  either  the  same  as  or  similar  or 
analogous  to  those  which  he  performed  im- 
mediately before  the  commencement  of  this  Act ; 
and  in  case  of  question  as  to  the  duties  proposed 
to  be  imix>sed  upon  an  officer  being  similar  or 
analogous,  the  Lord  Chancellor  shall  decide, 
having  regard  to  the  rank  and  position  previously 
held  by  such  officer. 

The  Lord  Chancellor  may,  with  the  consent  of 
the  Treasury,  increase  the  salary  of  any  officer 
who  is  by  this  Act  attached  to  the  Supreme  Court, 
or  any  Court,  Division,  or  Judge  thereof,  and 
whose  duties  are  increased  by  reason  of  the  passing 
of  this  Act. 

In  case  it  shall  appear  to  the  Lord  Chancellor 
that,  by  reason  of  the  consolidation  or  abolition 
of  offices  under  the  provisions  of  this  Act,  the 
continuance  of  the  services  of  any  officer  holding 
during  good  behaviour,  or  during  good  behaviour 
subject  to  removal  for  cause  by  some  Court  or 
Judge,  is  unnecessary,  the  Lord  Chancellor  may, 
with  the  concurrence  of  the  Treasury,  make 
arrangements  for  the  release  of  such  officer  from 
his  duties,  and  thereupon  it  shall  be  in  the  power 
of  the  Treasury  to  award  to  such  officer  such 
compensation  as,  haiing  regard  to  his  period  of 
service,  to  the  tenure  of  the  office  held  by  him, 
the  Treasury  shall  consider  just  and  reasonable  : 
Provided  always,  where  such  officer  shall  have 
served  for  any  period  not  exceeding  fifteen  years, 
the  annual  amount  so  to  be  awarded  shall  not  be 
more  than  one  half  of  the  salary  and  emoluments 
of  the  office  held  by  him,  and  for  each  year  of 
completed  service  exceeding  fifteen  years  there 
shall  be  awarded  in  addition  one  thirtieth  part  of 
the  salary  and  emoluments  of  the  office,  but  in  no 
case  shall  the  sum  awarded  exceed  three  fourth 
parts  of  the  salary  and  emoluments  of  such  office : 
Provided  also,  that  in  addition  to  any  compensa- 
tion to  be  awarded  under  the  foregoing  provisions 
the  Lord  Chancellor,  with  the  concurrence  of  the 
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Treasury,  may  award  to  any  officer  having  by 
statute  any  ri^bt  of  succession  to  a  position  of 
higber  rank  and  emolument  such  further  com- 
pensation in  respect  of  such  right  as,  having 
regard  to  the  circumstances  of  the  case  and  to  the 
amount  awarded  under  the  foregoing  provisions, 
shall  appear  just  and  reasonable  :  Provided  also, 
that  no  such  officer  appointed  before  the  passing 
of  this  Act  shall  be  so  released  without  his 
consent. 

In  every  case  in  which  the  compensation 
awarded  under  such  special  circumstances  affect- 
ing the  tenure  or  position  of  an  officer  as  are 
above  referred  to  shall  exceed  the  amount  which 
might  be  awarded  under  the  provisions  of  the 
seventh  section  of  the  Superannuation  Act,  1859, 
without  a  special  minute  oeing  laid  before  Parlia- 
ment, the  compensation  shall  be  awarded  by 
special  minute  of  the  Treasury,  stating  the  reasons 
for  it,  and  a  copy  of  the  minute  shall  be  laid 
before  Parliament  within  fourteen  days  of  the 
date  of  the  minute,  if  Parliament  be  then  sitting, 
or  if  not,  then  within  fourteen  days  of  its  next 
meeting. 

Any  existing  officer  attached  to  any  existing 
Court  or  Judge  whose  jurisdiction  is  abolished  or 
transferred  by  this  Act,  and  whose  emoluments  or 
statutory  rights  of  promotion  or  succession  are 
affected  by  the  passing  of  this  Act,  shall  be 
entitled  to  prefer  a  claim  to  the  Treasury ;  and  the 
Treasury,  if  it  shall  consider  his  claim  to  be  estab- 
lished, shall  have  power  to  award  to  him  such 
sum,  either  by  way  of  compensation  or  as  an 
addition  to  his  salary,  as  it  thinks  just,  having 
regard  to  the  tenure  of  office  by  such  officer  and 
to  the  other  circumstances  of  the  case. 

73.  Subject  to  the  provisions  in  this  Act  con- 
tained as  to  existing  officers  of  the  Courts  whose 
jurisdiction  is  hereby  transferred  to  the  Supreme 
Court,  the  Lord  Chancellor,  the  Chief  Justice,  the 
Chief  Justice  of  the  Common  Pleas,  and  the 
Chief  Baron,  or  any  two  of  them,  of  whom  the 
Lord  Chancellor  shall  be  one,  with  the  conciir- 
rence  of  the  Treasury,  shall,  within  two  years 
from  the  commencement  of  the  Act,  determine 
what  officers,  clerks,  or  other  persons  holding 
subordinate  positions,  requisite  for  the  permanent 
organisation  of  the  official  stafP  of  the  Supreme 
Court,  and  every  Court  and  Division  thereof, 
shall  be  retained  or  employed ;  and  may,  with  the 
like  concurrence,  abolish  any  unnecessary  office, 
or  reduce,  or  in  case  of  additional  duties  increase, 
the  salary  of  any  office,  or  alter  the  designation  or 
duties  thereof,  notwithstanding  that  the  patron- 
age thereof  may  be  vested  in  an  existing  Judge  : 
Provided  always,  that  if  and  when  under  the  pro- 
visions of  this  Act  any  office  shall  be  abolished  to 
which  any  junior  officer  shall  have  by  statute  a 
direct  or  qualified  right  of  succession,  such  com- 
pensation shall  be  given  to  such  last-mentioned 


officer  in  respect  of  the  loss  of  such  right  of  suc- 
cession as  to  the  Lord  Chancellor,  with  the 
concurrence  of  the  Treasury,  shall  seem  just 

When  a  vacancy  occurs  in  any  office  after  the 
passing  of  this  Act,  an  appointment  shall  not  be 
made  thereto  for  the  period  of  one  month  without 
the  assent  of  the  Lord  Chancellor  given  with  the 
concurrence  of  the  Treasury ;  and  further  the 
Lord  Chancellor  may,  with  the  concurrence  of  the 
Treasuiy,  suspend  the  making  any  appomtment 
to  such  office  for  any  period  not  later  than  the 
first  day  of  December  one  thousand  eight  huddied 
and  seventy-nine,  and  may,  if  it  be  necessary, 
make  provision  in  such  manner  as  he  thinks  fit 
for  the  temporary  discharge  in  the  meantime  of 
the  duties  of  such  office. 

Subject  to  the  provisions  of  this  Act  presening 
their  patronage  to  existing  Judges,  all  offices 
which  may  not  be  abolished  in  manner  aforesaid 
shall  continue,  and  shall  when  vacant  be  filled  up 
in  manner  following : 

All  junior  clerkships  in  the  High  Court  of 
Justice  shall  be  filled  up  by  open  competition, 
but  this  provision  shall   not  apply  to  any 
person  holding  any  office  or  clerkship  at  the 
time  of  the  passing  of  this  Act. 
The  Lord  Chancellor  shall,  with  the  concur- 
rence of  the  Civil  Service  Commissioners, 
make  regulations  as  to  the  qualification  of 
candidates,  and  the  subjects  of  examination. 
All  officers  attached  to  the  High  Court,  or  the 
Chancery  Division  thereof,  who  have  been 
heretofore  appointed  by  the  Master  of  the 
Rolls  or  Vice-Chancellor,   save   those  ap- 
pointed by  competition   as  aforesaid,  shall 
continue,  while  so  attached,  to  be  appointed 
by  the  Master  of  the  Rolls  and  Vice-Chan- 
cellor and  their  successors  respectively  in  the 
same  manner  and  on  the  same  conditions 
and  occasions  as  heretofore. 
All  officers  of  the  Chancery  Division  attached 
to  the  Land  Judges,  heretofore  appointed  by 
such  Judges,  or  who  under  the  provisions  of 
this  Act  shall  be    attached  to  the   Land 
Judges,  save  those  appointed  by  competition 
as  aforesaid,  shall  be  appointed  by  them  i»ith 
such  approval  as  heretofore. 
All  other  officers  attached  to  the  Divisions  of 
the  High  Court  shall,  save  those  appointed 
by  competition  as  aforesaid,  be  appointed  for 
each  such  Division  by  the  President  thereof. 
All  officers  attached  to  any  Judge  shall  be 
appointed  by  the  Judge  to  whom  they  are 
attached. 
Subject  to  these  provisions,  all  officers  assif^ned 
to  perform  duties  with  respect  to  the  Supreme 
Court  of  Judicature  generally,  orattacbrdto 
the  High  Court  of  Justice  generally,  or  the 
Court  of  Appeal,  and  all  Commissioners  to 
take   oaths   or  affidavits  in    the  Supreme 
Courts  and  all  officers  for  whose  appointment 
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other  prorision  is  not  expressly  made  in  this 
section,  shall  be  appointed  by  the  Lord 
Chancellor. 

Provided,  however,  that  all  officers  attached  to 
the  Supreme  Court  of  Judicature,  or  to  the  High 
Court,  or  to  any  Division  or  Judffe  thereof,  who 
have  been  heretofore  appointed  by  the  Lord 
Lieutenant,  shall  not  be  appointed  without  the 
approval  of  the  Lord  Lieutenant. 

Any  statutable  power  existing  at  the  passing 
of  this  Act  to  enable  any  officer  or  officers  of  any 
Court  to  appoint  to  any  office,  or  to  employ  any 
persons  in  duties  appertaining  to  any  office,  is 
nereby  repealed,  and  the  right  of  appointing  to 
such  offices,  if  they  shall  be  continued,  shall  vest, 
in  the  case  of  offices  attached  to  Divisions,  in  the 
Presidents  of  the  Divisions,  and  in  all  other  cases 
in  the  Lord  Chancellor,  but  no  vacancy  in  any  of 
such  offices  shall  be  filled  without  the  concurrence 
of  the  Treasury.  Nothing  herein  contained  shall 
affect  or  be  taken  as  affecting  the  right  of  ap- 
pointment at  present  vested  in  the  district 
registrars  of  the  Court  of  Probate,  under  the  Act 
twentieth  and  twenty-first  Victoria,  chapter 
seventy-nine,  section  one  hundred  and  fourteen. 

Any  qualification  required  for  appointment  to 
any  office  by  any  9tatute  in  force  at  the  com- 
mencement of  this  Act  shall  continue. 

Any  officer  of  the  Supreme  Court  of  Judicature, 
or  of  the  Court  of  Appeal,  or  of  the  High  Court, 
or  of  any  Division  or  Judge  thereof  (other  than 
such  officers  attached  to  the  person  of  a  Judge  as 
are  removable  by  him  at  his  pleasure)  may  be 
removed  by  the  person  having  the  right  of  ap- 
pointment to  the  office  held  by  him,  with  the 
approval  of  the  Lord  Chancellor,  for  reasons  to 
be  assigned  in  the  order  of  removal. 

The  authority  of  the  Supreme  Court  of  Judi- 
cature, and  of  the  Court  of  Appeal  and  of  the 
High  Court  of  Justice,  over  all  or  any  of  the 
officers  attached  to  the  said  Courts,  or  any  of 
them  generally,  with  respect  to  any  duties  to  be 
discharged  by  such  officers  respectively,  may  be 
exercised  by  the  Lord  Chancellor,  and  over  the 
officers  attached  to  any  Division  of  the  High 
Court  by  the  President  of  such  Division,  with 
respect  to  any  duties  to  be  discharged  by  tbem 
respectively. 

74.  Every  person  who  is  or  shall  be  authorised 
to  administer  oaths  in  any  of  the  Courts  whose 
jurisdiction  is  hereby  transferred  to  the  High 
Court  of  Justice  snail  be  a  commissioner  to 
administer  oaths  in  all  causes  and  matters  what- 
soe^•c^  which  may  from  time  to  time  be  depend- 
ing in  the  said  High  Court  or  in  the  Court  of 
Appeal ;  and  every  such  commissioner,  if  a  soli- 
citor, is  hereby  authorised  to  exercise  his  func- 
tions as  such  commissioner  in  anv  part  of  Ireland 
without  regard  to  any  limit  of  place  specified  in 
his  commission.    And  all  answers,  disclaimers, 


examinations,  and  affidavits  in  causes  or  matters 
depending  in  any  of  the  Courts  whose  juris- 
diction is  hereby  transferred  to  the  High  Court 
of  Justice  or  Court  of  Appeal,  or  in  the  said 
High  Ck>urt  of  Justice  or  Court  of  Appeal,  and 
also  acknowledgments  required  for  the  purpose 
of  enrolling  any  deed  in  any  of  the  said  Courts, 
or  affidavits  to  memorials  for  the  purpose  of 
registering  deeds  in  Ireland,  shall  and  may  be 
sworn  and  taken  in  England  or  Scotland,  or  the 
Isle  of  Man,  or  the  Channel  Islands,  or  in  any 
colony,  island,  plantation,  or  place  under  the 
dominion  of  Her  Majesty  in  foreign  parts,  before 
any  judge,  court,  notary  public,  or  person  law- 
fully authorised  to  administer  oatns  in  such 
country,  colony,  island,  plantation,  or  place  re- 
spectively, or  before  any  of  Her  Majesty's  consuls 
or  vice  consuls  in  any  foreign  parts  out  of  Her 
Majesty's  dominions ;  and  the  Judges  and  other 
officers  of  the  several  Divisions  of  the  said  High 
Court  or  Court  of  Appeal,  and  also  the  Registrar 
and  other  officers  of  the  Office  for  the  Registry  of 
Deeds  in  Ireland  shall  take  judicial  notice  of  the 
seal  or  signature,  as  the  case  may  be,  of  any  such 
court,  judge,  notary  public,  person,  consul,  or 
vice  consul  attachea,  appended,  or  subscribed  to 
any  such  answers,  disclaimers,  examinations,  and 
afiidavits,  acknowledgments,  memorials,  or  other 
documents  to  be  used  in  the  said  High  Court,  or 
in  any  of  the  Divisions  thereof,  or  in  the  Court 
of  Appeal,  or  in  the  Office  for  the  Registry  of 
Deeds  in  Ireland. 

75.  After  the  passing  of  this  Act  no  successor 
to  the  existing  Receiver  Master  shall  be  ap* 
pointed;  and  it  shall  be  lawful  for  the  Ix>rd 
Lieutenant,  with  the  consent  of  the  Lord  Chan- 
cellor, to  release  the  existing  Receiver  Master 
from  the  further  discharge  of  his  duties  in  the 
same  manner,  and  upon  the  same  terms,  as  the 
Lord  Chancellor  was  empowered  to  release  the 
other  Masters  by  the  Chancery  (Ireland)  Act, 
1867 ;  and  upon  the  death,  resignation,  or  release 
of  such  existing  Receiver  Master,  the  powers  and 
duties  in  Lunacy  matters  vested  in  and  per- 
formed by  the  Receiver  Master,  other  than  those 
connected  with  the  management  of  land,  shall  be 
exercised  and  performed  by  the  Lord  Chancellor 
and  the  officers  attached  to  him  according  to  the 
course  of  procedure  in  the  Chancellor's  court  and 
offices ;  and  the  powers  and  duties  vested  in  and 
performed  by  such  Receiver  Master  in  reference 
to  the  management  of  landed  estates,  and  the 
supervision  and  control  of  receivers  over  the 
same,  shall  be  exercised  by  the  Land  Judges, 
and  all  matters  and  business  which  shall  be  then 
pending  in  the  office  of  such  Receiver  Master  in 
reference  to  receivers  appointed  over  any  estate 
by  or  in  pursuance  of  any  order  of  the  Court  of 
Chancery,  or  any  of  the  Judges  or  Masters 
thereof,  or  of  the  I^onl  Chancellor  entrusted  by 
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the  Queen's  Sign  Manual  with  jurisdiction  in 
Lunacy,  and  the  accounting  of  such  receivers, 
and  the  letting  and  management  of  the  estates 
over  which  any  such  receiver  shall  have  been 
appointed,  shall  be  thereupon  transferred  to  the 
said  Land  Judges,  and  shall  thenceforth,  subject 
to  any  Rules  of  Court  to  be  made  by  the  Lord 
Chancellor,  with  the  concurrence  of  the  Land 
Judges  or  either  of  them,  be  prosecuted  and  con* 
ducted  before  such  Judges  or  one  of  them  in  the 
same  manner  as  the  same  would  have  been  pro- 
secuted or  conducted  before  the  Receiver  Master 
if  this  Act  had  not  been  passed ;  and  all  matters 
and  business,  other  than  as  aforesaid  and  other 
than  the  audit  of  public  accounts,  which  shall  be 
then  pending  in  the  office  of  such  Receiver  Master 
shall,  subject  to  Rules  of  Court  and  to  the  power 
of  transfer,  be  distributed  among  the  Judges  of 
the  Chancery  Division  of  the  said  High  Court  as 
the  Lord  Chancellor,  with  the  concurrence  of 
any  two  of  the  Judges  of  the  said  Division,  shall 
direct. 

Any  references  to  appoint  receivers  over  land 
which  may  be  made  by  any  Judge  of  the  High 
Court  of  Justice,  including  the  Lord  Chancellor 
entrusted  in  Lunacy  as  aforesaid,  after  the  death, 
resignation,  or  release  of  said  Receiver  Master, 
shall  be  made  to  the  said  Land  Judges,  or  one 
of  them,  and  the  accounting  of  the  receivers 
appointed  either  under  such  references  or  by 
the  Land  Judges  themselves,  or  by  any  other 
Judge,  and  the  control  of  such  receivers,  and  the 
management  of  the  estates  over  which  they  shall 
be  appointed,  shall  be  exercised  by  the  Land 
Judges. 

Provided  always,  that  nothing  herein  contained 
shall  prevent  any  Judge,  or  the  Lord  Chancellor 
intrusted  in  Lunacy  as  aforesaid,  from  himself 
appointing  a  receiver  over  land,  or  over  personal 
estate  other  than  land,  in  any  case  in  which  he 
shall  think  it  expedient  to  do  so ;  and  in  any 
such  case  the  Judge  may^  if  he  shall  think  it 
expedient,  and  in  all  cases  in  which  he  shall 
appoint  a  receiver  over  personal  estate  other  than 
land  he  shall,  by  order  direct  that  all  subsequent 
proceedings  with  regard  to  such  receiver  shall  be 
taken  in  his  own  Court,  and  thereupon  all  such 
proceedings  shall  be  taken  before  such  Judge  or 
nis  officers. 

Appeals  from  any  orders  made  by  the  said 
Land  Judges  with  regard  to  any  matters  con* 
nected  with  receivers  or  the  management  of  land 
shall  lie  to  the  Court  of  Appeal  and  not  to  the 
Court  or  Judge  by  whom  reference  to  them  to 
appoint  or  take  the  accounts  of  a  receiver  shall 
have  been  made,  and  no  order  so  made  shall 
require  to  be  confirmed  by  such  last-mentioned 
Court  or  Judge. 

Subject  to  any  Rules  of  Court,  and  unless  the 
Court  or  Judge  by  whom  any  such  reference  shall 
be  made  shall  otherwise  order,  all  sums  of  money 


received  by  any  receiver  shall,  after  payment  of 
or  providing  for  the  necessary  outgoings  of  and 
allowances  in  respect  of  the  estate  over  which  he 
shall  be  so  appointed,  be  lodged  to  the  credit  of 
the  cause  or  matter  in  which  the  reference  to  the 
Land  Judges  shall  have  been  made,  or  shall  be 
paid  by  said  Receiver  according  to  the  orders 
of  the  Judge  to  whom  such  cause  or  matter  is 
attached. 

The  jurisdiction  to  audit  certain  public  accounts 
(incluaing  accounts  of  the  Commissioners  of 
Charitable  Donations  and  Bequests  in  Ireland), 
and  every  other  jurisdiction  (if  any)  not  in  refe- 
rence to  causes,  matters,  or  proceedings  in  Chan- 
cery, now  vested  in  the  Receiver  Master,  shall 
(unless  the  Lord  Lieutenant  in  Council  shall 
otherwise  direct),  after  the  death,  resignation,  or 
release  of  the  existing  Receiver  Master,  vest  in 
and  be  exercised  by  the  Local  Government  Board 
for  Ireland.  It  shall  be  lawful  for  the  Lord 
Lieutenant  in  Council  at  any  time  and  from  time 
to  time  after  the  passing  of  this  Act  to  make 
such  rules  and  regulations  as  to  the  Lord  Lieu- 
tenant in  Council  shall  seem  fit  for  providing  for 
the  complete,  proper,  and  efficient  exercise  by  the 
Local  Government  Board,  or  by  such  other 
authority  or  authorities,  or  person  or  persons  as 
by  the  Lord  Lieutenant  in  Council  may  be  ap- 
pointed in  that  behalf,  of  the  jurisdiction  or  juris- 
dictions aforesaid. 

The  officers  connected  with  the  office  of  the 
Receiver  Master  shall  (subject  to  the  provisions 
herein-after  contained)  be  transferred  and  at- 
tached to  the  Land  Judges,  and  the  said  officers 
shall  be  emploved  in  duties  similar  or  analogous 
to  those  which  they  at  present  discharge,  and 
they  shall  hold  their  offices  by  the  same  tenure 
and  upon  the  same  terms  and  conditions,  and 
receive  the  same  salaries,  and,  if  entitled  to  pen- 
sions, be  entitled  to  the  same  pensions,  and  sndi 
salaries  and  pensions  shall  be  chargeable  upon 
and  payable  out  of  the  same  funds,  as  if  this  Act 
had  not  been  passed. 

Notwithstanding  anything  herein-before  pro- 
\dded,  it  shall  be  lawful  for  the  Lord  Lieutenant 
in  Council  to  transfer  and  attach  to  the  Local 
Government  Board,  or  to  any  other  authority  or 
person  appointed  to  exercise  any  jurisdiction  nov 
vested  in  the  Receiver  Master,  any  of  the  said 
officers  heretofore  engaged  in  the  performance  of 
duties  connected  with  any  jurisdiction  which 
shall,  under  or  in  pursuance  of  this  Act,  be 
vested  in  such  Board,  authority,  or  person,  and 
to  require  any  of  the  said  officers  to  perform  such 
duties  connected  with  the  said  jurisdiction,  and 
similar  or  analogous  to  those  which  they  at 
present  perform,  in  such  maimer,  and  subject  to 
such  authority  and  control,  as  the  Lord  Lien- 
tenant  in  Council  may  prescribe,  and  also  to 
require  any  of  the  officers  hereby  transferred  and 
attached  to  the  Land  Judges  to  give  mistaiwyj 
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by  the  discharge  of  any  duties  similar  or  analo- 
gous to  those  which  they  at  present  discharge, 
to  the  Local  Goveroment  Board,  or  any  other 
authority  or  person  exercising  any  jurisdiction 
which  shall  under  or  in  pursuance  of  this  Act  be 
vested  in  such  Board,  authority,  or  person,  at 
such  times,  in  such  manner,  and  subject  to  such 
control  and  conditions  as  the  Lord  Lieutenant  in 
Coancil  may  prescribe. 

Provided  also,  that  all  the  powers  relating 
to  existing  officers  of  the  Courts,  and  to  the 
re-organisation  and  new  arrangement  of  offices 
herein  contained,  shall  also  apply  to  the  officers 
of  the  Receiver  Master. 

General  orders  shall  be  made  by  the  Lord 
Chancellor  with  the  concurrence  of  the  Land 
Judges,  or  either  of  them,  to  regulate  the  prac- 
tice and  procedure  connected  with  the  matters 
the  subject  of  this  section. 

The  duties  imposed  upon  the  Land  Judges  bv 
this  section  (so  long  as  there  shall  be  two  such 
Judges)  shall  be  discharged  by  the  junior  Judge 
for  the  time  beuig ;  snd  in  distributing  the  other 
business  of  the  Land  Judges  between  them, 
regard  shall  be  had  to  this  provision. 

The  Lord  Lieutenant,  with  the  consent  of  the 
Lord  Chancellor,  may,  if  he  shall  think  fit, 
before  the  commencement  of  this  Act,  exercise 
the  powers  by  this  section  conferred  with  respect 
to  tne  release  of  the  Receiver  Master  from  the 
further  discharge  of  his  duties,  and  in  such  case, 
or  in  case  of  vacancy  in  the  office  before  the 
commencement  of  this  Act,  the  several  provisions 
in  this  section  contained  shall  take  effect,  and 
such  of  the  same  as  relate  to  the  Land  Judges 
shall  be  applicable  and  shall  applv  to  the  Judges 
of  the  Landed  Estates  Court,  and  such  as  relate 
to  the  Judges  of  the  Chancery  Division  shall  be 
applicable  and  shall  apply  to  the  Judges  of  the 
Court  of  Chancery. 

76.  There  shall  be  paid  to  every  salaried  officer 
appointed  in  pursuance  of  this  Act  such  salary 
out  of  monevs  provided  by  Parliament  as  may  be 
determined  by  the  Treasury  with  the  concurrence 
of  the  Lord  Chancellor. 

An  officer  attached  to  the  person  of  a  Judge 
shall  not  be  entitled  to  any  pension  or  compen- 
sation in  respect  of  his  retirement  from  or  the 
abolition  of  his  office  except  so  far  as  he  may  be 
entitled  thereto  independently  of  this  Act ;  but 
every  other  officer  to  be  hereafter  appointed  in 
pursuance  of  this  part  of  this  Act,  and  whose 
whole  time  shall  be  devoted  to  the  duties  of  his 
office,  shall  be  deemed  to  be  employed  in  the 
permanent  Civil  Service  of  Her  Majesty,  and 
shall  be  entitled  as  such  to  a  pension  or  com- 
pensation in  the  same  manner,  and  upon  the 
same  terms  and  conditions,  as  the  other  perma- 
nent ci^-il  servants  of  Her  Migesty  are  entitled  to 
pension  or  compensation. 


77>  Clerks  of  Assize  and  Nisi  Prius  on  circuit 
and  at  winter  assizes  may  be  appointed  and  paid 
in  the  same  manner  as  heretofore.  Clerks  of 
Nisi  Prius  in  Dublin  may  be  appointed  by  the 
existing  Chief  Judges  of  the  Queen's  Bench, 
Common  Pleas,  and  Exchequer  Divisions,  and 
shall  be  paid  as  heretofore;  but  such  right  of 
appointment  shall  not  be  continued  to  their 
successors,  and  other  provisions  shall  be  made 
for  the  discharge  of  the  duties  now  discharf{ed  by 
such  clerks  under  the  provisions  of  this  Act 
relating  to  future  offices  of  the  High  Court. 

78.  From  and  after  the  commencement  of  this 
Act,  all  persons  admitted  as  solicitors,  attorneys, 
or  proctors  of  or  by  law  empowered  to  practise 
in  any  Court,  the  jurisdiction  of  which  is  hereby 
transferred  to  the  High  Court  of  Justice  or  the 
Court  of  Appeal,  shall  be  called  SoUcitors  of  the 
Court  of  Judicature,  and  shall  be  entitled  to  the 
same  privileges  and  be  subject  to  the  same  obli- 
gations, so  far  as  circumstances  will  permit,  as 
S  this  Act  had  not  passed ;  and  all  persons  who 
from  time  to  time,  if  this  Act  had  not  passed, 
would  have  been  entitled  to  be  adnutted  as 
solicitors,  attorneys,  or  proctors  of  or  been  by 
law  empowered  to  practise  in  any  such  Courts, 
shall  be  entitled  to  be  admitted  and  to  be  cidled 
Solicitors  of  the  Court  of  Judicature  and  shall 
be  admitted  by  the  Lord  Chancellor,  and  shall, 
so  far  as  circumstances  will  permit,  be  entitled 
as  such  solicitors  to  the  same  privileges  and  be 
subject  to  the  same  obligations  as  if  this  Act 
had  not  passed. 

Any  solicitors,  attorneys,  or  proctors  to  whom 
this  section  applies  shall  be  deemed  to  be  officers 
of  the  Court  of  Judicature ;  and  that  Court,  and 
the  High  Court  of  Justice,  and  the  Court  of 
Appeal  respectively,  or  any  Division  or  Judge 
thereof,  may  exercise  the  same  jurisdiction  in 
respect  of  such  solicitors  or  attorneys  as  any  one 
of  Her  Mi^esty's  superior  courts  of  law  or  equity 
might  previously  to  the  passing  of  this  Act  have 
exercised  in  respcMst  of  ta^  solicitor  or  attorney 
admitted  to  practise  therein. 


PART  VI. 


Jurisdiction  qf  Inferior  Courts. 

79,  The  several  rules  of  law  enacted  and  de- 
clared by  this  Act  shall  be  in  force  and  receive 
effect  in  all  Courts  whatsoever  in  Ireland,  so  far 
as  the  matters  to  which  such  Rules  relate  shall  be 
respectively  cognizable  by  such  Courts.  And 
Rules  of  Court  as  to  pleading,  practice,  and 
procedure,  empowered  to  be  made  by  Order  in 
Council  as  herein-before  provided,  sfiall  be  ap- 

flicable  to  Recorders  Local  Courts  of  Record  m 
reland,  or  to  such  one  or  more  of  them,  and  to 
such  extent  and  in  such  manner  only  as  the  said 
Order  may  direct. 
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PART  VII. 

Miscellaneous  Provisions, 

80.  All  books,  documents,  papers,  and  chattels 
in  the  possession  of  any  Court,  the  jurisdiction 
of  which  is  hereby  transferred  to  the  High  Court 
of  Justice  or  to  the  Couit  of  Appeal,  or  of  any 
officer  or  person  attached  to  any  such  Court,  as 
such  officer,  or  by  reason  of  his  being  so  at- 
tached, shall  be  transferred  to  the  Supreme 
Court  of  Judicature,  and  shall  be  dealt  with  by 
such  officer  or  person  in  such  manner  as  the 
High  Court  of  Justice  or  the  Court  of  Appeal 
may  by  order  direct ;  and  any  })erson  failing  to 
comply  with  any  order  made  for  the  purpose  of 
giving  effect  to  this  section  shall  be  guilty  of  a 
contempt  of  the  Court  making  such  order. 

81.  Tliis  Act,  except  as  herein  is  expressly 
directed,  shall  not,  unless  or  until  other  commis- 
sions are  issued  in  pursuance  thereof,  affect  the 
circuits  of  the  Judges  or  the  issue  of  any  Com- 
missions of  Assize,  Nisi  Prius,  Oyer  and  Ter- 
miner, Gaol  Delivery,  or  other  commissions  for 
the  discharge  of  civil  or  criminal  business  on 
circuit  or  otherwise,  or  any  patronage  vested  in 
any  Judges  going  circuit,  or  the  position,  salaries, 
or  duties  of  any  officers  transferred  to  the  Court 
of  Judicature  who  are  now  officers  of  the  Courts 
of  Common  Law  in  Ireland,  and  who  perform 
duties  in  relation  to  either  the  civil  or  criminal 
business  transacted  on  circuit. 

82.  This  Act,  except  so  far  as  herein  is  ex- 
pressly directed,  shall  not  affect  the  office  of  Lord 
Chancellor,  nor  the  rank,  salary,  or  pension  at- 
tached to  such  office ;  and  the  officers  in  the 
Lunacy  Department,  and  the  officers  personally 
attached  to  or  connected  with  the  Lord  Chan- 
cellor, shall  continue  attached  to  him  in  the 
same  manner  as  if  this  Act  had  not  passed ;  and 
all  duties  which  any  officer  of  the  Court  of 
Chancery  may  now  be  required  to  perform  in 
aid  of  any  duty  whatsoever  of  the  Lord  Chan- 
cellor may  in  like  manner  be  required  to  be  per- 
formed by  such  officer  when  transferred  to  the 
Court  of  Judicature,  and  by  his  successors.  It 
shall  be  in  the  power  of  the  Lord  Chancellor, 
with  the  concurrence  of  the  Treasury,  to  abolish 
or  alter  the  duties  and  designation  of  any  offices 
whether  in  the  Lunacy  Department  or  attached 
to  himself,  and  to  fix  the  salaries  of  such  as 
shall  be  retained,  but  so  that  no  existing  officer 
holding  office  during  good  behaviour  shall  re- 
ceive a  leas  salary  than  heretofore,  or  hold  office 
otherwise  than  he  did  before. 

83.  When  the  Great  Seal  of  Ireland  is  in 
commission,  the  Lords  Commissioners  shall 
represent  the  Lord  Chancellor  for  the  purposes 
of  this  Act,  save  that  as  to  the  Presidency  of  the 


Court  of  Appeal,  and  the  appointment  or  ap- 
proval of  officers,  or  the  sanction  to  any  order 
for  the  removal  of  officers,  or  any  other  act  to 
which  the  concurrence  or  presence  of  the  Lord 
Chancellor  is  hereby  made  necessary,  the  powers 
given  to  the  Lord  Chancellor  by  this  Act  maj 
be  exercised  by  the  Senior  Lord  Commissioner 
for  the  time  being. 


PART  VIII. 

Court  Fees, 


84.  The  Ijord  Chancellor,  with  the  advice  and 
consent  of  the  other  Presidents  of  the  Divisions 
of  the  High  Court,  or  any  one  of  them,  and  mh 
the  concurrence  of  the  Treasury,  may,  cither 
before  or  after  the  commencement  of  this  Act, 
by  order,  fix  the  fees  and  per-centages  to  be 
taken  in  the  High  Court  of  Justice  or  in  the 
Court  of  Appeal,  or  any  office  connected  there- 
with, or  by  any  officer  of  those  Courts,  or  the 
Lord  Chancellor  or  other  Judge  of  those  Courts, 
which  officer  is  paid  wholly  or  partly  out  of 
public  moneys,  and  may  from  time  to  time  by 
order  increase,  reduce,  or  abolish  all  or  any  of 
such  fees  and  per-centages,  and  appoint  nev 
fees  and  per-centages  to  be  taken  in  the  said 
Courts  or  offices  or  any  of  them,  or  by  any  such 
officer  as  aforesaid. 

All  such  fees  and  per-oentages  shall  (save  as 
otherwise  directed  by  the  order)  be  paid  into  the 
receipt  of  Her  Majesty's  Exchequer  and  be  car- 
ried to  the  Consolidated  Fund,  and  with  respect 
thereto  the  following  rules  shall  be  observed : 
(1.)  The  fees  and  per-centages  shall  (except  so 
far  as  the  order  may  otherwise  direct) 
be  token  by  stamps,  and  if  not  taken 
by  stamps  shall  be  taken,  applied,  ac- 
counted   for,  and    paid  over  in  such 
manner  as    may  be    directed   by  this 
order : 
(2.)  Such  stamps  shall  be  impressed  or  ad- 
hesive, as  the  Treasury  may  from  time 
to  time  direct : 
(3.)  The  TreasuiT,  with  the  concurrence  of 
the  Lord  Qiancellor,  may  from  time  to 
time  make  such  rules  as  may  seem  fit 
for  publishing  the  amount  oi  the  fees 
and  regulating  the  use  of  such  stamps, 
and    for    prescribing    the    application 
thereof  to    documents    from   time  to 
time  in  use  or  required  to  be  used  for 
the  purposes  of  such  stamps,  and  for 
ensuring  the  proper  cancellation  of  ad- 
hesive stamps,  and  for  keeping  accounts 
of  such  stamps : 
(4.)  Any  document  which  ought  to  bear  a 
stamp  in  pursuance  of  tliis  Act,  or  any 
order  maae  thereunder,  shall  not  ht 
received,  filed,  used,  or   admitted  in 
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evidence  unless  and  until  it  is  properly 
stamped  within  the  time  prescribed  by 
the  rules  under  this  section  regulating 
the  use  of  stamps,  but  if  any  such 
document  shall^  through  mistake  or 
inadvertence,  be  received,  filed,  or  used 
without  being  properlv  stamped,  the 
Lord  Chancellor  or  the  Court  may, 
if  he  or  it  shall  think  fit,  order  that  the 
same  be  stamped  as  in  such  order  may 
be  durected;  and  on  such  document 
being  stamped  accordingly,  the  same, 
and  every  proceeding  relating  thereto, 
shall  be  as  valid  as  if  such  document 
had  been  properly  stamped  in  the  first 
instance;  provided  that  no  document 
shall  be  stomped  as  aforesaid  contrary 
to  the  provisions  of  any  other  Act  of 
ParBament  for  the  time  being  in  force, 
nor  without  payment  of  any  penalty 
prescribed  by  any  such  Act : 

(5.)  The  Commissioners  of  Inland  Revenue 
shall  keep  such  separate  accounts  of  all 
money  received  in  respect  of  stamps 
under  this  Act,  and  under  any  orders 
made  in  pursuance  thereof,  as  the 
Treasury  may  from  time  to  time  direct, 
and,  subject  to  the  deduction  of  any 
expenses  incurred  by  those  Commis- 
sioners in  the  execution  of  this  section, 
the  money  so  received  shall,  under  the 
direction  of  the  Treasuiy,  be  carried 
to  and  form  part  of  the  Consolidated 
Fund. 

(6.)  Any  i)erson  who  forges  or  counterfeits  any 
such  stamp,  or  uses  any  such  stamp 
knowing  the  same  to  be  forged  or 
counterfeit,  or  to  have  been  previously 
cancelled  or  used,  shall  be  guilty  of 
forgery,  and  be  liable  on  conviction  to 
penal  servitude  for  a  term  not  exceeding 
seven  years,  or  to  imprisonment  with 
or  without  hard  labour  for  a  term  not 
exceeding  two  years. 

An  order  under  this  section  may  abolish  any 
existing  fees  and  per-centages  which  may  be 
taken  in  the  said  courts  or  offices  or  any  of  them, 
or  by  the  said  officers  or  anv  of  them,  but  subject 
to  the  provisions  of  any  order  made  in  pursuance 
of  this  section,  the  existing  fees  and  per-centages 
shall  continue  to  be  taken  and  accounted  for  in 
the  existing  manner.  All  orders  made  in  pur- 
suance of  this  section  shall  be  laid  before  each 
House  of  Parliament  within  such  time  and  shall 
be  subject  to  be  annulled  in  such  manner  as  is  in 
this  Act  provided. 


PART  IX. 

Unclaimed  Dividetids  in  Bankruptcy, 

85.  From  and  after  the  passing  of  this  Act, 
sections  eighlnr-four  and  two  hundred  and  ninety- 
seven  of  the  Irish  Bankrupt  and  Insolvent  Act, 
1857,  shall  be  and  the  same  are  hereby  repealed, 
and  the  following  ^provisions  shall  thereupon  be 
in  force  and  have  dOPect : 

As  soon  as  may  be  after  the  passing  of  this 
Act,  the  Governor  and  Company  of  the  Bank  of 
Ireland  shall,  upon  an  order  of  the  Lord  Chan- 
cellor to  be  made  in  that  behalf,  transfer  to  the 
account  of  the  Commissioners  for  the  Reduction 
of  the  National  Debt  at  the  Bank  of  Enffland  all 
Government  securities  standing  in  thebooks  of 
the  Bank  of  Ireland  at  the  time  of  the  passing  of 
this  Act  to  the  credit  of  an  account  called  "  the 
Unclaimed  Dividend  Account "  under  the  Irish 
Bankruptcy  and  Insolvent  Act,  1857. 

As  soon  as  the  said  Government  securities 
have  been  so  transferred,  the  Treasury  shall  by 
warrant  direct  the  Governor  and  Company  of  the 
Bank  of  England  to  cancel  such  securities  in 
their  books. 

The  cash  standing  in  the  books  of  the  Bank 
of  Ireland  at  the  time  of  the  passing  of  this  Act 
to  the  credit  of  an  account  called  "the  Un- 
claimed Dividend  Account"  under  the  Irish 
Bankrupt  and  Insolvent  Act,  1857,  or  so  much 
of  the  same  as  shall  be  determined  by  the  Trea- 
sury,  and  all  dividends  and  aU  moneys  the  pro- 
duce of  any  bankrupt,  arranging  debtors,  or 
insolvent  estate,  whicn  shall  from  time  to  time 
after  the  passing  of  this  Act  be  paid  into  or 
transferred  to  the  credit  of  the  ''Unclaimed 
Dividend  Account"  under  the  provisions  of 
section  two  hundred  and  ninety-five  of  the  Irish 
Bankrupt  and  Insolvent  Act,  1857,  and  which 
have  remained  unclaimed  for  a  period  of  not  less 
than  five  years  from  the  time  on  which  the  same 
have  been  respectivelv  paid  into  or  transferred  to 
the  said  account,  shall  be  from  time  to  time  paid 
to  the  account  of  the  Commissioners  for  the 
Reduction  of  the  National  Debt  in  such  manner 
as  the  Treasury  may  direct.  The  Commissioners 
for  the  Reduction  of  the  National  Debt  shidl 
apply  all  cash  transferred  to  their  account  in  pur- 
suance of  this  section  in  reduction  of  the  National 
Debt  in  the  same  manner  as  the  moneys  issued 
to  them  under  the  Sinking  Fund  Act,  1875. 

Where  any  Court  having  jurisdiction  in  the 
matter  of  Bankruptcy  is  satisfied  that  any  person 
claiming  is  entitled  to  any  dividend  or  other 
payment  out  of  the  moneys  carried  to  the  account 
of  the  said  Commissioners  under  the  provisions 
of  this  section,  such  Court  may  order  payment  of 
the  same  in  like  manner  as  it  might  have  done  if 
the  same  had  not  been  carried  to  the  said  last- 
mentioned  account.  In  case  the  moneys  standing 
to  the  credit  of  the  said  Unclaimed  Dividend 
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Account  shall  at  any  time  be  insufficient  to  meet 
the  payments  to  be  made  out  of  the  same,  the 
Treasury  shall  issue  out  of  the  Consolidated 
Fund,  or  out  of  the  growing  produce  thereof, 
such  sum  as  may  appear  to  them  tu  be  necessary 
to  provide  for  the  said  payments. 

AH  salaries,  allowances,  damages,  costs,  and 
expenses  before  the  passing  of  this  Act  charged 
on  and  payable  out  of  the  said  Unclaimed  Divi- 
dend Account,  or  the  interest  and  profit  arising 
therefrom,  shall,  from  and  after  the  passing  of 
this  Act,  be  paid  out  of  moneys  to  be  provided  by 
Parliament  for  such  purpose. 


PART  X. 

Final  Appeal, 

8().  All  decisions,  judgments,  decrees,  or  orders 
of  the  Court  of  Appeal  shall  be  subject  to  appeal 
to  the  House  of  Lords  in  the  cases  and  under  the 
conditions  in  and  under  which  the  like  decisions, 
decrees,  judgments,  or  orders  of  the  Court  of 
Appeal  in  Chancery  in  Ireland,  or  of  the  Court  of 
Exchequer  Chamber  in  Ireland,  would  have  been 


subject  to  appeal  to  the  House  of  Lords  or  to  the 
Queen  in  Council  if  this  Act  had  not  been  passed, 
or  as  may  be  directed  by  any  Act  of  Parliament 
afPecting  the  appellate  jurisdiction  of  the  House 
of  Lords,  or  any  powers  therein  contained. 

Except  as  herein-before  provided  with  respect 
to  error  in  certain  cases  on  the  Crown  side  of  the 
Queen's  Bench  Division,  error  or  appeal  from 
any  judgment,  decree,  or  order  subsequent  to  the 
commencement  of  this  Act,  of  the  High  Court  of 
Justice,  or  any  Division  or  Judge  thereof,  or  of 
the  Courts  of  Admiralty  or  Bankruptcy,  or  any 
Judge  of  the  same  respectively,  may  be  brought 
only  to  the  Court  of  Appeal  constituted  by  this 
Act,  and  not  directly  to  the  House  of  Lords  or 
Queen  in  Council,  any  previous  law  or  usage  to 
the  contrary  notwithstanding. 

Nothing  in  this  Act  shall  prejudice  any  right 
existing  at  the  conunencement  of  this  Act  to 
prosecute  any  pending  writ  of  error  or  appeal,  or 
to  bring  error  or  appeal  to  the  House  of  Lords, 
or  to  the  Queen  in  Council,  from  any  prior  judg- 
ment or  order  of  any  Court  whose  jurisdiction  is 
hereby  transferred  to  the  High  Court  of  Justice 
or  to  the  Court  of  Appeal. 


-•«5*»oo- 


ScHBDULE* 


The  following  are  the  rules  referred  to  in  the 
sixty-first  section  of  this  Act  :— 

Form  of  Action  and  Summons. 
(Form  of  action  in  High  Court.) 

1 .  All  actions  which  have  hitherto  been  com- 
menced by  writ  of  summons  and  plaint  in  the 
Superior  Courts  of  Common  Law  in  Ireland,  and 
all  suits  which  have  hitherto  been  commenced  by 
bill  or  information  in  the  High  Court  of  Chan- 
cery, shall  be  instituted  in  the  High  Court  of 
Justice  by  a  proceeding  to  be  called  an  action. 

All  other  proceedings  in  and  applications  to 
the  High  Court  may,  subject  to  Rules  of  Court, 
be  taken  and  made  in  the  same  manner  as  they 
would  have  been  taken  and  made  in  any  Court 
in  which  any  proceeding  or  application  of  the 
like  kind  coidd  have  been  taken  or  made  if  this 
Act  had  not  passed. 

Writ  of  Summons, 
(Actions  to  be  commenced  by  writ.) 

2.  Every  action  in  the  High  Court  shall  be 
commenced  by  a  writ  of  summons  which  shall  be 
indorsed  with  a  statement  of  the  nature  of  the 
claim  made,  or  of  the  relief  or  remedy  required 


in  the  action,  and  which  shall  specify  the  Divi- 
sion of  the  High  Court  to  which  it  is  intended 
that  the  action  should  be  assigned. 

3.  Every  writ  of  summons  and  the  indorse- 
ment thereon  may  be  in  one  of  the  forms  herein- 
after referred  to,  and  any  costs  incurred  by  the 
use  of  any  more  prolix  or  other  forms  of  writs  or 
of  indorsements  thereon  than  the  forms  herein- 
after referred  to  shall  be  liome  by  the  party 
using  the  same  unless  the  Court  shall  otherwise 
prescribe. 

4.  Every  writ  of  summons  and  also  every  other 
writ  shall  bear  date  on  the  day  on  which  the 
same  shall  be  issued,  and  shall  be  tested  in  the 
name  of  the  Lord  Chancellor,  or,  if  the  office  of 
Lord  Chancellor  shall  be  vacant,  in  the  name  of 
the  Lord  Cbief  Justice  of  Ireland. 

5.  The  indorsement  of  claim  shall  be  made  on 
every  writ  of  summons  before  it  is  issued. 

6.  In  the  indorsement  it  shall  not  be  essential 
to  set  forth  the  precise  ground  of  complaint,  or 
the  precise  remedy  or  relief  to  which  the  plaintiff 
considers  himself  entitled.  The  plaintiff  mar. 
by  leave  of  the  Court  or  Judge,  amend  such 
indorsement  so  as  to  extend  it  to  any  other  cause 
of  action  or  any  additional  remedy  or  relief.  If 
none  of  the  forms  herein-after  referred  to  shall 
be  applicable  to  the  case,  such  other  similarly 
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concise  farm  maybe  used  as  the  nature  of  the 
case  may  require. 

7.  Writs  of  summons  shall  be  prepared  by  the 
plaintiff  or  his  solicitor  in  such  manner  as  shall 
be  directed  by  rules,  and  shall  be  sealed  by  the 
proper  officer^  and  shall  thereupon  be  deemed  to 
be  issued. 

8.  The  plaintiff  or  his  solicitor  shall,  on  pre- 
senting any  writ  of  summons  for  sealiufir,  leave 
with  the  officer  a  copy  of  such  writ,  and  all  the 
indorsements  thereon,  and  such  copy  shall  be 
signed  by  or  for  the  solicitor  leaving  the  same, 
or  by  the  plaintiff  himself  if  he  sues  in  person. 

9.  The  officer  receiving  such  copy  shall  file  the 
same,  and  an  entry  of  the  filing  thereof  shall  be 
made  in  a  book  to  be  called  the  Cause  Book,  in 
such  manner  as  shall  be  directed  by  rules. 

10.  Except  as  otherwise  provided  by  this  Act, 
all  writs  of  summons  shall  be  served  in  the 
same  manner  respectively  as  process  from  the 
Court  whose  jurisdiction  is  transferred  to  the 
High  Court  might  have  been  served  if  this  Act 
had  not  been  passed,  and  the  High  Court  shall 
have  the  same  power  of  directing  substitution  of 
service,  or  that  any  service  already  made  should 
be  deemed  good,  or  that  notice  should  be  sub- 
stituted for  service,  as  might  have  been  exercised 
by  the  said  Courts  respectively  if  this  Act  had 
not  been  passed. 

11.  Service  of  a  writ  of  summons  to  recover 
possession  of  land  may  be  made  in  the  same 
manner  as  a  summons  and  plaint  in  ejectment 
might  have  been  served  if  this  Act  had  not  been 
passed. 

Interpleader. 

12.  The  procedure  and  practice  used  before 
the  passing  of  this  Act  with  respect  to  inter- 
pleader by  Courts  of  Common  Law  in  Ireland 
shall  apply  to  all  the  Divisions  of  the  High 
Court  of  Justice,  and  the  application  by  a 
defendant  shall  be  made  at  any  time  after  being 
served  with  a  writ  of  summons  and  before 
delivering  a  defence. 

Appearance. 

1.3.  The  Defendant  shall  be  bound  to  appear 
lo  the  writ  of  summons  at  such  time  and  in 
such  manner  ag  may  be  directed  by  rules. 

14.  It  shall  not  be  necessary  for  the  defendant 
on  entering  an  appearance  to  any  writ  of  sum- 
mons to  file  any  defence  or  answer  thereto.  He 
shall  enter  an  appearance  by  delivering  to  the 
proper  officer  a  memorandum  in  writing,  dated 
on  the  day  of  delivering  the  same,  and  containing 
the  name  of  the  defendant's  solicitor,  or  stating 
that  the  defendant  defends  in  person. 

The  solicitor  of  a  defendant  appearing  by  a 
solicitor  shall  state  in  such  memorandum  his 
zegislsred  rendeacjs^ 


A  defendant  appearing  in  person  shall  state  in 
such  memorandum  his  address,  and  a  place  to  be 
called  his  address  for  service,  which  shall  be  in 
Ireland. 

15.  If  the  memorandum  does  not  contain  such 
address  it  shall  not  be  received ;  and  if  any  such 
address  shall  be  illusory  or  fictitious,  the  appear- 
ance may  be  set  aside  by  the  Court  or  a  Judge, 
on  the  appUcation  of  the  plaintiff. 

16.  Upon  receipt  of  a  memorandum  of  appear- 
ance the  officer  shall  forthwith  enter  the  appear- 
ance in  the  Cause  Book. 

1/.  Any  person  not  named  as  a  defendant  in  a 
writ  of  summons  for  the  recovery  of  land  may, 
by  leave  of  the  Court  or  Judge,  appear  and' 
defend,  on  filing  an  affidavit  showing  that  he  is 
in  possession  of  the  land  either  by  himself  or 
his  tenant. 

18.  Any  person  appearing  to  defend  an  action 
for  the  recovery  of  land  as  landlord,  in  respect 
of  property  whereof  he  is  in  possession  only  by 
his  tenant,  shall  state  in  his  appearance  that  he 
appears  as  landlord. 

Parties. 

19.  No  action  shall  be  defeated  by  reason  of 
the  misjoinder  of  parties,  and  the  Court  may  in 
^very  action  deal  with  the  matter  in  controversy 
so  far  as  regards  the  rights  and  interests  of  the 
parties  actually  before  it.  The  Court  or  Judge 
may,  at  anv  stage  of  the  proceedings,  either 
upon  or  without  the  application  of  either  party, 
in  the  manner  prescribed  by  rules,  and  on  such 
terms  as  mwr  appear  to  the  Court  or  a  Judge  to 
be  just,  order  that  the  name  or  names  of  any 
party  or  parties,  whether  as  plaintiffs  or  as 
defendants,  improperly  joined  be  struck  out,  and 
that  the  name  or  names  of  any  party  or  parties 
whether  plaintiffs  or  defendants,  who  ought  to 
have  been  joined,  or  whose  presence  before  the 
Court  may  be  necessaiy  in  order  to  enable  the 
Court  effectually  and  completely  to  adjudicate 
upon  and  settle  all  the  questions  involved  in  the 
action,  be  added.  No  person  shall  be  added  as  a 
plaintiff  suing  without  a  next  friend,  or  as  the 
next  fnend  of  a  plaintiff  under  any  disability 
without  his  own  consent  thereto.  All  parties 
whose  names  are  so  added  as  defendants  shall  be 
served  with  a  summons  or  notice  in  such  manner 
as  may  be  prescribed  by  rules  or  by  any  special 
order,  and  the  i)roceedings  as  against  them  shall 
be  deemed  to  have  begun  only  on  the  service  of 
such  summons  or  notice. 

20.  When  there  are  numerous  parties  having 
the  same  interest  in  one  action,  one  or  more  c5' 
such  parties  may  sue  or  be  sued,  or  may  be 
authorised  by  the  Court  to  defend  in  such  action 
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Pleading^ 

21.  Unless  the  defendant  in  an  action  at  the 
time  of  his  appearance  shall  state  that  he  does 
not  require  the  delivery  of  a  statement  of  com- 
plaint, the  plaintiff  shall,  within  such  time  and 
in  such  manner  as  may  be  directed  by  rules, 
deliver  to  the  defendant  after  his  appearance  a 
statement  of  his  complaint  and  of  the  relief  or 
remedy  to  which  he  claims  to  be  entitled.  The 
defendfant  shall,  within  such  time  and  in  such 
manner  as  may  be  directed  as  aforesaid,  deliver 
to  the  plaintiff  a  statement  of  his  defence,  set-off, 
or  counter-claim  (if  any),  and  the  plaintiff  shall 
in  like  manner  deliver  a  statement  of  his  reply 
(if  any)  to  such  defence,  set-off,  or  counter-claim. 
Such  statements  shall  be  as  brief  as  the  nature  of 
the  case  will  admit,  and  the  Court  in  adjusting 
the  costs  of  the  action  shall  inquire  at  the 
instance  of  any  party  into  any  unnecessary  pro- 
lixity, and  order  the  costs  occasioned  by  such 
prolixity  to  be  borne  by  the  party  chargeable  with 
the  same. 

22.  A  defendant  in  an  action  may  set  off  or  set 
up  by  way  of  counter-claim  against  the  claims  of 
the  plaintiff  any  right  or  claim,  whether  such  set- 
off or  counter-claim  sound  in  damages  or  not, 
and  such  set-off  or  counter-claim  shall  have  the 
same  effect  as  a  statement  of  claim  in  a  cross 
action,  so  as  to  enable  the  Court  to  pronounce  a 
final  judgment  in  the  same  action,  both  on  the 
original  and  on  the  cross  claim.  But  the  Court 
or  Judge  may,  on  the  application  of  the  plaintiff 
before  trial,  if  in  the  opinion  of  the  Court  or 
Judge  such  set-off  or  counter-claim  cannot  be 
conveniently  disposed  of  in  the  pending  action, 
or  ought  not  to  be  allowed,  refuse  permission  to 
the  defendant  to  avail  himself  thereof. 

23.  Every  pleading  shall,  unless  when  otherwise 
provided  by  rules,  contain  as  concisely  as  may  be, 
a  statement  of  the  material  facts  on  which  the 
party  pleading  relies,  but  not  the  evidence  by 
which  they  are  to  be  proved,  such  statement 
being  divided  into  paragraphs  numbered  consecu- 
tively, and  each  paragraph  contaimng,  as  nearly 
as  may  be,  a  separate  allegation.  Dates,  sums, 
and  numbers  shall  be  expressed  in  figures,  and 
not  in  words.  Signature  of  Counsel  shall  not  be 
necessary. 

24.  Every  statement  of  claim  shall  state  speci- 
fically  the  relief  which  the  plaintiff  claims,  either 
simply  or  in  the  alternative,  and  may  also  ask  for 
general  relief;  and  the  same  rule  shall  apply  to 
any  counter-claim  made  or  relief  claimed  by  the 
defendant  in  Yds  statement  of  defence.  If  the 
plaintiff's  claim  be  for  discovery  only,  the  plain- 
tiff's claim  shall  show  it. 

25.  It  shall  not  be  sufficient  for  a  defendant, 
unless  where  otherwise  provided  by  rules,  in  his 
defence  to  deny  generally  the  facts  alleged  by  the 
ptatement  of  claim  or  for  a  plaintiff  in  his  reply 


to  deny  generally  the  facts  alleged  in  a  defence 
by  way  of  counter-claim,  but  each  paity  mutt 
deal  specifically  with  each  allegation  of  f&ct  of 
which  he  does  not  admit  the  truth. 

26.  When  a  contract  is  alleged  in  any  plead- 
ing, a  bare  denial  of  the  contract  by  the  opposite 
party  shall  be  construed  only  as  as  a  denial  of 
the  making  of  the  contract  in  fact,  and  not  of 
its  legality  or  its  sufficiency  in  law,  whether  with 
reference  to  the  Statute  of  Frauds  or  otherwise. 

27.  Where  in  any  action  it  appears  to  a  Judge 
that  the  statement  of  claim  or  defence  or  reply 
does  not  sufficiently  define  the  issues  of  fact  in 
dispute  between  the  parties,  he  majr  direct  the 
parties  to  prepare  issues,  and  such  issues  shall, 
if  the  parties  differ,  be  settled  by  the  Judge. 

28.  The  Court  or  a  Judge  may,  at  any  stage  of 
the  proceedings,  allow  either  party  to  alter  his 
statement  of  claim  or  defence  or  reply,  or  may 
order  to  be  struck  ou^  or  amended  any  matter  in 
such  statements  respectively  which  may  be  scan- 
dalous or  which  may  tend  to  prejudice,  embarrass, 
or  delay  the  fair  trial  of  the  action,  and  all  such 
amendments  shall  be  made  as  may  be  necess&iy 
for  the  purpose  of  determining  the  real  questions 
or  question  in  controversy  between  the  parties ; 
and  all  parties  shall  have  also  such  further  powers 
of  amendment  as  may  be  prescribed  by  rules. 

29.  A  demurrer  to  any  statement  may  be  filed 
in  such  manner  and  form  as  may  be  prescribed 
by  rules. 

30.  Where  any  action  is  brought  to  recover  a 
debt  or  damages,' any  defendant  may,  at  any  time 
after  sernce  of  the  writ,  and  before  or  at  the 
time  of  delivering  his  defence,  or  by  leave  of  the 
Court  or  a  Judge  at  any  later  time,  pay  into 
Court  a  sum  of  money  by  way  of  satisfaction  or 
amends.  Payment  into  Court  shall  be  pleaded 
in  the  defence,  and  the  claim  or  cause  of  action 
in  respect  of  which  such  payment  shall  be  made 
shall  be  specified  therein. 

31.  The  parties  may,  as  may  be  directed  hj 
rules,  after  the  writ  of  summons  has  been  issued, 
concur  in  stating  the  questions  of  law  arising  in 
the  action  in  the  form  of  a  special  case  for  the 
opinion  of  the  Court. 

New  Trial  Motions, 

32.  A  new  trial  shall  not  be  granted  on  the 
ground  of  misdirection  or  of  the  improper  ad- 
mission or  rejection  of  evidence  unless,  in  the 
opinion  of  the  Court  to  which  the  application  is 
made,  some  substantial  wrong  or  miscairiage  has 
been  thereby  occasioned  in  the  trial  of  the  action ; 
and  if  it  appear  to  such  Court  that  such  wrong 
or  miscarriage  affects  part  only  of  the  matter  in 
controversy,  the  Court  may  give  final  judgment 
as  to  part  thereof,  and  direct  a  new  trial « *o  the 
other  part  only,  and  a  new  tmi  may  be  ordered 
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on  any  question  in  an  action,  whatever  be  the 
grounds  for  the  new  trial,  without  interfering 
with  the  finding  or  decision  upon  any  other 
question. 

Appeals. 

33.  All  appeals  to  the  Court  of  Appeal  shall 
be  by  way  of  rehearing,  and  shall  be  brought  by 
notice  of  motion  in  a  summary  way,  and  no 
petition,  case,  or  other  formal  proceeding  other 
than  such  notice  of  motion  shall  be  necessary. 
The  appellant  may  by  such  notice  of  motion 
appeal  from  the  whole  or  any  part  of  any  judg- 
ment or  order,  and  the  notice  of  motion  shidl 
state  whether  the  whole  or  part  only  of  such 
judgement  or  order  is  complained  of,  and  in  the 
latter  case  shall  specify  such  part. 

34.  The  notice  of  appeal  snail  be  served  upon 
all  parties  directly  afPected  by  the  appeal,  and  it 
shall  not  be  necessary  to  serve  parties  not  so 
affected ;  but  the  Court  of  Appeal  may  direct 
notice  of  the  appeal  to  be  served  on  idl  or  any 
parties  to  the  action  or  other  proceeding,  or  upon 
any  person  not  a  party,  and  in  the  meantime  may 
postpone  or  adjourn  the  hearing  of  the  appeal 
upon  such  terms  as  may  seem  just,  and  may  ^ve 
such  judgment  and  make  such  order  as  might 
have  been  given  or  made  if  the  persons  served 
with  such  notice  had  been  originally  parties. 
Any  notice  of  appeal  may  be- amended  at  any 
time  as  to  the  Court  of  Appeal  may  seem  fit. 

35.  The  Court  of  Appeal  shall  have  all  the 
powers  and  duties  as  to  amendment  and  other- 
wise of  the  Court  of  First  Instance,  together 
with  full  discretionary  power  to  receive  further 
evidence  upon  questions  of  fact,  such  evidence  to 
be  either  by  oral  examination  in  Court,  by  affi- 
davit, or  by  deposition  taken  before  an  examiner 
or  commissioner.  Such  further  evidence  may  be 
given  without  special  leave  upon  interlocutorv 
applications,  or  in  any  case  as  to  matters  whicn 
have  occurred  after  the  date  of  the  decision  from 
which  the  appeal  is  brought.  Upon  appeals  from 
a  judgment  aftef  trial  or  hearing  of  any  cause  or 
matter  upon  the  merits,  such  further  evidence 
(save  as  to  matters  subsequent  as  aforesaid)  shall 
be  admitted  on  special  grounds  only,  and  not 


without  special  leave  of  the  Court.  The  Court  of 
Appeal  shall  have  power  to  give  any  judgment 
ana  make  any  order  which  ought  to  have  been 
made,  and  to  make  such  further  or  other  order  as 
the  case  may  require.  The  powers  aforesaid  may 
be  exercised  by  the  said  Court,  notwithstanding 
that  the  notice  of  appeal  may  be  that  part  only 
of  the  decision  may  be  reversed  or  varied,  and 
such  powers  may  also  be  exercised  in  favour  of 
all  or  any  of  the  respondents  or  parties,  although 
such  respondents  or  parties  may  not  have  appealed 
from  or  complained  of  the  decision.  The  Court 
of  Appeal  shall  have  power  to  make  such  order 
as  to  the  whole  or  any  part  of  the  costs  of  the 
appeal  as  may  seem  just. 

36.  It  shall  not  under  any  circumstances  be 
necessary  for  a  respondent  to  give  notice  of 
motion  by  way  of  cross  appeal,  but  if  a  respondent 
intends  upon  the  hearing  of  the  appeal  to  contend 
that  the  decision  of  the  court  below  should  1)e 
varied,  he  shall,  within  such  time  as  may  be  pre- 
scribed by  rules,  give  notice  of  such  intention  to 
any  parties  who  may  be  affected  by  such  con- 
tention. The  omission  to  give  such  notice  shall 
not  diminish  the  powers  conferred  by  the  Act 
upon  the  Com*t  of  Appeal,  but  may  in  the  dis- 
cretion of  the  Court  be  ground  for  an  adjournment 
of  the  appeal,  or  for  a  special  order  as  to  costs. 

37.  The  forms  of  writs  and  pleadings  referred 
to  in  these  rules  are  the  forms  prescrioed  in  the 
several  appendices  to  ''The  Supreme  Court  of 
Judicature  Act,  1875." 

Exceptions  from  the  Rules. 

38.  Nothing  in  these  rules  shall  affect  the 
practice  or  procedure  in  any  of  the  following 
causes  or  matters : 

Criminal  proceedings. 

Proceedings  on  the  Crown  side  of  the  Queen's 

Bench  Division. 
Proceedings    on    the    Revenue   side   of    the 

Exchequer  Division. 
Proceedings  in  the  Probate  and  Matrimonial 

Division. 
Proceedings  before  the  Land  Judges  of  the 

Chancery  Division. 
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STATUTES  OF  THE  BEALM. 


[chap.  58, 


Chap.  58, 
Police  {Expenses)  Act  Qmiinuance. 


ABSTRACT  OF  THE   XXACTMSNTS. 

1.  Short  title. 

2.  Continuance  of  Act  till  \st  September  1878. 


An  Act  to  continue  for  one  year  the 
Police  (Expenses)  Act,  1875. 

(14th  August  1877.) 

Whkrkas  by  the  Police  (Expenses)  Act, 
1875,  it  is  enacted  that  to  much  of  anj  Act  aa 
limits  the  amount  authorised  to  be  contributed 
by  the  Ck>mmis8ioner8  of  Her  Majesty's  Treasury 
out  of  moneys  provided  by  Parliament  towards 
the  expenses  of  any  police  force  in  Great  Britain 
to  a  particular  amount,  or  a  particular  proportion 
of  any  annual  sum  or  charge  specified  in  such 
Act,  shaU,  during  the  contmuance  of  that  Act, 
be  repealed,  and  it  was  further  enacted  that  that 
Act  snould  continue  in  force  until  the  first  day  of 
September  one  thousand  eight  hundred  and 
seventy-six : 

And  whereas  by  the  Police  (Expenses)  Con- 


tinuanoe  Act,  1876,  the  said  Act  was  continued 
in  force  until  the  first  day  of  September  one 
thousand  eight  hundred  and  seventy-seven : 

And  whereas  it  is  expedient  that  the  said  Act 
should  be  further  continued  for  a  period  of  one 
year: 

Be  it  therefore  enacted  by  the  Qneen's  Most 
Excellent  Majesty,  bv  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Psrliunent 
assembled,  and  by  the  authority  of  the  same,  u 
follows ;  (that  is  to  say,) 

1.  This  Act  may  be  cited  as  The  Police  (Ex- 
penses) Continuance  Act,  1877* 

2.  The  Police  (Expenses)  Act,  1875,  shall 
continue  in  force  till  the  first  day  of  September 
one  thousand  eight  hundred  and  seventy-eight. 


Chap.  69. 
Colonial  Stock. 


ABSTRACT   OF  THB   ENACTMENTS. 

Application  of  Act. 

1.  Registration  by  colony  with  Commissioners  of  Inland  Revenue  of  colonial  stock  to  which  this  Act 

applies. 

Stamp  Duty  on  Colonial  Stock  to  which  this  Act  applies, 

2.  Stamp  duty  on  stock  to  which  this  Act  applies. 

3.  Composition  for  stamp  duty  on  transfer  of  stock  to  which  this  Act  applies. 

Transfers  and  Dividends, 

4.  Transfer  of  colonial  stock  to  which  this  Act  applies. 

5.  Closing  of  register  for  dividend, 

6.  Dividends  incase  of  infancy,  SfC,  qf  a  joint  stockholder. 

Stock  Certificates  to  Bearer. 

7.  Stock  certificate  to  bearer. 

8.  Stamp  duty  on  stock  certificate  to  bearer. 

9.  Renewal  of  coupons  or  certificate. 

10.  Conversion  into  nominal  stock  of  stock  in  certificate  to  bearer. 

11.  Conversion  of  stock  certificate  to  bearer  into  nominal  certificate. 

12.  Trustee  not  to  apply  for  stock  certificate  to  bearer. 

13.  Loss  of  stock  certificate  to  bearer. 

14.  Stock  in  certificate  to  bearer  to  have  incidents  of  other  stock,  except  as  to  transfer,  4^. 
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Regisier, 

15.  NoHee  of  trust 

16.  Entry  in  register  of  conditions  and  regulations. 
17*  Register  to  he  evidence, 

18.  Information  to  he  given  respecting  register. 

Miscellaneous. 

19.  Particulars  to  he  contained  in  prospectus,  certificates,  SfC, 

20.  Jurisdiction  of  courts  as  to  colonial  stock. 

21.  Forgery  of  transfers  of  stock  and  of  stock  certificates,  and  personation  of  owners  of  stock,  SfC. 

22.  Stock  to  which  Act  applies  to  he  personal  estate, 

23.  Fees. 

2i,  Control  of  discretion  of  registrar. 

25.  Saving  for  transfer  of  stock  to  colony. 

26.  Definitions, 

27.  Short  title. 


An  Act  to  amend  the  Law  with  respect 
to  the  Transfer  of  Stock  forming  part 
of  the  Public  Debt  of  any  Colony,  and 
the  Stamp  Duty  on  sucli  Transfer. 

(14th  August  1877.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

Application  of  Act, 

1.  Where  provision  has  been  made  by  the 
legislature  of  a  colony  and  otherwise  for  the  in- 
scription and  transfer  in  a  register  kept  in  the 
Umted  Kingdom  by  some  bank,  colonial  officer, 
or  person  (which  bank,  officer,  or  person  is  in  this 
Act  referred  to  as  the  registrar)  of  any  stock 
forming  the  whole  or  part  of  the  public  debt  of 
sach  colony,  and  the  government  of  such  colony 
cause  a  declaration  under  the  seal  of  such  colony, 
or  by  some  person  in  that  behalf  autborised  under 
that  seal,  stating  such  provision,  and  identifying 
the  stock  with  respect  to  which  it  has  been  made, 
to  be  left  with  the  Commissioners  of  Inland 
Revenue,  those  Commissioners,  upon  payment  of 
the  proper  fee,  shall  record  the  same ;  and  such 
record  and  declaration  shall  be  open  to  inspection 
at  all  reasonable  times,  in  manner  directed  by 
the  said  Commissioners,  upon  payment  of  the 
proper  fee. 

Upon  such  declaration  being  recorded,  this 
Act  shall  apply  to  the  stock  specified  in  the 
declaration,  and  this  Act  shall  not  apply  to  any 
colonial  stock  not  specified  in  a  declaration 
recorded  as  provided  by  this  section. 

The  proper  fee  for  the  purposes  of  this  section 
shall  be  such  fee  not  exceeding,  in  the  case  of 
recording  a  declaration,  five  pounds,  and  in  the 
case  of  inspection  five  shillings,  as  the  Commis- 
sioners of  Her  Majesty's  Treasury  from  time  to 
time  ^9  and  shall  be  paid  into  the  Exchequer. 

Voi«.  LV.—Law  Joub.  Stat. 


Stamp  Duty  on  Colonial  Stock  to  which  this  Act 

appUes, 

2.  On  the  transfer  in  the  register,  whether  on 
sale  or  otherwise,  of  colonial  stock  to  which  this 
Act  applies,  there  shall  be  charged  in  lieu  of  any 
other  stamp  duty,  a  stamp  duty  of  two  shillings 
and  sixpence  for  every  full  sum  of  one  hundred 
pounds,  and  also  for  every  fraction  less  than  one 
nundred  pounds,  or  over  and  above  one  hundred 
pounds  or  a  multiple  of  one  hundred  pounds,  of 
the  nominal  amount  of  stock  transferred : 

Provided  that  a  transfer  made  for  effecting 
the  appointment  of  a  new  trustee  shall  not 
be  charged  with  any  higher  duty  than  ten 
shillings. 

3.  Upon  payment  to  the  Commissioners  of 
Inland  Revenue  hj  the  government  of  a  colony, 
by  way  of  composition  for  the  stamp  duty  on  the 
transfer  of  the  stock  of  that  colony  to  which  this 
Act  applies,  of  seven  shillings  and  sixpence  for 
every  iuU  sum  of  one  hundred  pounds,  and  for 
every  fraction  less  than  one  hundred  pounds,  or 
over  and  above  one  hundred  pounds  or  a  multiple 
of  one  hundred  pounds,  of  the  nominal  amount  of 
such  stock  inscribed  in  the  name  of  each  and 
every  stockholder,  transfers  of  the  stock  in 
respect  of  which  such  composition  has  been  paid 
shall  be  exempt  from  stamp  duty. 

.  The  registrar  shall  from  time  to  time  give  to 
the  Commissioners  of  Inland  Revenue  such 
mformation  as  thejr  majr  require  respecting  the 
stock  of  any  colony  inscribed  in  the  register  kept 
by  him. 

Transfers  and  Dividends, 

4.  Colonial  stock  to  which  this  Act  applies, 
while  inscribed  in  a  registar  kept  in  the  United 
Kingdom,  shall  be  transferred  as  follows : 

(1.)  llie  transfer  shall  be  made  only  in  the 
register,  and  shall  be  signed  by  the 
transferor, — or,  if  he  is  absent,  by  his 
attorney  thereunto  lawfully  authorised 
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by  some  writing    executed    under  his 
hand  and  seal  and  attested  : 

(2.)  The  transferee  may,  if  he  thinks  fit,  under- 
write his  acceptance  of  the  transfer : 

(3.)  The  executors  or  administrators  of  a 
deceased  stockholder  shall  alone  be 
recognised  by  the  registrar  as  having 
any  title  to  the  stock  or  any  dividend 
thereon : 

(4.)  The  person  becoming  entitled  to  any  stock 
or  dividend  thereon  in  consequence  of 
the  death,  bankruptcy,  or  marriage  of 
the  stockholder,  or  of  any  devolution  in 
law  from  the  stockholder,  or  otherwise 
than  by  transfer  of  the  stock,  shall 
produce  such  evidence  of  his  title  as 
may  be  reasonably  required  by  the 
registrar,  but  the  person  so  becoming 
entitled  to  anv  stock  may  transfer  such 
stock  to  another  person  without  being 
registered  himself. 

5.  llie  registrar  may,  for  such  period  not  ex- 
ceeding fourteen  days  as  he  may  from  time  to 
time  fix  previous  to  each  payment  of  dividend  on 
any  colonial  stock  to  whicn  this  Act  applies,  close 
the  register  of  that  stock  as  regards  transfers, 
upon  giving  not  less  than  seven  days  notice  of 
such  closing  by  advertisement  in  some  news- 
paper circulating  generally  in  the  place  where  the 
register  is  kept. 

The  persons  who  on  the  day  of  such  closing 
are  inscribed  as  stockholders  shall  as  between 
them  and  their  transferees  of  colonial  stock  be 
entitled  to  the  dividend  then  next  payable 
thereon. 

6.  Where  colonial  stock  to  which  this  Act 
applies  is  standing  in  the  ncime  of  an  infant  or 
person  of  unsound  mind  jointly  with  any  person 
not  under  legal  disability,  a  letter  of  attorney  for 
the  receipt  of  the  dividends  on  the  stock  shall  be 
sufficient  authority  in  that  behalf,  if  given  under 
the  hand  and  seal  of  the  person  not  under 
disability  and  attested. 

The  registrar,  before  acting  on  the  letter  of 
attorney,  may  require  proof  to  his  satisfaction  of 
the  alleged  mfancy  or  unsoundness  of  mind,  by 
the  declaration  of  competent  persons  made  under 
the  Statutory  Declarations  Act,  1835,  or  in  such 
other  manner  as  he  may  reasonably  require. 

Stock  Certificates  to  Bearer, 

7.  The  registrar,  if  so  authorised  bv  the  govern- 
ment of  a  colony  issuing  stock  to  which  this  Act 
applies,  shall  on  application  and  payment  of  the 
fees  and  stamp  duty,  if  any,  chargeable  in  respect 
of  the  certificate,  grant  to  a  stockholder  a  certificate 
(in  this  Act  called  a  stock  certificate  to  bearer) 


which  shall  entitle  the  bearer  to  the  stock  thereia 
described,  and  shall  be  transferable  by  delivery. 

There  shall  be  attached  to  such  certificate 
coupons  entitling  the  bearer  of  or  person  named 
in  the  coupons  to  the  dividends  on  the  stock  for 
a  limited  period. 

Any  stock  in  respect  of  which  a  stock  cerfcificits 
to  bearer  has  been  so  issued  shall,  so  long  as  such 
certificate  is  outstanding,  cease  to  be  dealt  with 
through  the  medium  of  the  register. 

A  coupon  so  issued  shall  be  deemed  to  be  a 
cheque  on  a  banker  within  the  meaning  of  anr 
law  or  enactment  for  the  time  being  in  force 
relating  to  cheques  other  than  any  enactment 
relating  to  stamp  duties. 

8.  Where  a  composition  has  not  been  {laid  in 
respect  of  the  stamp  duty  chargeable  on  the 
transfer  of  any  stock  to  which  this  Act  applies,  a 
stock  certificate  to  bearer  issued  in  respect  of  that 
stock  shall  be  charged  with  a  stamp  duty  of  two 
shillings  and  sixpence  for  every  full  sum  of  one 
hundred  pounds,  and  also  for  every  fraction  less 
than  one  hundred  pounds,  or  over  and  above  one 
hundred  pounds  or  a  multiple  of  one  hundred 
pounds,  of  the  nominal  amount  of  stock  described 
in  such  certificate. 

9.  On  the  expiration  of  the  period  for  which 
the  coupons  attached  to  a  stock  certificate  to 
bearer  have  been  issued  under  this  Act,  the 
certificate  may  be  exchanged  for  another  ceiii- 
ficate  with  coupons  for  a  further  period :  Prorided, 
that  the  certificate  issued  in  exchange,  if  the 
stamp  duty  has  not  been  compounded,  shall  be 
duly  stamped,  but  in  such  case  the  Commis- 
sioners of  Inland  Revenue  shall,  on  production 
to  them  of  both  certificates  duly  stamped,  and 
subject  to  such  regulations  as  they  may  from 
time  to  time  make,  grant  allowance  for  the  stamp 
on  the  former  certificate. 

10.  On  delivery  to  the  registrar  of  a  stock  cer- 
tificate to  bearer  issued  under  this  Act,  and  of  all 
unpaid  coupons  belonging  thereto,  the  registrar 
shall  enter  the  bearer  in  the  register  as  proprietor 
of  the  stock  described  in  the  certificate,  and  there- 
upon  that  stock  shall  become  transferable  and 
the  dividends  thereon  payable  as  if  no  stock  cer- 
tificate to  bearer  had  been  issued  in  respect  d 
that  stock. 

11.  If  the  bearer  of  a  stock  certificate  to  heu& 
issued  under  this  Act  insert  therein  the  name, 
address,  and  quality  of  some  person,  such  ceiti* 
ficate  shall  cease  to  be  transferable,  and  the 
person  so  named,  or  some  person  derinng  title 
from  him  bv  devolution  in  law,  shall  alone  be 
recognised  by  the  registrar  as  entitled  to  the 
stock  described  in  the  certificate,  and  shall  be 
entitled  to  be  entered  in  the  register  as  proprietof 
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of  that  stock  in  like  manner  as  if  he  were  the 
bearer  of  a  stock  certificate  to  bearer,  but  if 
derivmg  his  title  by  devolution  in  law  he  shall 
produce  such  eyidence  of  his  title  as  the  registrar 
may  reasonably  require. 

12.  A  trustee  shall  not  apply  for  or  hold  a 
stock  certificate  to  bearer  issuea  under  this  Act 
unless  expressly  authorised  to  do  so  by  the  terms 
of  his  trust.  But  this  provision  shall  not  impose  on 
the  registrar  an  obligation  to  inauire  whether  a 
person  applying  for  a  stock  certificate  to  bearer 
IS  or  is  not  a  trustee,  or  subject  the  registrar  to 
any  liability  in  the  event  of  nis  issuing  a  stock 
certificate  to  bearer  to  a  trustee,  or  invalidate  any 
stock  certificate  to  bearer  issued. 

13.  If  any  stock  certificate  to  bearer  issued 
under  this  Act  is  lost,  mislaid,  or  destroyed,  the 
registrar  shall,  on  such  indemnity  being  given  as 
he  may  reasonably  require,  and  on  payment  of 
the  expense  of  the  issue,  issue  a  fresh  stock  cer- 
tificate to  bearer  in  the  place  of  the  certificate  so 
lost,  mislaid,  or  destroyed. 

14.  Stock  described  in  a  stock  certificate  to 
bearer  issued  under  this  Act  shall,  save  as  relates 
to  the  mode  of  transfer  and  payment  of  dividends, 
be  subject  to  the  same  incidents  in  all  respects  as 
if  it  had  continued  to  be  transferable  in  the 
register. 

Register. 

15.  No  notice  of  any  trust  in  respect  of  any 
colonial  stock,  or  of  any  certificate  thereof,  or  of 
any  coupon  annexed  to  such  certificate,  shall  be 
entered  in  the  register  or  receivable  by  the  regis- 
trar or  by  the  government  of  the  colony. 

16.  The  registrar  may,  before  the  inscription  of 
any  stock,  make  with  respect  to  the  transfer  of 
such  stock,  or  otherwise  in  relation  to  such  stock, 
reasonable  regulations  not  inconsistent  with  the 
provisions  of  this  Act. 

A  printed  copy  of  the  documents  containing 
the  authority  for  and  conditions  of  the  issue  of 
stock  to  wluch  this  Act  applies,  and  of  all  regu- 
lations with  respect  to  the  tmnsfrar  of  such  stock 
or  otherwise  in  relation  to  such  stock,  shall  be 
entered  in  the  register  of  the  stock. 

17.  The  register  kept  in  pursuance  of  this  Act 
shall  on  its  mere  production  from  the  custody  of 
the  registrar  be  evidence  of  all  matters  entered 
therein,  and,  as  resards  persons  entered  therein 
as  proprietors  of  ccuonial  stock  to  which  this  Act 
applies,  of  the  title  of  those  persons  to  that 
stock. 

18.  The  registrar  shall  keep  in  a  separate  book 
a  list  of  the  stockholders  on  whose  stock  the 


dividends  have  been  unclaimed  for  ten  years, 
together  with  their  registered  addresses  and  de- 
scription, and  such  list  shall  be  open  for  inspec- 
tion at  the  usual  hours  of  transfer  upon  payment 
of  such  fee,  not  exceeding  two  shillings  and  six- 
pence, as  may  be  fixed  bjr  the  regulations. 

The  regiatrar  shall  give  wi&in  a  reasonable 
time  after  application  a  certificate  stating  the 
following  particulars  in  relation  to  any  colonial 
stock  of  which  he  is  registrar,  or  any  part  of 
such  stock,  or  such  of  those  particular  as  may 
be  required  by  the  applicant,  namely, — 
(a.)  The  total  amount  issued  by  the  colony, 
and  the  total  inscribed  in  the  register ; 
and 
(6.)  The  total  number  of  the  persons  in  whose 
names  the  stock  or   part  is  originally 
inscribed,  or  after  the  register  of  such 
stock  or  part  has  been  once  closed  as 
regards  transfers,  the  total  number  of 
the  stockholders  at  the  last  preceding 
date  at  which  the  transfer  books  were 
closed;  and 
(c.)  The  total  number  of  each  class  of  persons 
in  whose  names  the  stock  or  part  is 
originally  inscribed,  or  after  the  register 
of  the  stock  or  part  has  been  once  closed 
as    regards  transfers  of  each  class  of 
stockholders  at  the  last  preceding  date 
at  which  the  transfer  books  were  closed, 
the  classification  being  according  to  the 
amount  held,  omittinff  fhictions  of  two 
hundred  pounds ;  ana 
{d.)  A  copy  or  extract  certified  by  the  registrar 
or   by  some  officer  appointed  for  the 
purpose  to  be  a  true  copy  or  extract  of 
any  conditions  or  regulations  required 
by   this    Act   to   be   entered   in    the 
register. 
Provided  that  the  registrar  shall  not  be  re- 
quired to  give  any  such  certificate  in  relation  to 
any  colonial  stock,  or  part  of  such  stock,  until 
after  the  expiration  of  one  month  after  the  stock 
or  part  of  the  stock  to  which  the  certificate  relates 
has  been  inscribed. 

Within  a  reasonable  time  after  the  application 
of  any  person  who  is  a  stockholder  of  any  colonial 
stock  to  which  this  Act  applies,  the  registrar 
shall  give  hun  a  list  of  the  registmd  names  and 
addresses  of  the  stockholders  of  such  stock  at 
the  last  preceding  date  at  which  the  register  was 
closed  as  regards  transfers. 

The  registrar  before  giving  a  certificate  or  list 
under  thu  section  may  require  payment  of  such 
fee  not  exceeding  five  shillings  and  a  further 
sum  of  two  pence  for  every  folio  of  seventy-two 
words,  or  in  the  case  of  a  list  of  names  and 
addresses  of  sixpence  for  each  name  and  address, 
as  the  registrar  may  from  time  to  time  fix. 

Any  cortificate  or  list  given  under  this  section 
shall  be  admissible  in  evidence. 
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Miicellaneous, 

19.  The  declaration  respecting  colonial  stock 
to  which  this  Act  applies,  recorded  with  the  Com- 
missioners of  Inland  Revenue,  and  the  document 
containing  the  conditions,  of  the  issue  of  the 
stock,  and  every  prospectus  and  notice  inviting 
persons  to  subscribe  for  or  take  the  stock,  and 
every  stock  certificate  to  bearer,  and  every  coupon 
and  dividend  warrant  and  everv  other  certificate 
and  document  issued  to  a  stocknolder  in  relation 
to  stock  held  by  him,  shall  state  that  the 
revenues  of  the  colony  alone  are  liable  in  respect 
of  the  stock  and  the  dividends  thereon,  and  that 
the  Consolidated  Fund  of  the  United  Kingdom 
and  the  Commissioners  of  Her  Majesty's  Treasury 
are  not  directly  or  indirectlv  liable  or  responsible 
for  the  payment  of  the  stock  or  of  the  dividends 
thereon,  or  for  any  matter  relating  thereto,  and 
if  the  Commissioners  of  Her  Majesty's  Treasury 
reqube  the  statement  to  be  made  in  any  par- 
ticular terms,  those  terms  shall  be  adopted. 

A  declaration  not  in  conformity  with  this 
section  shall  not  be  recorded,  and  every  person 
publishing  or  issuing  or  entering  in  the  register 
any  such  document,  prospectus,  notice,  stock 
certificate,  coupon,  warrant,  certificate  or  docu- 
ment as  aforesaid  not  in  conformity  with  this 
section  shall  be  liable  to  a  penalty  not  exceeding 
fifty  pounds. 

20.  In  any  legal  proceeding  in  a  court  in  the 
United  Kingdom  in  relation  to  the  register  of 
colonial  stock  to  which  this  Act  applies,  or  to  an 
entry  in  or  omission  Arom  such  register,  or  to  a 
right  or  title  to  or  interest  in  any  such  colonial 
stock,  or  any  dividend  thereon,  the  jurisdiction  of 
such  court  shall  not  be  objected  to  on  the  ground 
only  that  the  registrar  is  the  agent  of  a  colonial 
government,  and  the  registrar,  whether  a  party 
or  not  to  such  proceeding,  shall  comply  with  any 
order  made  by  such  court  in  relation  to  the 
matters  aforesaid. 

Any  person  claiming  to  be  interested  in 
colonial  stock  to  which  this  Act  applies,  or  in 
any  dividend  thereon,  may  ^present  a  petition  of 
right  in  England  in  relation  to  such  stock  or 
dividend,  and  the  like  proceedings  may  be  had 
upon  such  petition  as  m  the  case  of  anv  other 
petition  of  right,  subject  to  this  qualincation, 
that  the  certificate  of  the  judgment,  decree,  rule, 
or  order  of  the  court  may  be  left  with  the  regis- 
trar instead  of  with  the  Commissioners  of  Her 
Migesty's  Treasury,  and  such  judgment,  decree, 
rule  or  order  shall  be  complied  with  by  the 
registrar  or  other  agent  of  the  colonial  govern- 
ment having  possession  in  England  of  moneys 
of  such  government  instead  of  by  the  Commiso 
sioners  of  Her  Majesty's  Treasury. 

21.  For  the  purposes  of  the  Act  of  the  session 
of  the  twenty-fourth  and  twenty-fifth  years  of 


the  reign  of  Her  present  Majesty,  chapter  ninety- 
eight,  intituled  "An  Act  to  consolidate  and 
"  amend  the  Statute  Law  of  England  relating  to 
"  indictable  offences  by  forgery,"  colonial  stock 
to  which  this  Act  applies  shall  be  deemed  to  be 
capital  stock  of  a  boay  corporate. 

The  Forgery  Act,  1870,  shall  apply  t-o  a  stock 
certificate  and  a  coupon  issued  in  pursuance  of 
this  Act,  and  to  colonial  stock  to  which  this  Act 
applies,  in  like  manner  as  if  the  same  were  a 
stock  certificate,  coupon,  or  stock  mentioaed  in 
that  Act. 

22.  Colonial  stock  to  which  this  Act  applies 
shall  be  personal  estate,  and  shall  not  be  liable  to 
any  foreign  attachment  by  the  custom  of  Lioadon 
or  otherwise. 

23.  The  registrar  may  charge  such  fees  (if  any) 
in  respect  of  any  certificate  issued  under  this  Act 
with  reference  to  colonial  stock  and  in  respect  of 
any  transfer  thereof  in  the  register,  and  otherwise 
in  respect  of  any  act  done  by  the  registrar  vith 
respect  to  such  stock,  as  may  be  fixed  by  the 
government  issuing  the  stock,  not  exceeding  in 
any  case  ^ve  shillings. 

All  fees  charged  by  the  registrar  in  pursuance 
of  this  Act  may  be  retained  by  him  for  his  ovu 
use. 

24.  Any  discretion  or  power  vested  by  this 
Act  in  the  registrar  shall,  subject  to  any  ajjree- 
ment  between  the  registrar  and  the  government 
of  the  colony  issuing  the  stock  inscribed  in  the 
register  kept  by  such  registrar,  be  exercbwl 
subject  to  and  in  accordance  with  the  directioDS 
of  tnat  government. 

25.  Nothing  in  this  Act  shall  prevent  any 
colonial  stock  inscribed  in  the  register  beiujj 
transferred  upon  the  application  of  the  stockholder 
to  a  register  in  the  colony  or  elsewhere. 

26.  In  this  Act,  unless  the  context  othenrise 
reouires, 

The  expression  "  colony "  means  any  domi- 
nion, colony,  island,  territory,  province,  or 
settlement  situate  within  Her  Majesty's 
dominions,  but  not  within  the  United 
Kingdom,  the  Channel  Islands,  or  Isle  of 
Man,  and  not  forming  part  of  India  as 
defined  for  the  purposes  of  the  Acts  for  the 
time  being  in  force  relating  to  the  Govern- 
ment of  India ;  and  for  the  purposes  of  this 
Act  the  whole  of  the  dominion,  colonies, 
islands,  territories,  provinces,  and  settle- 
ments  under  one  central  legislature,  and 
also  such  part  of  the  said  dominion  and  surh 
of  the  said  colonies,  islands,  territories, 
provinces,  and  settlements  as  is  under  a 
local  legislature  is  deemed  to  be  a  colony : 
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The  expression  "legislature"  means  any 
bodies  or  body  of  persons  or  person  who  can 
exercise  legislative  authority  in  a  colony,  and 
where  there  are  local  legislatures  as  well  as 
a  central  legislature,  includes  both  each  of 
the  local  legislatures  and  the  central  legis* 
lature: 

The  expression  "  colonial  stock  "  includes  any 
share  or  interest  in  colonial  stock : 

The  expression  "  register  "  includes  any  books 
kept  by  the  registrar  for  the  purpose  of 
colonial  stock  in  which  the  names  and 
addresses  of  the  several  persons  for  the  time 
being  entitled  to  such  stock,  and  the 
amounts  to  which  they  are  entitled,  and  the 
transfers  thereof,  are  entered  : 

The  expression  ''stockholder"  means  a  per- 
son holding  colonial  stock,  being  entered  as 
proprietor  thereof  in  the  register  kept  under 
this  Act : 


The  expression  ''person''  includes  a  corpora* 

tion  : 
The  Act  of  the  session  of  the  fifth  and  sixth 
years  of  the  reign  of  Her  present  Majesty, 
chapter  sixty-two,  intituled  "  An  Act  to  re- 
"  peal  an  Act  of  the  present  session  of 
"  Parliament,  intituled  'An  Act  for  the 
more  effectual  abolition  of  oaths  and 
affirmations  taken  and  made  in  various 
departments  of  the  State,  and  to  sub- 
stitute declarations  in  lieu  thereof,  and 
for  the  more  entire  suppression  of 
voluntary  and  extra-judicial  oaths  and 
*  affidavits';  and  to  make  other  pro- 
visions for  the  abolition  of  unnecessary 
oaths,"  is  in  this  Act  referred  to,  and  may 
be  cited  in  any  declaration  made  thereunder 
for  the  purposes  of  this  Act,  as  The  Statutory 
Declarations  Act,  1835. 

27.  This  Act  may  be  cited  as  The  Colonial 
Stock  Act,  1877. 
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Chap.  60. 
Canal  Boats. 

ABSTRACT  OP  THS  BNACTMBNTS. 

1.  Registration  of  use  of  canal  boat  as  dwelUntjf, 

2.  Local  Government  Board  to  make  regulations  for  registration,  fixing  number  of  persons^  promoting 

cleanliness,  and  preventing  infectious  disease. 

3.  Certificate  of  registry  and  lettering  and  numbering  of  boat. 

4.  Power  of  sanitary  authority  for  prevention  of  infectious  disease  in  canal  boats. 

5.  Authorised  person  may  enter  boat,  ^c. 

6.  Education  of  children  dwelling  on  board  canal  boats. 

7.  Registration  authority. 

8.  Expenses  of  sanitary  authority. 

9.  Regulations  to  be  laid  before  Parliament. 

10.  Illegal  detention  of  certificate  of  registry. 

1 1.  Application  of  fees  under  this  Act. 

12.  Power  of  canal  company,  8fc.  to  establish  schools. ' 

13.  Recovery  of  penalties. 

14.  Definitions. 

15.  Commencement  of  Act, 

1 6.  Extent  of  Act, 

17.  Short  tUle. 


An  Act  to  provide  for  the  Registration 
and  Regulation  of  Canal  Boats  used  as 
Dwellings.  (14th  August  1877.) 

Bb  it  enacted  by  the  Queen's  most  Excellent 
\f  ajesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows  : 

1 .  Af t^  the  expiration  of  twelve  months  after 


the  commencement  of  this  Act,  or  if  the  regula« 
tions  of  the  Local  Government  Board  herein- 
after mentioned  have  not  at  that  time  come  into 
force,  then  after  the  expiration  of  six  months 
from  the  date  at  which  they  have  come  into  force, 
a  canal  boat  shall  not  be  used  as  a  dwelling 
unless  it  has  been  registered  in  accordance  with 
this  Act. 

The  owner  of  a  canal  boat  maj  ref^ister  that 
boat  with  the  registration  anthontr  herein-after 
mentioned  as  a  dwelling  for  such  number  of 
persons  o^  the  specified  age  and  sex  as  may  be 
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allowed  under  the  provisions  of  this  Act;  and 
the  boat  shall  be  used  as  a  dwelling  only  for  the 
number  of  persons  of  the  age  and  sex  for  which 
it  is  registered. 

If  a  canal  boat  is  used  as  a  dwelling  in  contra- 
vention of  this  Act,  the  master  of  the  boat,  and 
also  the  owner  of  the  boat,  if  he  is  in  fault,  shall 
each  be  liable  to  a  fine  not  exceeding  twentj 
shillin{(s  for  each  occasion  on  which  the  boat  is 
so  used. 

2.  llie  Local  Government  Board  shall  make 
regulations,  and  may  from  time  to  time  revoke 
and  vary  such  regulations — 

(1.)  For  the  registration  of  canal  boats  under 
this  Act,  including  certificates  of  regis- 
tration, and  the  fees  in  connexion  with 
such  registration ;  and 
(2.)  For  the  lettering,  marking,  and  number- 
ing of  such  boats ;  and 
(3.)  For  fixing  the  number,  age,  and  sex  of 
the    persons  who  may  be  allowed  to 
dwell  in  a  canal  boat,  having  regard 
to    the    cubic  space,  ventilation,  pro- 
vision for  the  separation  of  the  sexes, 
general  healthiness,  and  convenience  of 
accommodation  of  the  boat ;  and 
(4.)  For  promoting  cleanliness  in  and  providing 
for   the   habitable  condition  of   canal 
boats;  and 
(5.)  For  preventing  the  spread  of  infections 

disease  by  canal  boats. 
The  registration  authority  shall  register  every 
canal  boat  which  conforms  to  the  conditions  of 
registration  provided  by  the  said  regulations  for 
the  number  of  persons  allowed  by  those  regu- 
lations to  dwell  therein. 

3.  Upon  the  registry  of  a  boat  under  this  Act, 
the  registration  authority  shall  give  to  the  owner 
thereof  two  certificates  of  registry,  identifying  the 
owner  and  the  boat,  and  stating  the  place  to 
which  the  boat  is  registered  as  oelonging,  and 
the  number,  age,  and  sex  of  the  persons  allowed 
to  dwell  in  the  boat,  and  such  other  particulars 
as  may  be  provided  by  regulations  under  this 
Act,  or  may  seem  fit  to  the  registration  authority, 
and  the  master  shall  have  the  care  of  one  of  such 
certificates. 

Everv  canal  boat  when  r^stered  shall  be 
lettered,  marked,  and  numbered  in  some  con- 
spicuous manner  (as  directed  by  the  regulations 
made  under  this  Act),  and  such  lettering,  mark- 
ing, and  numbering  shall  include  the  word  "  re- 
gistered," and  the  name  of  the  place  to  which 
the  boat  is  registered  as  belonging,  and  the 
registered  number. 

Any  boat  not  lettered,  marked^  and  numbered 
in  conformity  with  this  iection«  or  having  the 
letter,   mark,    or   number  altered,  defsictd,  or 


obliterated,  shall  be  deemed,  for  the  purpoMt  of 
this  Act>  to  be  an  unregistered  canal  Doat 

4.  Where  any  sanitary  authority  within  whose 
district  a  canal  or  any  part  of  a  canal  is  sitoate  is 
informed  by  the  master  of  a  canal  boat  or  other- 
wise that  a  person  on  a  canal  boat  is  suffering 
firom  an  infectious  disorder,  the  authority  shall 
cause  such  steps  to  be  taken  as  may  by  the  certi- 
ficate of  their  medical  officer  of  health,  or  of  any 
other  legally  qualified  practitioner,  appear  re- 
quisite for  preventing  the  said  disonier  from 
spreading,  and  for  that  purpose  may  exercise  the 
power  of  removing  a  person  suffering  as  aforesaid, 
and  all  other  powers  in  relation  to  provisions 
against  infection  conferred  by  the  Public  Health 
Act,  1875,  and  may  also,  if  need  be,  detain  the 
boat ;  but  such  boat  shall  not  be  detained  a  lon^ 
time  than  is  necessary  for  deanaing  and  disin* 
fecting  the  same. 

5.  Where  any  person  duly  authorised  by  a 
registration  or  sanitary  authority,  or  by  a  justice  of 
the  peace,  has  reasonable  cause  to  supnose,  either 
that  there  is  any  contravention  of  this  Act  on 
board  a  canal  boat,  or  that  there  is  on  board  a 
cans!  boat  any  person  suffering  from  an  infections 
disorder,  he  may,  on  producing  (if  demanded) 
either  a  copy  of  his  authorisation^  purporting  to 
be  certified  by  the  clerk  or  a  member  of  the 
sanitary  authority,  or  some  other  sufficieat  evi- 
dence of  his  being  authorised  as  aforesaid,  enter 
by  day  such  canal  boat  and  examine  the  same 
and  every  part  thereof,  in  order  to  ascertain 
whether  on  Doard  such  boat  there  is  any  oontn- 
vention  of  this  Act,  or  a  person  sufiiering  firom  an 
infectious  disorder,  and  may,  if  need  be,  detain 
the  boat  for  the  purpose,  but  for  no  longer  time 
than  is  necessary. 

The  master  of  the  boat  shall,  if  required  bj 
such  person,  produce  to  him  the  oertifieate  of 
registiy  (if  any)  of  the  boat,  and  nennit  him  to 
examine  and  copy  the  same,  and  shall  fmnish 
him  with  such  assistance  and  means  as  sadi 
person  may  require  for  the  purpose  of  his  entiy 
and  examination  of  and  departure  from  the  boat 
in  pursuance  of  this  section. 

A  refusal  to  comply  with  the  reqiusitioii  of 
such  person  under  this  section  shall  oe  deemed 
to  be  an  obstruction  of  such  person. 

If  such  person  is  obstructed  in  the  perfbrmanee 
of  his  duty  under  this  Act  in  the  case  of  any 
boat,  the  person  so  obstructing  shall  be  liable  to 
a  fine  not  exceeding  forty  shillings. 

6.  A  child  in  a  canal  boat  registered  in  por* 
suance  of  this  Act,  and  his  parent,  shall  for  the 
purposes  of  the  Elementair  Education  Acts, 
1870,  1873,  and  1876,  be  deemed,  subject  as 
herein-aftier  mentioned,  to  be  rerident  m  the 
place  to  which  the  boat  is  registered  asbdiM^giBg. 
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and  shall  be  subject  accordiiij^ly  to  any  byelaw  in 
force  under  the  said  Acts  in  that  place. 

Provided  that  if  the  parent  satisfies  the  school 
board  or  school  attendance  committee  having 
authority  in  that  place^  that  the  child  is  actually 
attending  school,  or  is  under  efficient  instruction 
in  accordance  ii'ith  the  said  Acts,  in  some  other 
school  district,  the  said  board  or  committee  shall 
grant  him  without  charge  a  certificate  to  that 
effect,  and  thereupon  he  and  his  child  shall  be 
deemed  for  the  purposes  aforesaid  to  be  resident 
in  the  school  district  in  which  the  child  is  so 
attending  school,  or  under  efficient  instruction, 
and  shall  be  subject  to  any  byelaw  in  force 
therein. 

The  said  certificate  may  on  application  by  the 
parent  be  rescinded  or  varied  hj  the  school 
board  or  school  attendance  committee  for  the 
place  to  which  the  boat  is  registered  as  belong- 
ing, and  may  be  rescinded  without  application 
by  any  such  board  or  committee,  if  they  are 
satisfied,  after  due  notice  to  the  parent,  that  his 
child  is  not  properly  attending  school  or  under 
efficient  instruction  in  the  school  district  men- 
tioned in  the  certificate. 

7.  For  the  purpose  of  the  registration  of  canal 
boats  the  registration  authority  shall  be  such  one 
or  more  of  the  sanitary  authorities  having  dis- 
tricts abutting  on  a  canal  as  may  irom  time  to 
time  be  prescribed  by  regulation  of  the  Local 
Government  Board. 

A  canal  boat  shall  be  registered  with  some 
registration  authority  having  a  district  abutting 
on  the  canal  on  which  such  boat  is  accustomed 
or  intended  to  plv. 

With  a  view  of  determining  the  place  to  which 
a  canal  boat  belongs,  for  the  purpose  of  the 
Elementary  Education  Acts,  1S70,  1873,  and 
187^1  the  registration  authority  shall  register  anj 
canal  boat  in  respect  of  which  an  application  is 
made  for  registration  as  belonging  to  some  place 
which  is  either  a  school  district  or  is  part  of  a 
school  district,  and  is  situate  wholly  or  partly 
within  the  jurisdiction  of  the  registration 
authority  with  which  it  is  registered. 

8.  The  expenses  incurred  in  the  execution  of 
this  Act  by  a  local  authority  shall  be  defrayed  as 
follows : 

(1.)  When  they  are  incurred  by  an  urban 
sanitary  authority,  a  rural  sanitary 
authonty,  or  a  port  sanitary  authority, 
they  sball  be  defrayed  out  of  the  fund 
or  rate  out  of  which  the  expenses  of 
such  authority,  as  a  sanitaiy  authority 
under  the  Public  Health  Act,  1875,  are 
defrayed ;  provided  that  when  they  are 
incurred  by  a  rural  sanitary  authority 
they  shall  be  deemed  to  be  generfd 
expenses;  and 


(2.)  When  they  are  incurred  by  a  vestry  or 
district  board  in  the  metropolis  they 
shall  be  defrayed  as  expenses  incurred 
by  such  vestry  or  board  in  the  execution 
of  the  Metropolis  Management  Act, 
1855,  and  the  Acts  amending  the 
same. 

9.  An  order  of  the  Local  Government  Board 
making,  revoking,  or  varying  any  regulation  in 
pursuance  of  this  Act  shall  not  come  into  force 
until  it  has  lain  in  a  complete  form  as  settled 
and  approved  by  the  Board  for  forty  days  before 
both  Houses  of  Parliament  during  the  session  of 
Parliament. 

The  Local  Government  Board  shall  take  steps 
for  enabling  all  persons  interested  in  any  regula- 
tions made  by  that  Board  in  pursuance  of  this 
Act  to  obtain  copies  thereof  at  such  places  in  the 
neighbourhood  of  canals  as  the  Local  Govern- 
ment Board  may  prescribe,  on  payment  of  such 
sum  not  exceeding  sixpence  as  may  be  pre- 
scribed by  that  Board. 

10.  If  the  master  of  any  canal  boat  illegally 
detains  the  certificate  of  registry  of  such  boat,  he 
may,  on  summary  conviction  before  two  justices, 
be  directed  by  order  of  such  justices  to  deliver  up 
such  certificate,  and  shall,  in  addition  thereto,  be 
liable  to  a  fine  not  exceeding  forty  shillings,  and 
the  justices  may  direct  any  part  of  such  fine  to 
be  paid  to  the  person  injured  by  the  detention  of 
such  certificate. 

11.  All  fees  paid  in  respect  of  registration 
under  this  Act  shall  be  carried  to  the  fund  or 
rate  out  of  which  the  expenses  incurred  in  the 
execution  of  this  Act  by  the  authority  making 
such  registration  are  by  this  Act  declared  to  be 
payable. 

12.  Any  company  or  association,  corporate  or 
unincorporate,  oeing  the  owners  of  any  canal 
boats,  or  being  the  owners,  lessees,  or  under- 
takers of  any  canal,  may,  with  the  assent  of  a 
special  resolution  of  their  members,  and  notwith- 
standing any  Act  of  Parliament,  charter,  or 
document  regulating  the  funds  of  the  company 
or  association,  appropriate  any  portion  of  their 
funds  to  the  establishment  and  maintenance,  or 
establishment  or  maintenance,  of  a  school  or 
schools  wherein  the  children  of  the  persons  em- 
ploved  in  canal  boats  may  be  lodged,  maintained, 
and  educated,  or  educated  only;  with  this  re- 
striction, that  the  children  shall  not  be  main- 
taiiied  gratuitously,  but  the  lodging  or  education 
may  be  wholly  or  partially  gratuitous. 

A  "  special  resolution  "  shall  for  the  purposes 
of  this  Act  mean  a  resolution  passed  in  manner 
provided  by  the  fifty-first  section  of  the  Com- 
panies Act,  1862, 
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allowed  under  the  provinons  of  this  Act;  sad 
the  boat  shall  be  used  as  a  dwelling  onlj  for  the 
number  of  persons  of  the  age  and  sex  for  which 
it  is  registered. 

If  a  canal  boat  is  used  as  a  dwelling  in  contra* 
vention  of  this  Act,  the  master  of  the  boat,  and 
also  the  owner  of  the  boat,  if  he  is  in  fault,  shall 
each  be  liable  to  a  fine  not  exceeding  twenty 
shiUin{{s  for  each  occasion  on  which  the  boat  is 
80  used. 

2.  The  Local  Government  Board  shall  make 
regulations,  and  may  from  time  to  time  revoke 
and  vary  such  regulations — 

(I.)  For  the  registration  of  canal  boats  under 
this  Act,  including  certificates  of  regis- 
tration,  and  the  fees  in  connexion  with 
such  registration ;  and 

(2.)  For  the  lettering,  marking,  and  number- 
ing of  such  boats ;  and 

(3.)  For  fixing  the  number,  age,  and  sex  of 
the  persons  who  may  be  allowed  to 
dwell  in  a  canal  boat,  having  r^^^ard 
to  the  cubic  space,  ventilation,  pro- 
vision for  the  separation  of  the  sexes, 
general  healthiness,  and  convenience  of 
accommodation  of  the  boat ;  and 

(4.)  For  promoting  cleanliness  in  and  providing 
for  the  habitable  condition  of  canal 
boats;  and 

(5.)  For  preventing  the  spread  of  infectious 
disease  by  canal  boats. 

The  registration  authority  sliall  register  every 
canal  boat  which  conforms  to  the  conditions  of 
registration  provided  by  the  said  regulations  for 
the  number  of  persons  allowed  by  those  regu- 
lations to  dwell  therein. 

3.  Upon  the  registry  of  a  boat  under  this  Act, 
the  registration  authority  shall  give  to  the  owner 
thereof  two  certificates  of  registry,  identifying  the 
owner  and  the  boat,  and  stating  the  place  to 
which  the  boat  is  registered  as  oelongmg,  and 
the  number,  age,  and  sex  of  the  persons  allowed 
to  dwell  in  the  boat,  and  such  other  particulars 
as  may  be  provided  by  regulations  under  this 
Act,  or  may  seem  fit  to  the  registration  authority, 
and  the  master  shall  have  the  care  of  one  of  such 
certificates. 

EveiT  canal  boat  when  registered  shall  be 
lettered,  marked,  and  numbered  in  some  con- 
spicuous manner  (as  directed  by  the  regulations 
made  under  this  Act),  and  such  lettering,  mark- 
ing, and  numbering  shall  include  the  word  "  re- 
gistered," and  the  name  of  the  place  to  which 
the  boat  is  registered  as  belonging,  and  the 
registered  number. 

Any  boat  not  lettered,  marked,  and  numbered 
in  conformity  with  this  section,  or  having  the 
letter,   mark,   or    number  altered,  defeiced,  or 


obliterated,  shall  be  deemed,  fbr  the  pinpoiei  of 
this  Act,  to  be  an  unregistered  canal  boat 

4.  Where  any  sanitary  authority  within  whose 
district  a  canal  or  any  part  of  a  canal  is  situate  is 
Informed  by  the  master  of  a  canal  boat  or  other- 
wise that  a  person  on  a  canal  boat  is  suffering 
firom  an  infectious  disorder,  the  authority  shall 
cause  such  steps  to  be  taken  as  may  by  the  certi- 
ficate of  their  medical  officer  of  health,  or  of  any 
other  legally  qualified  practitioner,  appear  re- 
quisite for  preventing  the  said  disonler  from 
spreading,  and  for  that  purpose  may  exercise  the 
power  of  remonng  a  person  suffering  as  aforesaid, 
and  all  other  powers  in  relation  to  provisions 
against  infection  conferred  by  the  Public  Health 
Act,  1875,  and  may  also,  if  need  be,  detain  fiie 
boat ;  but  such  boat  shall  not  be  detained  a  longer 
time  than  is  necessary  for  cleansing  and  diaa- 
fecting  the  same. 

5.  Where  any  person  duly  authorised  by  a 
registration  or  sanitary  authority,  or  by  a  justice  of 
the  peace,  has  reasonable  cause  to  suppose,  either 
that  there  is  any  contravention  of  this  Acton 
board  a  canal  boat,  or  that  there  is  on  board  a 
canal  boat  any  person  suffering  from  an  infectioas 
disorder,  he  may,  on  producing  (if  demanded) 
either  a  copy  of  his  authorisation,  purporting  to 
be  certified  by  the  clerk  or  a  member  of  ^e 
sanitary  authority,  or  some  other  sufficieiit  en- 
dence  of  his  being  authorised  as  aforesaid,  enter 
by  day  such  canal  boat  and  examine  the  same 
and  every  part  thereof,  in  order  to  ascertain 
whether  on  board  such  boat  there  is  any  contra- 
vention of  this  Act,  or  a  person  suffering  from  an 
infectious  disorder,  and  may,  if  need  be,  detain 
the  boat  for  the  purpose,  but  for  no  longer  time 
than  is  necessary. 

The  master  of  the  boat  shall,  if  required  bj 
such  person,  produce  to  him  the  certifioate  of 
registay  (if  any)  of  the  boat,  and  pennit  him  to 
examine  and  copy  the  same,  and  shall  furnish 
him  with  such  assistance  and  meana  as  such 
person  may  require  for  the  purpose  of  his  entiy 
and  examination  of  and  departure  from  the  boat 
in  pursuance  of  this  section. 

A  refusal  to  comply  with  the  requisition  of 
such  person  under  this  section  shall  be  deemed 
to  be  an  obstruction  of  such  ncnon. 

If  such  person  isobstructea  in  ^e  perf onnance 
of  his  duty  luder  this  Act  in  the  case  of  anj 
boat,  the  person  so  obstructing  shall  be  liable  to 
a  fine  not  exceeding  forty  shillings. 

6.  A  child  in  a  canal  boat  registered  in  pu^ 
suance  of  this  Act,  and  his  parent,  shall  for  the 
purposes  of  the  Elementarr  Education  Acts, 
1870,  1873,  and  1876,  be  deemed,  subject  as 
herein-after  mentioned,  to  be  resident  m  the 
place  to  which  the  boat  is  registered  «•  beLoo^in^ 
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and  shall  be  subject  accordingly  to  anj  byelaw  in 
force  under  the  said  Acts  in  that  place. 

Provided  that  if  the  parent  satisfies  the  school 
board  or  school  attendance  committee  having 
authority  ia  that  place,  that  the  child  is  actually 
attending  school,  or  is  under  efficient  instruction 
in  accordance  with  the  said  Acts,  in  some  other 
school  district,  the  said  board  or  committee  shall 
grant  him  without  charge  a  certificate  to  that 
effect,  and  thereupon  he  and  his  child  shall  be 
deemed  for  the  purposes  aforesaid  to  be  resident 
in  the  school  district  in  which  the  child  is  so 
attending  school,  or  under  efficient  instruction, 
and  shflJl  be  subject  to  any  byelaw  in  force 
therein. 

The  said  certificate  may  on  application  by  the 
parent  be  rescinded  or  varied  bjr  the  school 
board  or  school  attendance  committee  for  the 
place  to  which  the  boat  is  registered  as  belong- 
ing, and  may  be  rescinded  without  application 
by  any  such  board  or  committee,  if  they  are 
satisfied,  after  due  notice  to  the  parent,  that  his 
child  is  not  properly  attending  school  or  under 
efficient  instruction  in  the  school  district  men- 
tioned in  the  certificate. 

7.  For  the  purpose  of  the  registration  of  canal 
boats  the  registration  authority  shall  be  such  one 
or  more  of  the  sanitary  authorities  having  dis- 
tricts abutting  on  a  canal  as  may  from  time  to 
time  be  prescribed  by  regulation  of  the  Local 
Government  Board. 

A  canal  boat  shall  be  registered  with  some 
registration  authority  having  a  district  abutting 
on  the  canal  on  which  such  boat  is  accustomed 
or  intended  to  ply. 

With  a  view  of  determining  the  place  to  which 
a  canal  boat  belongs,  for  the  purpose  of  the 
Elementary  Education  Acts,  1870,  1873,  and 
1876,  the  registration  authority  shall  register  anj 
canal  boat  in  respect  of  which  an  application  is 
made  for  registration  as  belonging  to  some  place 
which  is  either  a  school  district  or  is  part  of  a 
school  district,  and  is  situate  wholly  or  partly 
within  the  jurisdiction  of  the  registration 
authority  with  which  it  is  registered. 

8.  The  expenses  incurred  in  the  execution  of 
this  Act  by  a  local  authority  shall  be  defrayed  as 
follows : 

(1.)  When  they  are  incurred  by  an  urban 
sanitai^  authority,  a  rural  sanitary 
authority,  or  a  port  sanitary  authority, 
they  shall  be  defrayed  out  of  the  fund 
or  rate  out  of  which  the  expenses  of 
such  authority,  as  a  sanitary  authority 
under  the  Public  Health  Act,  1875,  are 
defrayed ;  provided  that  when  they  are 
incurred  by  a  rural  sanitary  authority 
they  shall  be  deemed  to  be  genend 
expenses;  and 


(2.)  When  thev  are  incunred  by  a  vestiy  or 
district  board  in  the  metropolis  they 
shall  be  defrayed  as  expenses  incurred 
by  such  vestry  or  board  in  the  execution 
of  the  Metropolis  Management  Act* 
1855,  and  the  Acts  amending  the 
same. 

9.  An  order  of  the  Local  Government  Board 
making,  revoking,  or  varying  any  regulation  in 
pursuance  of  this  Act  shall  not  come  into  force 
until  it  has  lain  in  a  complete  form  as  settled 
and  approved  by  the  Board  for  forty  days  before 
both  Houses  of  Parliament  during  the  session  of 
Parliament. 

The  Local  Government  Board  shall  take  steps 
for  enabling  all  persons  interested  in  any  regula- 
tions made  by  that  Board  in  pursuance  of  this 
Act  to  obtain  copies  thereof  at  such  places  in  the 
neighbourhood  of  canals  as  the  Local  Govern- 
ment Board  may  prescribe,  on  payment  of  such 
sum  not  exceeding  sixpence  as  may  be  pre- 
scribed by  that  Board. 

10.  If  the  master  of  any  canal  boat  illegally 
detains  the  certificate  of  registry  of  such  boat,  he 
may,  on  summary  conviction  before  two  justices, 
be  directed  by  order  of  such  justices  to  deliver  up 
such  certificate,  and  shall,  in  addition  thereto,  be 
liable  to  a  fine  not  exceeding  forty  shillings,  and 
the  justices  may  direct  any  part  of  such  fine  to 
be  paid  to  the  person  injured  by  the  detention  of 
such  certificate. 

11.  All  fees  paid  in  respect  of  registration 
under  this  Act  shall  be  carried  to  the  fiind  or 
rate  out  of  which  the  expenses  incurred  in  the 
execution  of  this  Act  by  the  authority  making 
such  registration  are  by  this  Act  declared  to  be 
payable. 

12.  Any  company  or  association,  corporate  or 
unin corporate,  being  the  owners  of  any  canal 
boats,  or  being  the  owners,  lessees,  or  under- 
takers of  any  canal,  may,  with  the  assent  of  a 
special  resolution  of  their  members,  and  notwith- 
standing any  Act  of  Parliament,  charter,  or 
document  regulating  the  funds  of  the  company 
or  association,  appropriate  any  portion  of  their 
funds  to  the  establishment  and  maintenance,  or 
establishment  or  maintenance,  of  a  school  or 
schools  wherein  the  children  of  the  persons  em- 
ployed in  canal  boats  may  be  lodged,  maintained, 
and  educated,  or  educated  only;  with  this  re< 
striction,  that  the  children  shall  not  be  main- 
tained gratuitously,  but  the  lodging  or  education 
may  be  wholly  or  partially  gratuitous. 

A  "  special  resolution  "  shall  for  the  purposes 
of  this  Act  mean  a  resolution  passed  in  manner 
provided  by  the  fifty-first  section  of  the  Com- 
panies Act,  1862, 
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13.  Offences  under  this  Act  may  be  prosecuted, 
and  fines  under  this  Act  may  be  recovered  on 
sununaiy  conviction  before  two  justices  having 
jurisdiction,  either  in  the  place  to  which  the  boat 
in  respect  of  which  the  offence  was  committed  is 
registered  as  belonging,  or  in  the  place  where  the 
offence  is  committed,  or  in  the  place  where  the 
alleged  offender  for  the  time  being  is,  in  manner 
provided  by  the  Act  of  the  eleventh  and  tn-elfth 
years  of  the  reign  of  Her  present  Majesty,  chapter 
forty-three,  intituled  "An  Act  to  facilitate  the 
performance  of  the  duties  of  justices  of  the 
peace  out  of  sessions  within  £ngland  and 
Wales  with  respect  to  summary  convictions 
and  orders,"  and  the  Acts  amending  the 
same. 


tt 


tt 


t€ 


14.  In  this  Act,  unless  the  context  otherwise 
requires— 

The  expression  "  sanitary  authority "  means 
an  urban  sanitary  authority,  a  rural  sanitary 
authoritv,  or  a  port  sanitary  authority; 
provided  that  in  the  case  of  the  parishes 
mentioned  in  Schedule  A.  and  the  districts 
mentioned  in  Schedule  B.  to  the  Metropolis 
Management  Act,  1855,  so  far  as  they  are 
not  within  the  jurisdiction  of  a  nort  sanitary 
authority,  the  vestry  of  any  such  parish  and 
the  district  board  of  any  such  district  elected 
under  the  Metropolis  Management  Act, 
1855,  and  the  Acts  amending  the  same,  shall 
be  deemed  to  be  sanitary  authorities,  and 
where  other  sanitary  authorities  are  by  this 
Act  empowered  to  exercise  powers  conferred 
by  the  Public  Health  Act,  1875,  may  exercise 
similar  powers    conferred    by    any  Act    of 


Parliament  extending  to  such  parishes  or 
districts : 

The  expression  "parent''  includes  guardian, 
and  every  person  who  is  liable  to  maintain 
or  has  the  actual  custody  of  any  child : 

The  expressions  "urban  sanita^  authority" 
and  "  rural  sanitary  authority  "  and  "  port 
sanitary  authority  '*  have  the  same  meaning 
as  in  the  Public  Health  Act,  1875  : 

The  expression  "  canal "  includes  any  river, 
inland  navigation,  lake,  or  water  being 
within  the  body  of  a  county,  whether  it  is 
or  not  within  the  ebb  and  fiow  of  the  tide: 

llie  expression  "  canal  boat "  means  any  vessel, 
however  propelled,  which  is  used  for  the 
conveyance  of  goods  along  a  canal  as  abore 
defined,  and  which  is  not  a  ship  duly  regis- 
tered under  the  Merchant  Shipping  Act^ 
1854,  and  the  Acts  amending  the  same : 

The  expression  "owner"  includes  a  person 
who,  though  only  the  hirer  of  a  canal  boat, 
a])points  the  master  and  other  persons 
working  such  boat : 

The  expression  "  master  *'  in  relation  to  a  canal 
boat  means  the  person  having  for  the  time 
being  command  or  charge  of  we  boat. 

1 5.  This  Act  shall  come  into  operation  on  the 
first  day  of  January  one  thousand  eight  hundred 
and  seventy-eight,  which  day  is  in  this  Act 
referred  to  as  the  conunencement  of  this  Act. 

16.  This  Act  shall  not  extend  to  Scotland  or 
Ireland. 

17.  This  Act  may  be  cited  as  the  Canal  Boats 
Act,  18/7. 


Chap.  61. 
Consolidated  Fund  {Appropruiiion), 


ABSTRACT  OP  THK   BNACTMBNTS. 

Grant  out  of  Consolidated  Fund, 

1.  Issue  of  14,938,668/.  011/  of  the  Consolidated  Fund. 

2.  Power  for  the  'treasury  to  borrow. 

Appropriation  of  Grants, 

3.  Appropriation  of  sums  voted  for  supply  services. 

4.  l^reasury  may,  tn  certain  cases  of  exigency,  authorise  expenditure  unprovided  for  :  provided  that  tie 

aggregate  grants  for  the  navy  services  and  for  the  army  services  respectively  be  not  eseeeded, 

5.  Sanction  for  navy  and  army  expenditure  for  1875-76  unprovided  for, 
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An  Act  to  apply  a  Bum  out  of  the  Conso- 
lidated Fund  to  the  service  of  the 
year  ending  the  thirty-first  day  of 
March  one  thousand  eight  hundred 
and  seventy-eight,  and  to  appropriate 
the  Supplies  granted  in  this  Session 
of  Parliament.       (14th  August  1877.) 

Most  Gracious  Sovereign, 

We  Your  Majesty's  most  dutifiil  and  loyal 
subjects,  the  Commons  uf  the  United  Kingdom 
of  Great  Britain  and  Ireland  in  Parliament 
assembled,  towards  making  good  the  supply 
which  we  have  cheerfully  granted  to  Your  Ma- 
jesty in  this  session  of  Parliament,  have  resolved 
to  grant  unto  Your  Majesty  the  sum  herein-after 
mentioned;  and  do  therefore  most  humbly 
beseech  Your  Majesty  that  it  may  he  enacted ; 
and  be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

Grant  out  of  Consolidated  Fund. 

1.  The  Commissioners  of  Her  Majesty's  Trea- 
sury for  the  time  being  may  issue  out  of  the 
Consolidated  Fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  apply  towards 
making  good  the  supply  granted  to  Her  Majesty 
for  the  service  of  the  year  ending  on  the  thirty-first 
day  of  March  one  thousand  eight  hundred  and 
seventy-eight,  the  sum  of  fourteen  million  nine 
hundred  and  thirty-eight  thousand  six  hundred 
and  sixty-eight  pounds. 

2.  The  Commissioners  of  Her  Majesty's  Trea- 
sury may  borrow  from  time  to  time  on  the  credit 
of  the  said  siun  of  fourteen  million  nine  hundred 
and  thirty-eight  thousand  six  hundred  and 
sixty-eight  pounds,  any  sum  or  sums  of  equal  or 
less  amount  in  the  whole,  and  shall  repay  the 
moneys  so  borrowed,  with  interest  not  exceeding 
five  pounds  per  centum  per  annum,  out  of  the 
growing  produce  of  the  Consolidated  Fund  at 
any  period  not  later  than  the  next  succeeding 
quarter  to  that  in  which  the  said  moneys  were 
borrowed. 

Any  moneys  so  borrowed  shall  be  placed  to  the 
credit  of  the  account  of  Her  Majesty's  Exchequer, 
and  shall  form  part  of  the  said  Consolidated 
Fund,  and  be  available  in  any  manner  in  which 
such  fund  is  available. 

Appropriation  of  Grants, 

3.  All  sums  granted  by  this  Act  and  the  other 
Acts  mentioned  in  Schedule  (A.)  annexed  to  this 
Act  out  of  the  said  Consolidated  Fund  towards 
making  good  the  supply  granted  to  Her  Majesty, 
amounting,  as  appears  by  the  said  Schedule,  in 
the  aggregate  to  the  sum  of  fifty  million  eight 


hundred  and  thirty  thousand  six  hundred  and 
twenty-eight  pounds  six  shillings  and  ninepence, 
are  appropriated  and  shall  be  deemed  to  have 
been  appropriated  as  from  the  date  of  the  passing 
of  the  first  of  the  Acts  mentioned  in  the  said 
Schedule  (A.)  for  the  purposes  and  services  ex- 
pressed in  Schedule  (B.)  annexed  hereto. 

The  abstract  of  schedules  and  schedules  an- 
nexed hereto,  with  the  notes  (if  any)  to  such 
schedules,  shall  be  deemed  to  be  part  of  this  Act 
in  the  same  manner  as  if  they  had  been  contained 
in  the  body  thereof. 

4.  If  a  necessity  arise  for  incurring  expendi- 
ture not  provided  for  in  the  sums  appropriated  to 
naval  and  military  services  by  tnis  Act,  and 
which  it  may  be  detrimental  to  the  public  service 
to  postpone  until  provision  can  be  made  for  it 
by  Parliament  in  the  usual  course,  each  of  the 
departments  entrusted  with  the  control  over  the 
said  services  shall  forthwith  make  application  in 
writing  to  the  Commissioners  of  Her  Majesty's 
IVeasury  for  their  authority  to  defray  temporarily 
such  expenditure  out  of  any  surpluses  which 
may  have  been  or  which  may  be  effected  by  the 
saving  of  expenditure  upon  votes  within  the 
same  department,  and  in  such  application  the 
department  shall  represent  to  the  Commissioners 
of  the  Treasury  the  circumstances  which  may 
render  such  additional  expenditure  necessary, 
and  thereupon  the  said  Commissioners  may 
authorise  the  expenditure  unprovided  for  as  afore- 
said to  be  temporarily  defrayed  out  of  any  sur- 
pluses which  may  have  been  or  which  may  be 
effected  as  aforesaid  upon  votes  within  the  same 
department ;  and  a  statement  showing  all  cases 
in  which  the  naval  and  military  departments 
have  obtained  the  sanction  of  the  said  Commis- 
sioners to  any  expenditure  not  provided  for  in 
the  respective  votes  aforesaid,  accompanied  by 
copies  of  the  representations  made  to  them  by 
the  said  departments,  shall  be  laid  before  the 
House  of  Commons,  with  the  appropriation 
accounts  of  navy  and  army  services  for  tne  year, 
in  order  that  such  proceedings  may  be  submitted 
for  the  sanction  of  Parliament,  and  that  provision 
may  be  made  for  the  deficiencies  upon  the  several 
votes  for  the  said  services  in  such  manner  as 
Parliament  may  determine. 

The  commissioners  of  the  Treasury  shall  not 
authorise  any  expenditure  which  may  cause  an 
excess  upon  the  aggregate  sums  appropriated  by 
this  Act  for  naval  services  and  for  army  services 
respectively. 

5.  Whereas  the  Commissioners  of  the  Treasury, 
under  the  nowers  vested  in  them  by  the  Act  of 
the  session  held  in  the  thirty-eighth  and  thirty- 
ninth  years  of  the  reign  of  Her  present  Majesty, 
chapter  seventy-eight,  have  authorised  expendi- 
ture not  provided  for  in  the  sums  appropriated 
by  the  said  Act  to  certain  votes  for  naval  and 
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military  services  for  the  year  ended  on  the  thirty- 
first  day  of  March  one  thousand  eight  hundred 
and  seventy-six,  to  be  in  part  temporarily 
defrayed  out  of  the  balances  unexpended  in 
repect  of  the  sums  appropriated  to  certain  other 
votes  for  naval  and  military  services  for  the  said 
year;  viz., 

1st.  Expenditure  for  certain  navy  services 
unprovided  for,  temporarily  defrayed 
to  the  extent  of  eighty-two  thousand 
eifi^ht  hundred  and  eighty-eight  pounds 
and  eightpence  out  of  the  unexpended 
balances  of  certain  other  votes  for  navy 
se  vices: 
2d.  Expenditure  for  certain  army  services  un- 
provided for,  temporarily  defrayed  to 
the  extent  of  one  nundred  and  eighty- 
one  thousand  one  hundred  and  ninety- 
nine  pounds  seventeen  shillings,  out  of 
the  unexpended  balances  of  certain 
other  votes  for  army  services,  and  out 
of  the  sum  realised  in  excess  of  the 
estimated  appropriations  in  aid  : 
It  is  enacted,  that  the  application  of  the  said 
sums  is  hereby  sanctioned. 

6.  A  person  shall  not  receive  any  part  of  a 


ffrant  which  may  be  made  in  pursuance  of  this  Act 
lOT  half  pay  or  army«  navy,  or  civil  non-effectiTe 
services  until  he  has  subscribed  such  declaration 
as  may  from  time  to  time  be  prescribed  by  a 
warrant  of  the  Commissioners  of  Her  Majaty'a 
Treasury  before  one  of  the  persons  prescribed  d; 
such  warrant. 

Provided  that,  whenever  any  such  payment  is 
made  at  more  frequent  intervals  than  once  in  a 
Quarter,  the  Commissioners  of  Her  Mijesty's 
Treasury  may  dispense  with  the  production  of  more 
than  one  declaration  in  respect  of  each  quarter. 

Any  person  who  makes  a  declaration  for  tlie 
purpose  of  this  section,  knowing  the  same  to  be 
untrue  in  any  material  particular,  shall  be  guilty 
of  a  misdemeanor. 

Section  seven  of  the  Appropriation  Act,  1870, 
and  section  six  of  the  Appropriation  Act,  1872, 
are  hereby  repealed  as  from  the  date  at  which 
the  first  warrant  made  by  the  Treasury  in  pur- 
suance of  this  section  comes  into  force,  without 
prejudice  to  any  declaration  previously  made,  or 
anything  previously  done  or  sufifered  in  pursuance 
of  those  sections. 


C( 


7.  This  Act  may  be  cited  for  all  purposes  as 
The  Appropriation  Act,  1877." 


■^x^'.oCo*- 


Abstract  of  Schedules  (A.)  and  (B.)  to  which  this  Act  refers. 


Schedule  (A.) 


Grants  out  of  the  Consolidated  Fund 


£        s.  d. 
•    50,830,628    6   9 


Schedule  (B.) — Appropriation  of  Grants. 


Part  1.  Deficiencies,  1875-76  - 
„    2.  Supplementary,  1876-77 
„    3.  Ezcnequer  Bonds,  1876-77 


1877-78  :— 

4.  Navy      -  -  -  -  - 

5.  Army  -  -  -  - 

6.  Army  (Indian  Home  Charges) 

7.  Army  Purchase  Commission  - 

8.  Civil  Services,  Class  I.  -  - 

Class  II. 
Class  III. 
Class  IV. 
Class  V. 
Class  VI. 
Qats  VII. 

Total  Civil  Shit\i(  i  s  -  - 

15.  Bevenue  dtpailniei.tf,  fi.c. 

16.  Advances  for  CreeL^viih  Ht^spital  and  Schcol 


>» 


» 


w 


if 
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if 


» 
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9. 

Ditto, 

10. 

Ditto, 

11. 

Ditto, 

12. 

Ditto, 

13. 

Ditto, 

14. 

Ditto, 

£ 

1,439,873 

2.625,067 

5.044,724 

3,552.8^^0 

650,280 

678,607 
28,614 


119,902  6  9 
743,600  -  - 
700,000   -  - 


1,563,502  6  9 

10,9/1,829  -  - 

14,598,700  -  - 

1,000,000  -  - 

505,000  -  - 


14,019,895  -  - 

8,029,317  -  - 

142,385  -  - 

60,830,628  6  9 
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SCHBUULB  (A.) 


Grants  out  of  tub  Ck>N80LiDATBD  Fund. 

For  the  service  of  the  years  ending  dlst  March  1876  and  1877 ;    £ 

Under  Act  40  Vict.  cap.  1.  -  -  -  -  - 

Under  Act  40  Vict.  cap.  6.  -  -  -  -  - 

For  the  service  of  the  year  ending  31st  March  1878 ;  viz. 
Under  Act  40  Vict.  cap.  6.  -  -  - 

Under  Act  40  Vict.  cap.  12.  - 
Under  Act  40  &  41  Vict.  cap.  24. 
Under  this  Act    -  -  -  -  - 


f.     d. 


Jt       B.    d. 

350,000    0    0 
1,213,502    6    9 


8,428,458 

5,900,000 

20,000,(KX) 

14,938,668 


Total 


49,267,126    0    0 


.    ji?50,830,628    6    9 


ScHBDULB  (B.) — Part  1. 


Dbficibngibs. 

ScHBDULB  of  Sums  granted  to  make  good  deficiencies  on  the  several  grants  herein  particularly 
mentioned  for  the  year  ended  on  the  31st  day  of  March  1876 ;  vis. : — 


Navy       ------ 

VoTB  OF  Cbbdit,  Abhanteb  Expedition    - 


Civil  Sbrvicbs: — 
Class 


L- 


Clasb  II.- 


Clabb  III.'^ 


Class 
Cukss 


/  Survevs  of  United  Kingdom  -        -  -  - 

\  Lighthouses  Abroad  .  -  -  - 

'"Treasury     ------ 

Foreign  Office         .  -  -  -  - 

Colonial  Office  -     - 

Board  of  Trade       -  - 

Civil  Service  Commission  -  -  -  - 

,  Lord  Lieutenant's  Household        .  .  • 

Public  Record  Office,  Ireland,  &c. 
County  Courts      -  -  -  •  - 

Admiralty  Court  Registry  -  .  - 

Land  Registry       -  -  -  -  - 

Convict  Establishments,  England  and  the  Colonies 
Law  Charges  and  Criminal  Prosecutions,  Ireland  • 
Common  Law  Courts,  Ireland 
Court  of  Bankruptcy,  Ireland 
IV. —Universities,  &c.,  Scotland^. 
Y      r  Grants  in  Aid  of  Colonies  - 
•    \  Tonnage  Bounties,  &c. 


Rbvbnub  Dbpartmbnts. 


Inland  Reveaue 


£      9,   d. 

3,331    3    3 

931  12    3 

26  12    8 

83  14  10 

318    9    3 

7,761  16  11 

326  19  10 

4    5  11 

18  15    3 

12,818    9    8 

157  19    9 

22    0    2 

3,023    0    4 

6,428  16    2 

497    3  11 

104  10    5 

103  10    5 

24    3    8 

1,076    1  10 


JS       f .  d, 

75,511    2    3 
2,017    5    0 


77,528    7    3 


37,049    6    6 


5,324  13    0 
119,902    6    9 
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ScHBDULB  (B.) — Part  2. 


Supplementary. 
Schedule  of  Supplementary  Sums  panted  to  defray  the  cbaraes  for  the  Services  herein 
particularly  mentioned  for  the  year  ended  on  the  3l8t  day  of  March  1877 ;  viz.  :— 


Class  I.   -■< 


Class  II.  -s 


Army  --------- 

Army  Purchase  Commission   ------ 

Navy   --------. 

Civil  Services  : — 

Public  Buildings  -.  - 

Furniture  of  Public  Offices 

Houses  of  Parliament    -  -  -  -  - 

New  Home  and  Colonial  Offices  -  .  . 

National  Gallery,  Enlargement 

Harbours,  &c.  under  the  Board  of  Trade 

New  Courts  of  Justice  and  Offices        -  -  - 

Public  Offices  Site 

Purchase  of  Winchester  House  -  -  - 

Lighthouses  Abroad  .  - 

Embassy  Houses  and  Legation  and  Consular  Buildings 
'"Treasury  -  -  -  -  -  - 

Foreign  Office  ------ 

Colonial  Office  -  -  -  -  - 

Board  of  Trade  -  -  -  -  - 

Civil  Service  Commission  -      - 

Registry  of  Friendly  Societies    -  -  -  - 

Local  Government  Board  -  -  -  - 

Mint      -  -     -       - 

^Law  Charges,  England  -  -  -  -  - 

Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions 
of  the  High  Court  of  Justice  -  -  - 

Admiralty  Registry  of  the  High  Court  of  Justice 
Wreck  Commissioner's  Office    -  -  -  - 

County  Courts  ------ 

Police :  Counties  and  Boroughs  -  -  . 

Reformatories  and  Industrial  Schools,  Great  Britain    - 
Register  House  Departments,  Edinburgh 
f  Science  and  Art  Department    -  -  -  - 

Class  IV.  <  Arctic  Expedition        -  - 

I  Paris  International  Exhibition  -  .  . 

f  Diplomatic  Services      -     -      - 
I  Grants  in  aid  of  expenditure  of  certain  colonies 
Class  V.    -i  Commissions  for  suppression  of  the  slave  trade 
Tonnage  bounties,  &c.-  -      .      - 

[Mr,  Cave's  mission  to  Egypt    -  .  -  - 

Class  VI.  — Superannuations  and  Retired  Allowances 

"Miscellaneous  expenses  .  .  -  - 

Mediterranean  Extension  Telegraph  Company 
Ashantee  Expedition,  gratuities  and  prize  pay 
,  Repayments  to  the  Civil  Contingencies  Fund  - 


Class  IIl.s 


Class  VII.-^ 


12,337 
4,2()0 

3,440 

3,624 

1,490 

1,800 

40,975 

69,400 

47,000 

3,000 

21,180 

700 

10,810 

826 

16,796 

850 

872 

10,000 

8,700 

11,400 

4,900 

800 

1,790 

26,262 

18,492 

1,850 

1,800 

2,000 

550 

800 

31,350 

46,500 

30,240 

21,200 

1,000 

13,000 

1,550 

6,498 

1,820 

10,908 


£  140,000 
£  50,000 
£    8,001) 


Revenue  Departments. 


Inland  Revenue 


491,600 
54,000 


;ff 43,600 
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Schedule  (B.) — Part  3. 


ExcHsauBR  Bonds. 

To  paj  off  and  discharge  Exchequer  Boads  which  became  due  and  payable  during  the  £ 

yearendingonthe3l8t  day  of  March  1877   --....      700,000 


Schedule  (B.)— Part  4. 


Navy. 


Schedule  of  Sums  granted  to  defray  the  charges  of  the  Navy  Services  herein  particularly 
mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  31  st  day  of 
March  1878 ;  viz.  :— 


No. 
1. 
2. 
3. 
4. 

5. 

6. 

7. 

8. 

9. 

10. 

10. 
11. 
12. 
13. 
14. 
15. 


ri6. 

116. 

17. 


{ 


For  wages,  &c.  to  60,000  seamen  and  marines    -  .  .  .  - 

For  victuaJs  and  clothing  for  seamen  and  marines         .... 
For  the  expenses  of  the  Admiralty  Office 
For  the  expense  of  the  coast  guard  service,  the  royal  naval  reserve,  and  seamen 

and  marine  pensioners  reserve,  and  roval  naval  artillery  volunteers  - 
For  the  expense  of  the  several  scientific  departments  of  tlie  navy 
For  the  expense  of  the  dockyards  and  naval  yards  at  home  and  abroad 
For  the  expense  of  the  victualling  yards  at  home  and  abroad 
For  the  expense  of  the  medical  establishments  at  home  and  abroad 
For  the  expense  of  the  Marine  Divisions  ..... 

Sect.  1.  For  naval  stores  for  the  building,  repairing,  and  outfitting  the  fleet  and 

coast  guard    --------- 

Sect.  11.  For  steam  machinery,  and  ships  built  by  contract      -  .  . 

For  new  works,  buildings,  machinery,  and  repurs  in  the  naval  establishments 
For  medicines,  medical  stores,  &c.         ...... 

For  martial  law  and  law  charges  ...... 

For  the  expense  of  various  miscellaneous  services  .... 

For  half  pay,  reserved  half  pay,  and  retirement  to  officers  of  the  navy  and  royal 

marines  ......... 

Sect.  1.  For  military  pensions  and  allowances    .  .  .  .  . 

Sect.  11.  For  civil  pensions  and  allowances       -  .  .  •  . 

For  freight  of  ships,  for  the  nctualling  and  conveyance  of  troops,  on  account 

of  the  army  department         ....... 


Sums  not 
exceeding 


£ 
2,684,048 
1,178,610 
193,890 

207,900 

109,002 

1,341,680 

76,930 

66,150 

21,316 

1,207,300 

1,042,000 

537,715 

78,010 

8,147 

130,134 

880,796 
759,940 
279,981 

168,280 


Total  Navy  Services 


£ 


10,971,829 


Schedule  (B.) — Part  5. 


Army. 


Schedule  of  Sums  granted  to  defray  the  charges  of  the  Army  Servicra  herein  partirulniiy 
mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  31st  day  of 
March  1878 ;  viz. : — 


No. 

1.  For  the  general  staff  and  regimental  pay,  allowances,  and  charges  of  Her  Majesty's 

land  forces  at  home  and  abroad,  exclusive  of  charges  on  India 

2.  For  divine  service  -- 


Sums  not 
exceeding 


£ 
4,565,800 
48,600 


ioi 


STAlrtiTfiS  Oi*  Tllfi  REALM. 
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.    I 


Ko. 

3.  For  administration  of  martial  law  ..... 

4.  For  medical  establishments  and  services  .  -  -  -  - 
6*  For  militia  pay  and  allowances     ...... 

6.  For  the  yeomanry  cavalry  pay  and  allowances      .... 

7.  For  the  volunteer  corps  pay  and  allowances  .... 

8.  For  the  army  reserve  force  pay  and  allowances,  includinf^  enrolled  pensioners 

9.  For  commissariat  and  ordnance  store  establishments,  waf(es,  &c. ... 

10.  For  provisions,  forage,  fuel,  transport  and  other  services  .  .  .  - 
1.  For  clothing  establishments,  services,  and  supplies           .... 

12.  For  the  supply,  manufacture,  and  repair  of  warlike  and  other  stores 

13.  For  superintending  establishment  of,  and  expenditure  for,  works,  buildings,  and 
repairs  at  home  and  abroad  ••-•.-• 

14.  For  establishments  for  military  education  ..... 

15.  For  miscellaneous  services  ....... 

16.  For  the  administration  of  the  army  ...... 

17.  For  rewards  for  distinguished  services,  &c.,  exclusive  of  charges  on  India 

18.  For  nav  of  general  officers,  exclusive  of  charges  on  India  ... 

19.  For  rail  pay  of  reduced  and  retired  officers  and  half  pay,  exclusive  of  charges  on 

India  ......... 

20.  For  widows  pensions,  &c.,  exclusive  of  charges  on  India  •  .  .  . 

21.  For  pensions  for  wounds  .•.•---. 

22.  For  Uhelsea  and  Kilmainham  hospitals,  and  the  in-pensioners  thereof 

23.  For  the  out-pensioners  of  Chelsea  hospital,  &c.,  exclusive  of  charges  on  India 

24.  For  superannuation  allowances     ..---.. 

25.  For  the  non-effective  services  of  the  militia,  yeomanry  cavalry,  and  volunteer  corps 


Sums  not 
exceeding 

]r" 

27,500 
243,300 
534,000 
74,400 
468,700 
132,000 
374300 

2,986,000 
805,600 

1,120,000 

828,700 

154,400 

.31.000 

249,100 

33,500 

78,600 

455,200 

123,500 

16,700 

35.000 

1,005,200 

165,000 

42,100 


Total  Army  Services    • 


'£ 


14,598,700 


Schedule  (B.) — Part  6. 


Army  (Indian  Home  Charges). 

For 'the  sum  to  be  transferred  in  aid  of  Army  Grants  to  meet  the  charge  incurred 
in  recruiting  and  training  officers  and  men,  and  in  defraying  the  non-effective 
expenditure  for  the  regular  forces  serving  in  India,  which  will  come  in  course  of 
payment  during  the  year  ending  on  the  Slet  day  of  March  18/8      -  -    ^ 


1,000,000 


Schedule  (B.)— Part  7. 


Army  Purchase  Commission. 

For  the  establishment  of,  and  expenditure  to  be  incurred  by,  the  Army  Purchase 
Commissioners,  which  will  come  in  course  of  payment  during  the  year  endinir 
on  the  31st  March  1878  •  ......         j^' 


505.000 
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Schedule  (B.) — Part  8. 


Civil  Services. — Class  I. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein 
particularly  mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
31st  day  of  March  1878 ;  viz. : — 


Ko. 

1.  For  the  maintenance  and  repair  of  the  royal  palaces         .... 

2.  For  the  royal  parks  and  pleasure  gardens  -  -  -  -  - 

3.  For  the  maintenance  and  repair  of  public  buildings  in  Great  Britain ;  for  providing 

the  necessary  supply  of  water ;  for  rents  of  nouses  for  the  temporary  accom- 
modation of  public  departments,  and  charges  attendant  thereon 

4.  For  the  supply  and  repair  of  furniture  in  the  public  departments  in  Great  Britain 

5.  For  the  buildings  of  tne  Houses  of  Parliament     ..... 

6.  For  erecting  omces  in  Downing  Street  for  the  Secretaries  of  State  far  the 

Home  and  Colonial  Departments,  and  Local  Government  Board 

7.  For  one  half  of  the  expense  of  erecting  or  improving  court  houses  or  offices  for 

the  sheriff  courts  in  Scotland,  and  the  expense  of  maintaining  the  courts  erected 
or  improved      ----..-.- 

8.  For  charges  for  the  Customs,  Inland  Revenue,  Post  Office,  and  Post  Office 

Telegraph  buildings  in  Great  Britain  .-..-. 

9.  For  maintenance  and  repair  of  the  British  Museum  buildings,  for  rents  of 

premises,  supply  of  fuiiiiture,  and  other  charges  attendant  thereon 

10.  For  new  buildings  for  county  courts,  maintenance  and  repair  of  courts,  supply  of 

furniture,  fuel,  &c.,  and  other  charges  attendant  thereon         ... 

11.  For  erecting  and   maintaining  new  buildings,  including  rents,  &c.,   for   the 

Department  of  Science  and  Art  -  - 

12.  For  the  survey  of  the  United  Kingdom,  including  the  revision  of  the  survey 

of  Ireland,  maps  for  Landed  Estates  Court,  Ireland,  publication  cf  maps, 
and  engraving  the  geological  survey    .-••-. 

13.  For  maintaining  certain  harbours,  &c.  under  the  Board  of  Trade  .  -  . 

14.  For  contribution  to  the  funds  for  the  establishment  and  maintenance  of  a  fire 

brigade  in  the  metropolis  ...... 

15.  For  rates  and  contributions  in  lieu  of  rates  in  respect  of  Government  property, 

and  for  salaries  and  expenses  of  the  rating  of  Government  property  department 

16.  For  the  Wellington  monument      ...... 

17.  For  the  erection  of  a  Natural  History  Museum    ..... 
18-  For  new  buildings,  mfdntenance  and  repair  of  buildings,  and  other  expenses 

connected  therewith,  of  the  Metropolitan  Police  Courts  ... 

19.  For  the  purchase  of  a  site,  erection  of  building,  and  other  expenses  for  new 

courts  of  justice  and  offices      ....... 

20.  For  the  acquisition  of  lands  for  the  purpose  of  the  New  Palace  at  Westminster, 

and  for  the  further  embankment  of  the  river  Tliames  .  -  -  . 

20a.  For  the  acquisition  of  land  and  houses  as  a  site  for  public  offices 
20b.  For  the  purchase  of  the  Clockmill  Estate,  Edinburgn  .... 

21.  For  erection,  repairs,  and  maintenance  of  the  sevml  public  buildings  in  the 

department  of  the  Commissioners  of  Public  Works  in  Iwland 

22.  For  erecting  and  maintaining  certain  lighthouses  abroad  .  .  .  . 

23.  For  the  British  embassy  houses,  and  legation  and  consular  buildings,  including 

rents  and  furniture       ........ 


.  I 


.  I 


Total  Civil  Ssrvicbs,  Class  h 


Sums  not 
exceeding 

34,105 
117,645 


127.437 
16,290 
34,275 

2,250 

8,438 

195,741 

9,337 

48,305 

12,664 


133,500 
15,459 

10,000 

203,991 

1,000 

70,000 

10,825 

120,325 

1,082 
16,000 
15,000 

177,637 
11,660 

46,907 


£     1,439,873 


*i04 
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Schedule  (B.) — Part  9. 


Civil  Services. — Class  II. 

Schedule  of  Sums  g:rante(l  to  defray  the  charges  of  the  several  Civil  Services  herein  particu- 
larly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  3 1st 
day  of  March  18/8 ;  viz. : — 


No. 
1. 
2. 
3. 
4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 
12. 

13. 
14. 

15. 
16. 

17. 
18. 

19. 
20. 

21. 

22. 

23. 

24. 
26. 


26. 

27. 

28. 
29. 

30. 


For  salaries  and  expenses  in  the  ofBces  of  the  House  of  Lords'    -  -  • 

For  salaries  and  expenses  in  the  offices  of  the  House  of  Commons 

For  salaries  and  expenses  of  the  department  of  Her  Majesty's  Treasury  - 

For  salaries  and  expenses  of  the  office  of  Her  Majesty's  Secretary  of  State  for 

the  Home  Department  and  subordinate  offices  .... 

For  salaries  and  expenses  of  the  department  of  Her  Mi^esty's  Secretary  of  State 

for  Foreign  Affairs         -------- 

For  salaries  and  exjjenses  of   the  department  of  Her  Majesty's  Secretary  of 

State  for  the  Colonies  -------- 

For  salaries  and  expenses  of  the  department  of  Her  Majesty's  Most  Honourable 

Privy  Council  and  subordinate  departments     -  -  -  -  - 

For  salaries  and  expenses  of  the  office  of  the  Committee  of  Privy  Council  for 

Trade,  and  subordinate  departments    ------ 

For  salaries  and  expenses  of  the  office  of  the  Ijord  Privy  Seal       -  -  - 

For  salaries  and  expenses  of  the  Charity  Commission  for  England  and  VS'ales     - 
For  salaries  and  expenses  of  the  Civil  Service  Commission  -  -  - 

For  salaries  and  expenses  of  the  office  of  the  Copyhold,  Inclosure,  and  Tilhe 

Commission      --..----- 
For  imprest  expenses  under  the  Inclosure  and  Drainage  Acts      -  -  - 

For  salaries  and  expenses  of  the  department  of  the  Comptroller  and  Auditor 

General  .----..-- 

For  salaries  and  expenses  of  the  Registry  of  Friendly  Societies'l  -  -  - 

For  salaries  and  expenses  of  the  Local  Government  Board,^  including  various 

grants  in  aid  of  local  taxation  -  -  -  -  .  .  . 

For  salaries  and  expenses  of  the  office  of  the  Commissioners  in  Lunacy  in  England 
For  salaries  and  expenses  of  the  Mint,  including  expenses  of  the  coinage 
For  salaries  and  expenses  of  the  National  Debt  Office      -  -  -  - 

For  charges  connected  with  the  Patent  Law  Amendment  Act,  the  Registration 

of  Trade  Marks  Act,  and  the  Registration  of  Designs  Act       -  -  . 

For  salaries  and  expenses  of  the  department  of  Her  Majesty's  Paymaster  General 

in  London  and  Dublin  --.-.-. 

For  salaries  and  expenses  of  the  Public  Record  Office  in  England 
For  salaries  and  expenses  of  the  establishments  under  the  Public  Works  Loan 

Commissioners,  and  the  West  India  Islands  Relief  Commissioners 
For  salaries  and  expenses  of  the  department  of  the  Registrar  Gereral  of  Births, 

&c.  in  England  -..--.-. 

For  stationery,  printing,  binding,  and  printed  books  for  the  two  Houses  of  Par- 
liament, the  several  departments  of  Government  in  England,  Scotland,  and 

Ireland,  and  some  dependencies,  including  the  salaries  and  expenses  of  the 

Stationery  Office  -  -  -  -  -  -  -  -j 

For  salaries  and  expenses  of  the  office  of  Woods,  Forests,  and  Land  Revenues, 

and  of  the  office  of  Land  Revenue  Records  and  Inrolments      - 
For  salaries  and  expenses  of  the  office  of  the  Commissioners  of  Uer  Majesty's 

Works  and  Public  Buildings  ------- 

For  Her  Majesty's  foreign  and  other  secret  services  -  -  -  - 

For  salaries  and  expenses  of  the  department  of  the  Queen's  and  Lord  Treasurer's 

Remembrancer  in  Exchequer,  Scotland,  of  certain   officers  in  Scotland,  and 

other  charges  formerly  on  the  hereditary  revenue         -  -  -  . 

For  salaries  and  expenses  of  the  Fishery  Board  in  Scotland  ... 


Sums  not 
exceeding 


£ 

45,553 

49,0x^7 
59,352 

89,683 

73,1(»2 

36,210 

46,719 

178,506 

2.7-J5 

33,2::) 

24,780 

18,0S2 

8,6;io 

60,319 
5,910 

714,986 
15,(!94 
50,200 
16,65/ 

24,569 

23,25? 
22,519 

9,?36 

46,611 


457.729 
25,093 

37.S95 
24,(W 


6;^07 
12,713 
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No. 
31. 
32. 

33. 


35. 

3o. 
37. 

38. 

39. 

40. 
41. 

42. 
43. 


Sums  not 
exceeding 


For  salaries  and  eirpenses  of  the  Board  of  Lunacy  in  Scotland     ... 
For  salaries  and  expenses  of  the  department  of  the  Registrar  General  of  Births, 

&c.  in  Scotland  -------. 

For  salaries  and  expenses  of  the  Board  of  Supervision  for  Relief  of  the  Poor,  and 

for  PubUo  Healtn  and  Vaccination  Act,  including  certain  grants  in  aid  of 

local  taxation  in  Scotland        ....-•. 
For  salaries  of  the  officers  and  attendants  of  the  household  of  the  Lord  Lieutenant 

of  Ireland  and  other  expenses  ..-•-•• 
For  salaries  and  expenses  of  the  offices  of  the  Chief  Secretary  to  ^e  Lord  Lieutenant 

of  Ireland  in  Dublin  and  London,  and  subordinate  departments 
For  salaries  and  expenses  connected  with  the  boundary  survey,  Ireland  - 
For  salaries  and  expenses  of  the  office  of  the  Commissioners  of  Charitable 

Donations  and  Bequests  for  Ireland    ...... 

For  salaries  and  expenses  of  the  Local  Government  Board  in  Ireland,  including 

certain  grants  in  aid  of  local  taxation  .•--•- 
For  salaries  and  expenses  of  the   Public  Record  Office,  and  of  the  Keeper  of 

the  State  Papers  m  Ireland     -  "      .     '         . ' 

For  salaries  and  expenses  of  the  office  of  Public  Works  in  Ireland 
For   sakuries  and  expenses  of  the   department  of  the  Registrar  General  of 

Births,  &c.,  and  for  expenses  of  the  collection  of  agricultural  and  emigration 

statistics  in  Ireland       ........ 

For  salaries  and  expenses  of  the  general  valuation  of  Ireland       •  -  • 

For  charge  in  aid  of  the  local  cost  of  maintenance  of  Pauper  Lunatics  in  Ireland 

Total  Civil  Sbrvicks,  Class  II.     -         £ 


£ 

6,601 


83,«23 

6,998 

26,728 
460 

2,(Wo 

128,184 

6,076 
29,495 


16,779 
21,208 
81,100 


2,625,067 


Schedule  B. — Part  10. 


Civil  Services. — Class  III. 

Schbdulb  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  particu- 
larly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  3l8t 
day  of  March  1878 ;  viz.  :— 


Sums  not 
exceeding 


No. 

1.  For  the  salaries  of  the  law  officers  of  the  Crown,  and  the  law  charges,  salaries, 

allowances,  and  incidental  expenses,  including  prosecutions  relating  to  coin, 

.   in  the  department  of  the  solicitor  for  the  afliairs  of  Her  Migesty's  Treasury  and 

of  the  Queen's  Proctor  ....... 

2.  For  criminal  prosecutions  at  assizes  and  quarter  sessions  in  England,  including 

abjudications  under  the  Criminal  Justice  and  the   Juvenile  Oifenders  Acts, 
sheriifiB  expenses,  salaries  to  clerks  of  assize  and  other  officers,  and  for  com- 

Emsation  to  clerks  of  the  peace  and  others,  and  for  expenses  incurred  under 
xtradition  T^reaties     •-...... 

3.  For  salaries  and  expenses  of  the  Chancery  Division  of  the  High  Court  of  Justice, 

of  the  Court  of  Appeal,  and  of  the  Supreme  Court  of  Judicature 

4.  For  salaries  and  expenses  of  the  Queen's  Bench,  Common  Pleas,  and  Exchequer 

Divisions  of  the  High  Court  of  Justice,  and  for  salaries  and  expenses  of  the 
District  Registrars  of  the  High  Court,  and  certain  circuit  expenses    • 

5.  For  salaries  and  expenses  of  the  Registries  of  Probate  and  Divorce  and  Ma- 

trimonial Causes,  &c.,  in  the  Probate,  Divorce,  and  Admiralty  Division  of 
the  Hijjh  Court  of  Justice        --•..-. 

Vol.  LV. — Law  .Iuj.k.  Stat, 


61,487 


177,710 
177,530 

62.660 


S06 
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Sams  Dot 
exceeding 


No. 

6.  For  salariea  and  expenses  of  the  offices  of  the  Admiraltj  Registrar  and  Marshal 

of  the  Probate,  Divorce,  and  Admiralty  Division  of  the  High  Court  of  Justice 
^6a.  For  salaries  and  expenses  of  the  office  of  the  Wreck  Commissioner 

7.  For  salaries  and  expenses  of  the  London  Bankruptcy  Court         ... 

8.  For  salaries  and  expenses  connected  with  the  County  Courts       .  .  - 

9.  For  salaries  and  expenses  of  the  Office  of  Land  Registry  ... 

10.  For  sahiries  and  expenses  of  the  police  courts  of  London  and  Sheerness  - 

11.  For  salaries  and  expenses  of  the  metropolitan  police,  including  the  salaries  of 

the  Commissioner,  Assistant  Commissioners,  and  Receiver,  the  mounted  police, 
river  police,  and  police  van  service      ...-•- 

12.  For  certain  expenses  connected  with  the  police  in  counties  and  boroughs  in 

England  ana  Wales,  and  with  the  police  in  Scotland  .  -  -  - 

13.  For  the  superintendence  of  con^dct  establishments  and  for  the  maintenance  of 

convicts  in  convict  establishments  in  England  and  the  Colonies 

14.  For  the  maintenance  of  prisoners  in  county  and  borough  prisons,  and  of  criminal 

lunatics  in  private  asylums  in  Great  Britain     -  •  -  .  . 

15.  For  the  maintenance  of  juvenile  ofiPenders  in  reformatory  and  industrial  schools 

in  Great  Britain,  and  of  the  Inspectors  of  Reformatories  ... 

16.  For  the  maintenance  of  criminal  lunatics  in  Broadmoor  Criminal  Lunatic  Asylum, 

England  -..----. 

17.  For  miscellaneous  legal  charges  in  England  .  .  .  .  . 
17a.  For  salaries  and  expenses  of  the  Commissioners  and  other  Officers  appointed 

under  the  6th  and  7th  sections  of  the  Prison  Act,  1877  .  .  - 

18.  For  salaries  and   expenses    of  the    Lord  Advocate's  department    and   others 

connected  with  criminal  proceedings  in  Scotland,  including  certain,  allowances 
under  the  Act  15  &  16  Vict.  c.  83-  -  -.- 

19.  For  salaries  and  expenses  of  the  Courts  of  Law  and  Justice  in  Scothind  and 

other  legal  charges        ........ 

20.  For  salaries  and  expenses  of  the  offices  in  Her  Majesty's  General  Register  House, 

Edinburgh        -------- 

21.  For  the  joint  departments  of  prisons  and  judicial  statistics  in  Scotland,  and  for 

the  maintenance  of  the  General  Prison  at  Perth  (including  establishment  for 
criminal  lunatics)  ---.--. 

22.  For  the  expense  of  criminal  prosecutions  and  other  law  charges  in  Ireland, 

including  certain  allowances  under  the  Act  15  &  16  Vict.  c.  83. 

23.  For  salaries  and  expenses  of  the  Court  of  Chancery  in  Ireland     -  -  - 

24.  For  salaries  and  expenses  of  the  Superior  Courts  of  Common  Law  in  Ireland 

25.  For  salaries  and  incidental  expenses  of  the  Court  of  Bankruptcy  in  Ireland 

26.  For  salaries  and  expenses  of  the  Landed  Estates  Court  in  Ireland 

27.  For  salaries  and  expenses  of  the  Court  of  Probate  and  of  the  District  Registries 

in  Ireland         -  -- 

28.  For  salaries  and  expenses  of  the  Admiralty  Court  Registry  in  Ireland 

29.  For  salaries  and  expenses  of  the  Office  for  the  Registration  of  Deeds  in  Ireland  - 

30.  For  salaries  and  expenses  in  the  Office  for  the  Registration  of  Judgments  in 

Ireland-  --..-... 

31 .  For  salaries  and  expenses  of  the  Commissioners  of  Police,  of  the  Police  Courts, 

and  of  the  metropolitan  police  establishment  of  Dublin  .  -  . 

32.  For  the  constabularv  force  in  Ireland        .  .  -  .  . 

33.  For  the  superintendence  and  inspection  of  Government  prisons,  for  the  Office 

of  Registrar  of  Habitual  Criminals,  and  for  the  maintenance  of  convicts  in 
Government  prisons  in  Ireland  ...... 

34.  For  the   maintenance   of  prisoners  in  county  and   borough  prisons,  and  the 

expenses  of  reformatories  and  industrial  schools  in  Ireland      -  .  . 

35.  For  the  maintenance  of  criminal  lunatics  in  Dundnim  Criminal  Lunatic  Asylum, 

Ireland  --------. 

36.  For  certain  miscellaneous  legal  expenses  in  Ireland  .  .  .  . 


-  I 


13,331 
12,292 
49,340 
421,643 
5,418 
14,445 


431,892 

860,098 

445,085 

99,187 

234,263 

28,844 
18,690 

5,450 

69,60S 
61,898 
34,614 

21,171 

85,428 
40,879 
28,626 
9,768 
11,488 

11,548 

1,700 

19,128 

2,800 

137^1 
1,086,030 

40^ 
93,132 

6,227 
69,666 


Total  Civil  Services,  Class  IIL  -        -  £   5,044.724 
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ScuBDULB  (B.)— Part  11. 


Civil  Servicbs. — Class  IV. 

ScMRDiTLB  of  Sums  granted  to  defnj  the  charges  of  the  several  Civil  Servicbs  herein  particu*' 
larly  mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  3l3t 
day  of  March  1878 ;  viz.  ; — 


in  connexion 


Ko. 

1.  For  public  education  in  England  and  Waler,  including  the  expenses  of  the 

Education  Office  in  London     -  •  -  - 

2.  For  salaries  and  expenses  of  the  Department  of  Science  and  Art,  and  of  the 

establishments  connected  therewith      -....- 

3.  For  salaries  and  expenses  of  the  British  Museum,  including  the  amount  required 

for  furniture,  fittings,  &c.         ....... 

4.  For  salaries  and  expenses  of  the  National  Gallery  .  .  .  • 

5.  For  salaries  and  expenses  connected  with  the  National  Portrait  Gallery  - 

6.  For  grants  in  aid  of  the  expenditure  of  certun  learned  societies  in  Great  Britain 

and  Ireland       ......... 

7.  For  salaries  and  expenses  of  the  Unitrersity  of  London     -  .  •  • 

8.  For  preparing  an  account  of  the  scientific  results  of  the  expedition  of  Her 

l^esty's  ship  «<  Challenger "  in  1873, 1874,  1875,  18/6,  to  investigate  the 
physical  and  biological  conditions  of  the  great  ocean  basins,  and  of 
arranging  the  collections  made  during  the  expecution  -  •  •  • 

9.  For  salaries  and  expenses  of  the  Royal  Commission  appointed 

with  the  International  Exhibition  at  Paris,  1878 
9a.  Towards  defraying  the  expenses  of  the  Arctic  Expedition 

10.  For  public  education  in  Scotland  .... 

11.  For  salaries  and  expenses  of  the  Board  of  Education  for  Scotland 

12.  For  gnnts  to  Scottish  universities  .... 

13.  For  the  annuity  to  the  Board  of  Trustees  of  manufiftctures  in  Scotland,  in 

dischaige  of  equivalents  under  the  Treaty  of  Union,  to  be  applied  in 
maintenance  of  the  National  Gallery,  School  of  Art  and  ^tiquarian  Museum, 
Scotland,  and  for  the  exhibition  of  the  Tonie  Collection  of  Works  of  Art, 
and  for  other  purposes  -  •  -  - 

14.  For  public  education  under  the  Commissioners  of  National  Education  in  Ireland 

15.  For  the  salary  and  expenses  of  the  Office  of  the  Commbsioners  of  National 

Education  m  Ireland  (Endowed  Schools)         .  .  «  .  . 

16.  For  sidaries  and  expenses  of  the  National  Gallery  of  Ireland,  and  for  the  purchase 

of  pictures        .-.-..-.. 

17.  For  expenses  of  the  Queen's  University  in  Ireland  .... 

18.  In  aid  of  the  expenses  of  the  Queen's  Colleges  in  Ireland  ... 

Total  Civil  Ssrvicbs,  Class  IV.     •         Jt 


Sams  not 
exceeding 


1,910,829 

299,689 

109,990 
6,976 
2,000 

15,550 
10,670 


4,000 

12,500 

315 

488,782 

5,402 

18,564 


2,100 
645,236 

640 

2,389 

4,694 

12,504 


3,552,830 


■i 
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[chap.  61. 


ScHBDULE  (B.)— Part  12. 

Civil  Services. — Class  V. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  partica- 
larly  mentioDed,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  31st 
day  of  March  1878 ;  viz.  :— 


No. 

1.  For  expenses  of  Her  Migesty's  embassies  and  missions  abroad 

2.  For  consular  establishments  abroad,  and  for  expenditure  under  the  Act  6  Geo.  4. 

c.  87* 

3.  In  aid  of  colonial  local    revenue  and  for  the    salaries    and   allowances    of 

governors,  Sec,  and  for  other  expenses  in  certain  colonies,  including  a  grant  in 
aid  of  the  Transvaal  Territory  --••--- 

4.  For  the  charge  of  the  Orange  River  Territory  (Cape  of  Good  Hope)  and  the 

island  of  St.  Helena  .....-- 

5.  For  expenses  of  the  mixed  commissions  established  under  the  treaties  with  forei^ 

powers  for  suppressing  the  traffic  in  slaves,  and  of  other  establishments  m 
connexion  with  that  object,  including  the  Muscat  subsidy       ... 

6.  For  tonnage  bounties,  bounties  on  slaves^  and  expenses  of  the  Liberated  African 

Department      ......... 

7.  For  the  Emigration   Board,  and  for  certain  other  expenses  connected  with 

emigration  from  this  countrv   ....... 

8.  For  salaries  and  expenses  of  the  three  representatives  of  Her  Migesty's  Govern- 

ment on  the  Council  of  Administration  of  the  Suez  Canal  Company  • 

Total  Civil  Services,  Class  V.      -         £ 


Sams  not 
exeeeding 

£ 
200,725 

247jm 


171,1/6 

2,794 

7,542 

16.037 

2,492 

1,620 


650,280 


Schedule  (B.) — Part  13. 

Civil  Services. — Class  VI. 

Schedule  of  Sums  granted  to  deiray  the  charges  of  the  several  Civil  Services  herein  partica- 
larly  mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  31st 
day  of  March  1878 ;  viz. : — 


j   Sams  not 
exceeding 


No. 

1.  For  superannuation  and  retired  allowances  to  persons  formerly  employed  in  the 

public  service,  and  for  compassionate  or  other  special  allowances  and  gratuities 
awarded  by  the  Commissioners  of  Her  Majesty  s  Treasury       -  •  - 

2.  For  pensions  to  masters  and  seamen  of  the  merchant  service,  and  to  their  widows 

and  children    .-..-*.--- 

3.  For  the  relief  of  distressed  British  seamen  abroad  - 

4.  For  the  support  of  certain  hospitals  and  infirmaries  in  Ireland     ... 

5.  For  miscellaneous,  charitable,  and  other  allowances  in  Great  Britain 

6.  For  certain  miscellaneous,  charitable,  and  other  allowances  in  Ireland 

7.  For  the  amount  required  to  enable  the  Commissioners  of  Her  Migesty's  TVea- 

suiy  to  commute  annuities  charged  in  perpetuity  on  the  Exchec^uer    • 

8.  For  making  good  the  sum  required  to  meet  the  deficiency  in  savings  banks  and 

friendly  societies  -  --. 

Total  Civil  Services,  Class  VI.    •         JE 


£ 

454,011 

33,100 

30,000 

18,004 

4,341 

4,362 

8,000 

126,689 


678,507 
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ScHBDULB  (B.)— Part  14. 


Civil  Sbrvicbs. — Class  VII. 

ScHBDULB  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Sbrvicbs  herein  particu- 
larlj  mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  31  st 
day  of  March  187B ;  viz. : — 


Ko. 

1.  For  salaries  and  inddental  expenses  of  temponury  commissions    - 

2.  For  certain  susoeUaneous  expenses         .  .  .  .  . 

Total  Civil  Sbrvicbs,  Class  VII.   • 


Suns  not 
exceeding 


£ 

20,069 
8^5 


28,614 


ScHBDULB  (B.)— Part  16. 


Rbvbnub  Dbpartmbnts,  &c. 

ScHBDULB  of  Sums  granted  to  defray  the  charges  of  the  several  Revbnub  Dbpartmbntb, 
&c.  herein  particularly  mentioned,  which  will  come  in  course  of  payment  during  the  year 
ending  on  tne  31  st  day  of  March  1878 ;  viz. : — 


No. 

1.  For  salaries  and  expenses  of  the  Customs  Department     .  -  .  - 

2.  For  salaries  and  expenses  of  the  Inland  Revenue  Department      ... 

3.  For  salaries  and  expenses  of  the  Post  Of&ce  services,  the  expenses  of  Post  Office 

savings  hanks,  and  Government  annuities  and  insurances,  and  the  collection 
of  the  Post  Office  revenue  (including  a  supplementary  sum  of  30,272/. 
reouired  for  the  conveyance  of  Correspondence)  •  .  •  • 

4.  For  the  Post  Office  packet  service  ...... 

5.  For  salaries  and  expenses  of  the  Post  Office  telegraph  service        ... 

Total  Rbvenub  Drpartmknts    -       £ 


Sams  not 
exceeding 


£ 
978,315 
1,788,860 


3^61,461 

767,877 
1,232,814 


8,029,317 


Schrdulb  (B.) — Part  16. 


Grbbnwich  Hospital  and  School, 

Advances  during  the  year  ending  on  the  31st  March  1878  for  defraying  the  £ 

expenses  of  Gnenwicn  Hospital  and  School       .....       142,385 
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[ghat.  62. 


Chat.  62. 
Legal  Praeiitioneri. 


ABBTRACT  OF  THE  XNACTMBNTB. 


1.  Short  title. 

2.  Surrogates  or  personi  other  than  qualified  practitioners  not  to  act  as  such  in  preparing  pt^en  for 

obtaining  or  opposing  grants  of  probate  or  letters  of  administration, 

3.  Interpretation  clause, 

4.  Extent  of  Act, 


An  Act  to  amend  the  Law  relating  to 
Legal  Practitioners. 

(14th  August  1877.) 

Whereas  it  is  expedient  to  amend  the  law 
relatinf(  to  legal  practitioners  : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  "  The  Legal  Prac- 
titioners Act,  1877." 

2.  Any  surrogate  or  other  person  not  being  a 
qualified  practitioner  who  for  or  in  expectation  of 
any  fee,  gain,  or  reward,  either  directly  or  as  the 


agent  of  any  other  person  whether  a  qualified 
practitioner  or  not,  takes  instructions  for  ordravs 
or  prepares  any  papers  on  which  to  found  or 
oppose  a  grant  of  probate  or  of  letters  of  admini- 
stntion,  shall  be  guilty  of  an  offence  witiiin  the 
meaning  of  the  twelftn  section  of  the  Attomejrs 
and  Solicitors  Act,  1874 ;  but  nothing  in  this 
section  contained  shall  be  construed  to  affect  aoj 
remedy  against  any  such  person  under  any  other 
Act  or  Acts  whatsoever. 

3.  The  term  "(qualified  practitioner"  in  tius 
Act  means  and  mdudes  any  serjeant-at-law, 
barrister-at-law,  certificated  solicitor,  proctor, 
notary  public,  certificated  oonveyanoer,  spedal 
pleader,  or  draughtsman  in  equity. 

4.  This  Act  shall  not  extend  to  Scotland  or 
Ireland. 


Chap.  63. 
Building  Societies  Act  (1874)  Amendment. 

ABSTRACT  OP  THB  KNACTMBNT8. 

1.  Short  title,  ifC, 

2.  Societies  mag  change  their  chief  qfices.    Notice  of  such  change  to  be  sent  to  Registrar, 

3.  Amendment  of  37  4*  38  Vict,  c.  42.  s,  27. 

4.  Rights  held  in  trust  to  vest  in  societies. 

5.  Registration  of  union  of  societies  or  of  transfer  of  engagements  to  operate  as  effectual  eomvegmce  q/* 

funds  and  property  of  uniting  societies  to  the  united  society ,  and  to  society  to  which  engagements 
are  transferred, 

6.  Forms  in  schedule  to  he  used. 
Schedule, 


An  Act  to  amend  the  Building  Societies 
Act,  1 874.  (1 4th  August  1877.) 

Whereas  it  is  expedient  to  amend  the  laws 
relating  to  Building  Societies  : 

Be  it  enacted  by  the  Queen*s  most  Excellent 
Migesty,      and  with  the  advice  and  consent  of 


the  Lords  Spiritual  and  Temporal,  and  CommoDs, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  shall  be  construed  as  one  with 
<<The  Building  Societies  Act,  1874"  (heieui 
termed  **  the  principal  Act "),  and  <*  The  Building 
Societies  Act,  1875/'  and  may  be  dtcd  aa  "The 
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Building  Societies  Act,  1877/'  or,  together  with      to  which    canaot   be  transferred    without   ad« 
the  said  Acts,  as  *'  The  Building  Societies  Acts."      mittance. 


2.  Any  Society  under  the  principal  Act  may 
change  its  chief  office  in  the  manner  its  rules 
direct,  or,  if  there  be  no  such  direction,  then  at  a 
general  meeting  specially  called  for  the  purpose, 
in  the  manner  set  forth  in  the  rules  of  the  Society ; 
and  no  alteration  of  rule  shaU  be  necessary  upon 
such  change,  nor  shall  the  provisions  of  section 
eighteen  of  the  principal  Act  apply  to  such  change. 
Notice  of  every  such  change  shall  be  given  by  the 
secretary  of  the  Society  to  the  Registrar  within 
seven  days  after  such  change,  and  shall  be 
registered  by  him,  and  he  shall  give  a  certificate 
of  such  registration. 

3.  Section  twenty-seven  of  the  principal  Act 
shall  be  read  as  if  the  word  ''  now  "  were  omitted 
therefrom. 

4.  All  rights  of  action  and  other  rights  and 
interests  in  real  and  personal  estate  whatsoever 
held  in  trust  for  any  Society  heretofore  incor- 
porated under  the  principal  Act  shall,  on  the 
passing  of  this  Act,  vest  in  the  Society  without 
any  conveyance  or  assignment  whatsoever,  except 
in  the  case  of  stocks  and  securities  in  the  public 
funds  of  Great  Britain  and  Ireland,  and.  estates 
in  copyhold  or  customary  hereditaments  the  title 


5.  The  registration  by  the  Registrar  of  the 
notice  of  the  union  of  any  Societies,  or  of  the 
transfer  of  the  engagements  of  any  Society  to 
another  Society,  in  terms  of  and  subject  to  the 
provisions  of  section  thirty-three  of  the  principal 
Act,  shall  operate  as  an  effectual  conveyance, 
transfer,  and  assignment,  as  at  the  date  of  the 
said  registration,  of  the  funds,  property,   and 
assets  of  the  Societies  so  uniting  to  the  united 
Society,  or  of  the  Society  transferring  its  engage- 
ments to  the  Society  to  which  such  engagements 
may  be  transferred,  as  may  be  set  forth  in  tiie 
instrument  of  union  or  transfer  of  engagements, 
without  any  conveyance,  transfer,  or  assignment 
whatsoever,  save  and  except  in  the  case  of  stocks 
and  securities  in  the  public  funds  of  Great  Britain 
and  Ireland,  and  estates  in  copyhold  or  customary 
hereditaments  the  title  to  which  cannot  be  trans- 
ferred without  admittance :  Provided  always,  that 
such  union  or  transfer  of  engagements  shall  not 
affect  the  rights  of  any  creditor  of  either  or  any 
Society  uniting  or  transferring  its  engagements. 

6.  The  forms  in  the  schedule  to  this  Act  shall 
henceforth  be  used  under  the  Building  Societies 
Acts. 


Schedule. 


Certificate  of  Incorporation. 
The  Registrar  of  Building  Societies  in  [England, 
Scotland,  or  Ireland]  hereby  certifies   that  the 
Building    Society,   established    at 
,  in  the  county  of  ,  is 

incorporated   under   "  The   Building   Societies 
Act,  1874." 
This  day  of  ,  18      . 

[Seal  of  Central  Qfice,  or  signature 
of  Asiistant  Registrar  of  Friendly 
SoeietiesJ] 

Cbrtificatb  07  Registration  of  Altera- 
tion OF  Rules. 
The  Registrar  of  Building  Societies  in  [Eng- 
land, Scot£md,  or  Ireland]  hereby  certifies  that 
the  foregoing  iterations  of  [or  addition  to]  the 
rules  of  the  Building  Society,  esta- 

blished at  ,  in  the  county  of  , 

are  registered  under  "The  Building  Societies 
Act,  1874." 

lliis  day  of  ,  18      . 

ISeal  of  Central  Ofice,  or  signature 
of  Assistant  Registrar  qf  Friendly 
Societies.'] 


Certificate  of  Registration  of  Change 

OF  Name. 

The  Registrar  of  Building  Societies  in  [Eng- 
land, Scotland,  or  Ireland]  hereby  certifies  that 
the  registered  name  of  the  Building 

Society,  established  at  ,  in  the  county 

of  ,  is  changed  from  the  date  hereof 

to  the  name  following : 
This  day  of  ,  18      . 

[Seal  of  Central  Qfice,  or  signature 
of  Assistant  Registrar  of  IfViendly 
Societies.'] 

Certificate  of  Alteration  of  Chief 

Office. 

The  Registrar  of  Buildinff  Societies  in  [Eng- 
land, ScoUand,  oi*  Ireland]  hereby  certifies  that 
the  registered  chief  office  of  the 
Building  Society,  established  at  ,  in 

the  county  of  ,  is  changed  from  the 

date  hereof  to  the  office  or  place  following : 
This  day  of  ,  18      . 

[Seal  of  Central  Ofice  or  signature 
of  Assistatit  Registrar  of  Friendly 
Societies,"] 


«> 
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[chap.  64. 


Chap.  64. 
Turnpike  Acts  Continuance, 

ABSTRACT   OF  THB   ENACTMBXT8. 

1.  Schedule  1. 

2.  Schedule  2. 

3.  Schedule  3. 

4.  Schedule  4, 

5.  Schedule  5. 

6.  Schedule  6. 

7.  Schedule  7* 

8.  Continuance  of  all  olher'Tumpike  Acts. 

9.  Amendment  of  8.  19  o/ 34  4-  35  Vict,  c.  116. 
10.  Short  title. 

Schedules, 


An  Act  to  continue  cei-tain  Turnpike 
Acts  in  Great  Britain,  and  to  repeal 
certain  other  Turnpike  Acts ;  and  for 
other  purposes  connected  therewith. 

(14flh  August  1877.) 

Whbreas  it  is  expedient  to  continue  for  limited 
times  some  of  the  Acts  herein-after  specified,  and 
to  repeal  others,  and  to  make  further  pro\nsions 
concerning  turnpike  roads : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  The  Acts  specified  in  the  first  schedule 
Annexed  hereto  shall  be  repealed  on  and  after  the 
dates  specified  in  each  instance. 

2.  The  Acts  specified  in  the  second  schedule 
annexed  hereto  shall  expire  at  the  time  in  that 
behalf  mentioned  in  "  The  Annual  Turnpike  Acts 
Continuance  Act,  1876." 

3.  The  Acts  specified  in  the  third  schedule 
annexed  hereto  stiaU  continue  in  force  until  the 
dates  specified  in  each  instance,  and  no  loni^^er. 

4.  The  Acts  specified  in  the  first  and  second 
columns  of  the  lourth  schedule  annexed  hereto 
shall,  to  the  extent  specified  in  the  third  column 
thereof,  as  from  the  dates  specified  in  the  fourth 
column  thereof,  be  subject  to  the  modifications 
specified  in  the  fifth  column  thereof,  and  shall, 
to  the  same  extent,  as  so  modified,  continue  in 
force  until  the  dates  specified  in  the  sixth  column 
thereof,  and  no  longer. 

Where  specified  in  the  seventh  column  thereof 
the  arrears  of  interest  due  on  the  thirty-first  day 
of  December  one  thousand  ei^ht  hundred  and 


se^Tnty-six,  and  remaining  unpidd  at  the  time  of 
the  passing  of  this  Act,  in  respect  of  tlie  nads 
subject  to  the  trusts  comprised  in  so  much  of  the 
Acts  as  is  specified  in  the  third  column  thereof, 
are  hereby  extinguished. 

5.  The  Acts  specified  in  the  first  and  seooDd 
columns  of  the  fifth  schedule  annexed  beieto 
shall,  to  the  extent  specified  in  the  third  colaxDa 
thereof,  as  from  the  aatee  specified  in  the  fooiih 
column  thereof,  be  subject  to  the  modificatioDS 
specified  in  the  fifth  column  thereof,  and  shsll, 
to  the  same  extent,  as  so  modified,  continne  in 
force  until  the  dates  specified  in  the  sixth  coliuxm 
thereof,  unless  Parliament  in  the  meantime  other- 
wise provides. 

6.  The  Acts  specified  in  the  sixth  schedule 
annexed  hereto  snail  continue  in  force  until  the 
first  day  of  November  one  thousand  eight  hondrfd 
and  seventy-eight,  and  no  longer,  unless  Pariift- 
ment  in  the  meantime  otherwise  provides. 

7.  The  Acts  specified  in  the  seventh  sehedulr 
annexed  hereto  shall  be  repealed  on  and  alter  tbe 
first  day  of  November  one  thousand  eight  hundred 
and  seventy-eight,  unless  Ptoliament  in  tiie  man- 
time  otherwise  provides,  due  regard  being  had  in 
every  case  to  load  requirements  and  to  the  speciil 
circumstances  of  the  trust. 

8.  Such  provisions,  if  any,  of  the  said  Act< 
mentioned  in  the  said  schedules  as  are  net 
affected  by  the  preceding  sections,  and  all  otbtr 
Acts  now  in  force  for  regulating,  making,  ameoti- 
ing,  or  repairing  any  turnpike  road  in  Grett 
Britain  which  will  expire  at  or  before  tbe  end  if 
the  next  session  of  Parliament,  shall  continue  io 
force  until  the  first  day  of  November  one  thou- 
sand eight  hundred  and  seventy-eiffht,  and  to  the 
end  of  the  then  next  session  of  Pa&men^  unlcsJ 
Parliament  in  the  meantime  otherwise  pioYides; 
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but  this  section  shall  not  affect  any  Act  continued 
to  a  spedfied  date  and  no  longer. 

9.  In  addition  to  the  notice  required  by  the 
nineteenth  section  of  ''The  Annual  Turnpike 
Acts  Continuance  Act,.  187 1»"  to  be  published  in 
certain  newspapers,  tlje  tnist^es  of  a  turnpike 
trust  about  to  expire  shall  cause  a  copy  of  such 
notice  to  be  sent  by  post  to  each  of  the  creditors 
at  his  last-known  place  of  abode  :  Pronded  that, 
notwithstandinff  anjrthing  in  the  said  section  con- 
tained, it  shall  be  lawful  for  the  trustees  of  any 
turnpike  trust  to  pay  or  satisfy  the  claim  of  any 


creditor  of  such  trust  whose  debt  has  been 
acknowledged  by  them  at  any  time  within  five 
years  immediately  preceding  the  expiration  of 
such  trusty  althougn  such  creditor  nuiy  have 
oQiitted  to  give  notice  of  his  claim;  and  this 
provision  shall  be  deemed  to  apply  to  and  include 
any  trust  the  affairs  of  whidb  nave  not  been  com- 
pletely  wound  up  at  the  tune  of  the  passing  of 
this  Act. . 


10.  This  Act  may  be  cited  for  all  purposes  as 
The  Annual  Turnpike  Acts  Continuance  Act, 
1877." 


ec 
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SCHKDULKS. 


ScHaDULBH   I   TO  5. 


County. 


Name  of  Trust. 


No.  of 
Schedule. 


No.  of  Act. 


Cornwall 
Cumberland 
Derby  - 


Devon  - 
Dorset  - 


Gloucester 


Hants  - 


Hereford 
Kent     - 


:} 


Helston      -  -  -  - 

Carlisle  and  Temon 
Cavendish  Bridge  and  Hulland  Ward 
Nottingham,  TUrd  District 
Oakerthorpe  and  Ashbome 
Owler  Bar  -  -  -  - 

Honiton    .  -  -  - 

Bridport,  First  District 
Lyme  Regis  -  -  - 

„  Crewkerne  Branch    - 

Sherborne-  .  -  • 

Lightpill  and  Birdlip 
Minchinhampton,  Tetbuir,  and  Bisley 
Stroud,  Catnscross,  and  Minchinhampton,  Lower  Divisum  \ 
„  „  „  „  Upper  Division/ 

Stroud  and  Chalford         »  .  .  •  • 

Gosport,  Bishop's  Waltham,  Wickham,  and  Chawton 
Southampton,  South  District 
Stockbridge  and  Basingstoke 
Titchfield  and  Cosham      - 
Leominster  and  Ledbury  • 
Presteigne  -  -  - 

Ashford  and  Ham  Street  - 
Bethersden 

Canterbury  and  Barham    - 
Canterbury  and  Sandwich 
Dover  to  Sandgate 
Goudhurst 
MalUng  and  Strood 
Wadhurst  and  West  Farleigh 


3 
1 
4 
5 
2 
4 
2 
2 

2 


43 
1.2 

78 
81 

27 
53 
86 
32 

26 


2 

9 

2 

29 

2 

10 

2 

30 

2 

31 

4 

57 

5 

80 

2 

28 

4 

64 

2 

23 

2 

7 

4 

44,46 

4 

48 

4 

50 

2 

8 

2 

12 

2 

19 

4 

52 

? 

34 
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County. 

Name  of  Trust 

Kcof 
Schedule. 

No.  of  Aet. 

Lancaftter 

Bolton  and  Blackburn      .            -            .            .           . 

1 

5 

Bolton  and  Nightingales  •           -           .           •           . 

2 

35 

Wigan  and  Preston,  North  of  Yarrow       -           -            . 

2 

24 

Lineoln 

Louth        •---.-- 

4 

GO 

Spilsby      --.--.- 

4 

76 

„        Burton's  Corner  District  .           -           .           - 

3 

42 

Northumber- 

Elsdon and  Reedwater       .           -           -           -           - 

5 

79 

land. 

Nottingham  - 

Mansfield  and  Tibshelf 

4 

6<i 

Nottingham  and  Loughborough    -            -            .            . 

4 

75 

Nottingham  and  Mansfield            .... 

2 

14 

Nottingham  and  Newhaven,  First  District 

2 

27 

Oxford  - 

Botleyand  Newland          ..... 

4 

70 

Charlbury  Roads   ----.- 

2 

25 

Stokenchurch  and  Woodstock       -            -            -          -  ^ 
„             Islip  District           -            -            -          -  j 

4 

73 

Salop    - 

Bishop's  Castle,  First  District       .... 

4 

49 

Minsterley  and  Churchstoke          .... 

4 

68 

Somerset 

Crewkeme             -..-.- 

4 

55 

Minehead  Roads  (United)             .... 

2 

il.l5 

Stafford 

Burton-on-Trent  and  Abbot*s  Bromley      .            -            - 

4 

62 

Butterton  Moor  End         .            .            -            .            - 

1 

6 

Cannock  and  Penkridge    - 

4 

56 

Handsworth  and  Perry  Barr,  United         .           -           - 

4 

63,65 

i  Hanley  and  Bucknall        .            ,            .            .            . 

4 

45 

Rugeley  and  Stone,  and  Branches             ... 
Stone,  Lane  End,  and  Trentham  .           -           -           - 

4 

69 

4 

71 

Uttoxeter  and  Stoke,  and  Milwich  and  Sandon    - 

4 

74 

Wolverhampton,  Old  District       -           .           -           - 

3 

39 

Surrey  - 

Reigate      .----.. 

4 

47 

Sussex  - 

Brighton,  Shoreham,  and  Lancing           ... 

3 

38,41 

Cowfold  and  Henfield,  Old           -            «            -            - 

2 

17 

Mayfield  and  Wadhurst    -            .            -            -            - 

2 

16 

Tunbridge  Wells  and  Maresfield   -           .           .           - 

o 

18 

Worcester     - 

Droitwich  ---..-- 

1 

4 

Stourbridge,  United          ..... 

2 

21 

York     - 

Bidby  and  Worksop          - 

1 

3 

Beverley  and  Kexby  Bridge,  and  Beverley,  Molescroft,  &c.. 

4 

58,61 

United. 

Doncaster  and  Selby         .           -           -           .           - 

2 

20 

Dunford  District  ------ 

4 

72 

Hedon  and  Hull   ------ 

4 

77 

Holme  Lane  End  and  Heckmondwike      -           -           . 

2 

13 

Holmfirth  District 

2 

22 

Hull  and  Hedon,  New       -           .            -            .            . 

4 

59 

Keighley  and  Kendal,  Yorkshire  District  -           -           - 

2 

38 

Leeds  and  CoUingham       ..... 

4 

51 

Wakefield  and  Austerlands            .... 

3 

40 

York  to  Oswaldkirk  Bank             .... 

4 
4 

54 

Carnarvon     - 

Carnarvonshire,  Old          -           .           .           .           - 

42 

FUnt     - 

Mold  and  Broughton,  and  Branch            .           .           - 

3 

37 
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FtlusT  Schedule. 


Acts  wbioh  are  to  be  repealed  on  and  after  the  dates  spedfied  in  each  instance, 


Date  of  Act. 


Title  of  Act 


24  6.  2.  c.  XXV. 
Term  unlimited. 


51  G.  3.  c.  xir. 
Term  unlimited. 


21  &22Vict.  c.  Ixxi.. 
lAmited  to  expire  at 
end  of  session  after 
July  1879. 


22  &  23  Vict.  c.  Ixvi.  - 
Limited  to  expire  at 
end  of  session  after 
August  1880. 


25  &  26  Vict.  c.  Ixv.  - 
lAmited  to  expire  at 
end  of  session  after 
29  October  1883. 
29  Vict.  c.  xxii. 

lAmited  to  expire  on 
1  Auffust  1881. 


1.  An  Act  for  laying  out,  making,  and  keeping  in  repair  a  road  proper  for 
the  passa^ire  of  troops  and  carriages  from  the  cily  of  Carlisle  to  the 
town  of  Newcastle-upon-Tyne ;  which  shall  be  repealed  on  and  after  the 
1st  of  November  \S77. 

2.  An  Act  for  altering  and  enlarging  the  powers  o£  so  much  of  an  Act 
of  His  late  Maiest^,  for  making  a  road  for  the  passage  of  troops  and 
carriages  from  tne  city  of  Carlisle  to  the  town  of  Newca»tle-upon-Tyne, 
as  relates  to  the  county  of  Cumberland ;  which  shall  be  repealed  on  and 
after  the  \st  of  November  1877- 

3.  An  Act  to  repeal  an  Act  for  amending  and  maintaining  the  turnpike 
road  from  the  northern  end  of  the  village  of  Balby  in  the  county  of 
York  to  Worksop  in  the  county  of  Nottingham,  and  to  make  other 
provisions  in  lieu  thereof,  so  rar  as  regards  a  portion  of  the  said 
turnpike  road  ;  which  shall  be  repealed  on  and  afttr  thedlst  of  December 

1877. 

4.  An  Act  to  repeal  an  Act  passed  in  the  fifth  year  of  the  reign  of  His 
Majesty  King  George  the  Fourth,  intituled  An  Act  for  widening, 
improving,  and  maintaining  the  turnpike  road  leading  from  the  city 
of  Worcester  through  Droitwich  to  Spadesboume  Bridge  within  the 
parish  of  Bromsgrove  in  the  county  of  Worcester,  and  other  roads 
therein  mentioned;  and  for  granting  more  effectual  powers  in  lieu 
thereof;  which  shall  be  repealed  on  and  after  the  3lst  of  December  1877- 

5.  An  Act  for  repairing  ana  maintaining  the  road  from  the  borough  of 
Bolton  to  the  borough  of  Blackburn,  and  a  branch  road  connected 
therewith,  in  the  county  palatine  of  Lancaster ;  which  shall  be  repealed 
on  and  after  the  1st  of  November  1877. 

6.  An  Act  to  extend  the  term  and  amend  the  provisions  of  the  Act  for  more 
effectually  repairing  and  improving  the  road  from  Butterton  Moor 
End  to  the  turnpike  road  leading  from  Buxton  to  Ashbourne,  and 
other  roads  therein  mentioned,  in  the  counties  of  Stafford  and  Derby, 
and  for  making  several  diversions  or  new  lines  of  road  to  communicate 
therewith ;  which  shall  be  repealed  on  and  after  the  \st  of  November  1877* 


Second  Schedule. 


Acts  which  are  to  expire  at  the  date  (1st  November  1877)  mentioned  in  39  &  40  Vict.  c.  39. 


Date  of  Act. 


3  G.  4.  c.  xvi. 


3  G.  4,  c.  xl.  - 


Title  of  Act. 


7.  An  Act  for  continuing  the  term  and  altering  the  powers  of  three  Acts 
for  repairing  the  roads  leading  from  the  Ryeway  in  the  parish  of  Yar- 
pole  in  the  county  of  Hereford,  to  Presteigne,  in  the  county  of  Radnor, 
and  several  other  roads  therein  mentioned,  in  the  said  oqun^  of  Radnor^ 
and  in  the  counties  of  Hereford  and  Salop. 

8.  An  Act  for  continuing  the  term  and  altering  and  enlarging  the  powers 
of  an  Act  of  the  forty-second  year  of  the  reign  of  His  late  Blijesty  King 
George  the  Third  for  repairing  and  improvinf^  the  road  from  &e  dty 
of  Canterbury  to  the  town  a^d  port  of  Sai^dwich  ip  the  countjy  of  Kent, 


SIO 


STATUTKS  OF  THE  REALM, 


[chap,  64, 


Datcof  Aot. 


3  G.  4.  0.  Ixii. 


3  G.  4.  c.  Ixiii. 


d  G.  4.  c.  xcix. 


4  G«  4.  c.  Ixxxi. 


6  G.  4.  c.  xc.  - 


9  G.  4.  c.  xxiii. 


9  G,  4.  c.  Ixxxiv, 


10  G.  4.  c.  Ivii. 


11  G.  4.  c.  civ. 


1  W.  4.  c.  Ixx. 


2  W.  4.  0.  Ixxiv, 
8  W,  4,  c.  IxxxTi. 


Title  of  Aot. 


9.  An  Act  for  amending  and  keepin^i^  in  repair  the  road  from  the  turnpike 
f^ate  at  the  bottom  of  White  Street  Hill,  in  the  parish  of  Donhead 
Saint  Andrew  in  the  county  of  Wilts,  through  the  towns  of  Shaftesbuiy, 
Milborne  Port,  and  Sherborne,  in  the  counties  of  Dorset  and  Somerset, 
to  the  half-way  house  in  the  parish  of  Nether,  otherwise  Lower  Gomp- 
ton,  in  the  said  county  of  Dorset,  and  several  other  roads  comma* 
nicating  therewith ;  so  far  as  the  same  relates  to  the  Sherborne  Diriiioi 
of  the  Roads, 

10.  An  Act  to  enlarge  the  term  and  powers  of  several  Acts  for  repairing 
and  widening  the  road  from  the  market  house  in  Tetbury,  to  the 
turnpike  road  on  Minchin  Hampton  Common,  and  several  other  roads 
therein  mentioned,  all  in  the  county  of  Gloucester,  so  faa  as  the  same 
Acts  relate  to  the  second  district  of  roads  therein  mentioned. 

11.  An  Act  for  amending  and  repairing  the  roads  from  Minehead  in  the 
county  of  Somerset  to  Batham  Brioge  in  the  town  of  Bampton  in  the 
county  of  Devon ;  and  for  making  a  new  branch  of  road  to  comma- 
nicate  therewith. 

12.  An  Act  for  amending  and  keeping  in  repair  the  roads  from  Dover 
to  Barham  Downs,  and  from  Dover  to  the  town  of  Folkestone,  and 
from  thence  through  the  pansh  of  Folkestone  to  Sandgatein  the  county 
of  Kent ;  so  far  as  the  same  relates  to  the  Dover  to  Sandgate,  or  Second 
District  of  Road, 

13.  An  Act  for  making  and  maintaining  a  turnpike  road  from  the 
turnpike  road  leading  from  Bradford  to  Wakefield  in  the  west  ridinj? 
of  the  county  of  York,  near  Holme  Lane  End  in  the  parish  of  Birstid 
in  the  said  riding,  to  the  turnpike  road  leading  from  Birstal  to  Hud- 
dersfield  in  the  said  riding,  at  the  township  of  Heckmondnnke  in  the 
parish  of  Birstal  aforesaid,  with  a  branch  road  therefrom. 

14.  An  Act  for  more  effectually  repairing,  widening,  and  otherwise  im- 
proWng  the  road  from  the  south  end  of  Milton  Street,  in  the  town  of 
Nottingham,  to  the  west  end  of  Blind  Lane,  in  the  town  of  Mansfield, 
in  the  county  of  Nottingham. 

15.  An  Act  for  more  effectually  repairing  the  Dunster,  Stowey,  Watchet, 
and  Crowcombe  Districts  of  the  Minehead  Roads,  in  the  counties  of 
Somerset  and  Devon,  and  for  making  and  repairing  several  other  roads 
communicating  with  the  same  districts  of  roads,  or  some  of  them. 

16.  An  Act  for  more  effectuallv  repairing  and  improving  the  roads  leading; 
from  Tunbridge  Wells  in  the  county  of  Kent  to  Swiftsden,  and  from 
Frant  to  Possingworth  Great  Wood  in  the  county  of  Sussex,  and  a 
certain  piece  of  road  communicating  with  the  said  roads. 

17.  An  Act  for  more  effectually  repairing  the  roads  from  Hand  Gross, 
through  Cowfold,  to  Corner  House,  and  from  thence  to  the  turnpike 
road  from  Horsham  to  Steyning,  and  from  Comer  House  aforessia  to 
the  Maypole  in  the  town  of  Henfield,  and  certain  branches  theiefirom, 
all  in  the  county  of  Sussex. 

18.  An  Act  for  more  effectually  repairing  and  improving  the  roads  irom 
Tunbridge  Wells  in  the  county  of  Kent  to  the  cross  ways  at  or  near 
Maresfield  Street,  and  from  Florence  Farm  to  Forest  Row  in  the  connty 
of  Sussex. 

19.  An  Act  for  more  effectually  repairing  and  improving  certain  roads 
leading  to  and  thiough  the  town  of  Goudhurst  in  the  county  <d  Kent 

20.  An  Act  for  making  and  maintaining  a  turnpike  road  from  the  town  of 
Doocaster  to  the  town  and  port  of  Selb^  in  the  west  riding  of  the 
county  of  York, 
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Date  of  Act. 


Title  of  Act. 


5  Sc  6  Vict.  c.  xcT. 


7  &  8  Vict.  c.  Ixxii.    - 


18  Vict.  c.  IxL 
18&19Vict.c.lxxxiii. 


l8&19Vict.c.lxzxv. - 


Id  &  19  Vict.  c.  Ixxxvii. 


18  &  19  Vict.  c.  xcii.  - 


18  &  19  Vict.  c.  civ.  - 


18  &  19  Vict.  c.  ovi.  - 
18  &  19  Vict.  c.  cviii. 


18  &  19  Vict.  c.  cix.  - 


18  &  19  Vict.  c.  cxi. 


18  &  19  Vict,  c  cliv.  - 


18  &  19  Vict.  c.  clvi.  - 


21.  An  Act  for  repairing  the  several  roads  leading  to  and  from  the  Market 
House  in  Stourbridge  in  the  county  of  Worcester,  and  several  other 
roads  connected  with  the  said  roads  in  the  counties  of  Worcester, 
Stafford,  and  Salop. 

22.  An  Act  for  repairing,  maintaining,  and  improving  the  road  from 
Flint  Lane  to  Holmfirth,  and  thence  to  the  Huddersfield  and  Wood- 
head  turnpike  road,  and  for  making  and  maintaining  a  new  line  of 
road  from  the  said  road  at  a  place  called  Bents  to  or  near  Dunford 
Bridge,  all  in  the  west  riding  of  the  county  of  York ;  so  far  as  the 
same  relates  to  the  Holmfirth  District, 

23.  An  Act  to  repeal  the  Act  relating  to  the  Leominst«r  and  Ledbury 
Turnpike  Trust,  and  to  make  other  provisions  in  lieu  thereof. 

24.  An  Act  to  repeal  so  much  of  the  Act  relating  to  the  Wigan  and 
Preston  roads  as  relates  to  the  district  of  the  said  roads  north  of  Yarrow, 
and  to  make  other  provisions  in  lieu  thereof. 

25.  An  Act  to  renew  the  term  and  continue  the  powers  of  an  Act  passed 
in  the  first  year  of  the  reign  of  His  Majesty  King  George  the  Fourth, 
intituled  An  Act  to  continue  the  term  and  alter  and  enlarge  the  powers 
of  an  Act  of  the  fortieth  year  of  His  late  Migesty's  reign»  for  repairinf^ 
the  road  leading  from  the  turnpike  road  in  Witney  to  the  road  on 
Swerford  Heath,  and  the  road  leading  from  the  road  from  Woodstock 
to  Birmingham  through  Charlbury  to  the  road  from  Chipping  Norton 
to  Burford,  all  in  the  county  of  Oxford. 

26.  An  Act  for  repairing,  widening,  and  maintaining  several  roads  in  the 
counties  of  Dorset  and  Devon  leading  to  and  from  the  borough  of 
Lyme  Regis,  and  from  the  turnpike  road  on  Raymond's  Hill  to  the 
turnpike  road  at  the  lliree  Ashes  in  the  parish  of  Crewkeme  in  the 
county  of  Somerset. 

27.  An  Act  for  continuing  the  term  of  the  Nottingham  and  Newhaven 
Turnpike  Road  and  Districts  Act,  and  for  other  purposes ;  so  far  as 
the  same  relates  to  the  Nottingham  and  Netchaven,  or  First  District  of 
Road,  and  the  Oakirihcrpe  and  AshbomCf  or  Second  District  of  Road, 

28.  An  Act  to  repeal  certain  Acts  relating  to  the  Basingstoke,  Stock- 
bridge,  and  Lobcomb  Comer  turnpike  roads,  and  to  make  other  provi- 
sions in  lieu  thereof. 

29.  An  Act  to  repeal  the  Acts  relating  to  the  road  from  Lightpill  to 
Birdlip,  and  make  other  provisions  in  lieu  thereof. 

30.  An  Act  to  repeal  the  Act  for  making  and  maintaining  a  turnpike 
road  from  Cainscross  through  Stroud  over  Rodborough  and  Mincnin* 
hampton  Commons  to  the  town  of  Minchinhamptcn,  with  some 
branches  therefrom,  all  in  the  county  of  Gloucester,  and  to  make  other 
provisions  in  lieu  thereof. 

31.  An  Act  to  repeal  an  Act  for  making  and  maintaining  certain  roads 
from  the  town  of  Stroud  and  several  other  places  therein  mentioned,  all 
in  the  county  of  Gloucester,  and  to  make  other  provisions  in  lieu  thereof. 

32.  An  Act  for  continuing  the  term  and  amending  and  extending  the 
provisions  of  the  Act  relating  to  the  first  district  of  the  Bridport 
turnpike  roads  in  the  county  of  Dorset. 

33.  An  Act  for  maintaining  the  Yorkshire  district  of  the  road  from 
Keighle^  in  the  west  riding  of  the  county  of  York  to  Kirkby-in- 
Kendal  m  the  county  of  Westmoreland. 

o4.  An  Act  to  renew  the  term  and  continue  the  powers  of  an  Act  passed 
in  the  ninth  year  of  the  reign  of  His  Majesty  Kins  George  the  Fourth, 
intituled  An  Act  for  more  effectually  repairing  and  improving  the  road 
from  Wadhurst  to  the  turnpike  road  on  Lamberhurst  Down,  both  in 
the  countv  of  Sussex,  and  ttom  the  turnpike  road  on  Pullen's  Hill  to 
West  Farlfigh  Street,  both  in  the  ronnfv  of  Kent. 
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Date  of  Act. 


Title  of  Act, 


18&19  Vict.c.clxi.  - 
18  &  19  Vict.  c.  clxiv. 


36.  An  Act  to  repeal  the  Act  relating  to  the  Bolton  and  Nightingale's 
turnpike  road,  and  to  make  other  provisions  in  lieu  thereof. 

36.  An  Act  to  repeal  an  Act  for  making,  widening,  repairing,  and  main- 
taining certain  roads  leading  to  and  from  the  town  of  Honiton  in  the 
county  of  Devon,  and  to  make  other  provisions  in  lieu  thereof. 


Third  Schedule. 


Acts  which  are  to  continue  in  force  until  the  dates  specified  in  each  instance,  and  no  longer. 


Date  of  Act. 


Title  of  Act. 


3  G.  4.  c.  1. 


11  G.  4.  c.  Iziii. 


1  &  2  W.  4.  c.  XXV.    - 


1  &  2  W.  4.  c.  xxxvii. 


4  &  6  Vict.  c.  cv. 


18  &  19  Vict.  c.  Ixxxii. 


28  Vict.  c.  X.  - 


37.  An  Act  for  more  effectually  repairing  the  road  from  the  north  end 
of  a  lane  called  Rosemary  Lane  in  the  township  of  Broughton,  to  the 
town  of  Mold  in  the  county  of  Flint,  and  for  diverting  a  part  of  the 
said  road,  and  for  making  a  new  hranch  of  road  to  communicate  with 
the  said  road  ;  which  shall  continue  in  force  until  the  1st  0/  November 
18/9,  and  no  longer, 

38.  An  Act  for  more  effectually  repairing  and  improving  the  road  from 
Brighton  to  Shoreham,  for  buildmg  a  bridge  over  the  River  Adur  at 
New  Shoreham,  and  for  making  a  road  to  Lancing  and  a  branch 
road  therefrom,  all  in  the  county  of  Sussex ;  which,  so  far  as  the  same 
relates  to  the  roads  mentioned  therein,  shall  continue  in  force  until  the  Ut 
of  November  1878,  and  no  longer, 

39.  An  Act  for  repairing  and  improving  certain  roads  in  the  counties 
of  Stafford  and  Salop,  leading  to  and  from  the  town  of  Wolverhampton 
in  the  county  of  Stafford ;  which,  so  far  as  the  same  relates  to  the  Old 
District  of  Roads,  shall  continue  in  force  uv.til  the  \st  of  November  1880, 
and  no  longer, 

40.  An  Act  for  maintaining  the  road  from  Wakefield  to  Austerlands  in 
the  west  riding  of  the  county  of  York ;  which  shaU  continue  in  force 
until  the  \st  of  November  1882,  and  no  longer, 

41 .  An  Act  to  amend  an  Act  passed  in  the  eleventh  year  of  the  reign  of 
King  George  the  Fourth  for  repairing  and  improving  the  road  from 
Brighton  to  Shoreham  and  Lancing  in  the  county  of  Sussex,  and  for 
other  purposes  connected  therewith;  which,  so  far  as  the  same  relates 
to  the  roads  mentioned  therein,  shall  continue  in  force  until  the  1st  tf 
November  1878,  and  no  longer, 

42.  An  Act  to  renew  the  term  and  continue  the  powers  of  an  Act  passed  in 
the  eighth  year  of  the  reign  of  His  Majesty  King  George  the  Fourth, 
intituled  An  Act  for  repairing  the  road  from  ASbrd  to  Boston,  and 
from  thence  to  Cowbridge  in  the  township  of  FrithviUe,  in  the  county 
of  Lincoln ;  which,  so  far  as  the  same  relates  to  the  Burton's  Comer 
District,  shall  continue  in  force  until  the  \st  of  November  1878,  and  ao 
longer, 

43.  An  Act  to  repeal  an  Act  for  making,  repairing,  and  improving  certain 
roads  leading  to  and  from  Helston  in  the  county  of  Cornwall,  and  to 
make  other  provisions  in  lieu  thereof,  and  for  other  purposes;  which 
shall  continue  in  force  until  the  1st  of  November  1880,  and  no  longer. 
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Sixth  Schedule. 


Acts  which  are  to  continue  in  force  until  the  Ist  November  1878  ,and  no  longer,  unless  Parliament 

in  the  meantime  otherwise  provides. 


County. 


Chester  - 

Derby     - 

Gloucester 

Lancaster 

Stafford  - 

Sussex    - 

Warwick 

Denbigh 


Beds 
Chester  - 

Cumberland 
Devon    - 
Gloucester 
Leicester 

Monmouth 
Northampton 

Oxford   - 
Salop      - 

Stafford  - 
Sussex    - 
Westmoreland 
York       - 


Name  of  Trust. 


No.  of  Act. 


PART  L 

Cranage  and  Warrington,  and  Macclesfield  to  Nether  Tabley, 
United       .----.- 

Nottingham,  Third  District  -  -  -  -  - 

Over  and  Maisemore,  United  -  .  -  - 

Rochdale  and  Manchester     .  .  .  -  - 

Lichfield      -  ------ 

Brighton  and  Newhaven       -  -  -  -  - 

Hinckley  and  Coventry         -  -  -  -  - 

Denbigh  and  Pentre  Voelas  -  -  -  -  - 

PART  n. 

Luton  District  -  -  - 

Macclesfield  and  Chapel  en  le  Frith  .  -  -  - 

Stockport  and  Warrington,  and  Washway,  United  - 
Penrith  and  Cockermouth     -  -  -  -  - 

Honiton  and  Sidmouth         -  -  .  .  - 

Cleeve  and  Evesham  -  .  -  -  - 

Leicester  and  Welford  -  -  -  -  - 

Monmouth    ------- 

Crowland  and  Eye    ------ 

Kettering  and  Newport  Pacnell        -  -  -  - 

Woodstock  and  Rollright  Lane         -  -  -  - 

Cleobury  Mortimer  District  -  -  -  -  - 

Cleobury  North  and  Ditton  Priors    -  -  -  - 

Uttoxeter  and  Blyth  Marsh .  -  -  -  - 

Lewes  to  Eastbourne  and  Hailsham  -  -  -  - 

Brough  and  Eamont  Bridge  .  .  .  - 

Bamsdale  and  Leeds  and  Branch      .  .  -  - 

Bawtry  and  Tinsley  ------ 

Knaresbrough  and  Green  Hammerton  -  -  - 

Knaresbrough  and  Pateley  Bridge    -  -  -  - 

Leeds  and  EUand      ------ 

Rotherham  and  Barnby  Moor  -  -  -  - 

Stockton  and  Middlesbrough  .... 


} 


1,6 
11 
8 
9 

7 
2 
3 
4 


28 
32 
5,22 
21 
20 
31 
12 
25 
13 
14 
10 

27 

29 
26 
23 
16 
24 

17 
18 
30 
19 
15 


Date  of  Act. 


Title  of  Act. 


1  G.  4.  c.  XXV. 


5  G.  4.  c.  xci. 

6  G.  4.  c.  X.   - 


1.  An  Act  to  continue  the  term,  and  to  alter,  amend,  and  enlarge  the 
powers  of  the  several  Acts  for  repairing  the  roads  from  Henshall's 
Smithy,  upon  Cranage  Green,  through  Nether  Knutsford  to  Altrincham, 
and  other  roads  therein  mentioned,  ail  in  the  county  palatine  of  Chester. 

2.  An  Act  for  making  and  maintaining  a  road  from  Brighthelmstone  to 
Newhaven  in  the  county  of  Sussex. 

3.  An  Act  for  repairing  the  road  firom  Hinckley  in  the  county  of  Leicester 
to  Nuneaton  m  the  county  of  Warwick,  and  from  thence  to  Bishop's 
Gate  in  the  city  of  Coventry. 
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Date  of  Act. 


Title  of  Act. 


6  G.  4.  c.  cxlviii. 


7  &  8  G.  4.  c.  xcv. 


1  W.  4.  c.  XV. 

2  W.  4.  c.  Ixxi. 


3  W.  4.  c.  Iv. 


6  &  7  Vict.  c.  xci. 


9  Vict.  c.  vii.  - 


18  &  19  Vict.  c.  xcii.  - 


19  Vict.  c.  xxT. 


19  &  20  Vict.  c.  xxxi. 


19  &  20  Vict.  c.  xxxvii. 
19  &  20  Vict.  c.  xxxix. 


19&20Vict.c.xliii. - 


19&20Vict  c.xlix. - 


19  &  20  Vict.  c.  1. 


4.  An  Act  for  making  and  maintaining  a  turnpike  road  from  the  town  of 
Denbigh  in  the  county  of  Denbigh  to  Pentre  Voelas  in  the  said  coantr, 
and  from  thence  to  Fynnon  Eidda  in  the  county  of  Carnarvon ;  so  far 
as  the  same  relates  to  the  Denbigh  and  Pentre  Voelas  Road,  or  First 
District, 

5.  An  Act  for  more  effectually  repairing  and  otherwise  improving  the 
road  from  Crossford  Bridge  in  the  county  palatine  of  Ijancaster  to 
Altrincham  in  the  county  palatine  of  Chester. 

6.  An  Act  for  repairing  the  road  from  the  Broken  Cross  in  Macclesfield 
to  Nether  Tabley  in  the  county  of  Chester. 

7.  An  Act  for  more  effectually  repairing  the  first  district  of  the  road  from 
Coleshill,  through  the  city  of  Lichfield  and  the  town  of  Stone,  to  the 
end  of  the  county  of  Stafford  in  the  road  leading  towards  Chester, 
and  several  other  roads  in  the  counties  of  Warwick  and  Stafford,  and 
city  and  county  of  the  city  of  Lichfield. 

8.  An  Act  for  more  effectually  Repairing  the  roads  leading  from  the 
city  of  Gloucester  towards  the  city  of  Hereford,  and  also  towards 
Newent  and  Newnham  in  the  county  of  Gloucester,  Ledbury  in 
the  county  of  Hereford,  and  Upton-upon-Sevem  in  the  county  of 
Worcester. 

9.  An  Act  for  more  effectually  repairing  the  road  from  the  new  wall  on 
the  parade  in  Castleton  in  the  parish  of  Rochdale  throuffh  Middleton 
to  the  Mere  Stone  in  Great  Heaton  and  to  the  town  of  Manchester,  all 
in  the  county  palatine  of  Lancaster ;  and  for  making  a  diversion  in  the 
line  of  such  road. 

10.  An  Act  for  repairing,  improving,  and  maintaining  certain  roads  leading 
from  the  borough  of  New  Woodstock  to  Rollright  Lane  and  other  roads 
connected  therewith  in  the  county  of  Oxford. 

11.  An  Act  for  continuing  the  term  of  the  Nottingham  and  Newhaven 
Turnpike  Road  and  Districts  Act,  and  for  other  purposes ;  so  far  as 
the  same  relates  to  the  Third  District  of  Road. 

12.  An  Act  for  continuing  the  term  and  amending  and  extending  the 
provisions  of  the  Act  relating  to  the  Leicester  and  Welford  tomptke 
road  in  the  counties  of  Leicester  and  Northampton. 

13.  An  Act  for  continuing  the  term  and  amending  the  provisions  of  the 
Act  for  making  and  maintaining  a  turnpike  road  from  the  town  of 
Crowland  in  the  county  of  Lincoln  to  the  town  of  Eye  in  the  county  of 
Northampton. 

14.  An  Act  for  the  continuance  and  regulation  of  the  Kettering  and 
Newport  Pagnell  Turnpike  Road  Trust. 

15.  An  Act  to  authorize  tihe  making  of  a  turnpike  road  from  the  township 
of  Thornaby  to  Middlesbrough  in  the  north  riding  of  the  county  d 
York,  with  a  bridge  over  a  creek  or  arm  of  the  river  Tees,  and  for  other 
purposes. 

16.  An  Act  to  amend  an  Act  passed  in  the  seventh  and  eighth  years  of 
the  reign  of  His  late  Majesty  King  George  the  Fourth,  intituled  An 
Aet  to  alter,  amend,  and  enlarge  the  powers  and  provisions  of  an  Act 
relating  to  the  road  from  Bamsdale  through  Pontefract  to  Thwaite 
Gate  near  Leeds  in  the  west  riding  of  the  county  of  .York,  and  to 
continue  the  term  thereby  granted. 

17.  An  Act  to  amend  and  extend  the  provisions  of  the  several  Acts 
relating  to  the  Knaresbrouffh  and  Green  Hammerton  Turnpike  Road 
in  the  county  of  York,  ana  to  create  a  further  term  therein,  and  for 
other  purposes. 

18.  An  Act  to  amend  and  extend  the  provisions  of  the  Act  relating  to 
the  Knaresbrough  and  Pateley  Bridge  Turnpike  Road,  and  to  create  a 
further  term  therein^  and  for  other  purposes. 
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Date  of  Act. 


Title  of  Act. 


19  &  20  Vict.  c.  Iv.    - 


19  &  20  Vict.  c.  Ix.    - 
19  &  20  Vict.  c.  Ixiv.  - 


19  &  20  Vict.  c.  bcvi. - 


19  &  20  Vict.  c.  Ixxii. 
19/fe20Vict.c.lxxxii. 


19&20Vict.c.lxxxix. 


19  &  20  Vict.  c.  xcvi. 


19  &  20  Vict.  c.  civ.  - 


19  &  20  Vict.  c.  cviii.  - 
19  &  20  Vict.  c.  cxxvii. 


24  &  25  Vict.  c.  IxxxYiii. 


26  Vict.  c.  xxviii. 
29  Vict.  c.  Ixxiv. 


19.  An  Act  for  more  effectually  repairing  the  road  from  Bamby  Moor  in 
the  county  of  Nottingham  to  Maltby  m  the  county  of  York,  and  from 
Whiston  to  Rotherham  in  the  said  count;^  of  York. 

20.  An  Act  to  continue  the  Honiton  and  Sidmouth  Turnpike  Trust,  and 
for  other  purposes. 

21.  An  Act  for  mare  effectually  repairinjj^  the  road  from  Penrith  to 
Ck>ckermouth  and  other  roads  connected  theretvith,  and  for  making  and 
maintaining  several  new  roads,  all  in  the  county  of  Cumberland. 

22.  An  Act  K>r  more  effectually  repairing  certain  roads  in  the  county  of 
Chester,  of  which  the  short  title  is  "  Stockport  and  Warrington  iCoad 
Act,  1856." 

23.  An  Act  to  repeal  the  Acts  relating  to  the  Brough  and  Eamont  Bridge 
Turnpike  Roaa,  and  to  make  other  provisions  in  lieu  thereof. 

24.  An  Act  to  repeal  an  Act  for  amending  and  maintaining  the  turnpike 
road  from  Bawtry,  through  the  town  of  Tinsley,  to  the  road  from 
Rotherham  to  Sheffield,  in  the  west  riding  of  the  county  of  York,  and 
to  make  other  provisions  in  lieu  thereof. 

25.  An  Act  for  more  effectually  repairing  several  roads  leading  to  and 
from  the  town  of  Monmouth,  and  for  making  several  lines  of  road  to 
communicate  therewith,  in  the  counties  of  Monmouth,  Gloucester,  and 
Hereford. 

26.  An  Act  to  repeal  the  Act  for  more  effectually  making,  straightening, 
repairing,  and  improving  the  roads  from  near  the  town  of  Lewes  to 
Polegate  in  the  parish  of  Hailsham  and  from  thence  to  Eastbourne, 
and  from  Polegate  to  Hailsham  Common,  in  the  county  of  Sussex, 
and  to  make  other  provisions  in  lieu  thereof. 

27*  An  Act  for  continuing  the  term  and  amending  and  extending  the 
provisions  of  the  Act  relating  to  the  Cleobury  North  and  Ditton  Priors 
District  and  the  Cleobury  Mortimer  District  of  turnpike  roads,  in  the 
counties  of  Salop  and  Worcester. 

28.  An  Act  to  amend  certain  Acts  relating  to  the  Luton  District  turnpike 
road,  and  make  other  provisions  in  lieu  thereof. 

29.  An  Act  to  repeal  an  Act  passed  in  the  fourth  year  of  the  reign 
of  His  late  Mi^esty  King  George  the  Fourth,  intituled  An  Act  S>r 
more  effectually  amending  and  keeping  in  repair  the  roads  fiom  the 
town  of  Uttoxeter  to  the  town  of  Newcastle-under-Lyme  in  the  county 
of  Stitford,  80  far  as  relates  to  the  Uttoxeter  District  of  the  said 
roads,  and  for  making  certain  new  pieces  of  road  to  communicate  there- 
with, all  in  the  said  county  of  Stafford,  and  to  confer  larger  and 
additional  powers  and  provisions  in  lieu  of  those  therein  contained, 
and  for  other  purposes. 

30.  An  Act  to  repeal  an  Act  passed  in  the  seventh  and  eighth  years  of 
the  reign  of  His  Majesty  King  George  the  Fourth,  intituled  An  Act 
for  repairing  the  road  leading  from  Ealand  to  the  town  of  Leeds  in 
the  west  ricung  of  the  county  of  York,  and  granting  more  effectual 
powers  in  lieu  thereof. 

31.  An  Act  to  continue  the  Cleeve  and  Evesham  turnpike  trust  in  the 
county  of  Gloucester,  and  for  other  purposes. 

32.  An  Act  to  repeal  an  Act  passed  in  the  third  and  fourth  years  of  the 
reign  of  His  Majesty  King  William  the  Fourth  "  for  more  effectually 

repairing  the  road  firom  the  canal  bridge  in  Hurdsfield  in  the  county 
of  Chester  to  the  turnpike  road  at  Randle  Carr  Lane  Head  in 
Femilee  in  the  county  of  Derby,  leading  to  Chapel-in-the-Frith  in 
the  same  couniy,"  and  another  Act  passed  in  the  same  year  "  to 
rectify  a  mistake  in  the  above-mentioned  Act,  and  to  make  more 
effectuid  provisions  in  lieu  thereof." 
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Seventh  Schedule. 


Acts  which  are  to  be  repealed  on  and  after  the  1st  November  1878,  unless  Parliament  in  the  mean- 
time otherwise  provides,  due  regard  being  had  in  every  case  to  local  requirements  and  to  the 
special  circumstances  of  the  trust. 


County. 


Warwick 
York       - 


Name  of  Tmst. 


Berks 

Chester  -  -  i 

Derby     - 

Gloucester 

Lancaster 
Leicester 


Monmouth 
Northumberland 
Stafford  - 


Besselsleigh  .  .  .  -  . 

Manchester,  Hyde,  and  Mottram 
Stockport  and  Ashton  -  .  . 

Chesterfield  and  Hemstone  Lane  Head 
Chesterfield,  Newbold,  and  Dunstone 
Cheltenham  .... 

Pucklechurch  .  .  -  - 

Bolton  and  St.  Helens 
Hinckley  and  Melbourne      ... 
Market  Harborough  and  Loughborough 
Tamworth  and  Harrington  Bridge    • 
Newport       .  -  -  -  - 

Newcastle-on-Tyne  to  CarUsle 
Cheadle,  Consolidated  ... 

Lawton,  Burslem,  and  Newcastle-under-Lyme 
Stafford  District        -  -  -  . 

Finford  Bridge  and  Banbury 
Otley  and  Skipton    -  -  -  - 

Red  House  and  Crofkon        -  .  . 

Wakefield  and  Weeland        -  .  - 


-■} 


No.  of  Act. 


3 
2 
18 
16 
19 
11 
14 

7,17 

4 

10 

13 

15 

12 

9 

5 

20 
6 
1 

8 


Date  of  Act. 


Title  of  Act. 


20  &  21  Vict.  c.  cxxxi. 
Limited  to  expire  at 

end  of  session  after 
1  November  18/8. 

21  Vict.  c.  xxxvii. 
Limited  to  expire  at 

end  of  session  after 

28  June  1879. 

21  Vict.  c.  xlii. 
Limited  to  expire  at 

end  of  session  after 
21  Jw/y  1881. 

22  &  23  Vict.  c.  Ixvii. 
Limited  to  expire  at 

end  of  session  after  \ 

29  August  1880. 

22&23Vict.c.lxxxvii.| 

Limited  to  expire  at  \ 

end  of  session  after 

1  November  1880. 


1.  An  Act  for  continuing  the  term  and  amending  and  extending  the 
provisions  of  the  Act  relating  to  the  Otley  and  Skipton  turnpike  road, 
and  to  create  a  further  term  therein,  and  tor  other  purposes. 

2.  An  Act  for  the  more  effectual  management  and  repair  of  the  road 
from  Manchester  in  the  county  palatine  of  Lancaster  through  Hyde 
to  Mottram-in-Longdendale  in  the  county  palatine  of  Chester. 

3.  An  Act  to  repeal  the  Acts  relating  to  the  Besselsleigh  turnpike  road  in 
the  county  ot  Berks,  and  to  make  other  provisions  in  lieu  tnereof. 

4.  An  Act  to  repeal  an  Act  passed  in  the  tenth  year  of  the  reign  of  His 
Majesty  King  George  the  Fourth,  intituled  An  Act  for  repairing  the 
road  from  Hinckley  to  Melbourne  Common,  and  other  roads  com- 
municating therewith,  in  the  counties  of  Leicester  and  Derby,  and 
granting  more  effectual  powers  in  lieu  thereof. 

5.  An  Act  to  repeal  the  Acts  relating  to  the  Lawton,  Burslem,  and  Nev- 
castle-under-Lyme  turnpike  roads,  and  to  consolidate  and  amend  the 
provisions  thereof. 
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Date  of  Act. 


Title  of  Act. 


22  &  23  Vict.  c.  xcii.  - 
Limited  to  expire  at 
end  of  session  after 
8  August  1880. 


23  &  24  Vict.  c.  cxiii. 
Lnndted  to  expire  at 
end  of  session  after 
1  January  1882. 
23  &  26  Vict.  c.  cv.  - 
lAmited  to  expire  at 
end  of  session  after 
1  October  1883. 
26  &  26  Vict.  c.  cl.    - 
lAmited  to  expire  at 
end  of  session  after 
31  December  1883. 

26  Vict.  c.  iv. 
lAmited  to  expire  at 
end  of  session  after 
I  November  1884. 
26  Vict.  c.  li. 
Limited  to  expire  at 
end  of  session  after 
30  June  1884. 
26  &  27  Vict.  c.  cxxv. 
Limited  to  expire  at 
end  of  session  after 
1  November  1884. 
26  &  27  Vict.  c.  civ.  - 
Limited  to  expire  at 
end  of  session  after 
15  September  1884. 


27  &  28  Vict.  c.  1.      - 
Limited  to  expire  at 
end  of  session  after 
30  September  1885. 
27  &  28  Vict.  c.  liii.  - 
Limited  to  expire  at 
end  of  session  after 
20  July  1885. 
27  &  28  Vict.  c.  Ixxiv. 
Limited  to  expire  at 
end  of  session  after 
1  January  1885. 
27  &  28  Vict.  c.  cxxxviii. 
Limited  to  expire  at 
end  of  session  after 
1  January  1882. 


6.  An  Act  to  renew  the  term,  and  continue,  amend,  and  enlarge  the 
powers  of  an  Act  passed  in  the  third  year  of  the  reign  of  His  Majesty 
king  George  the  Fourth,  intituled  An  Act  for  more  effectually  repairing 
the  road  leading  from  the  Cross-of-Hand,  near  Finford  Bridge,  m  the 
county  of  Warwick,  through  the  town  of  Southam  in  the  same  county, 
to  the  horough  of  Banbury  in  the  county  of  Oxford,  and  to  make  other 
provisions  in  lieu  thereof,  and  for  other  purposes. 

7.  An  Act  for  the  Bolton  and  St.  Helen's  Road  in  the  county  palatine  of 
Lancaster. 


8.  An  Act  for  the  Red  House  and  Weeland  Roads  in  the  west  riding  of 
the  county  of  York. 


9.  An  Act  to  repeal  an  Act  of  the  first  year  of  the  reign  of  King  William 
the  Fourth,  **  for  consolidating  the  trusts  of  the  several  turnpike  roads 
**  in  the  neighbourhood  of  Cheadle,  in  the  county  of  Staffora,  and  for 
"  making  deviations  and  new  branches  to  and  from  the  same,"  and 
to  make  other  provisions  in  lieu  thereof. 

10.  An  Act  for  repairins:  the  road  from  Market  Harborough  to  Lough- 
borough in  the  county  of  Leicester,  and  for  other  purposes. 


11.  An  Act  to  continue  the  Cheltenham  Turnpike  Trust  in  the  county  of 
Gloucester,  and  for  other  purposes. 


12.  An  Act  to  create  a  further  term  in  so  much  of  the  Newcastle-upon- 
Tyne  and  Carlisle  turnpike  road  as  is  within  the  county  of  Northumber- 
land ;  to  repeal,  amend,  and  extend  the  powers  of  the  Act  relating  to 
the  stdd  road,  and  for  other  purposes. 

13.  An  Act  to  repeal  an  Act  passed  in  the  fourth  year  of  the  reign  of 
His  Majesty  King  George  the  Fourth,  intituled  An  Act  for  repairing 
the  roads  from  the  borough  of  Tamworth  in  the  counties  of  Staffora 
and  Warwick  to  the  town  of  Ashby-de-la-Zouch  in  the  county  of 
Leicester,  and  from  Harrington  Bndge  (heretofore  Sawley  Ferry)  in 
the  said  county  of  Leicester  to  a  turnpike  gate  at  or  near  the  end  of 
Swarcliffe  Lane,  leading  to  Ashby-de-la-Zouch  aforesaid,  and  for 
granting  more  effectual  powers  in  lieu  thereof. 

14.  An  Act  for  continuing  the  term  of  and  otherwise  amending  the  Act 
relating  to  "  the  Pucklechurch  or  lower  district  of  roads "  in  the 
counties  of  Gloucester  and  Wilts. 

15.  An  Act  to  repeal  the  Acts  relating  to  the  Newport  (Monmouthshire) 
Turnpike  Trust,  and  the  Caerleon  Turnpike  Trust,  and  to  amalgamate 
those  trusts,  and  for  other  purposes. 

16.  An  Act  for  continuing  the  term  of  the  turnpike  road  from  Chester- 
field to  Hernstone  Lane  Head  with  its  branches,  aU  in  the  county  of 
Derby,  and  for  other  purposes. 

17.  An  Act  for  the  amendment  of  the  Bolton  and  St.  Helen's  Turnpike 
Roads  Act,  18G0. 
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Date  of  Act. 


27  &  28  Vict.  c.  clxxix. 
Limited  to  expire  at 

end  of  session  after 
1  September  1885. 

28  &  29  Vict.  c.  ccxv. 
Limited  to  expire  at 

end  of  session  after 
1  November  1886. 

29  Vict.  c.  1.  - 
Limited  to  expire  at 

end  of  session  after 
1  January  1882. 


Title  of  Act. 


18.  An  Act  for  the   Stockport  and  Ashton  Turnpike    Roads,  in  the 
counties  palatine  of  Chester  and  Lancaster,  and  the  county  of  York. 


19.  An  Act  for  continuing  the  term  of  the  turnpike  roads  from  Briming- 
ton  and  Chesterfield  in  the  county  of  Derby  to  the  High  Moors  in  the 
parish  of  Brampton  in  the  said  county,  and  for  other  purposes. 

20.  An  Act  to  amalgamate  the  trusts  of  the  Stafford,  Sandon,  and  Ecdes- 
hall  Roads,  the  Stone,  Stafford,  and  Penkridge  Roads,  and  the  Stafford, 
Churchbridge,  Uttoxeter,  and  Newport  Roads,  to  authorize  the  con- 
struction of  a  new  road,  and  for  other  purposes. 


CiiAP.  65. 
Fisheries  {Dynamite). 


AnSTRACT   OF   THE    ENACTMENTS. 


1.  Short  title. 

2.  Prohibition  of  the  use  of  dynamite  in  public  fisheries, 

3.  Offences  committed  on  sea  coast  where  to  be  tried, 

4.  Definition  of  " summary"  conviction. 


An  Act  to  prohibit  the  use  of  Dynamite 
or  other  Explosives  for  the  purpose  of 
catching  or  destroying  Fish  in  Public 
Fisheries.  (14th  August  1877.) 

Be  it  enacted  b^  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Fisheries 
(Dynamite)  Act,  18/7. 

2.  Any  person  who  uses  dynamite  or  other  ex- 
plosive substance  to  catch  or  destroy  fish  in  a 
public  fishery  shall  be  liable  on  summary  convic- 
tion either  to  a  fine  not  exceeding  twenty  pounds, 
or,  in  the  discretion  of  the  Court,  to  be  im- 
prisoned, with  or  without  hard  labour,  for  a  term 
not  exceeding  two  months. 


3.  Any  offence  committed  under  this  Act,  on 
the  sea  coast  or  at  sea,  within  one  marine  league 
of  the  coast,  shall  be  deemed  to  be  committed  in 
a  public  fishery,  and  if  beyond  the  ordinarj 
jurisdiction  of  any  court  of  summary  jurisdiction, 
shall  be  deemed  either  to  have  been  committed  on 
the  land  abutting  on  such  fiea  coast  or  adjoining 
such  sea,  or  to  have  been  committed  in  any  pltce 
where  the  offender  is  found,  and  may  be  triea  and 
punished  accordingly. 

4.  "  Summary  conviction  "  in  this  Act  means, 
as  to  England,  "  a  conviction  before  two  justices 
in  petty  sessions ;  '*  as  to  Scotland,  a  conviction 
under  "The  Summary  Procedure  (Scotland) 
Act,  1864 ;"  as  to  Ireland,  a  conviction  under 
"  The  Petty  Sessions  (Ireland)  Act,  1851,"  or  any 
Acts  in  force  for  the  like  purpose  in  the  police 
district  of  Dublin  Metropolis,  or  any  Acts  amend- 
ing such  Acts. 
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Chap.  66. 
Local  Taxation  Returns, 


ABSTRACT  OP  THE   BNACTMBNT8. 

1.  Date  for  anntuil  return  of  local  taxatitM, 

2.  Obligation  of  clerk  of  local  authority  to  send  return. 

3.  Definition  of  "  local  authority," 

4.  First  return  under  Act. 

5.  Short  title. 


An  Act  to  amend  the  Law  with  respect 
to  the  Annual  Returns  of  Local  Taxa- 
tion in  England,  and  for  other  pur- 
poses relating  to  such  Taxation. 

(14th  August  1877.) 
Whereas  by  the  Local  Taxation  Returns 
Act,  I860,  and  other  Acts,  local  authorities  or 
their  officers  are  required  to  make  annually  to 
one  of  Her  Migesty's  Principal  Secretaries  of 
State,  or  to  the  Local  Government  Board,  returns 
of  their  receipts  and  expenditure,  and  of  any 
rates,  taxes,  tolls,  or  dues  levied  by  them,  and  it 
is  expedient  to  make  further  provision  respecting 
such  returns : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  The  annual  return  required  by  law  to  be 
made  of  any  receipts  or  expenditure  of  a  local 
authority,  or  of  any  rates,  taxes,  tolls,  or  dues, 
shall  be  made  for  the  financial  year  ending  on 
the  twenty-fifth  day  of  March,  or  on  such  other 
day  as  the  Local  Government  Board  may  from 
time  to  time  prescribe,  upon  the  application  of 
any  particular  authori^  in  respect  of  their  receipts 
and  expenditure,  or  of  any  rates,  taxes,  tolls,  or 
dues  levied  by  them,  or  in  respect  of  the  receipts 
and  expenditure  and  of  the  rates,  taxes,  toUs,  or 
dues  levied  by  any  class  of  authorities. 

Every  such  return  shall  be  sent  to  the  Local 
Government  Board  and  not  to  one  of  Her 
Majesty's  IVincipal  Secretaries  of  State,  and  shall 
be  so  sent  within  one  month  after  the  audit  of 
the  receipts  and  expenditure  to  which  the  return 
Klates  is  completeo,  or  if  the  audit  is  not  com- 
pleted within  six  months  after  the  end  of  the 
financial  vear  for  which  the  return  is  to  be  made, 
then  on  tke  expiration  of  such  six  months,  or  if 
there  is  no  audit,  then  within  one  month  after 
the  end  of  the  said  financial  vear. 

For  the  purpose  of  any  sucn  return  the  date  to 
which  the  accounts  of  any  local  authority  are 
requved  by  law  to  be  made  up,  and  the  date  at 


which  such  accounts  are  required  by  law  to  be 
audited,  and  auditors  are  required  to  be  elected 
or  appointed,  may  be  altered  by  the  local  authority, 
with  the  approval  of  the  Local  Government 
Board :  Provided  that  nothing  in  this  section 
shall  prevent  any  accounts  being  made  up  and 
audited  at  shorter  periods  than  twelve  months, 
so  that  one  of  such  shorter  periods  ends  on  the 
last  day  of  the  financial  year  for  which  the  return 
of  such  accounts  is  to  be  made. 

2.  Every  return  to  which  this  Act  applies  shall 
be  made  by  the  clerk  of  the  local  autnority,  or 
where  no  clerk  is  appointed  or  acting,  by  the 
treasurer  or  other  officer  keeping  the  accounts  of 
the  receipts  and  expenditure,  rates,  taxes,  tolls, 
or  dues,  to  which  the  return  relates,  and  any 
such  clerk,  treasurer,  or  other  officer  who  makes 
default  in  making  any  such  return  shall  be  liable 
to  a  penalty  not  exceeding  twenty  pounds  for 
each  offence,  to  be  recovered  by  action  on  behalf 
of  Her  Msgesty  in  the  High  Court  of  Justice. 

3.  The  expression  ''local  authority"  in  this 
Act  means  any  justices,  municipal  or  other  cor- 
poration, board,  guardians,  sanitary  authority, 
vestry,  commissioners,  inspectors,  trustees,  or 
other  body  of  persons  reouired  by  law  to  make  to 
one  of  Her  Mtgesty's  Principal  Secretaries  of 
State,  or  to  the  Local  Government  Board,  a 
return  of  their  receipts  and  expenditure,  or  of  any 
rates,  taxes,  toUs,  or  dues  levied  by  them  or  under 
their  direction. 

4.  The  first  return  under  this  Act  shall  be 
made  for  the  financial  year  endmg  in  the  year 
one  thousand  eight  hundred  and  sevens-eight, 
and  the  Local  (jovemment  Board  shall  nuike 
such  provision  as  may  seem  to  them  necessary 
for  any  change  of  the  date  of  the  accounts  and 
audit  of  the  accounts  of  any  local  authority  which 
may  be  rendered  necessary  by  the  provisions  of 
this  Act,  so  as  to  cause  as  little  inconvenience  as 
possible  to  the  local  authority. 

5.  This  Act  may  be  cited  as  the  Local  Taxation 
Returns  Act,  1877. 
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The  Act  of  the  Bession  of  the  twenty-third  and 
twenty-fourth  years  of  the  reip(n  of  Her  present 
Majesty,  chapter  fifty-one,  intituled  *'  An  Act  to 
"  provide  for  an  annual  return  of  rates,  taxes, 
"  toUs,  and  dues  levied  for  local  purposes  in 


"  England,"  mav  be  cited  as  the  Local  Taxation 
Returns  Act,  1860,  and  that  Act  and  this  Act 
may  be  cited  as  the  Local  Taxation  Returns  Acts, 
1860  and  1877. 


Chap.  67. 
Expiring  Laws  Continuance. 


ABSTRACT   OF   THE   BNACTMBNT8. 

1.  Short  title, 

2.  Continuance  of  Acts  in  schedule. 
Schedule, 


An   Act  to  continue    various   expiring 
Laws.  (14th  August  1877.) 

Whereas  the  several  Acts  mentioned  in 
column  one  of  the  schedule  to  this  Act  are,  to 
the  extent  specified  in  column  two  of  that  sche- 
dule, limited  to  expire  on  the  thirty-first  day  of 
December  one  thousand  eight  hundred  and 
seventy-seven : 

And  whereas  it  is  expedient  to  pro\nde  for  the 
continuance  as  in  this  Act  mentioned  of  such 
Acts,  and  of  the  enactments  amending  the  same : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Mijesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 


Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Expiring  Laws 
Continuance  Act,  1877* 

2.  The  Acts  mentioned  in  column  one  of  the 
schedule  to  this  Act,  in  so  far  as  they  are  tempo- 
rary in  their  duration,  shall,  to  the  extent  in 
column  two  of  the  said  schedide  mentioned,  be 
continued  until  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  seventy-eight, 
and  any  enactments  amending  or  affecting  the 
enactments  continued  by  this  Act  shall,  in  so  far 
as  they  are  temporaiy  in  their  duration,  be  con- 
tinued in  like  manner. 
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SCHEDILE. 


1. 


Original  Acts. 


2. 


How  far  continued. 


(1) 
5&6Will.4.c.  27.   Linen,  Hempen,        The  whole  Act  so  far  as  it  is  not 

Cotton,  and  other  Manufactures  repealed. 

(Ireland). 


(2) 
3  &  4  Vict.  c.  89.    Poor  Rates,  Stock 
in  Trade  Exemption. 


The  whole  Act. 


3. 


Amending  Acts. 


3  &  4  Vict,  c  91.  (ex- 
cept ss.  18  and  23). 
5  &  6  Vict,  c  68. 
7  &  8  Vict.  c.  47. 
30  &  31  Vict  c.  €0. 
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1. 


Original  Acts. 


2. 


How  far  continued. 


(3) 
4  &  5  Vict.  c.  35.    Copyhold,  In- 
closiure,  and  Tithe  Commiasionen. 


(4) 
4  &  5  Vict.  c.  59.    Application  of 
Highway     Rates    to     Turnpike 
Roads. 

(5) 
10  &  11  Vict.  c.  32.    Landed  Rro- 

perty  Improvement  (Ireland). 


(6) 

10  &  11  Vict.  0.  96.    Ecclesiastical 
Jurisdiction. 

(7) 

11  &  12  Vict.  c.  32.    County  Cess 
(Ireland). 

(8) 
11  &  12  Vict.  c.  107.    Sheep  and 
Cattle  Diseases. 


(9) 
14  &  15  Vict.  c.  104.      Episcopal 
and  Capitular  Estates  Manage- 
ment. 


(10) 
17  &  18  Vict.  c.  102.    Corrupt  Prac- 
tices Prevention. 


(11) 
23  &  24  Vict.  c.  19.    Dwellings  for 

Labouring  Classes  (Ireland). 

(12) 
24&25Vict.c.l09.   Sahnon  Fishery 
(England)  Act. 

(13) 
25  &  26  Vict.  c.  97.   Salmon  Fisheries 
(Scotland). 


So  much  as  relates  to  the  appoint- 
ment of  and  the  period  for 
holding  office  by  Conmiissioners 
and  other  officers. 


The  whole  Act. 


As  to  powers  of  Commissioners 


As   to    provisions    continued    by 
21  &  22  Vict.  c.  50. 


The  whole  Act 


The  whole  Act  as  to  Ireland 


The  whole  Act  so  far  as  it  is  not 
repealed. 


The  whole  Act  so  ha  as  it  is  not 
repealed. 


The  whole  Act. 


As  to  appointment  of  inspectors, 
s.  31. 


As  to  the  powers  of  Commissioners, 
&c. 


3. 


Amending  Acts. 


14  &  15  Vict.  c.  53. 
25  &  26  Vict.  c.  73. 


12  &  13  Vict.  c.  59. 

13  &  14  Vict.  c.  31. 
25  &  26  Vict.  c.  29. 
29  &  30  Vict.  c.  40. 


20  &  21  Vict.  c.  7. 


16  &  17  Vict.  c.  62. 
29  &  30  Vict.  c.  4. 
33  &  34  Vict.  c.  36. 
35  &  36  Vict.  c.  16. 
37  &  38  Vict.  c.  6. 


17  &  18  Vict.  c.  116. 

22  &  23  Vict.  c.  46. 

23  &  24  Vict.  c.  124. 
31  &  32  Vict.  c.  114. 

s.  10. 


21  &  22  Vict.  c.  87. 
26  &  27  Vict.  c.  29. 
31  &  32  Vict.  c.  125. 


26  &  27  Vict.  c.  50. 

27  &  28  Vict  c.  118. 
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1. 


Original  Acts. 


2. 


How  far  continaed. 


Amending  Acts. 


(14) 
26  &  27  Vict.  c.  106. 
Notes. 

(15) 
21  &  28  Vict.  c.  9.    Malt  for  Ani- 
mals. 

(16) 
"21  &  28  Vict.  c.  20.     Promissory 
Notes  and  Bills  of  Exchange  (Ire- 
land). 

(17) 
2S  &  29  Vict.  c.  46.    Militia  Balloto 
Suspension. 

(18) 
28  &  29  Vict.  c.  66.     Charging  of 
Malt  Duty  by  Weight. 

(19) 

28  &  29  Vict.  c.  83.     Locomotives 

on  Roads. 

(20) 

29  &  30  Vict.  c.  52.    Prosecution 
Expenses. 

(21) 
31  &  32  Vict.  c.  125.    Election  Pe- 
titions and  Corrupt  Practices. 

(22) 
l\2  &  33  Vict.  c.  21 .    Election  Com- 
missioners  Expenses. 

(23) 
'M  &  35  Vict.  c.  87.     Sunday  Ob- 
servance  Prosecutions. 

(24) 
34  &  35  Vict.  c.  105.    Petroleum  - 


Promissory    '    The  whole  Act. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act. 


I 


The  whole  Act  so  far  as  it  is  not    i    29  &  30  Vict.  c.  64. 
repealed. 

The  whole  Act. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act 


The  whole  Act. 


The  whole  Act. 


34  &  35  Vict.  c.  61. 
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Chaf.  68. 
Destructive  Insects. 


ABSTRACT  OF  THE  BKACTMEKTS. 

Great  Britain. 

1.  Power  to  Privy  Council  to  make  Orders  for  preventing  introduction  of  destructive  insects. 

2.  Power  to  Privy  Council  to  make  Orders  for  preventing  spreading  of  destructive  insects, 

3.  Compensation  for  crops, 

4.  Local  Authorities  ana  execution  of  Orders  of  Council. 

5.  Publication  of  Orders  of  Council. 

6.  Exercise  of  powers  of  Act  by  Privy  Council. 


Ireland. 


7-  Application  of  Act  to  Ireland, 


General. 

8.  Orders  to  be  laid  before  Houses  of  Parliament. 

9.  Expenses  of  Act. 
10.  Short  title. 


An  Act  for  pre  ven ting  the  introduction 
and  spreadiog  of  losects  destructive 
to  Crops.  (14th  August  1877.) 

Bs  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

Great  Britain. 

1.  The  LfOrds  and  others  of  Her  Majesty's 
Most  Honourable  Privy  Council  (in  this  Act 
referred  to  as  the  Privy  Council)  may  from  time 
to  time  make  such  Orders  as  they  think  expe- 
dient for  preventing  the  introduction  into  Great 
Britain  of  the  insect  designated  as  Doiyphora 
decemlineata,  and  commonly  called  the  Colorado 
beetle. 

Any  such  Order,  if  the  Privy  Council  think 
fit,  may  prohibit  or  regulate  the  landing  in  Great 
Britain  of  potatoes,  or  of  the  stalks  and  leaves 
of  potatoes,  or  other  vegetable  substance,  or 
other  article,  brought  from  any  place  out  of 
Great  Britain,  the  landing  whereof  may  appear 
to  the  Privy  Council  likely  to  introduce  the  said 
insect  into  Great  Britain,  and  may  direct  or 
authorise  the  destruction  of  any  sucn  article,  if 
landed. 

If  any  person  lands  or  attenipts  to  land  any 
article  in  contravention  of  any  Order  under  this 
Act,  such  article  shall  be  liable  to  be  forfeited  in 
like  manner  as  goods  the  importation  whereof  is 
prohibited  by  the  Acts  relating  to  the  Customs 
are  liable  to  be  forfeited;  and  the  person  so 
offending  shall  be  liable,  according  to  those  Acts, 
to  such  penalties  as  are  imposed  on  persons  im- 
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porting  or  attempting  to  import  goods  the  im- 
portation whereof  is  prohibited  by  those  Acts. 

2.  The  Privy  Council  may  from  time  to  time 
make  such  Orders  as  they  think  expedient  for 
preventing  the  spreading  in  Great  Britain  of  the 
said  insect. 

Any  such  Order  may,  if  the  Privy  Council 
think  fit,  direct  or  authorise  the  removal  or 
destruction  of  any  crop  of  potatoes  or  other  crop 
or  substance  on  which  the  said  insect  in  any 
staj^e  of  existence  is  found,  or  to  or  by  means  of 
which  the  said  insect  may  appear  to  the  Privy 
Council  likely  to  spread,  ana  the  entering  on 
any  lands  for  the  purpose  of  such  remov^  or 
destruction,  or  for  tne  purpose  of  any  examina- 
tion or  inquiry  authorised  by  the  Oraer,  or  for 
any  other  purpose  of  the  Order. 

Any  such  Order  may,  if  the  Privy  Council 
think  fit,  prohibit  the  keeping,  selling,  or  ex- 
posing or  offering  for  sale,  or  the  keeping  of 
living  specimens  of  the  said  insect,  in  any  stage 
of  existence,  or  the  distribution  in  any  manner  of 
such  specimens. 

Any  such  Order  may  impose  penalties  for 
offiences  against  the  Order,  not  exceeding  ten 
pounds  for  any  offence ;  and  those  penalties  shall 
by  virtue  of  this  Act  be  recoverable,  with  costs, 
on  summary  conviction  before  two  justices  of  the 
peace,  and  shall  be  applied  as  penalties  recovered 
under  the  Contagious  Diseases  (Animals)  Act, 
1869,  are  applicable. 

3.  Where  by  any  Order  under  this  Act  the 
Privy  Council  direct  or  authorise  the  removal  or 
destruction  of  any  crop,  th^  may  direct  or 
authorise  the  payment  by  the  Liocal  Authority  of 
compensation  for  the  crop ;  and  the  Local  Autho- 
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rity  shall  pay  the  same,  subject  and  according  to 
^e  following  provisions : 

(1.)  In  the  case  of  a  crop  on  which  the  said 
insect,  in  any  stage  of  existence,  is  found,  the 
compensation  shiJl  not  exceed  one  half  of  the 
value  of  the  crop. 

(2.)  In  every  other  case  the  compensation 
shall  not  exceed  three  fourths  of  the  value  of 
the  crop. 

(3.)  The  value  of  the  crop  shall  in  each  case  be 
taken  to  be  the  value  whicn,  in  ordinary  circum- 
stances, the  crop  would  have  had  at  the  time  of 
its  removal  or  destruction. 

(4.)  The  Local  Authority  may,  if  they  think 
fit,  req^uire  the  value  of  the  crop  to  be  ascertained 
by  their  officers  or  by  arbitration. 

(5.)  The  Local  Authority  may,  if  they  think 
fit,  withhold  compensation  if,  in  relation  to  the 
crop,  the  owner  or  the  person  having  charge 
thereof,  has,  in  their  judgment,  done  anything  in 
contravention  of,  or  failed  to  do  anything  in 
compliance  with,  any  Order  imder  this  Act. 

4.  The  Local  Authorities  under  the  Contagious 
Diseases  (Animals)  Act,  1869,  with  their  respec- 
tive districts,  local  rates,  clerks,  and  committees, 
shall  be  in  like  manner  Local  Authorities  for  the 
purposes  of  this  Act. 

The  Privy  Council  may,  if  they  think  fit, 
require  a  Local  Authority  to  carry  into  effect  any 
Order  of  the  Privy  Council  under  this  Act. 

The  expenses  incurred  and  compensation  paid 
by  a  Local  Authority  in  pursuance  of  any  Order 
under  this  Act  shall  be  paid  by  them  out  of  the 
local  rate. 

Every  local  authority  shall  keep,  in  such 
manner  and  form  as  the  Privy  Council  from  time 
to  time  by  Order  direct,  a  record  relative  to  pro- 
ceedings in  pursuance  of  any  Order  under  this 
Act,  stating  the  date  of  the  removal  or  destruc- 
tion of  any  crop  or  substance,  and  other  proper 
particulars,  which  record  shall  be  admitted  in 
evidence. 

5.  Every  Order  of  the  Privy  Council  under 
this  Act  shall  be  published,  if  it  relates  to  Eng- 
land, in  the  London  Gazette,  and,  if  it  relates  to 
ScoUand,  in  the  Edinburgh  Gaaette ;  save  that, 
where  the  Order  affects  only  specified  lands,  the 
insertion  in  the  London  or  Edinburgh  Gazette 
(as  the  case  may  require)  of  a  notice  of  the 
making  of  the  Order  shall  be  sufficient. 

Any  Order  of  the  Privy  Council  under  this 
Act  shall  be  published  by  any  Local  Authoritv, 
to  whom  it  is  sent  by  the  Privy  Council  for  pub- 
lication, in  such  manner  as  the  Privy  Council 


direct,  and,  subject  to,  or  in  the  absence  of,  any 
such  direction,  in  such  manner  as  the  Local 
Authority  think  sufficient  and  proper  to  insure 
publicity. 

6.  The  powers  by  this  Act  conferzed  on  the 
Privy  Council  mav  be  exercised  by  any  two  or 
more  of  the  Loras  and  others  of  the  Privy 
Council,  and,  as  regards  the  making  of  Orders 
affecting  only  specified  lands,  mav  be  exercised 
by  the  Lord  President  or  one  of  Her  Majesty's 
Principal  Secretaries  of  Stake. 

Ireland, 

7.  The  foregoing  provisions  of  this  Act  shall 
apply  to  Ireland,  as  if  Ireland  were  named  therein 
instead  of  Great  Britain,  but  subject  to  the  pro- 
visions of  this  section : 

(1.)  The  powers  conferred  on  the  Privy  Coun- 
cil shall  be  vested  in  the  Lord  lieutenant,  or 
other  chief  governor  or  governors,  of  Ireland, 
acting  by  the  advice  of  Her  Majesty's  Priry 
Council  in  Ireland. 

(2.)  The  Local  Authorities  shall  be  the  boards 
of  guardians  of  the  several  poor  law  unions. 

(3.)  The  expenses  incurred  and  compensation 
paid  by  a  Local  Authority  shall  be  paid  by  the 
treasurer  of  the  union  out  of  union  funds,  tnat  is 
to  say,  out  of  any  money  in  his  hands  to  the 
credit  of  the  guarmans  of  the  union,  and  if  there 
is  not  sufficient  money  in  his  hands,  then  out  of 
the  mone^  next  received  by  him  and  placed  to 
their  credit. 

(4.)  Penalties  (other  than  penalties  recoverable 
under  the  Acts  relating  to  the  Customs)  shall  he 
recovered  in  a  summary  manner,  and  shall  be 
applied  acoordinjr  to  the  provisions  of  the  Fines 
Act  (Ireland),  1851^  and  any  Act  amending  tiie 
same. 

(5.)  Orders  shall  be  published  in  the  Dubho 
Gazette. 

General. 

8.  Every  Order  under  this  Act  shall  be  laid 
before  both  Houses  of  Parliament  within  ten 
days  after  the  making  thereof,  if  Parliament  is 
then  sitting,  and  if  not,  then  within  ten  days 
after  the  next  meeting  of  Parliament. 

9.  The  expenses  of  the  execution  of  this  Act, 
other  than  expenses  and  compensation  paid  by 
Local  Authorities,  shall  be  paia  out  of  money  to 
be  provided  by  Parliament. 

10.  This  Act  may  be  cited  as  The  Destructive 
Insects  Act,  1877. 
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Municipal  Corporaiiam  (New  Charters). 


ABSTRACT  OF   THE    BNACTMENTS. 

1.  Short  tUle. 

2.  Defimtion  of  "Municipal  Corporation  Acts,'*  and  short  titles. 

3.  Power  to  Croum  in  granting  charter  to  borough  to  extend  to  it  the  provisions  of  the  Municipal  Cor* 

poration  Acts, 

4.  Rrference  to  Committee  of  Council  and  notice  of  petition  for  charter. 

5.  Power  bv  charter  to  settle  wards,  and  by  facing  dates  and  otherwise  to  adapt  the  Mwdeipal  Cor* 

poratum  Acts  tofa-st  constitution  of  new  borough. 

6.  Scheme  for  eontinuanee  or  abolition  of  and  adjustment  of  rights  of  existing  local  authority . 

7.  Supplemental  provisions  as  to  scheme. 

8.  Provision  as  to  poUce  force  in  new  borough. 

9.  Validity  of  charters. 

10.  Saving  for  other  enactments  and  royal  prerogative. 

11.  Repeal  of  Acts. 

12.  Pending  petitions. 

13.  Apptication  of  Act  to  past  charters. 
Schedules. 


An  Act  to  amend  the  Law  with  respect 
to  tiie  Grant  of  Municipal  Charters. 

(14th  August  1877.) 

Bb  it  enacted  by  the  Queen's  most  Excellen  t 
Migesty,  bj  and  with  the  adrice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Ck>m- 
monsy  in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  "the  Municipal 
Ck>rporations  (New  Charters)  Act,  1877." 

2.  In  this  Act  the  expression  "Municipal 
Corporation  Acts  "  means  tne  Acts  mentioned  in 
tbe  First  Schedule  to  this  Act,  so  &r  as  they  are 
unrepealed,  and  any  Act  hereafter  to  be  passed 
amending  those  Acts,  or  any  of  them,  and  each 
of  the  Acts  in  the  said  scheaule  may  be  cited  by 
the  short  title  in  that  schedule  mentioned. 

3.  If  on  the  petition  to  Her  Majesty  of  the 
inhabitant  housenolders  of  any  town  or  towns  or 
district  in  England,  or  of  any  of  those  inhabitants, 
praying  for  the  grant  of  a  charter  of  incorpora- 
tion. Her  Majesty,  by  the  advice  of  Her  Privy 
Council,  thinks  fit  by  charter  to  create  such  town, 
towns,  or  district,  or  anv  part  thereof  specified  in 
the  charter,  with  or  without  any  adjoining  place, 
a  municipal  borough,  and  to  incorporate  the 
inhabitants  thereof,  it  shall  be  lawful  for  Hear 
Majesty  by  the  charter  to  extend  to  that  muni- 
cipal borough  and  the  inhabitants  thereof  so 
incorporated  the  provisions  of  the  Municipal 
Corporation  Acts. 


4.  Eveiy  petition  for  a  charter  under  this  Act 
shall  be  referred  to  a  Committee  of  the  Lords  of 
Her  Majesty's  Privy  Council  (in  this  Act  referred 
to  as  the  Committee  of  Council). 

One  month  at  least  before  the  petition  is  taken 
into  consideration  by  the  Committee  of  Council, 
notice  thereof  and  of  the  time  when  the  same 
will  be  taken  into  consideration  by  the  Committee 
of  Council  shall  be  pubh^ed  in  the  London 
Gazette,  and  otherwise  in  such  manner  as  may 
be  directed  by  the  Committee  of  Council  for  the 
purpose  of  making  the  same  known  to  all  persons 
intwested. 

5.  Where  Her  Miges^  by  a  charter  extends 
the  Municipal  Corporation  Acts  to  a  municipal 
borouffh  it  shall  be  lawful  for  Her  Mi^esty,  by 
the  charter,  to  do  all  or  any  of  the  following 
things : 

(1.)  To  fix  the  number  of  councillors,  and  to 
fix  the  number  and  boundaries  of  the 
wards  (if  any),  and  to  assign  the  number 
of  coundJlors  to  each  ward ;  and 

(2.)  To  fix  the  years,  days,  and  times  for  the 
retirement  of  the  first  aldermen  and 
councillors;  and 

(3.)  To  fix  such  days,  tunes,  and  places,  and 
nominate  such  persons  to  perform  such 
duties,  and  make  such  other  temporary 
modifications  of  the  Municipal  Corpo- 
ration Acts,  as  may  appear  to  'Her 
Majesty  to  be  necessary  or  proper  for 
making  those  Acts  applicable  in  the 
case  of  the  first  constitution  of  a 
municipal  borough. 
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The  yean,  dajs,  times,  and  places  fixed  b^  the 
charter,  and  the  persons  nominated  therem  to 
perfonn  any  duties,  shall,  as  regards  the  borough 
named  in  tne  charter,  be  respectively  substituted 
in  the  Municipal  Corporation  Acts  for  the  years, 
days,  times,  places,  officers,  and  persons  therein 
mentioned,  and  the  persons  so  nominated  shall 
hare  the  like  powers,  and  be  subject  to  the  like 
obligations  and  penalties,  as  the  officers  and  per- 
sons mentioned  m  the  said  Acts  for  whom  tney 
are  respectively  substituted. 

Subject  to  the  provisions  of  the  charter  autho- 
rised by  this  section,  the  Municipal  Corporation 
Acts  shall,  upon  the  charter  coming  into  effect, 
apply  to  tihe  municipal  borough  to  ^niich  the^r  are 
extended  by  the  charter,  in  uke  manner  as  if  it 
were  a  borough  named  in  Schedule  B.  to  the 
Municipal  Corporation  Act,  1835,  and  as  if  the 
date  of  the  charter  were  substituted  in  the  last- 
mentioned  Act  for  the  time  of  the  paasinff  of  that 
Act  and  for  the  fifth  day  of  June  one  thousand 
eight  hundred  and  thirty-five,  and  where  the  first 
mayor,  aldermen,  and  coundllors,  or  any  of  them, 
are  named  in  the  charter  shall  apply  as  if  they 
were  elected  under  the  said  Acts,  and  where  they 
are  not  so  named  shall  apply  to  their  first 
election. 

6.  Where  a  petition  for  a  charter  is  referred  to 
the  Committee  of  Council,  and  it  is  proposed  by 
the  charter  to  extend  the  Municipal  Corporation 
Acts  to  the  municipal  borough  to  be  created  by 
the  charter,  the  Committee  of  Council  may  settle 
a  scheme  for  the  a4ju8tment  of  the  powers,  lights, 
privileges,  duties,  property,  and  liabilities  of  any 
then  existing  local  authority  whose  district  com- 
prises the  whole  or  part  of  the  area  of  that 
Dorough,  either  with  or  without  any  adjoining  or 
other  place,  and  also  of  any  officer  of  that 
authority. 

The  scheme,  so  far  as  it  appears  to  the  Com- 
mittee of  Council  to  be  necessary  or  proper  for 
carrying  into  effect  the  said  adjustment  as 
regards  any  local  authority  existing  at  the  time 
of  the  making  of  the  scheme,  may  contain  pro- 
visions for  the  continuance  of  that  authority,  or 
for  the  abolition,  total  or  partial,  of  that  autho- 
rity, or  for  the  creation  of  another  authority  or 
authorities,  and  the  alteration  of  the  district  of 
the  existing  local  authority,  and  the  union  or 
other  relation  of  the  existing  local  authority  and 
the  authority  or  authorities  so  created,  and  for 
the  continuance,  modification,  transfer,  vesting, 
and  extension  to  the  whole  of  the  borough  of  Hi 
or  any  of  the  powers,  rights,  privileges,  fran- 
chises, duties,  property,  and  liabilities  of  the 
existing  local  authority,  and  may  contain  such 
provisions  as  appear  to  the  Committee  of  Council 
to  be  necessary  or  proper  for  fully  carrying 
into  effect  any  such  adjustment  and  provisions 
as  aforesaid. 


The  scheme,  when  settled  by  the  Committee 
of  Council,  ahall  be  published  in  the  London 
Grazette,  and  otherwise,  as  provided  by  the 
Second  Schedule  to  this  Act,  and  shall  not  be  of 
any  effect  unless  confirmed  as  herein-afier  men- 
tioned. 

Where,  within  one  month  after  the  publication 
of  the  scheme  in  the  London  Gazette,  a  petxtion 
against  the  scheme  by  any  local  authority- 
affected  thereby,  or  by  not  less  than  one  twen- 
tieth of  the  owners  and  ratepayers  of  the  boroagh 
(such  twentieth'  to  be  one  twentieth  in  nuin^ 
of  the  owners  and  ratepayos  of  the  bcnoiigli 
taken  together,  or  the  owners  and  ratepayers  in 
respect  of  one  twentieth  of  the  rateable  property 
in  the  borough)  has  been  received  by  the  tom- 
mittee  of  CV>uncil,  and  is  not  withdrawn,  tbe 
scheme  shall  require  the  confirmation  of  Pbrlia 
ment,  and  the  Committee  of  Coundl  may,  if  they 
think  fit,  submit  it  to  Parliament  for  confirma- 
tion, but  otherwise  at  any  time  after  the  expira- 
tion of  the  said  month,  or  after  the  withdrawal  cf 
any  petition  that  has  been  presented,  the  Com- 
mittee of  Council  may,  if  they  think  fit,  submit 
the  scheme  for  confirmation,  either  to  Parliament 
or  to  Her  Majesty  in  Council,  and  in  the  latter 
case  it  shall  be  lawful  for  Her  Migesty  to  confirm 
the  scheme  by  Order  in  CoundJ. 

A  scheme,  when  confirmed  by  Parliament  or 
hj  Order  in  Council,  shall  have  fuU  operation, 
with,  in  the  former  case,  such  modifications,  if 
any,  as  are  made  therein  by  Parliament,  as  if  it 
were  part  of  this  Act. 

A  local  authority  for  the  purposes  of  this  Act 
means  a  sanitary  authorhy,  (not  being  the 
mayor,  aldermen,  and  burgesses  of  a  boroagh 
subject  to  the  Municipal  Corporation  Acts,)  also 
the  corporation  of  a  borough,  not  subject  to 
the  Municipal  Corporation  Acts,  a  burial  beard, 
trustees,  commissioners,  or  other  persons,  who, 
as  a  public  body  and  not  for  their  own  profit, 
act  under  any  Act  for  paving,  lighting,  snp- 
plying  with  water  or  gas,  cleaning,  watching, 
regulating,  or  improving  any  town  or  place,  or 
for  providing  or  maintaining  a  cemetery  or 
market  in  or  for  any  town  or  place,  and  any  com- 
missioners, trustees,  or  other  persons  (not  being 
justices  of  the  peace)  maintaining  any  police 
force,  and  any  other  authoriir  not  above  ex- 
cepted, and  not  being  a  school  ooard,  and  having 
powers  of  local  government  and  of  rating  for 
public  purposes. 

The  district  of  a  local  authority  for  the  pur- 
poses of  this  Act  means  the  area  within  whicb 
such  authority  can  exercise  any  powers  or  rights, 

7.  A  scheme  under  this  Act  shall,  before  beine 
settled  by  the  Committee  of  Council,  be  referred 
for  consideration  to  a  Secretary  of  State  and  the 
Local  Government  Board,  and  so  far  as  it  is  in- 
tended to  affect  any  authority  which  is  a  harbour 
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authority  within  the  meaning  of  the  Harbours 
and  Passing  Tolls,  &c.  Act,  1861,  to  the  Board  of 
Trade. 

A  scheme  shall  in  every  case  provide  for 
placing  the  new  borough  witnin  the  jurisdiction 
of  the  council  as  the  sanitary  authority. 

The  provisions  contained  in  the  Second 
Schedule  to  this  Act,  with  respect  to  schemes 
under  this  Act,  shall  have  effect  as  if  they  were 
enacted  in  the  body  of  this  Act,  ana  that 
schedule  shall  be  deemed  to  be  part  of  this  Act. 

If  the  Committee  of  Council  are  satisfied  that 
a  local  authority  or  other  petitioners  have  pro- 
perly promoted  or  properly  opposed  a  scheme 
before  them,  and  tnat  for  special  reasons  it  is 
right  that  the  reaspnable  costs  incurred  by  the 
authority  or  other  petitioners  in  such  promotion 
or  opposition  should  be  paid  as  expenses  pro- 
perly incurred  by  the  local  authority  in  the  exe- 
cution of  their  duties,  the  Committee  of  Council 
may  order  such  costs  to  be  so  paid,  and  these 
costs  shall  be  paid  accordingly. 

8.  Nothing  in  any  scheme  or  in  the  Municipal 
Corporation  Acts  shall  authorise  the  establish- 
ment in  a  borough  to  which  a  charter  is  granted 
under  this  Act  of  a  new  separate  police  force  not 
consolidated  with  the  county  police  force,  unless 
the  district  incorporated  by  such  charter  contained 
not  fewer  than  twenty  thousand  inhabitants,  ac- 
cording to  the  census  taken  next  before  the  date 
of  such  incorporation. 

9.  A  charter  creating  a  mimicipal  boroueh 
which  purports  to  be  granted  in  pursuance  of  the 
royal  prerogative,  and  in  pursuance  of  or  in 
accordance  with  this  Act,  shall  after  acceptance 
be  deemed  to  be  valid  and  within  the  powers  of 
this  Act  and  of  Her  Majesty's  prerogative,  and 
shall  not  be  questioned  in  any  legal  proceeding 
whatever. 

Every  such  charter  shall  be  laid  before  both 
Houses  of  Parliament  within  one  month  after  it 
is  granted,  if  Parliament  be  then  sitting,  or  if 
not,  within  one  month  after  the  beginning  of  the 
then  next  sitting  of  Parliament. 

10.  The  provisions  of  this  Act  shall  be  deemed 
to  be  in  addition  to,  and  not  in  derogation  of, 
the  powers  and  provisions  contained  in  any 
enactment  not  repealed  by  this  Act,  and  the 
powers  exerciseable  by  Her  Majesty  by  virtue  of 
her  royal  prerogative. 

11.  The  Acts  mentioned  in  the  Third  Schedule 
to  this  Act  are  hereby  repealed  to  the  extent  in 


the  third  column  of  that  schedule  mentioned : 
Provided  that — 
(1.)  This  repeal  shall  not  affect  any  charter 

granted,  or  anything  done  or  suffered 

under  any  enactment  hereby  repealed ; 

or 
(2.)  Any  right  acauired  or  accrued  under  any 

enactment  hereby  repealed ;  or 
(3.)  Any  legal  proceeding  or  remedy  in  respect 

of  any  such  charter,  thing,  right,  or 

liability. 

12.  Where  a  petition  for  a  charter  of  incor- 
poration presented  to  Her  Majesty  is  pending  at 
the  passing  of  this  Act,  the  same  snail  be  pro- 
ceeded with  as  if  such  petition  had  been  pre- 
sented after  the  passing  of  this  Act,  and  this  Act 
shall  apply  accordingly ;  but  where  an  Order  in 
Council  has  before  the  passing  of  this  Act  been 
made  directing  the  grant  of  a  charter,  the  petition 
for  that  charter  shall  not  be  deemed  to  be  a 
pending  petition  within  the  meaning  of  this 
section,  and  the  charter  granted  in  pursuance 
of  such  order  shall  for  the  purposes  of  this  Act 
be  deemed  to  have  been  granted  at  the  date 
of  the  order,  in  pursuance  of  the  enactments 
repealed  by  this  Act,  as  if  they  had  not  been 
repealed. 

13.  All  charters  purporting  to  have  been 
granted  in  pursuance  of  the  royal  prerogative, 
and  in  pursuance  of  or  in  accordance  with  any 
enactment  repealed  by  this  Act,  shall,  except  so 
&r  as  before  the  passmg  of  this  Act  they  nave 
been  declared  by  the  judgment  of  a  competent 
court  to  be  invalid,  be  as  valid  as  if  they  had 
been  granted  in  pursuance  of  this  Act. 

Where  any  such  charter  has  been  granted  to  a 
borough  within  seven  years  before  the  passing  of 
this  Act,  the  Committee  of  Council,  on  the 
petition  to  Her  Majesty  of  the  mayor,  aldermen, 
and  burgesses  of  such  borough  acting  by  the 
council,  or  of  any  existing  local  authority  whose 
district  comprises  the  whole  or  any  part  of  the 
area  of  that  borough,  either  with  or  without  any 
adjoining  or  other  place,  may  settle  a  scheme 
under  this  Act  in  like  manner  as  if  the  petition 
for  the  grant  of  a  charter  to  such  borough  had 
been  referred  to  the  Committee  of  Council  after 
the  passing  of  this  Act,  and  the  provisions  of  this 
Act  with  respect  to  a  scheme  shall  apply  accord- 
ingly, with  the  necessary  modifications;  and  if 
within  one  month  after  the  publication  of  the 
scheme  in  the  London  Gazette  a  petition  against 
the  scheme  from  the  council  of  the  borough  has 
been  received  by  the  Committee  of  Council  and 
is  not  withdrawn,  the  scheme  shall  require  the 
confirmation  of  Parliament. 
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First  Schbdulb. 


Municipal  Corporation  Acts, 


Sesnon  and  Chapter. 


Title  of  Act. 


Short  Title. 


6  &  6  WiU.  4.  c.  76. 


6  &  7  Will.  4.  c.  103. 
6  &  7  WiU.  4.  c.  104. 

6  &  7  Wm.  4.  c.  106. 

7  Will.  4.  &  1  Vict, 
c.  78. 

7  WiU.  4.  &  1  Vict. 
0.81. 


1  &  2  Vict.  c.  31. 


2  &  3  Vict.  c.  27. 


2  &  3  Vict.  c.  28. 


3  &  4  Vict.  c.  28. 


6  &  6  Vict.  c.  104.    - 


6  &  7  Vict.  c.  89.       - 

8  &  9  Vict.  c.  110.     - 
13  &  14  Vict.  0.  42.  - 


13  &  14  Vict.  c.  64.   . 


13  &  14  Vict.  c.  91. 


An  Act  to  provide  for  the  regulation  of 
municipsJ  corporations  in  England 
and  Wales. 

An  Act  to  make  temporal^  provision  for 
the  boundaries  of  certain  boroughs. 

An  Act  for  the  better  administration  of 
the  borough  fund  in  certain  boroughs. 

An  Act  for  the  better  administration  of 
justice  in  certain  boroughs. 

An  Act  to  amend  an  Act  for  the 
regulation  of  municipal  corporations 
in  England  and  WiJes. 

An  Act  to  provide  for  the  levying  of  rates 
in  boroughs  and  towns  having  muni- 
cipal corporations  in  England  and 
Wales. 

An  Act  for  facilitating  the  sale  of  church 
patronage  belonging  to  municipal 
corporations  in  cortain  cases. 

An  Act  for  regulating  the  proceedings  in 
the  borough  courts  of  England  and 
Wales. 

An  Act  for  the  more  equaUy  assessing 
and  levying  watch  rates  in  certain 
boroughs. 

An  Act  to  explain  and  amend  an  Act  of 
the  second  and  third  years  of  Her 
present  Majesty  for  more  equaUy 
assessing  and  levying  watch  rates 
in  certain  boroughs. 

An  Act  to  explain  and  amend  certain 
enactments  contained  respectively  in 
the  Acts  for  the  regulation  of  muni* 
cinal  corporations  in  England  and 
Wales  and  in  Ireland. 

An  Act  to  amend  the  Act  for  the 
regulation  of  municipal  corporations 
in  England  and  Wales. 

An  Act  tot  the  better  coUectinff  borough 
and  watch  rates  in  certain  piaoes. 

An  Act  to  confirm  the  incorporation 
of  certain  boroughs,  and  to  provide 
for  the  payment  of  the  expenses  of 
the  incorporation  of  new  boroughs. 

An  Act  to  provide  for  more  effectuaUy 
maintaining,  repairing,  improving, 
and  rebuilding  bridges  in  cities  and 
boroughs. 

An  Act  to  authorise  justices  of  any 
borough  having  a  separate  saol  to 
conmut  assise  prisoners  to  sudi  gaol, 
and  to  extena  the  jurisdiction  of 
borough  justices  to  all  offences  and 
matters  arising  within  the  borough  for 
which  they  act. 


The  Municipal  Corporation  Act, 
1835. 

The     Municipal     Corpomtian 

(Boundaries)  Act,  1836. 
The     Municipal     Corporation 

(Borough  Fund)  Act,  1836. 
The     Municipal     Corporation 

(Justices,  &c.)  Act,  1836. 
The     Municipal     Corporatiou 

(General)  Act,  1837. 

The     Municipal     Corporation 
(Watch  Rate)  Act,  1837. 


The     Municipal     Corp(nation 
(Benefices)  Act,  1838. 

The     Municipal     Corpomtion 
(Borough  Courts)  Act,  1839. 

The     Municipal     Corporation 
(Watch  Rate)  Act,  1839. 

The     Municipal     Comoration 


;orporat 
,  1840. 


(Watch  Rate)  Act 


The  Municipal  Corporation  Act, 
1842. 


The  Municipal  Corporation  Act, 
1843. 

The     Municipal     Corpoittion 

(Rates)  Act,  1845. 
The     Municipal     Coroontion 

(Incorporation)  Act,  1850. 


The    Municipal    Corporations 
(Bridges)  Act,  1850. 


The     Municipal     Corpoiation 
(Justices)  Act,  1850. 
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Title  of  Act 


Short  Title. 


16  &  16  Vict.  c.  5. 


16  &  17  Vict.  c.  79.  - 


20  &  21  Vict.  c.  50.   - 

22  Vict.  c.  35. 

23  &  24  Vict.  c.  16.  - 


24  &  26  Vict.  c.  75.  - 
32  &  33  Vict.  c.  23.  - 
32  &  33  Vict.  c.  66.  - 


An  Act  further  to  explain  and  amend  the 
Acts  for  the  regulation  of  municipal 
corporations  in  England  and  Wales 
and  in  Ireland. 

An  Act  for  making  sundry  provisions 
with  respect  to  municipal  corporations 
in  England. 

An  Act  to  amend  the  Acts  concerning 
municipal  corporations  in  England. 

An  Act  to  amend  the  law  relating  to 
municipal  elections. 

An  Act  to  make  further  provision  con- 
cerning mortgages  and  other  disposi- 
tions of  property  belonging  to  mimi- 
cipal  corporations  in  England  and 
Ireland. 

An  Act  for  amending  the  Municipal 
Corporations  Act. 

An  Aci  to  extend  the  power  of  recorders 
to  appoint  deputies  in  certain  cases. 

An  Act  to  shorten  the  term  of  residence 
required  as  a  Qualification  for  the 
municipal  franchise,  and  to  make 
provision  for  other  purposes. 


The  Municipal  Corporation  Act, 
1862. 


The  Municipal  Corporation  Apt, 
1853. 

The  Municipal  Corporation  Act, 

1857. 
The  Municipal  Corporation  Act, 

1859. 
The     Municipal     Corporatiom 

(Mortgages,  &c.)  Act,  1860. 


The  Municipal  Corporationa- 
Act  Amendment  Act,  186). 

The  Municipal  Corooration 
(Recorders)  Act,  1869. 

The  Municipal  Corporation 
(Elections)  Act,  1869. 


Second  Schbdulb. 


Procedure  for  Schemes  under  the  Act, 


1 .  The  Committee  of  Council  may,  if  they  think 
fit,  require  the  draft  of  a  proposed  scheme  to  be 
submitted  to  them,  either  together  with  the  peti- 
tion for  a  charter,  or  at  any  subsequent  period. 

2.  The  draft  of  a  proposed  scheme,  and  also 
the  scheme  when  settled,  shall  be  published  by 
advertisement  or  placards  or  handbiUs,  or  other- 
wise, as  the  Committee  of  Council  think  best 
calculated  for  giving  notice  thereof  to  all  persons 
interested. 

3.  Before  settling  the  scheme  the  Committee 
of  Council  shaU  consider  any  objections  which 
may  be  made  thereto  by  any  local  authority  or 
persons  affected  thereby. 

4.  Where  a  scheme  is  submitted  to  Parliament 
for  confirmation,  the  Committee  of  Council  may 
introduce  a  Bill  for  the  confirmation  of  the 
scheme,  which  Bill  shall  be  a  Public  Bill. 

6.  Before  such  Bill  is  introduced  into  Parlia- 


ment the  Committee  of  Council  may  alter  the- 
scheme  in  such  manner  as  they  think  proper. 

6.  If  while  the  Bill  confirming  a  scneme  i» 
pending  in  either  House  of  Parliament  a  petition 
IS  presented  against  the  scheme,  the  Bill,  so  ftr 
as  it  relates  to  such  scheme,  may  be  referred  to 
a  select  committee,  and  the  petitioner  shall  be 
allowed  to  appear  and  oppose  as  in  the  case  of  a 
Private  Bill. 

7.  A  scheme  shall  come  into  operation  at  the 
date  of  its  confirmation  or  any  later  date  men* 
tioned  in  the  scheme. 

8.  The  confirmation  of  a  scheme  shall  be  eon* 
elusive  evidence  that  all  the  requirements  of  this 
Act  with  respect  to  proceedings  required  to  be 
taken  previously  to  the  making  of  the  scheme 
have  been  complied  with,  and  that  the  scheme 
has  been  duly  made,  and  is  within  the  powera  of 
this  Act. 
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Prisons  in  Scotland  -  -  -  2Ct< 
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dated Fund  to  the  service  of  the  year  ending 
the  thirty-first  dav  of  March  one  thousand 
eight  hundred  and  seventy-eisht,  and  to  ap- 
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England,  and  for  other  purposes  relating  to 
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6/.  An  Act  to  continue  various  expiring 
Laws 334 
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The  Acts  contained  in  the  following  List, 
being  Public  Acts  of  a  Local  Character, 
are  placed  amongst  the  Local  and  Per- 
sonal Acts. 

is.  An  Act  to  confirm  three  Provisional  Orders 
under  "  The  Drainage  and  Improvement  of 
Lands  (Ireland)  Act,  1863,"  and  the  Acts 
amending  the  same. 

X2LU.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Local  Government  Districts  of 
Horbury,  Hyde,  Luton,  and  Skipion. 

Ixzii.  An  Act  to  render  vaJid  Marriages  hereto- 
fore solemnized  in  the  Chapel  of  Ease  called 
Saint  Peter's  Church,  in  the  Parish  of  Almonds- 
buiy,  in  the  County  of  Gloucester. 

Ixxiii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  under 


the  Provisions  of  the  'Gas  and  Water  Works 
Facilities  Act,  18/0,  and  the  Public  Health 
Act,  1875,  relating  to  the  Local  Government 
Districts  of  Penrith,  Silsden,  and  Ynyscyn- 
haiam. 

lixiv.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Board  of  Trade  under  the  General 
Pier  and  Harbour  Act,  1861,  relating  to  Car- 
narvon. 

Izzv.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Education  Department 
under  "  The  Elementary  Education  Act,  1870," 
to  enable  the  School  Boards  for  Cardiff^  the 
United  District  of  East  and  West  Teignmouth, 
Holvwell  (Extra-Municipal),  Homsey,  Merthyr 
Ty&l,  and  Ystradgunlais  Lower,  to  put  m 
force  "  The  Lands  Clauses  Consolidation  Act, 
1845,''  and  the  Acts  amending  the  same. 

Ixzvi.  An  Act  for  confirming  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under  the 
Gas  and  Water  Works  Facflities  Act,  1870, 
relating  to  Brotton  Gas,  Guisbrough  Gas, 
Bridp<vt  Water,  Burgess  Hill  Water,  Ruthin 
Water,  and  Pickering  Gas  and  Water. 

Ixxvii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Rural  Sanitary  District  of  the 
Altrincham  Union,  the  Local  Government 
Districts  of  Blaydon  and  Brandon  and  By- 
shottles,  the  Boroughs  of  Nottingham  and 
Stoke-upon-Trent,  the  Local  Government 
Districts  of  Tong  Street  and  Torquay,  and  the 
City  of  Winchester. 

xcvii.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  IVade  under  The 
General  Pier  and  Harbour  Act,  1861,  relating 
to  Barremman  (Gareloch),  Brixham,  Hornsea 
(North),  Hornsea  (South),  Lynmouth,  Rosslare, 
Ryde,  and  Towyn. 

xcviii.  An  Act  to  preserve  the  Fisheries  in  the 
Navigable  Rivers  and  Broads  of  the  counties 
of  Norfolk  and  Suffolk  and  the  county  of  the 
city  of  Norwich. 

xcix.  An  Act  to  provide  for  throwing  open  for 
the  free  use  of  the  public  certain  Toll  Bridges 
within  the  metropolis. 

c.  An  Act  to  confirm  a  Provisional  Order  of  one 
of  Her  Majesty's  Principal  Secretaries  of  State 
for  the  Improvement  of  certain  Unhealthy 
Areas  in  the  City  of  London. 

ci.  An  Act  to  confirm  a  Provisional  Order  under 
"  The  General  Police  and  Improvement  (Scot- 
land) Act,  1862,"  relating  to  the  Burgh  of 
Dmnbarton. 

cii.  An  Act  to  confirm  a  Provisional  Order  of  one 
of  Her  Majesty's  Principal  Secretaries  of  State 
for  the  Improvement  of  Unhealthy  Areas  in  the 
Parliamentaiy  Burgh  of  Greenock. 
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ciii.  An  Act  to  confirm  certain  Provisional  Orders 
of  one  of  Her  Majesty's  Principal  Secretaries  of 
State  for  the  Improvement  of  certain  Areas 
within  the  Metropolis. 

civ.  An  Act  to  confirm  a  Provisional  Order  made 
by  the  Education  Department  under  "The 
Elementary  Education  Act,  1870,"  to  enable 
the  School  Board  for  London  to  put  in  force 
"The  Lands  Clauses  Consolidation  Act,  1845," 
and  the  Acts  amending  the  same. 

cxxi.  An  Act  to  amend  the  Administration  of  the 
Law  relating  to  the  New  Forest  in  the  County 
of  Southampton ;  and  for  other  purposes. 

cxxii.  An  Act  for  confirming  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  relating  to  the  Borough  of  Belfast  and 
the  City  of  Dublin. 

cxxiii.  An  Act  for  confirming  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  relating  to  Waterworks  in  the  Towns  of 
Ennis,  Limavady,  and  Strabane. 

cxxiv.  An  Act  for  confirming  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under  the' 
Tramways  Act,  1870,  relating  to  Barton,  Eccles, 
Winton,  and  Monton  Local  Board  Tramways, 
Bristol  Tramways  (Extensions),  Hull  Street 
Tramways  (Extension),  Manchester  Suburban 
Tramways,  Nottingham  and  District  Tram- 
ways, rortsea  Street  Tramways,  Rusholme 
Local  Board  of  Health  Tramways,  and  Wolver- 
hampton Tramways. 

cxxv.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  relat- 
ing to  the  Local  Government  Districts  of 
Bridlington,  Dinas,  and  Grange,  the  Borough 
of  Hastings,  and  the  Local  Government  Dis- 
tricts of  Pudsey,  Tunbridge  Wells,  and  Whit- 
tington. 

cxxvi.  An  Act  to  confirm  an  Order  made  by  the 
Board  of  Trade  under  The  Sea  Fisheries  Act, 
1868^  relating  to  Falmouth. 

cxxvii.  An  Act  to  confirm  a  Provisional  Order 
under  The  Local  Government  Act,  1858,  and 
The  Sewage  Utilization  Act,  1865,  relating  to 
Dungannon. 

cxxviii.  An  Act  to  confirm  a  Provisional  Order 
under  "  The  General  Police  and  Improvement 
(Scotland)  Act,  1862,"  relating  to  the  Royal 
Burgh  of  Glasgow. 

cxxix.  An  Act  for  confirming  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  relating  to  Waterworks  in  the  Towns 
of  Holy  wood  and  Greystones. 

cxxx.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Education  Department 
under  "  The  Elementary  Education  Act,  1870," 
to  enable  the  School  Boards  for  the  United 
District  of  Felmingham  and  Kelvedon  Hatch 
to  put  in  force  ''  The  Lands  Clauses  Consoli- 


dation Act,  1845,"  and  the  Acts  amending  the 
same. 

cxxxi.  An  Act  for  confirming  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under  the 
Gas  and  Water  Works  Facilities  Act,  1870, 
relating  to  Abingdon  Gas,  Cranleigh  Gas, 
Horsham  Cras,  Mansfield  Gas,  Newcastle- 
under-Lyme  Gas,  North  Camp  and  Farn- 
borough  District  Gas,  and  Southbank  and 
Normanby  Gas. 

cxxxii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  relating 
to  the  Rural  Sanitary  District  of  the  Belper 
Union,  the  Borough  of  Chippixig  Norton,  the 
Local  Government  District  of  Clay  Lane,  the 
City  of  Exeter,  the  Borough  of  Droitwich,  the 
Improvement  Act  District  of  Haverfordwest, 
the  Rural  Sanitary  District  of  the  Hendon 
Union,  the  Local  Government  District  of 
Hexham,  the  Boroughs  of  Kingston-upon- 
Hull,  Portsmouth,  and  Saint  Helens,  the 
Local  Government  District  of  Southend,  the 
Borough  of  Sunderland,  the  Local  Govern- 
ment  District  of  Sutton-in-Ashfield,  imd  the 
City  of  York. 

cxxxiii.  An  Act  to  confirm  cert^dn  Provisiooal 
Orders  of  one  of  Her  Majesty's  Principal 
Secretaries  of  State  for  the  Improvement  of 
certain  Unhealthy  Areas  within  the  Metropolis. 

cxxxiv.  An  Act  to  vest  Saint  Stephen's  Green, 
Dublin,  in  the  Conunissioners  of  Public  Works 
in  Ireland ;  for  maintaining  and  regulating  the 
same  as  a  Public  Park ;  and  for  other  purposes. 

cc.  An  Act  to  confi]*m  a  Provisional  Order  under 
**  The  General  Police  and  Improvement  (Soot- 
land)  Act,  1862^"  relating  to  the  Burgh  of 
Leith. 

cci.  An  Act  to  confirm  Schemes  under  the  Metro- 
politan Commons  Act,  1866,  and  the  Metro- 
politan Commons  Amendment  Act,  1869, 
relating  respectively  to  Ealing  Commons,  Qap- 
ham  Common,  and  BostaU  Heath  Common. 

ccii.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board4of  Trade  under  The 
General  Pier  and  Harbour  Act,  1861,  relating 
to  Aberbrothwick  and  Skerries. 

ccxxvii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Rural  Sanitary  District  of  the 
Caistor  Union,  the  Borough  of  Chesterfield, 
the  Local  Government  Districts  of  Cleck- 
heaton  and  Ebbw  Vale,  the  Boroughs  of 
Honiton  and  King's  Lynn  (two),  the  Rural 
Sanitary  District  of  the  Maldon  Union,  the 
Local  Government  Districts  of  New  Slcaford, 
Redcar,  and  Sandown,  the  Town  of  South- 
ampton (Poor  Law),  the  Local  Government 
Districts  of  WalUsey  (two),  Wallingfen,  Wel- 
lingborough, and  Ystradyfodwg. 
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ocxxviii.  An  Act  to  provide  for  transferring  to 
the  States  of  the  Island  of  Jersey  St.  Cathe- 
rine's Harbour  Jersey,  and  certain  land  near  it. 

ocxxiz.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  form- 
ing the  Birmingham,  Tame,  and  Rea  Main 
Sewerage  District,  and  the  Lower  Thames 
Valley  Main  Sewerage  District,  and  constitu- 
ting the  Weymouth  Port  Sanitary  Authority. 

ccxxx.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Local  Government  District  of 
Hyde  and  the  Boroughs  of  Plymouth  and 
Ryde. 

ccxl.  An  Act  to  make  certain  provisions  in  re- 
gard to  the  Salmon  Fisheries  in  the  Solway 
Firth  and  its  affluents. 


ccxli.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  City  of  Norwich  and  the  Boroughs 
of  Walsall  and  Wolverhampton. 

ccxlii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Local  Government  Districts  of 
Atherton,  Barnard  Castle,  Belgrave,  Brigpr, 
BrownhiUs,  Cwmdu,  and  Dawlish,  the  Borough 
of  Evesham,  the  Improvement  Act  District  of 
High  and  Low  Harrogate,  the  Borough  of 
Ipswich,  the  Local  Government  District  of 
I*^ewbold  and  Dunston,  the  Rural  Sanitary 
District  of  the  Settle  Union,  the  Local  Govern- 
ment Districts  of  Slough  and  Southborough, 
the  Borough  of  Swansea,  and  the  Rural  Sani- 
tary District  of  the  Ulverstone  Union. 


LIST  OF  THE  LOCAL  AND  PRIVATE  ACTS. 


LOCAL    ACTS. 


The  Titles  to  which  the  Letter  P.  is  prefixed  are  Public  Acts  of  a  Local  Character. 


i.  An  Act  for  giving  efiPect  to  an  Arrangement 
between  the  Local  Board  of  Bromley  in  the 
county  of  Kent  and  the  Owners  of  a  Gravel 
Pit  in  the  Great  Page  Heath  Field  at  Bromley; 
and  for  other  purposes. 

ii.  An  Act  for  confirming,  so  far  as  the  same 
may  be  necessary,  certain  Awards  made  with 
reference  to  the  provisions  of  the  Mersey  Dock 
(Liverpool  Dock  Extension)  Act,  1873,  and 
an  Agreement  made  between  the  Mersey 
Docks  and  Harbour  Board,  the  Birkenhead 
Improvement  Commissioners,  and  the  Great 
Western  Railway  Company;  and  for  other 
purposes. 

iii.  An  Act  for  amending  the  Law  relating  to 
the  Vicar's  Rate  in  Halif&x  in  Yorkshire. 

iv.  An  Act  for  empowering  the  Highland  Rail- 
way Company  to  provide  and  usb  Steam  and 
other  Vessels ;  and  for  other  purposes. 

V.  An  Act  for  granting  further  Powers  to  the 
Fahnouth  Waterworks  Company. 

vi.  An  Act  to  enable  the  General  Steam  Naviga- 
tion Company  to  raise  further  Capital. 


vii.  An  Act  to  amend  the  Metage  on  Grain 
(Port  of  London)  Act,  1872,  and  the  Gaslight 
and  Coke  Company  Act,  1876;  and  for  other 
purposes. 

viii.  An  Act  to  enlarge  the  Powers  of  the  Metro- 
politan Board  of  Works  with  respect  to  the 
making  of  certain  Bvelaws,  to  autnorise  them 
to  contribute  towards  the  Cost  of  a  public 
Recreation  Ground  for  the  districts  of  Syden- 
ham and  Forest  Hill,  and  to  confer  Powers 
upon  the  Board  of  Works  for  the  Lewisham 
District  with  reference  to  such  Recreation 
Ground. 

P.  ix.  An  Act  to  confirm  three  Provisional 
Orders  under  "  The  Drainage  and  Improve- 
ment of  Lands  (Ireland)  Act,  1863/'  and  the 
Acts  amending  the  same. 

X.  An  Act  to  confer  further  powers  upon  the 
Louth  and  East  Coast  Railway  Company;  and 
for  other  purposes. 

xi.  An  Act  for  the  Abandonment  of  the  Railways 
authorised  by  the  Leeds,  Roundhay  Park,  and 
Osmondthorpe  Junction  Railway  Act,  18/4 ; 
and  for  other  purposes. 
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xii.  An  Act  for  incorporating  the  Trustees  of  the 
Educational  Institution  in  Glasgow  founded 
under  the  Will  of  Professor  John  Anderson ; 
for  altering  the  Name  of  that  Institution,  and 
the  Powers  and  Duties  of  the  Trustees  and 
Managers  thereof;  and  for  other  purposes. 

xiii.  An  Act  to  empower  the  Girvan  and  Port- 
patrick  Junction  Railway  Company  to  acquire 
certain  Lands  in  the  Counties  of  Wigtown  and 
Ayr;  to  horrow  further  Money;  and  for  other 
purposes. 

xiv.  An  Act  to  authorise  the  Commissioners  for 
executing  and  carrying  into  efPect  **  The  Glas- 
gow Market  and  Slaughterhouses  Act,  1865," 
to  enlarge  the  Markets  and  Slaughterhouses ; 
to  raise  a  further  sum  of  Money ;  and  for  other 
purposes. 

XV.  An  Act  to  provide  for  the  Application  of 
Moneys  arising  from  the  Sale  of  Land  of  the 
Van  biemen's  Land  Company,  and  for  other 
purposes  relating  to  that  Company. 

xvi.  An  Act  to  authorise  the  Trustees  of  the 
River  Weaver  Navigation  to  raise  a  further 
Sum  of  Money  for  the  Improvement  of  their 
Navigation,  and  to  extend  the  Period  for  the 
Repayment  of  the  Debt;  and  for  other  pur- 
poses relating  to  the  said  Navigation. 

xvii.  An  Act  to  vest  in  the  Kelvin  VaUev  Rail- 
way Company  the  Undertaking  of  the  Kilsyth 
Railway  Company ;  and  for  other  purposes. 

xviii.  An  Act  for  conferring  further  Powers  on 
the  Shotts  Iron  Company. 

xix.  An  Act  for  rendering  valid  certain  Letters 
Patent  granted  to  William  Harper  for  Im- 
provements in  Machinery  or  Apparatus  for 
suspending  Fabrics  in  Drying  Stoves. 

XX.  An  Act  for  making  further  provision  with 
respect  to  the  Investment  of  the  Moneys  of  the 
Law  Life  Assurance  Society. 

xxi.  -An  Act  to  authorise  the  North  British  Rail- 
way Company  to  enlarge  their  Queen  Street 
Station  in  Glasgow ;  to  make  certain  railways 
in  the  counties  of  Lanark  and  Stirling;  to 
divert  the  road  leading  to  Kilbowie  from  the 
Glasgow  and  Dumbarton  Turnpike  Road;  to 
acquire  additional  lands;  to  stop  up  certain 
streets  in  Glasgow  and  pi^  of  the  said  road ; 
to  subscribe  to  the  Kelvin  Valley  Railway 
Company ;  and  for  other  purposes. 

P.  xxii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  relating 
to  the  Local  Government  Districts  of  Horbury, 
Hyde,  Luton,  and  Skipton. 

xxiii.  An  Act  to  extend  the  Time  for  the  Pur- 
chase of  Lands  for,  and  for  the  Construction 
of,  the  North  British,  Arbroath,  and  Montrose 
Railway. 


zziv.  An  Act  to  extend  the  Time  for  completing 
the  Dalton  Reservoir  and  Works  in  connexion 
therewith;  to  authorise  the  Corporation  of 
Rotherham  to  purchase  certain  Premises  in 
Rotherham;  to  amend  the  Acts  relating  to  the 
said  Corporation ;  and  for  other  purposes. 

XXV.  An  Act  to  enable  the  Dock  Company  at 
Kingston-upon-Hull  to  extend  their  Works, 
and  to  raise  additional  Capital ;  and  for  other 
purposes. 

xxvi.  An  Act  to  enable  the  Edinburgh  and  Dis- 
trict Water  Trustees  to  alMuodon  their  autho- 
rised Alnwick  Hill  Service  Reservoir,  and  to 
construct  the  same  on  another  site,  with  re- 
lative works,  and  to  divert  certain  conduits ; 
and  for  other  purposes. 

xxvii.  An  Act  to  authorise  the  Cork  and  Macroom 
(Direct)  Railway  Company  to  extend  thdr 
Railwav  into  the  City  of  Cork ;  to  raise  further 
Capital ;  and  for  other  purposes. 

xxviii.  An  Act  to  confer  further  Powers  on  the 
London,  Brighton,  and  South  Coast  Railway 
Company." 

xxix.  An  Act  to  authorise  the  transfer  of  the 
Undertaking  of  the  Longton  Gas  Company  to 
the  Corporation  of  Longton. 

XXX.  An  Act  for  extending  the  Powers  of  the 
Corporation  of  the  Municipal  Borough  of 
Miadlesbrough  in  the  North  Riding  of  the 
County  of  York  with  respect  to  Works  for  the 
storage  of  Gas,  Markets  and  Ferries,  and  the 
Local  Government  and  Improvement  of  the 
said  Borough ;  and  for  other  purposes. 

xxxi.  An  Act  for  extending  the  Boundaries  of 
the  Borough  and  County  of  the  Town  of 
Nottingham,  and  for  providing  for  the  exe- 
cution of  the  Nottingham  and  Leen  District 
Sewerage  Act,  1872,  by  the  Coipotmtion ;  and 
for  other  purposes. 

xxxii.  An  Act  for  incorporating  the  Sittingboume 
District  Gas  Company,  and  authorising  tiiem 
to  supply  with  Gas  the  Town  of  Sittii^M>ttme 
and  obtain  neighbouring  Parishes  and  Places 
in  the  County  of  Kent;  and  for  other  pur- 
poses. 

xxxiii.  An  Act  for  enabling  the  Mayor,  Aldermen, 
and  Burgesses  of  the  borough  of  Warringtcm 
in  the  counties  of  Lancaster  and  Chester  to 
purchase  the  Undertaking  of  the  Warrington 
Gaslight  and  Coke  Company;  to  oonsolidate 
their  Mortgage  Debt ;  and  for  other  purposes. 

xxxiv.  An  Act  to  provide  for  a  constant  supply 
of  Water  within  the  Town  and  Borough  <n 
Stamford ;  and  for  other  purposes. 

XXXV.  An  Act  to  amend  and  consolidate  in  one 
Act  certain  Provisions  of  Local  Acts  relating  to 
the  Port  and  Harbour  of  Sligo« 
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xzxri.  An  Act  for  the  more  effiectual  Drainage  of 
Lands  in  the  (bounty  of  Somerset,  and  for 
other  purposes. 

xxxrii.  An  Act  to  enable  the  Alliance  and  Dublin 
Consumers  Gas  Company  to  acquire  additional 
Lands  at  Bray,  and  for  other  purposes  con- 
nected therewith. 

xzxviii.  An  Act  to  give  effect  to  the  Purchase  by 
the  IVustees  of  the  District  and  Harbour  of 
Maryport,  in  the  county  of  Cumberland,  of  the 
Undertaking  of  the  Maryport  Town  and 
Harbour  Gas  Company;  to  enable  the  said 
Trustees  to  borrow  Money  and  to  levy  Rates ; 
and  for  other  purposes. 

xxsix.  An  Act  to  authorise  the  Newport  (Mon- 
mouthshire) Gas  Company  to  construct  farther 
Works ;  and  for  other  purposes. 

xl.  An  Act  to  extend  and  enlarge  the  Powers  of 
the  River  Wear  Commissioners ;  to  amend  the 
Acts  relating  to  the  said  Commissioners ;  and 
for  other  purposes. 

xli.  An  Act  for  the  Abandonment  of  the  Fareham 
Railway. 

xlii.  An  Act  for  the  Abandonment  of  the  Rail- 
ways authorised  to  be  made  b^  the  Sheffield 
and  Midland  Railway  Companies  Conmiittee 
Act,  1873. 

xliii.  An  Act  to  authorise  the  Dundee  Gas  Com- 
missioners to  construct  further  Works  and  to 
bonow  additional  Money ;  and  for  other 
purposes. 

xlir.  An  Act  for  empowering  the  London  and 
North*westem  Railway  Company  to  construct 
Railways  in  the  counties  of  Warwick,  Wor- 
cester, Stafford,  Chester,  and  Lancaster;  and 
for  other  purposes. 

xlv.  An  Act  for  empowering  the  London  and 
North-western  Railway  Company  to  make  new 
Roads  and  other  Works,  ana  to  acquire  addi- 
tional Lands ;  and  for  other  purposes. 

xhd.  An  Act  to  enable  the  Manchester,  Sheffield, 
and  Lincolnshire  Railway  Company  to  execute 
certain  works  and  acquire  additional  lands,  and 
for  conferring  upon  them  further  powers  in 
relation  to  their  undertaking. 

xlvii.  An  Act  for  vesting  in  the  London  and 
North-western  Railway  Company  the  under- 
taking of  the  Whitehaven,  Cleator,  and  Egre- 
mont  Railway  Company ;  and  for  other 
purposes. 

xlviii.  An  Act  to  authorise  the  working  of  the 
Cleator  and  Workington  Junction  Railway  by 
the  Furness  Railway  Company. 

xlix.  An  Act  for  enabling  the  Clergy  Mutual 
Assurance  Society  to  sue  and  be  sued  in  the 
name  of  a  Public  Officer,  and  for  more  effec- 
tually vesting  in  their  Trustees  for  the  time 


being   the   Property  and    Securities    of  the 
Society ;  and  for  other  purposes. 

1.  An  Act  for  extending  the  time  for  the  com- 
pletion of  the  Coleford  Railway ;  and  for  other 
purposes. 

li.  An  Act  to  authorise  the  construction  by  the 
Wigtownshire  Railway  Company  of  a  Branch 
Railway  to  the  Harbour  of  Garliestown,  and 
the  abandoment  of  their  authorised  Tramway 
to  the  said  Harbour;  and  for  other  purposes. 

lii.  An  Act  for  enabling  the  Midland  Railway 
Company  to  construct  a  new  Railway,  an 
Aqueduct,  and  other  Works,  to  acquire  addi- 
tional Lands  and  two  Branch  Railways,  and  to 
raise  additional  Capital;  and  for  conferring 
additional  powers  upon  them  with  relation  to 
their  own  Undertaking,  and  upon  them  and  the 
London  and  North-western  Railway  Company 
with  relation  to  their  Ashby  and  Nuneaton 
Joint  Line;  and  for  other  purposes. 

liii.  An  Act  to  authorise  the  Abandonment  of  the 
Claremoiris  Extension  of  the  Atheniy  and 
Tuam  Railway  Company;  and  for  other 
purposes. 

liv.  An  Act  for  vesting  in  the  Cornwall  Minerals 
Railway  Company  the  powers  conferred  by 
•*The  Fal  Valley  Railway  Act,  1874,"  with 
respect  to  a  portion  of  the  Fal  Valley  Railway, 
ana  for  the  abandonment  of  the  remainder  of 
that  Railway ;  and  for  other  purposes. 

Iv.  An  Act  for  the  abandonment  of  the  Railway 
authorised  by  ''The  Temple  Mineral  Railway 
Act,  1874 ; ''  and  for  other  purposes. 

Ivi.  An  Act  for  conferring  further  powers  upon 
the  Cheshire  Lines  Committee,  and  upon  the 
three  Companies  represented  upon  that  Com- 
mittee ;  and  for  other  purposes. 

Ivii.  An  Act  for  empowering  the  Lancashire 
Union  Railwavs  Company  to  connect  their 
Railway  with  tne  North  Union  Railwav,  and  to 
raise  additional  Capital;  and  for  other  pur- 
poses. 

Iviii.  An  Act  to  authorise  the  North  British 
Railway  Company  to  make  certain  Railways  in 
connexion  with  their  Stirling  and  Dumfermline 
Railway  and  Noffth  Leith  Branch  ;  to  divert  a 
Road  at  Galashiels ;  to  acquire  additional  Lands 
for  station  purposes ;  to  abandon  part  of  the 
Capeldrae  Deviation ;  to  make  provision  with 
respect  to  the  construction  of  the  Tav  Bridge 
Rulway,  in  the  town  of  Dundee^  and  a  New 
Street  in  lieu  of  Physic  Gardens  Street,  in 
Edinburgh,  and  the  Harbour  at  Inverkeithing, 
and  a  further  Loan  to  the  Magistrates  and 
Town  Council  of  Burntisland ;  to  authorise  the 
Company  to  subscribe  to  the  Arbroath  and 
Newport  Railway  Companies ;  and  to  establish 
Savings  Banks;  and  for  other  purposes. 
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lix.  An  Act  for  cbnferring  further  Powers  on  the 
Lancashire  and  Yorkshire  Railway  Company 
with  relation  to  their  undertaking;  and  for 
other  purposes. 

Ix.  An  Act  to  authorise  the  Portpatrick  Railway 
Company  to  acquire  the  East  Pier  at  the 
Harhour  of  Stranraer ;  and  for  other  purposes. 

Ixi.  An  Act  to  amalgamate  the  Saint  Andrews 
Railway  Company,  the  Leven  and  East  of  Fife 
Railway  Company,  the  Edinburgh,  Loanhead, 
and  Roslin  Railway  Company,  and  the  Dum- 
fermline  and  Queensfeny  Railway  Company 
with  the  North  British  Railway  Company ;  and 
for  other  purposes. 

bcii.  An  Act  to  amend  the  Glasgow  Juvenile 
Delinquency  Repression  Acts  Amendment  Act, 
1870. 

Ixiii.  An  Act  to  authorise  the  London  and  Black- 
wall  Railway  Company  to  extend  their  Railway 
in  the  parish  of  St.  Anne  Limehouse  ;  and  for 
other  purposes. 

Ixiv.  An  Act  to  incorporate  a  Company  for 
making  a  Subway  under  the  River  Thames 
between  Millwall  and  Greenwich. 

Ixv.  An  Act  for  authorising  the  Bristol  Port  and 
Channel  Dock  Company  to  construct  a  Graving 
Dock  and  other  Works,  and  to  raise  further 
Money;  and  for  further  purposes. 

Ixvi.  An  Act  for  the  rebuilding  of  the  Bridge  of 
Ayr,  with  approaches  thereto,  in  the  county  of 
Ayr ;  and  for  other  purposes. 

Ixvii.  An  Act  for  conferring  further  Powers  on 
the  Great  North  of  Scotland  Railway  Company 
with  relation  to  their  Undertaking. 

Ixviii.  An  Act  for  authorising  the  West  Kent 
Main  Sewerage  Board  to  construct  a  new  Sewer, 
and  for  amending  the  West  Kent  Main  Sewer- 
age Act,  1875;  and  for  other  purposes. 

Ixix.  An  Act  to  incorporate  a  Company  for 
establishing  and  holaing  Markets  and  Fairs 
and  buildmg  a  Town  Hall  in  the  town  of 
Pontypridd  and  parish  of  Llanwonno,  in  the 
County  of  Glamorgan ;  and  for  other  purposes. 

Ixx.  An  Act  to  confirm  the  amalgamation  of  the 
Dublin  and  Drogheda,  Dublin  and  Belfast 
Junction,  Irish  North-western,  and  Ulster 
Railway  Companies  into  one  Company  under 
the  name  of  "  Great  Northern  Railway  Com- 
"  pany  (Ireland),"  and  to  define  and  extend 
the  powers  of  that  Company ;  and  for  other 
purposes. 

Ixxi.  An  Act  to  transfer  to  the  "  Great  Northern 
Railway  Company  (Ireland)  "  the  Banbridge 
Junction  Riulway,  the  Banbridge,  Lisburn, 
and  Belfast  Railway,  the  Banbridge  Extension 
Railway,  and  the  powers  of  the  Dungannon 
and  Cookstown  Railway  Company,  and  to 
grant  further  powers  with  respect  to  the  two 


last-named  undertakings ;  and  for  other  pur- 
poses. 

P.  Ixxii.  An  Act  to  render  valid  Marriages  here- 
tofore solemnized  in  the  Chapel  of  Ease  called 
St.  Peter's  Church,  in  the  Parish  of  Almonds- 
bury,  in  the  County  of  Gloucester. 

P.  Ixxiii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  under 
the  Provisions  of  the  Gas  and  Water  Works 
Facilities  Act,  1870,  and  the  Public  Health 
Act,  1875,  relating  to  the  Local  Government 
Districts  of  Penrith,  Silsden,  and  Ynyscyn- 
haiam. 

P.  Ixxiv.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Board  of  Trade  under  the  General 
Pier  and  Harbour  Act,  1861,  relating  to  Car- 
narvon. 

P.  Ixxv.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Education  Department 
under  "  The  Elementary  Education  Act,  18/0," 
to  enable  the  School  Boards  for  Cardiff,  the 
United  District  of  East  and  West  Teignmouth, 
Holywell  (Extra- Municipal],  Homsey,  MerthfT 
Tydfil,  and  Ystradgunlais  Lower,  to  put  in 
force  "  The  Lands  Clauses  Consolidation  Act, 
1 845,'*'  and  the  Acts  amending  the  same. 

P.  Ixxvi.  An  Act  for  confirming  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under  the 
Gas  and  Water  Works  Facilities  Act,  18/0, 
relating  to  Brotton  Gas,  Gtusbrough  Gas, 
Bridport  Water,  Burgess  Hill  Water,  Ruthin 
Water,  and  Pickering  Gas  and  Water. 

P.  Ixxvii.  An  Act  to  confirm  certain  Provinonal 
Orders  of  the  Local  Government  Board  reiatiog 
to  the  Rural  Sanitary  District  of  the  Altrin- 
cham  Union,  the  Local  Government  Districts 
of  Blaydon  and  Brandon  and  Byshottles,  the 
Boroughs  of  Nottingham  and  Stoke-upon- 
Trent,  the  Local  Government  Districts  of  Tonf( 
Street  and  Torquay,  and  the  City  of  Win- 
chester. 

Ixxviii.  An  Act  to  provide  for  the  closing  of  the 
undertaking  of  tne  Company  of  Proprietors  of 
the  Navigation  from  the  Leicester  >ravigation 
to  Melton  Mowbray,  in  the  County  of  Leices- 
ter, and  for  the  dissolution  of  the  said  Com- 
pany, and  the  winding  up  of  the  affairs  thereof; 
and  for  other  purposes. 

Ixxix.  An  Act  to  confer  further  Powers  on  the 
Bristol  and  Portishead  Pier  and  Railway  Com- 
pany ;  and  for  other  purposes. 

Ixxx.  An  Act  for  conferring  further  Powers  on 
the  Great  Northern  Raflway  Company  with 
relation  to  their  Undertaking;  and  for  other 
purposf  i. 

Ixxxi.  A I  Aci  )r  enlarging  the  powers  of  the 
Southam,  Harbour  and  Pier  Board  with 

reference  ^    bhe  borrowing  of  money ;  and  for 
otberpurpotes. 
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Ixxxii.  An  Act  to  authorise  the  construction  by  a 
Board  specially  constituted  of  Outfidl  and  other 
Sewers  for  the  township  of  Rathmines  and 
Rathgar  and  the  Pembroke  Township,  in  the 
County  of  Dublin ;  to  release  those  townships 
from  the  provisions  of  "The  Dublin  Main 
Drainage  and  Purification  of  LifiPey  Act,  1871," 
and  of  "The  Sanitary  Law  (Dublin)  Amend- 
ment Acts,  1870  to  1875;"  to  confer  certain 
additional  powers  upon  the  Township  Commis- 
sioners witnin  their  respective  townships;  to 
alter  the  Date  of  Election  of  Commissioners 
in  the  Rathmines  and  Rathgar  Township ;  and 
for  other  purposes. 

Ixxxiii.  An  Act  for  authorising  the  Great  Eastern 
Railway  Company  to  make  a  Railway  and 
other  Works,  and  for  conferring  on  them 
further  Powers  in  relation  to  their  Undertak- 
ing, and  to  vest  in  them  the  Undertaking  of 
the  Saffron  Walden  Railway  Company;  and 
for  other  purposes. 

Ixxxiv.  An  Act  to  authorise  the  Bristol  United 
Gaslight  Company  to  purchase  additional 
lands  for  the  purposes  of  tneir  undertaking. 

Ixxxv.  An  Act  to  authorise  the  Metropolitan 
Railway  Company  to  acquire  land  m  the 
neighbourhood  of  their  Aldgate  Station,  and 
to  make  a  tunnel  under  Ald^te  High  Street ; 
to  dissolve  the  joint  conmiittee  for  the  pur- 
chase of  land  for  the  Metropolitan  and  District 
Railways,  and  to  confer  upon  the  Metropolitan 
Railway  Company  various  powers  in  connexion 
with  their  share  and  loan  capital  and  the  Saint 
John's  Wood  Railway;  and  to  revive  and 
extend  the  time  for  purchasinff  land  and  com- 
pleting certain  authorised  Railways  and  works 
of  the  Saint  John's  Wood  Railwav  Company 
and  the  Kingsbury  and  Harrow  Railway  Com- 
pany ;  and  for  other  purposes. 

Uxxvi.  An  Act  for  conferring  on  the  Midland 
Railway  Company  further  Powers  in  relation 
to  their  own  Undertaking  and  the  Under- 
takings of  other  Companies;  and  for  other 
purposes. 

Ixxxvii.  An  Act  to  authorise  the  Newcastle  and 
Gateshead  Water  Company  to  abandon  the 
Construction  of  the  Upper  Swinbum  Reser- 
voir and  other  Works,  and  to  construct  a  New 
Reservoir  and  Works  in  lieu  thereof ;  and  for 
other  purposes. 

Ixxxviii.  An  Act  for  confirming  an  agreement 
betAveen  the  Rydeand  Newport  and  the  Cowes 
and  Newport  Railway  Companies,  for  the 
enlargement  of  the  Cowes  Station  and  the  ex- 
tension of  the  Cowes  and  Newu<  t  Railway  at 
Cowes,  for  improving  the  Ap)  lacV  «  to  the 
Joint  Station  at  Newport,  for*.  ''V./ig  a  Rail- 
way or  Siding  in  the  pariah  oi  i^orthwood, 
mth  a  Landing-stage  on  the  River  Nfedina  ; 
and  for  other  purposes  relating  to  the  Ryde 
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and  Newport  and  Cowes  and  Newport  Railway 
Companies  and  their  respective  Undertakings. 

Ixxxix.  An  Act  for  the  Amalgamation  of  the 
Midland  and  Eastern  and  Norwich  and 
Spalding  Railway  Companies;  and  for  other 
purposes. 

xc.  An  Act  to  authorise  a  Sale  of  part  of  the 
Alexandra  Palace  Grounds  discharged  from 
certain  conditions  of  "  The  Muswell  Hill  Estate 
and  Railways  Act,  186S ;"  and  to  make  provi- 
sion for  keeping  open  the  said  Palace  and 
Grounds;  and  for  other  purposes. 

xci.  An  Act  for  conferring  further  powers  on  the 
London  and  North-western  Railway  Company 
and  other  Companies  in  relation  to  their  Joint 
Undertakings,  and  for  granting  to  the  London 
and  North-western  Railway  Company  various 
other  powers  in  relation  to  their  own  Under- 
taking and  the  Undertakings  of  other  Com- 
panies. 

xcii.  An  Act  for  enabling  the  Tasmanian  Main 
Line  Railway  Company,  Limited,  to  attach  a 
First  Preference  to  a  further  amount  of  Deben- 
ture Bonds ;  and  for  other  purposes. 

xciii.  An  Act  for  altering  and  consolidating 
certain  Dues  levied  by  the  Tyne  Improvement 
Commissioners ;  and  for  other  purposes. 

xciv.  An  Act  to  transfer  to  the  Waterford  and 
Central  Ireland  Railway  Company  the  autho- 
rised Joint  Undertaking  of  that  Company  and 
of  the  Kilkenny  Junction  Railway  Company  ; 
to  confer  additional  Powers  with  respecv 
thereto ;  and  for  other  purposes. 

xcv.  An  Act  for  the  Amalgamation  of  the  Canter- 
bury and  Otago  Association,  Limited,  with  the 
New  Zealand  and  Australian  Land  Company, 
Limited  and  Reduced;  and  for  other  purposes. 

xc\d.  An  Act  to  repeal  an  Act  for  regulating 
Hackney  Coaches  and  other  Carriages,  Boats, 
and  Wherries  within  the  several  parishes  of 
St.  Andrew  and  Charles,  in  the  Borough  of 
Plymouth,  the  parish  of  East  Stonehouse  and 
the  parish  of  Stoke  Damerel,  in  the  Borough 
of  Devonport,  and  for  amending  two  several 
Acts  for  repairing  certain  Roads  leading  from 
the  Borough  of  Plymouth  aforesud  to  Stone- 
house  Bridge  and  Plymouth  Dock,  all  in  the 
County  of  Devon,  and  to  make  better  provi- 
sions in  lieu  thereof;  and  for  other  purposes. 

P.  xcvii.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under 
The  General  Pier  and  Harbour  Act,  1861,  re- 
lating to  Barremman  (Gareloch),  Brixham, 
Hornsea  (North),  Hornsea  (South),  Lynmouth, 
Rosslare,  Ryde,  and  Towyn. 

P.  xcviii.  An  Act  to  preserve  the  Fisheries  in 
the  Navigable  Rivers  and  Broads  of  the  Counties 
of  Norfolk  and  Suffolk  and  the  County  of  the 
city  of  Norwich. 
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P.  xciz.  An  Act  to  provide  for  throwing  open 
for  the  free  use  of  the  Public  certam  Toll 
Bridges  within  the  Metropolis. 

P.  c.  An  Act  to  confirm  a  Provisional  Order  of 
one  of  Her  Majesty's  Principal  Secretaries  of 
State  for  the  Improvement  of  certain  Unhealthy 
Areas  in  the  City  of  Jx>ndon. 

P.  ci.  An  Act  to  confirm  a  Provisional  Order 
under  "  The  General  Police  and  Improvement 
(Scotland)  Act,  1862/'  relating  to  the  Burgh 
of  Dumbarton. 

P.  cii.  An  Act  to  confirm  a  Pro^-isional  Order  of 
one  of  Her  Majesty's  Principal  Secretaries  of 
State  for  the  Improvement  of  Unhealthv  Areas 
in  the  Parliamentary  Burgh  of  Greenock. 

P.  ciii.  An  Act  to  confirm  certain  Provisional 
Orders  of  one  of  Her  Mi^esty's  Principal 
Secretaries  of  State  for  the  Improvement  of 
certain  Areas  within  the  Metropolis. 

P.  civ.  An  Act  to  confirm  a  Provisional  Order, 
made  by  the  Education  Department  under 
«  The  Elementary  Education  Act,  1870,"  to 
enable  the  School  Board  for  London  to  put  in 
force  "  The  Lands  Clauses  Consolidation  Act, 
1845,"  and  the  Acts  amending  the  same. 

cv.  An  Act  for  the  Abandonment  of  the  Railways 
and  Road  authorised  by  the  Freshwater,  Yar- 
mouth, and  Newport  Railway  Act,  1873. 

cvi.  An  Act  to  authorise  the  West  Surrey  Water 
Company  to  raise  additional  Capital ;  and  for 
other  purposes. 

evil.  An  Act  to  authorise  the  Construction  of  a 
Railwav  and  Railway  Pier  at  Ryde,  in  the  Isle 
of  Wight ;  and  for  other  purposes. 

cviii.  An  Act  to  confer  further  powers  upon  the 
London  and  South-western  Railway  Company 
in  respect  of  their  Undertaking,  and  to  enable 
them  and  certain  other  Railway  Companies 
jointly  or  severally  to  acquire  additional  Lands ; 
and  for  other  purposes. 

cix.  An  Act  to  empower  the  Banbury  and  Chel- 
tenham Direct  Kailway  Company  to  make  a 
Deviation  of  their  authorised  Railway,  and  to 
make  a  New  Railway,  and  to  execute  other 
works  and  exercise  other  powers,  and  to  raise 
further  Money,  and  to  extend  the  Time  limited 
for  the  Construction  of  their  authorised  Rail- 
way ;  and  for  other  piurposes. 

ex.  An  Act  for  empowering  the  Great  Western 
Railway  Company  to  make  new  roads  and  other 
works;  for  vesting  in  the  Great  Western 
Railway  Company  the  undertaking  of  the 
Bala  and  Dolgelly  Railway  Company ;  for  con- 
ferring further  powers  upon  the  Great  Western 
Railway  Company  and  other  Companies  in 
relation  to  their  respective  undertakings  ;  for 
conferring  powers  upon  the  Great  Western 
Railway  Company   and   the  Corporation   of 


Bristol  in  relation  to  Princes  Street  Bridge ; 
and  for  other  purposes. 

cxi.  An  Act  to  confer  further  powers  on  the 
North  Metropolitan  Tramways  Company  with 
reference  to  the  construction  of  works  and  the 
raising  of  money ;  and  for  other  purposes. 

cxii.  An  Act  for  conferring  further  powers  upon 
the  Deny  Central  Railway  Company,  and  for 
authorising  the  Belfast  and  Northern  Counties 
Railway  ;  Company  to  raise  additional  capital 
and  to  subscribe  towards  the  undertaking  of 
the  Deny  Central  Railway  Company ;  and  for 
other  purposes. 

cxiii.  An  Act  for  empowering  the  Corporation  of 
Dover  to  construct  certain  Sea  Defences  in 
and  near  the  parishes  of  East  Cliffe  and  Gustoo, 
and  to  charge  the  expenses  thereof  on  the 
owners  of  property  benefited  thereby ;  and  for 
other  purposes. 

cxiv.  An  Act  for  authorising  the  Worcester  and 
Aberystwith  Junction  Rulway  Company  to 
abandon  the  construction  of  the  railwav 
authorised  by  the  Worcester  and  Aberystwith 
Junction  Railwav  Act,  1874,  and  to  constract 
another  railway  in  lieu  thereof;  and  for  other 
purposes. 

czv.  An  Act  to  extend  the  Borough  of  BladL- 
bum;  to  enable  the  Mayor,  Aldermen,  and 
Burgesses  thereof  to  abandon  the  construcdon 
of  certain  Waterworks,  and  to  make  and  main- 
tain other  Waterworks ;  to  acquire  the  under- 
taking of  the  Blackburn  Gaslight  Company ; 
and  for  other  purposes. 

cxvi.  An  Act  to  confer  further  Powers  upon  the 
King's  Lynn  Dock  Company;  and  for  other 
purposes. 

cxvii.  An  Act  to  grant  further  powers  to  the 
Crystal  Palace  Company  with  respect  to  their 
Capital  and  Undertaking. 

cxviii.  An  Act  for  extending  the  Boundaries  of 
the  Borough  of  Derby,  in  the  County  of 
Derby ;  and  for  other  purposes. 

cxix.  An  Act  authorising  the  Local  Board  for 
the  district  of  Ramsgate,  in  the  county  of 
Kent,  to  purchase  the  Undertaking  of  the 
Company  of  Proprietors  of  the  Ramsgate 
Waterworks,  and  part  of  the  Undertaking  of 
the  Isle  of  Thanet  Gaslight  and  Coke  Com- 
pany; to  supply  Water  and  to  make  and 
supply  Gas ;  and  for  other  purposes. 

cxx.  An  Act  to  enable  the  Severn  and  Wye 
Railway  and  Canal  Company  to  raise  further 
Money ;  and  for  other  purposes. 

P.  cxxi.  An  Act  to  amend  the  Admioistiatioii  of 
the  Law  relating  to  the  New  Forest  in  the 
County  of  Southampton ;  and  for  other  pur- 
poses. 
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P.  cxzii.  An  Act  for  confinning  certain  Pro- 
visional Orders  of  the  Local  Goyemment 
Board  for  Ireland  relating  to  the  Borough  of 
Belfast  and  the  City  of  Dublin. 

P.  cxxiii.  An  Act  for  confinning  certain  Pro- 
visional Orders  of  the  Local  Government 
Board  for  Ireland  relating  to  Waterworks  in 
the  Towns  of  Ennis,  Limavady,  and  Strabane. 

P.  cxxiv.  An  Act  for  confirming  certain  Pro- 
visional Orders  made  by  the  Board  of  Trade 
under  the  Tramways  Act,  1870,  relating  to 
Barton,  Eccles,  Winton,  and  Monton  Local 
Board  Tramways,  Bristol  Tramways  (Exten- 
sions), Hull  Street  Tramways  (Extension), 
Manchester  Suburban  Tramways,  Nottingham 
and  District  Tramways,  Portsea  Street  Tram- 
ways, Rusholme  Local  Board  of  Health  Tram- 
ways, and  Wolverhampton  Tramways. 

P.  cxxv.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Bourd  re- 
lating to  the  Local  Government  Districts  of 
Bridlington,  Dinas,  and  Grange,  the  Borough 
of  Hastings,  and  the  Local  Government  Dis- 
tricts of  Pudsey,  Tunbridge  Wells,  and 
Whittington. 

P.  cxxvi.  An  Act  to  confirm  an  Order  made  by 
the  Board  of  Trade  under  the  Sea  Fisheries 
Act,  1868,  relating  to  Falmouth. 

P.  cxxvii.  An  Act  to  confirm  a  Provisional  Order 
under  The  Local  Government  Act,  1858,  and 
The  Sewage  Utilization  Act,  1865,  relating 
to  Dungannon. 

P.  cxxviii.  An  Act  to  confirm  a  Provisional 
Order  under  "The  General  Police  and  Im- 
provement (Scotland)  Act,  1862 "  relating  to 
the  Royal  Burgh  of  Glasgow. 

P.  cxxix.  An  Act  for  confirming  certain  Pro- 
visional Orders  of  the  Local  Government 
Board  for  Ireland  relating  to  Waterworks  in 
the  Towns  of  Holywood  and  Greystones. 

P.  ex XX.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Education  Department 
under  "The  Elementary  Education  Act,  18/0," 
to  enable  the  School  Boards  for  the  United 
District  of  Felmingham  and  Kelvedon  Hatch 
to  put  in  force  "llie  Lands  Clauses  Consoli- 
dation Act,  1845,"  and  the  Acts  amending  the 
same. 

P.  cxxxi.  An  Act  for  confirming  certain  Provi- 
sional Orders  made  by  the  Board  of  Trade 
under  the  Gas  and  Water  Works  Facilities  Act, 
1870,  relating  to  Abingdon  Gas,  Cranleigh 
Gas,  Horsham  Gas,  Mansfield  Gas,  Newcastle- 
under-Lyme  Gas,  North  Camp  and  Fam- 
borough  District  Gas,  and  Southbank  and 
Normanby  Gas. 

P.  cxxxii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  relating 


to  the  Rural  Sanitary  District  of  the  Belper 
Union,  the  Borough  of  Chipping  Norton,  the 
Local  Government  District  of  Qay  Lane,  the 
City  of  Exeter,  the  Borough  of  Droitwich, 
the  Improvement  Act  District  of  Haverford- 
west, the  Rural  Sanitary  Districtof  the  Hendon 
Union,  the  Local  Government  District  of 
Hexham,  the  Boroughs  of  Kingston-upon- 
Hull,  Portsmouth,  and  Saint  Helens,  the  Local 
Government  District  of  Southend,  the  Borough 
of  Sunderland,  the  Local  Government  District 
of  Sutton-in-Ashfield,  and  the  City  of  York. 

P.  cxxxiii.  An  Act  to  confirm  certain  Provisional 
Orders  of  one  of  Her  Majesty's  Principal 
Secretaries  of  State  for  the  Improvement  of 
certain  Unhealthy  Areas  within  the  Metropolis. 

P.  cxxxiv.  An  Act  to  vest  Saint  Stephen's  Green, 
Dublin,  in  the  Commissioners  of  Public  Works 
in  Ireland ;  for  maintaining  and  regulating  the 
same  as  a  Public  Park ;  and  for  other  purposes. 

cxxxv.  An  Act  for  dissolving  and  re-inoorporating 
the  Londonderry  Gaslight  Company,  and 
granting  Powers  for  supplying  with  Gas  the 
City  of  Londonderry  and  the  Liberties  thereof. 

cxxxvi.  An  Act  to  enable  the  Kettering,  Thrap- 
ston,  and  Huntingdon  Railwav  Company  to 
make  further  provisions  in  rdation  to  their 
Capital. 

cxxxvii.  An  Act  for  further  extending  the  time 
for  the  completion  of  Railii^  No.  I  authorised 
by  the  Llantrissant  and  Taff  Vale  Junction 
liailway  Act,  1866. 

cxxxviii.  An  Act  for  authorising  the  construction 
of  a  Bridge  over  the  River  Medway  at  Maid- 
stone ;  and  for  other  purposes. 

cxxxix.  An  Act  to  confer  further  Powers  on  the 
Midland  Great  Western  Railway  of  Ireland 
Company. 

cxl.  An  Act  for  dissolving  the  Coatbridge  Gas- 
light Company,  and  incorporating  the  Pro- 
prietors therein  with  others  and  conferring 
powers  on  the  Company  so  to  be  incorporated  ;. 
and  for  other  purposes. 

cxli.  An  Act  for  extending  the  Boundaries  of  the 
Municipal  Borough  and  City  and  County  of 
the  City  of  Exeter  so  as  to  include  the  Parish 
of  Saint  Leonard,  in  the  County  of  Devon,  and 
for  extending  the  operation  of  certain  Local 
Acts ;  and  for  other  purposes. 

cxlii.  An    Act  for  increasing  the  number  and 
idtering  the  Boundaries  of  the  Wards  of  the 
Borough  of  Gateshead ;  and  for  increasing  the 
number  of  Aldermen  and  Councillors  for  the* 
said  borough ;  and  for  authorising  the  Mayor;. 
Aldermen,  and  Burgesses  of  the  Borough  tO' 
raise  further  Moneys;    and    for  the  further 
improvement  of  the  borough;  and  for  other 
purposes. 
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cxliii.  An  Act  to  authorise  the  Wakefield  Gaslight 
Company  to  purchase  Land,  construct  Gas- 
works, and  raise  additional  Capital;  and  for 
other  purposes. 

cxliv.  An  Act  to  authorise  an  Extension  of  Time 
to  the  Usk  and  Towy  Railway  Company  for 
purchasing  Land  and  completing  their  Railway. 

cxlv.  An  Act  to  enable  the  Woolwich,  Plumstead, 
and  Charlton  Consumers  Gas  Company  to  raise 
a  further  sum  of  money. 

cxlvi.  An  Act  for  dissolnnp;  the  Christchurch 
Gas  Company  (Limited);  for  re-incorporating 
the  Proprietors  therein  with  others,  and  for 
conferring  Powers  on  the  Company  so  to  be 
incorporated ;  and  for  other  purposes. 

cxhii.  An  Act  to  authorise  the  Lowestoft  Water, 
Gas/  and  Market  Company  to  make  New 
Service  Reservoirs  and  other  Works,  and  to 
raise  more  Money ;  and  for  other  purposes. 

cxlviii.  An  Act  for  conferring  additional  powers 
on  the  Severn  Bridge  Railway  Company ;  and 
for  other  purposes. 

cxlix.  An  Act  for  improving  the  Burgh  of  Paisley 
in  the  County  of  Renfrew,  by  the  construction, 
widening,  and  alteration  of  Streets  and  Bridges ; 
for  vesting  in  the  Town  Council,  as  Road 
Trustees  of  the  Burgh,  the  management  of  all 
the  Streets  and  Bridges  therein  ;  for  the  acqui- 
sition of  lands  for  Municipal  Buildings ;  and 
for  other  purposes. 

cl.  An  Act  for  granting  further  Powers  to  the 
Leicester  Gas  Company. 

cli.  An  Act  to  authorise  the  Mayor,  Aldermen' 
and  Burgesses  of  the  Borough  of  Newcastle- 
upon-Tyne  to  make  certain  Street  Improve- 
ments ;  to  construct  Street  Tramways ;  to  in- 
crease the  Accommodation  of  the  Public  Quays 
and  Wharves ;  and  for  other  purposes. 

clii.  An  Act  to  enable  the  Hey  wood  Waterworks 
Company  to  construct  additional  Works ;  and 
for  other  purposes. 

cliii.  An  Act  for  conferring  further  Powers  on  the 
North  Cheshire  Water  Company  for  the  raising 
of  Money,  and  otherwise  in  relation  to  their 
Undertaking. 

<jliv.  An  Act  for  incorporating  the  Southend  Gas 
Company,  and  for  conferring  Powers  on  them 
with  reference  to  the  construction  and  main- 
tenance of  Works,  the  supply  of  Gas,  and 
otherwise ;  and  for  other  purposes. 

civ.  An  Act  for  incorporating  and  conferring 
Powers  on  the  Carnforth  District  Waterworks 
Company. 

clvi.  An  Act  to  enable  the  East  London  Railway 
Company  to  raise  further  Capital,  and  to  make 
further  provision  with  respect  to  their  autho- 
rised Junction  with  the  Main  Line  of  the  Great 
Eastern  Railway ;  and  for  other  purposes. 


clvii.  An  Act  for  making  a  Railway  from  Buiy 
to  Tottington,  with  Branches,  in  the  County 
Palatine  of  Lancaster. 

clviii.  An  Act  to  enable  the  Cork  Harbour  Com- 
missioners to  make  further  Improvements  in 
the  Harbour  of  Cork;  to  levy  certain  addi- 
tional Rates  for  the  use  of  the  Harbour ;  and 
for  other  purposes. 

clix.  An  Act  for  effecting  the  Sale  and  Transfer 
to  the  Colne  and  Marsden  Local  Board  of  the 
Undertaking  of  the  Colne  Gas  Company ;  and 
for  other  purposes. 

clx.  An  Act  for  making  a  Railway  from  Crui- 
brook  to  Paddock  Wood,  in  the  County  of  Kent. 

clxi.  An  Act  for  authorising  the  construction  of 
additional  Waterworks,  and  for  providing  an 
increased  Supply  of  Water  to  the  City  and 
Royal  Burgh  of  Perth  and  places  adjacent; 
and  for  other  purposes. 

clxii.  An  Act  for  incorporating  the  Sunningdale 
District  Water  Company;  and  for  other  pur- 
poses. 

clxiii.  An  Act  to  confer  further  powers  upon  the 
Isle  of  Thanet  Gaslight  and  Coke  Company ; 
and  for  other  purposes. 

clxiv.  An  Act  for  incorporating  the  East  Worces- 
tershire Waterworks  Company ;  and  for  other 
purposes. 

clxv.  An  Act  to  authorise  the  Commisaioners  of 
the  Glasgow  Corporation  Waterworks  to  raise 
a  further  sum  of  money,  to  construct  additional 
works,  and  acquire  aaditional  lands ;  and  for 
other  purposes. 

clxvi.  An  Act  for  making  a  Railway  from  Clacton- 
on-Sea  to  the  Tendring  Hundred  Railway,  in 
the  County  of  Essex ;  and  for  other  purposes. 

clxvii.  All  Act  to  enable  the  Board  of  Police  of 
Glasgow  to  effect  certain  Street  and  other  Im- 
provements in  the  City  of  Glasgow;  to  raise 
further  Moneys ;  to  acquire  additional  Lands ; 
and  for  other  purposes. 

clxviii.  An  Act  for  conferring  further  Powers  on 
the  Hove  Commissioners;  and  for  other  par- 
poses. 

clxix.  An  Act  for  enabling  the  Leeds  Tramways 
Company  to  make  additional  Tramways ;  and 
for  other  purposes. 

clxx.  An  Act  for  incorporating  and  conferring 
Powers  on  the  Leicester  Tramways  Gompanj. 

clxxi.  An  Act  for  authorising  the  Mayor,  Alder- 
men, and  Burgesses  of  the  Borough  of  Ashton- 
under-Lyne,  in  the  County  of  Lancaster,  to 
extend  the  Town  Hall,  Markets,  and  Public 
Offices  of  the  Borough,  and  to  borrow  furtiier 
Moneys ;  and  for  making  further  provision  for 
the  Improvement  and  Local  Government  of 
the  Borough ;  and  for  other  porpoaea. 
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cbcxii.  An  Act  for  extending  the  Boundaries  of 
the  Borough  of  Newcastle-under-Lyme,  in  the 

.  County  of  Stafford ;  for  empowering  the  Cor- 
poration to  acquire  the  Undertaking  of  the 
Newcastle-under-Lyme  Gaslight  Company ;  and 
for  other  purposes. 

clxxiii.  An  Act  for  empowering  the  Mayor,  Alder- 
men, and  Burgesses  of  the  Borough  of  Bridg- 
water to  make  Waterworks,  and  to  supply  the 
Borough  and  neighbourhood  with  Water ;  and 
for  other  purposes. 

clxxiv.  An  Act  to  amend  the  Acts  relating  to 
"  The  Bromley  Direct  Railway  Company;"  to 
raise  additional  Capital ;  and  for  other  purposes. 

clxxv.  An  Act  for  dissolving  the  Carshalton  Gas 
and  Coke  Company  (Limited),  for  re-incorpo- 
rating the  Proprietors  therein  with  others,  and 
for  conferring  rowers  on  the  Company  so  to 
be  incorporated ;  and  for  other  purposes. 

clxxvi.  An  Act  to  authorise  the  Croydon  Com- 
mercial Gas  and  Coke  Company  to  acquire 
further  Lands  by  Agreement ;  to  extend  their 

•  Works ;  to  raise  additional  Capital ;  and  for 
other  purposes. 

clxxvii.  An  Act  to  authorise  the  Golden  Valley 
Railway  Company  to  extend  their  Railway  to 
Hay  I  and  for  other  purposes. 

clxxviii.  An  Act  to  enable  the  Mayor,  Aldermen, 
and  Burgesses  of  the  Borough  of  Leeds  to 
increase  and  improve  their  Gasworks  and 
Waterworks,  and  to  make  further  provision  for 
the  Local  Government  and  Improvement  of 
the  said  Borough ;  and  for  other  purposes. 

clxxix.  An  Act  to  confer  further  Powers  on  the 
Limerick  and  Kerry  Railway  Company. 

clxxx.  An  Act  for  making  Railways  in  the  County 
of  Kent,  to  be  called  ''  The  Loose  Valley  Rail- 
way;** and  for  other  purposes. 

clxxxi.  An  Act  for  extending  the  time  for  com- 
pletion of  Works  at  Bermondsey,  and  for  the 
purchase  of  Lands  for  and  completion  of  the 
Rye  and  Denge-ness  Railway  and  Pier;  and 
for  other  purposes. 

clxxxii.  An  Act  to  empower  the  Stretford  Gas 
Company  to  enlarge  their  existing  Works ;  to 
raise  further  Capital ;  and  for  other  purposes. 

clxxxiii.  An  Act  to  empower  the  Taff  Vale  Rail- 
way Company  to  raise  additional  Capital ;  and 
for  other  purposes. 

clxxxiv.  An  Act  to  authorise  the  City  of  Water- 
ford  Gas  Company  to  raise  additional  Capital ; 
and  for  other  purposes. 

clxxx V.  An  Act  to  authorise  The  Whitland  and 
Taf  Vale  Railway  Company  to  extend  their 
Railway  to  Cardigan ;  and  for  other  purposes. 

clxxxvi.  An  Act  to  authorise  the  Ashton  Gas 
Company  to  acquire  further  Lands ;  to  extend 


their  Works ;  to  raise  additional  Capital ;  and 
for  other  purposes. 

clxxxvii.  An  Act  for  dissolving  and  re  incor- 
porating the  Birkenhead  Street  Railway 
Company,  Limited,  and  for  empowering  them 
to  lay  down  further  Tramways  ;  and  for  other 
purposes. 

clxxxviii.  An  Act  to  extend  the  Borough  of 
Bolton  and  to  enable  the  Mayor,  Aldermen, 
and  Burgesses  thereof  to  make  new  Streets  and 
Street  Improvements ;  to  extend  the  limits  of 
Gas  Supply ;  and  to  make  further  provision  for 
the  Improvement  and  Government  of  the 
Borough ;  and  for  other  piu*poses. 

clxxxix.  An  Act  for  making  a  Railway  between 
Brighton  and  the  Dyke,  in  the  County  of 
Sussex ;  and  for  other  purposes. 

cxc.  An  Act  for  empowering  the  Local  Boards  for 
the  Districts  of  Dukinfield,  in  the  County  of 
Chester,  and  Denton,  in  the  County  of  Lan- 
caster, to  make  and  supply  Gas;  and  for 
carrying  into  effect  an  Agreement  between 
them  and  the  Dukinfield  Gais  Company  for  the 
joint  purchase  by  them  of  that  Company's 
Undertaking ;  and  for  other  purposes. 

cxci.  An  Act  for  dissolving  the  Epsom  and  Ewell 
Gas  Company,  Limited,  for  re-incorporating 
the  Proprietors  therein  with  others,  and  for 
conferring  Powers  on  the  Company  so  to  be 
incorporated ;  and  for  other  purposes. 

cxcii.  An  Act  to  authorise  the  construction  of 
Tramways  from  Glasgow  to  Ibrox;  and  for 
other  purposes. 

cxciii.  An  Act  to  consolidate  and  amend  the 
provisions  relating  to  the  Police  of  the  Town  of 
Greenock,  and  to  authorise  certain  Improve- 
ments in  the  said  Town ;  and  for  various  other 
purposes. 

cxciv.  An  Act  to  constitute  a  body  of  Harbour 
Trustees  for  the  management,  maintenance, 
and  regulation  of  the  Port  and  Harbour  of 
Lerwick;  to  authorise  the  construction  of  a 
new  Pier  and  other  works  at  Lerwick  for  the 
improvement  of  the  said  Harbour;  and  for 
other  purposes. 

cxcv.  An  Act  to  incorporate  a  Company  for 
making  a  Subway  under  the  River  Thames 
from  Limehouse  to  Rotherhithe. 

cxcvi.  An  Act  for  authorising  the  discharge  of 
the  Debt  of  the  Londonderry  Bridge  Commis- 
sioners by  Loans  secured  on  Rates  in  the  City 
and  County  of  Londondeny  and  the  County  of 
Tyrone ;  and  for  other  purposes. 

cxcvii.  An  Act  to  incorporate  a  Company  for  the 
construction  of  the  Penarth,  Sully,  and  Barry 
Railway ;  and  for  other  purposes. 

cxcviii.  An  Act  to  make  provision  for  empowering 
the  Corporation  of  the  Borough  of  Wakefield, 
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in  the  West  Riding  of  the  County  of  York,  to 
lUMjuire  the  Undertakinf^  of  the  Wakefield 
Waterworks  Company,  to  make  new  Streets,  to 
erect  a  Town  Hall  and  Municipal  Buildings, 
and  for  extending  the  Powers  of  the  Corpora- 
tion with  respect  to  the  Local  Government  and 
Improvement  of  the  borough,  and  the  raising 
of  Moneys ;  and  for  other  purposes, 
cxcix.  An  Act  for  making  a  railway  from  the 
Great  Western  (South  Wales)  Railway  at 
Whitland,  in  the  Countj  of  Carmarthen,  to 
Cronware  and  Pendine  m  the  same  county; 
and  for  other  purposes. 

P.  cc.  An  Act  to  confirm  a  Provisional  Order 
under  '*  The  General  Police  and  Improvement 
(Scotland)  Act,  1862,"  relating  to  the  Burgh 
of  Leith. 

P.  cci.  An  Act  to  confirm  Schemes  under  the 
Metropolitan  Commons  Act,  1866,  and  the 
Metropolitan  Commons  Amendment  Act,  1869, 
relating  respectively  to  Ealing  Commons, 
Clapham  Common,  and  Bostall  Heath  Common. 

P.  ccii.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under  The 
General  Pier  and  Harboiur  Act,  1861,  relating 
to  Aberbrothwick  and  Skerries. 

cciii.  An  Act  to  repeal  "The  Norfolk  Estuary 
Act,  1857>"  and  to  re-enact  certain  of  the  pro- 
visions thereof  with  Amendments. 

cciv.  An  Act  to  make  provision  with  respect  to 
certain  lands  known  as  the  Brent  at  or  near 
Dartford,  in  the  County  of  Kent. 

€cv.  An  Act  for  the  Abandonment  of  the  Under- 
taking of  the  Regent's  Canal  and  Dock  Com- 
pany ;  and  for  the  Dissolution  of  that  Company 
and  the  winding  up  of  their  afPairs. 

ccvi.  An  Act  for  dissolving  and  re-incorporating 
the  Bishop  Auckland  Gas  Company,  Limitea, 
and  granting  Powers  for  supplying  ^vith  Gas 
the  parishes  of  Saint  Andrew  Auckland  and 
Saint  Helen  Auckland,  and  certain  neighbour- 
ing places  in  the  County  of  Durham. 

ccvii.  An  Act  to  extend  the  Borough  of  Margate, 
in  the  Isle  of  Thanet  and  County  of  Kent,  and 
to  enable  the  Mayor,  Aldermen,  and  Burgesses 
thereof  to  build  a  Sea  Wall,  to  improve  Streets, 
and  to  construct  a  new  Road  and  other  works 
within  the  Borough,  and  to  make  further 
provisions  for  the  improvement  and  good 
government  thereof;  and  for  other  purposes. 

ccviii.  An  Act  to  enable  the  Local  Board  of 
Health  for  the  district  of  Burslem,  in  the 
County  of  Stafford,  to  acquire  the  undertaking 
of  the  Burslem  and  Tunstall  Gas  Company; 
and  for  other  purposes. 

ccix.  An  Act  for  regulating  and  increasing  the 
capital  of  the  Loutn  Gaslight  Company ;  and 
for  other  purposes. 


OCX.  An  Act  to  enable  the  Dublin,  Wicklow,  and 
Wexford  Railway  Company  to  construct  a 
Railway  from  their  BallywiUiam  Branch  to  the 
town  of  New  Ross,  and  other  Works,  and 
conferring  further  Powers  on  the  Company 
with  reference  to  their  Und^taking. 

ccxi.  An  Act  for  incorporating  the  Abbotsbory 
Railway  Company  ;  and  for  other  purposes. 

ccxii.  An  Act  to  authorise  the  WTiitehaven, 
Cleator,  and  Egremont  Railway  Company  to 
make  new  Railways  and  other  Works  in  l^e 
County  of  Cumberland;  to  raise  farther 
Capital ;  and  for  other  purposes. 

ccxiii.  An  Act  to  extend  the  time  limited  for  the 
compulsory  purchase  of  Lands  and  completion 
of  the  Railways  and  Works  authorised  by 
"The  Birmingham  and  Lichfield  Junction 
Railway  Act,  1872,'*  "  The  Birmingham  and 
Lichfield  Junction  Railway  Act,  1874,"  and 
"The  Birmingham  and  Lichfield  Junction 
Railway  Act,  1875 ;"  and  for  other  purposes. 

ccxiv.  An  Act  to  extend  the  time  granted  to  the 
Burry  Port  and  Gwendreath  Valley  Railway 
Company  for  the  completion  of  certain  Rail- 
ways and  Works ;  and  for  other  purposes. 

OCX  v.  An  Act  to  revive  the  Powers  and  extend 
the  periods  for  the  compulsory  purchase  of 
Lands  and  for  the  construction  of  the  Railway 
authorised  by  the  Glencaim  Railway  Act, 
18/2 ;  and  for  other  purposes. 

ccxvi.  An  Act  to  confer  further  powers  on  the 
Ipswich  Dock  Commissioners. 

ccxvii.  An  Act  for  extending  the  Limits  of  Supply 
of  the  Kent  Waterworks  Company,  and  for 
authorising  the  Company  to  constnict  furtiiff 
Works,  and  to  raise  further  Money ;  and  for 
other  purposes. 

ccxviii.  An  Act  for  incorporating  the  Lewes  and 
East  Grinstead  Railway  Company;  and  for 
other  purposes. 

ccxix.  An  Act  to  authorise  the  London  S^tet 
Tramways  Company  to  construct  additional 
Tramways  for  connecting  their  Tramway  in 
PentoiMlle  Road  with  the  North  Metropolitan 
Tramway  in  Holloway  Road;  and  for  other 
purposes. 

ccxx.  An  Act  to  authorise  an  extendon  of  time 
to    the  Mersey   Railway   Company  for  com 
pleting  their  undertaking. 

ccxxi.  An  Act  to  authorise  the  Construction 
Tramways  in  and  near  Southampton ;  and  for 
other  purposes. 

ccxxii.  An  Act  for  incorporating  the  Tudhoe  and 
Sunderland  Bridge  Gas  Company ;  and  for 
other  purposes. 

ccxxiii.  An  Act  for  conferring  further  powers  on 
the  Cornwall  Minerals  Railway  Company  in 
relation  to  their  undertaking  and  for  authcvis- 
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iiDg  anangements  between  them  and  the  Great 
Western  Railway  Ck>mpan7;  and  far  other 
purposes. 

ccxziv.  An  Act  to  extend  the  time  for  the  com- 
pletion of  the  Works  authorised  by  the 
Brighton  and  London  Sea  Water  Supply  Act, 
1872. 

ccxxv.  An  Act  to  authorise  the  construction  of  a 
Railway  in  the  County  of  Montgomery,  from 
Welshpool  to  Uanfair ;  and  for  other  purposes 
connected  with  the  said  Railway. 

ocxzri.  An  Act  to  authorise  the  BelfBist  Central 
Railway  Company  to  construct  a  Railway  in 
the  Town  of  Belmst  for  connecting  their  Rail- 
war  with  the  Railway  or  Tramway  of  the 
Belfast  Harbour  Commissioners  on  Donegal 
Quay ;  and  for  other  purposes. 

P.  oexxvii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  relating 
to  the  Rural  Sanitary  District  of  the  Caistor 
Union,  the  Borough  of  Chesterfield,  the  Local 
Government  Districts  of  Cleckheaton  and  Ebbw 
Vale,  the  Boroughs  of  Honiton  and  King's 
Lvnn  (two),  the  Rural  Sanitary  District  of  the 
Ma] don  Union,  the  Local  Government  Districts 
of  New  Sleaford,  Redcar,  and  Sandown,  the 
Town  of  Southampton  (Poor  Law),  the  Local 
Government  Districts  of  Wallasey  (two), 
Wallingfen,  Wellingborough,  and  Ystrady- 
fodwg. 

P.  ccxxviii.  An  Act  to  provide  for  transferring 
to  the  States  of  the  Island  of  Jersey  St 
Catherine's  Harbour  Jersey,  and  certain  land 
near  it. 

P.  ccxxix.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  fdrming 
the  Birmingham,  Tame,  and  Rea  Main  Sewer- 
ace  District,  and  the  Lower  Thames  Valley 
Main  Sewerage  District,  and  constituting  the 
Weymouth  Port  Sanitary  Authority. 

P.  ccxxx.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  relating 
to  the  Local  Government  District  of  Hyde  and 
the  Boroughs  of  Plymouth  and  Ryde. 

ccxxxi.  An  Act  to  extend  the  periods  respec- 
tively limited  by  "  The  Dover  and  Deal  Rail- 
way Act,  1874,"  for  the  compulsory  purchase 
of  Lands,  and  for  the  completion  of  tne  works 
by  that  Act  authorised. 


cczxxii.  An  Act  for  the  abandonment  of  the 
Railway  authorised  by  ''The  Harrow  and 
Rickmansworth  Railway  Act,  1874 ;"  and  for 
other  purposes. 

ccxxxiii.  An  Act  for  conferring  further  Powers 
on  the  Metropolitan  District  Railway  Com- 
pany ;  and  for  other  purposes. 

ccxxxiv.  An  Act  to  authorise  the  Conmiissioners 
of  Public  Works  in  Ireland  to  acquire  from  the 
Royal  Dublin  Society  and  others  lands  for  the 
erection  of  a  Science  and  Art  Museum  in 
Dublin,  and  to  establish  a  National  Library  in 
Dublin ;  and  for  other  purposes. 

ocxxxv.  An  Act  for  enabling  the  Metropolitan 
Board  of  Works  to  make  certain  new  Streets 
and  Street  Improvements  within  the  Metro- 
polls. 

ccxxxvi.  An  Act  to  dissolve  the  United  General 
Gaslight  Company,  and  to  re-incorporate  the 
members  thereof,  with  further  Powers  for  the 
supply  of  Gas  at  limerick. 

ccxxxvii.  An  Act  to  authorise  the  construction 
of  Tramways  in  and  near  the  County  of  the 
Town  of  Galway ;  and  for  other  purposes. 

ocxxxviii.  An  Act  to  authorise  the  Cambrian 
Railways  Company  to  raise  more  Money ;  and 
for  other  pur]>08es. 

ccxxxix.  An  Act  for  the  abandonment  of  the 
London,  Essex,  and  Kent  Coast  Junction 
Railway. 

P.  ccxl.  An  Act  to  make  certain  provisions  in 
regard  to  the  Salmon  Fisheries  in  the  Solway 
Firth  and  its  affluents. 

P.  ccxli.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  relating 
to  the  City  of  Norwich  and  the  Boroughs  of 
WalsaU  and  Wolverhampton. 

P.  ccxlii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  relating 
to  the  Local  Government  Districts  of  Ather- 
ton,  Barnard  Castle,  Belgrave,  Brigg,  Brown - 
hills,  Cwmdu,  and  DawUsh,  the  Borough  of 
Evesham,  the  Improvement  Act  District  of 
High  and  Low  Harrowgate,  the  Borough  of 

Sswich,  the  Local  Government  District  of 
3wbold  and  Dunston,  the  Rural  Sanitary 
District  of  the  Settle  Union,  the  Local  Govern- 
ment Districts  of  Slough  and  Southborough, 
the  Borough  of  Swansea,  and  the  Rural 
Sanitary  District  of  the  Ulverstone  Union. 
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PRIVATE    ACTS 

PRINTED  BY  THE  QUEEN'S  PRINTER, 
AND  WHEREOF  THE  PBINTED  COPIES  MAY  BE  GIVEN  IN  EVIDENCE. 


-/.  An  Act  to  authorise  the  Sale  of  the  Furniture, 
Tapestry,  Plate,  and  other  Chattels  beoueathed 
by  the  Will  of  the  late  Gregory  Gregory, 
Esquire,  deceased,  as  Heirlooms,  and  to  declare 
the  Trusts  of  the  proceeds  of  such  Sale ;  and 
for  other  purposes. 

5.  An  Act  to  amend  the  Walton-on-the-Hill 
Rectory  Act,  1843. 

^.  An  Act  to  provide  for  the  management  and 
repairs  of  the  Estates  devised  by  the  Will  of 
Stephen  Brunskill ;  and  for  other  purposes. 

4,  An  Act  for  amending  the  Powers  of  Leasing 
contained  in  the  Will  of  The  Right  Honourable 
Granville  Leveson  Earl  of  Caiysfort,  deceased ; 
and  for  other  purposes. 

3.  An  Act  to  extend  the  Powers  of  the  Trustees 
of  the  Settled  Estates  of  Le  Gendre  Nicholas 
Starkie  for  Purposes  of  Purchase,  Sale,  and 
Exchange;  to  appoint  new  Trustees  with 
Power  to  raise  Money  for  the  Rebuilding  of 
the  Mansion,  the  making  of  Roads ;  and  for 
x)ther  purposes. 

6.  An  Act  to  confer  upon  the  Trustees  of  the 
W^ill  and  Codicil  of  the  late  Charles  Scaris- 
brick,  deceased,  further  Powers  of  Leasing  and 
Powers  of  Partition,  and  Sale  and  Exchange, 


and  other  Powers  for  the  Management  and 
Improvement  of  the  Estates,  subject  to  such 
Will  and  Codicil ;  and  for  other  purposes. 

7.  An  Act  for  confirming  and  extending  oertaio 
Powers  contained  in  the  Re-settlement,  dated 
the  twenty-fourth  day  of  July  One  thousand 
eight  hundred  and  seventY-four,  of  the  Ikirl  of 
Winchilsea's  Estates ;  and  for  other  purposes 
in  relation  thereto. 

S.  An  Act  to  incorporate  the  TVustees  of  the  de- 
ceased Barbara  Walker  and  Mair  Walker,  of 
Coates,  in  the  County  of  Midlothian^  and  to 
enable  them  to  raise  Money,  and  otherwise 
better  to  carry  into  efiPect  the  objects  of  the 
Trust. 

9.  An  Act  to  amend  Fleming's  Estate  Act,  1852, 
and  the  Acts  amending  the  same. 

iO,  An  Act  to  authorise  a  Lease  of  Lands  in  the 
parishes  of  Gedling  and  Burton  Joyce,  in  the 
County  of  Nottingham,  part  of  the  Settled 
Estates  of  the  Earl  of  Carnarvon,  and  of  lands 
in  the  same  parishes,  part  of  the  glebe  land  of 
the  Rectory  of  Gedling  i^oresaid^  to  the  Cor- 
poration of  Nottingham. 

i1.  An  Act  to  amend  and  extend  "  Marquess  of 
Anglesey's  Estate  Act,  1867." 


PRIVATE    ACTS, 

NOT  PRINTED. 


An  Act  to  naturalize  Donald  James  Mackay 
(styled  in  the  Kingdom  of  the  Netherlands 
Baron  Mackay),  and  to  grant  to  and  confer 
upon  him  all  the  rights,  privileges,  and  capaci- 
ties of  a  natural-born  SuDJect  of  Her  Majesty 
the  Queen. 

An  Act  to  naturalize  Jean  Thomas  Antoine 
Leopold  de  Virte  (in  the  Kingdom  of  Italy 
styled  Baron  Jean  Thomas  Antoine  Leopold 
de  Virte  de  Rathsamhausen  (Ehenweyer)  ), 
Margaret  de  Virte  his  wife,  and  Emma  Maria 
Louisa  Isabella  de  Virte  their  daughter,  and  to 
grant  and  confer  on  them  all  the  rights,  privi- 


leges, and  capacities  of  natural>bom  Subjects 
of  Her  Majesty  the  Queen. 

An  Act  for  rendering  valid  certain  Letters  Patect 
granted  to  James  Robey  and  George  Frederick 
Chantrell  for  "  A  New  or  Improved  Filtering 
and  Deodorising  Medium." 

An  Act  to  dissolve  the  Marriage  of  James  Caul- 
field  Beamish,  Captain  in  Her  Majesty's  Royal 
Cork  City  Regiment  of  Militia  ArtiUery,  with 
Elizabeth  lyers  Beamish  his  now  Wife,  and 
to  enable  him  to  mairy  again ;  and  for  other 
purposes. 
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Note. — ^The  capital  letters  placed  after  the  chapter  have  the  following  signification  :  — 

E.  that  the  Act  relates  to  England  (and  Wales,  if  it  so  extend). 

Scotland  exclusively. 
Ireland  exclusively. 
England  and  Ireland. 
England  and  Scotland. 

Great  Britain  and  Ireland  (and  Colonies,  if  it  so  extend). 
The  Ck)lonies,  or  any  of  them. 

Several  Public  Acts  of  a  Local  Character  which  have  been  placed  among  the  Local  Acts  are 
included  in  this  Index.  These  Acts  are  distinguished  by  their  Chapters  being  given  in  Roman 
Numerals. 


S. 

I. 

E.  &L 

E.  &S. 

U.K. 

C. 


»t 


99 


9t 


99 


f> 


>9 


r9 


>» 


9> 


Acts  of  Parliament.  See  Expiring 
Laws  Continuance.  Turnpike 
Acts  Continuance. 

Administration  of  Estates.  See 
Exoneration  of  Charges. 

Administration  of  Justice.  See 
Borough  Sessions.  Compa- 
nies Acts  Amendment.  Con- 
tingent Remainders.  County 
Officers  and  Courts.  Crown 
Office.  Entail,  Law  of.  Evi- 
dence Law  Amendment.  Ex- 
oneration of  Charges.  Factors' 
Acts  Amendment.  Game. 
Judicial  Proceedings.  Justices 
Clerks.  Married  Women's 
Fropertv.  Misdemeanor.  Pri- 
sons. Quarter  Sessions.  Real 
Estates  Charges.  Registered 
Writs  Execution.  Registration 
of  Leases.  Registration  of 
Trade  Marks.  Settled  Estates. 
Sheriff  Courts.  Solicitors.  Su- 
preme Court  of  Judicature. 
Winter  Assizes. 

Africa.      See  South  Africa. 

Agents.       See    Factors'     Acts 
Amendment. 

Alehouses.     See  Beer  licenses. 
Publicans'  Certificates. 


Chap. 


Chap. 
Annual  Turnpike  Acts  Continu- 
ance; to  continue  certain 
Turnpike  Acts  in  Great  Britain, 
and  to  repeal  certain  other 
Turnpike  Acts ;  and  for  other 
purposes  connected  therewith    64.    U.K. 

Appointments  (Ecclesiastical). 
See  Customs,  Inland  Revenue, 
and  Savings  Banks. 

Appropriation  of  Supplies;  to 
applv  a  sum  out  of  the  Con- 
solidated Fund  to  the  service 
of  the  year  ending  31st  March 
1878;  and  to  appropriate  the 
Supplies  granted  in  the  Session 
of  Parliament  1877     - 

Army.     See  Mutiny. 

Artizans  and  Labourers  Dwell- 
ings Provisional  Orders 
Confirmation.  See  Greenock 
Improvement.  Local  Govern- 
ment Board.  Locfld  Govern- 
ment Board  (Ireland).  Me- 
tropolis, &c.  Improvement. 

Assizes.     See  Winter  Assizes. 

Attornies  and  Solicitors;  to 
amend  the  Law  relating  to 
Legal  Practitioners     - 

—  See  also  Solicitors. 


-    6L     U.K. 


.    62.    E. 
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Chap. 

Beer  Licenses;  to  amend  the  Law 
relating  to  the  granting  of 
Licenses  for  the  sale  of  Beer, 
Ale,  and  Porter  in  Ireland      -     4.     L 

Benefices,  Appointments  to.  See 
Customs,  Inland  Revenue,  and 
Savinffs  Banks. 

Board  of  Education ;  to  continue 
for  One  Year  the  Board  of 
Education  in  Scotland  -    38     S. 

Board  of  Works.  See  Metro- 
politan Board  of  Works. 

Boats  used  as  Dwellings ;  to  pro- 
vide for  the  Registration  and 
Regulation  of  Canal  Boats  used 
as  Dwellings  -  -  -    60.    £. 

Books  of  Council  and  Session. 
See  Registered  Writs  Execu- 
tion. 

Borough  Sessions ;  to  amend  the 
Law  relating  to  the  Division 
of  Courts  of  Quarter  Sessions 
in  Boroughs    -  -  -     17*     E. 

Bostall  Heath  Common.  See 
Metropolitan  Commons. 

Bridges  (Metropolis).  See  Me- 
tropolis Bridges. 

Building  Societies ;  to  amend 
the  Building  Societies  Act, 
1874  (37  &  38  Vict.  c.  42.)     -    63.     U.K. 

Cambridge  University ;  to  make 
further  provision  respecting 
the  Universities  of  Oxford  and 
Cambridge  and  the  Colleges 
therein 

Canal  Boats';  to  provide  for  the 
Registration  and  Regulation 
of  Canal  Boats  used  as  Dwel- 
lings -        *    - 

Certificates  (Publicans).  See 
Publicans'  Certificates. 

Chancery.  *  See  Crown  Office. 
Supreme  Court  of  Judicature. 

Charters,  Municipal;  to  amend 
the  Law  with  respect  to  the 
grant  of  Municipal  Charters  •    69.     E. 

Civil  BiU  Courts.  See  County 
Officers  and  Courts. 

Clapham  Common.  See  Metro- 
politan Commons. 

Clerk  of  the  Crown.  See  Crown 
Office. 

Clerks  of  Peace  and  Petty  Ses- 
sions. See  County  Officers 
and  Courts.    Justices  Clerks. 

Colleges.  See  Universities  of 
Oxford  and  Cambridge. 

Colonial  Fortifications ;  to  make 
better  provision  respecting  For- 


-    48.    E. 


-    60.    E. 


tifications.  Works,  Buildings, 
and  Land  situate  in  a  Colony, 
and  held  for  the  defence  of  the 
Colony 

Colonial  Stock;  to  amend  the 
Law  with  respect  to  the  l^rans- 
fer  of  Stock  forming  part  of 
the  Public  Debt  of  any  Colony, 
and  the  Stamp  Duty  on  such 
IVansfer  ... 

Colonies,  Acts  relatinj^  exclu- 
sively to.  See  Colonial  Forti- 
fications.   South  Afirica. 

Colorado  Beetle.  8ee  Destructive 
Insects. 

Commissions  (Crown  Office).  See 
Crown  Office. 

Commons  (Metropolitan).  See 
Metropolitan  Commons. 

Companies  Acts  Amendment ; 
to  amend  the  Companies  Acts 
of  1862  and  1867  (25  &  26 
Vict.  c.  89.  and  30  &  31  Vict, 
c.  131.) 

Consolidated  Fund ;  to  apply  the 
sum  of  350,000/.  out  of  the 
Consolidated  Fund  to  the 
service  of  the  year  endinsr  31st 
March  1877    - 

to     apply    the     sum     of 

9,641 ,960/.  6s.  9d.  out  of  the 
Consolidated  Fund  to  the 
service  of  the  years  ending 
31st  March  1876,  31st  Mar£ 
1877,  and  31st  March  1878  - 
to     apply    the     sum    of 


Chap. 


-    23.    C. 


-    59.    U.K. 


-    26,    U.K. 


5,900,000/.  out  of  the  Conso- 
lidated Fund  to  the  service  of 
the  year  ending  31  st  Mudi 
1878   - 

—  to  apply  the  sum  of 
20,000,000/.  out  of  the  Con- 
solidated Fund  to  the  service 
of  the  year  ending  31st  March 
1878   -  .  .  . 

to  apply  a  sum  out  of  the 


Consolidated  Fund  to  the  ser- 
vice of  the  year  ending  the 
31st  March  1878,  and  to  ap- 
propriate the  Supplies  ffianted 
in  the  Session  of  Paruament 
1877  - 

^—  See  also  Public  Works 
Loans.    Treasury  Chest  Fund. 

Constabulaiy.  SeeFolioe,  Royal 
Irish  Constabulary. 

Contingent  Remainden ;  to 
amend  the  Law  as  to  Con- 
tingent Remainders    - 

Convict  Prisons.    See  Prisons. 


1.    U.K. 


6.    U.K. 


-    12.    U.K. 


24.    U.K. 


-    61.    U.K. 


-    33.    U.K. 
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Chap. 
Corporations,    Municipal.      See 

Municipal  Corporations. 
County  Officers  and  Courts ;  to 

amend  the  Laws  relating  to 

County  Officers  and  to  Courts 

of  Quarter  Sessions  and  Civil 

Bill  Courts  in  Ireland  -  -    56.     I. 

Court  of  Judicature.  See  Supreme 

Court  of  Judicatiire. 
Courts  of  Quarter  Sessions.    See 

Quarter  Sessions. 
Crab  Fisheries.     See  Oyster,  &c. 

Fisheries. 
Crops,    Preservation    of.       See 

Destructive  Insects. 
Crown  Office ;  for  making  pro- 
vision wiHh  respect  to  the  Pre- 

|iaration    and    Authentication 

of    Commissions    and    other 

Documents   issued   from  the 

Office  of   the    Clerk    of   the 

Crown  in  Chanceiy;  and  for 

other  purposes  -  -    41.     U.K. 

Customs  and  Inland  Revenue; 

to  authorise  the  continuance 

of  the  Charge  heretofore  pa^r- 

able  on  certain  Offices,  Annui- 
ties, Pensions,  and  Allowances. 

[Land  Tax  Duties  on  Offices 

and  Pensions.]  -  -     10.     U.K. 

Customs,  Inland  Revenue,  and 

Savings     Banks;      to    grant 

certain  Duties  of  Customs  and 

Inland  Revenue,  and  to  amend 

the  Laws  relating  to  Customs, 

Inland  Revenue,  and  Savings 

Banks.    [Tea  Duties ;  Income 

Tax ;  Inhabited  House  Duties ; 

Excise ;    Stamps   (Inventories 

in  Scotland,  and  Ecclesiastical 

Appointments) ;      Funds      of 

Savings   Banks  and  Friendly 

Societies.]       -  -  -     13.     U.K. 

Desertion.     See  Mutiny. 

Destructive  Insects;  for  pre- 
venting the  introduction  and 
spreadmg  of  Insects  destruc- 
tive to  Crops.  [Preventing 
the  introduction  of  the  Colo- 
rado Beetle.]  -  -  -    6d.    U.K. 

Drainage  and  Improvement  of 
Lands  (Ireland)  Orders  Con- 
firmation; to  confirm  three 
Provisional  Orders  under  the 
Drainage  and  Improvement  of 
Lands  (IreUmd)  Act,  1863, 
(26  &  27  Vict.  c.  88.)  and  the 
Acts  amending  the  same.  [Re- 
lating to  Drainage  Districts  of 


Clmp. 

Ballyadams  (Queen's  County), 

Swanlinbar     or      Blackwater 

River   (Cavan),  and    Laracor 

(Meath)]         -  -  -    ix.     I. 

Dublin.    See  Local  Government 

Board       (Ireland).  Saint 

Stephen's  Green,  Dublin. 
Dynamite.    See  Fisheries. 

Ealing  Commons.  See  Metro- 
tropolitan  Commons. 

East  India  Loan ;  to  enable  the 
Secretaiy  of  State  in  Coundl 
of  India  to  raise  Money  in  the 
United  Kingdom  for  the  Ser- 
vice of  the  Government  of 
India  -  -  .  -    51.    U.K. 

Ecclesiastical  Appointments.  See 
Customs,  Inland  Revenue,  and 
Savings  Banks. 

Education  Board  (Scotland) ;  to 
continue  for  one  year  the 
Board  of  Education  in  Scotland    38.     S. 

Education  Department  Orders 
Confirmation ;  to  confirm  cer- 
tain Provisional  Orders  made 
by  the  Education  Department 
under  The  Elementary  Educa- 
tion Act,  1870  (33  &  34  Vict, 
c.  75.),  to  enable  the  School 
Boards  for  Cardi£P,  the  United 
District  of  East  and  West 
Teignmouth,  Holywell  (Extra 
Municipal),  Hornsey,  Merthyr 
Tydfil,  and  Ystradgunkus 
Lower,  to  put  in  force  The 
Lands  Clauses  Consolidation 
Act,  1845,  and  the  Acts  amend- 
ing the  same  -  «  -    ixxv.    E. 

to  confirm  a  similar  Order 

to  enable  the  School  Board  for 
London  to  put  in  force  The 
Lands  Clauses  Consolidation 
Act,  1845,  and  the  Acts  amend- 
ing the  same  -  -  -  civ.  E. 
to  confirm  certain  similar 


Orders  to  enable   the  School 

Board  for  the  United  District 

of  Felmingham  and  Kelvedon 

Hatch  to    put    in    force  the 

Lands  Clauses   Consolidation 

Act,    1845,    and    the    Acts 

amending  the  same     -  -    cxxx.    E. 

Elementa^  Education  Act,  1870. 

See    Education     Department 

Orders  Confirmation. 
Entail,   Law  of;  to  consolidate 

and  amend  the  Law  relating 

to  Leases  and  Sales  of  Settled 

Estates  -  -  -    18.  E.  &  I. 


SQi 
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-    6.     U.K. 


Cluip. 

Estates,  Leasing  and  Sale  of.  See 
Contingent  Remainders.  Ex- 
oneration of  Charges.  Settled 
Estates. 

Evidence  Law  Amendment ;  for 
the  amendment  of  the  Law  of 
Evidence  in  certain  cases  of 
Misdemeanor  -  -     14.     U.K. 

Examination  of  Solicitors.  See 
Solicitors. 

Exchequer  Bonds.  See  Exche- 
quer and  Treasury  Bills. 

Exchequer  and  Treasury  Bills; 
to  provide  for  the  preparation, 
issue,  and  payment  of  Trea- 
sury Bills,  and  make  further 
})ro\asion  respecting  Exchequer 
Bills   -  -  -  -    2.     U.K. 

to  raise  the  sum  of  700,000/. 

by  Excheouer  Bills  or  Exche- 
quer Bonos  for  the  service  of 
the  year  ending  31  st  March 

1877   - 
Excise.    See  Customs  and  Inland 

Revenue.       Customs,  Inland 

Revenue,  and  Savings  Banks. 
Exoneration    of    Charges;     to 

amend  the  Acts  1 7  &  1^  Vict. 

c.    113.   and  30    &   31  Vict. 

c.  69.,  as  to  the  Administration 

of  Estates  of  deceased  persons    34.     E.  &  I. 
Expenses  (Police);   to  continue 

for  one  year  The  Police  (Ex- 
penses) Act,   1875  (38  &  39 

Vict.  c.  48.)         -        -  -    58.    E  &  S. 

Expiring  Laws  Continuance  ;  to 

continue      various       expiring 

Laws  "  '.  "    ^^'    U.K. 

Explosives,  Use  of.  See  Fisheries. 

Factors'  Acts  Amendment;  to 
amend  the  Factors*  Acts 
(4  Geo.  4.  c.  83.,  6  Geo.  4. 
c.  94.,  and  5  &  6  Vict.  c.  39.)      39.     U.K. 

Fisheries  ;  to  amend  the  Law  re- 
lating to  the  Fisheries  of 
Oysters,  Crabs,  and  Lobsters, 
and  other  Sea  Fisheries  -    42.     U.K. 

to  prohibit  the  use  of  Dyna- 
mite or  other  Explosives  for 
the  purpose  of  catching  or 
destroying  Fish  in  Public 
Fishenes  -  -  -  65.  U.K. 
See  also  Norfolk  and  Suf- 


folk Fisheries.  Oyster  and 
Mussel  Fisheries  Order  Con- 
firmation. Solway  Salmon 
Fisheries. 
Fortifications  (Colonies) ;  to  make 
better     provision     respecting 


Chap. 
Fortifications,  Works,  Build- 
ings, and  Land  situate  in  a 
Colony,  and  held  for  the  de- 
fence of  the  Colony     -  -    23.    C. 

Friendly  Societies  Funds.  See 
Customs,  Inland  Revenue, 
and  Savings  Banks. 

Funds  of  Savings  Banks,  &c. 
See  Customs,  Inland  Revenue, 
and  Savings  Banks. 


Game;  to  amend  the  Laws  re- 
lating to  Grame  in  Scotland     -    28.    S. 

Gaols.     See  Prisons. 

Gas  and  Water  Orders  Confirma- 
tion ;  to  confirm  certain  Pro- 
^osional  Orders  of  the  Local 
Government  Board  under  the 
Provisions  of  The  Gas  and 
Water  Works  Facilities  Act, 
1870  (33  &  34  Vict.  c.  70.), 
relating  to  the  Local  Govern- 
ment Districts  of  Penrith, 
Silsden,  and  Ynyscynhaiarn   -    Ixxiii.    £. 

For  confirming  certain  Pro- 
visional Orders  made  by  the 
Board  of  Trade  under  The  Gas 
and  Water  Works  Facilities 
Act,  1870  (33  &  34  Vict.  c.  70.), 
relating  to  Brotton  Gas,  Guis- 
brough  Gas,  Bridport  Water, 
Burgess  Hill  Water,  Ruthin 
Water,  and  Pickering  Gas  and 
Water  -  -  -    Ixxvi.    E. 

for  confirming  certain  simi- 
lar Orders  relatmg  to  Abing- 
don Gas,  Cranleigh  Gas, 
Horsham  Gas,  Mansfield  Gas, 
Newcastle-under-Lyme  Gas, 
North  Camp  and  Faniborough 
District  Gas,  and  Southbank 
and  Normanby  Gas    •  •    cxxxi.    £. 

See  also  Local  Government 

Board's  Orders  Confirmation. 

General  Pier  and  Harbour  Act, 
1861 .  See  Piers  and  Harbours 
Orders  Confirmation. 

General  Police  and  Improvement ; 
to  amend  the  General  Police 
and  Improvement  (Scotland) 
Act,  1862  (25  &  26  Vict.  c. 
101.)  -  -  -  -    22.    S. 

(Orders   Confirmation);  to 

confirm  a  Provisional  Order 
under  The  General  Police  and 
Improvement  (Scotland)  Act, 
1862  (25  &  26  Vict.  c.  101.). 
relating  to  the  Burgh  of  Dum- 
barton -  -  -    d.    S. 
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Chap. 

General  Police  and  Improvement ; 
to  confirm  a  similar  Order 
relating  to  the  Royal  Burgh  of 
Glasgow  -  -  -    cxxviii. 

to  confirm  a  similar  Order 

relating  to  the  Burgh  of  Leith     cc.     S. 

Government  of  India.  See  East 
India  Loans. 

Greenock  Improvement  Order 
Confirmation ;  to  confirm  a 
Provisional  Order  of  one  of 
Her  Majesty's  Principal  Secre- 
taries of  State  for  the  Improve- 
ment of  Unhealthy  Areas  in 
the  Parliamentary  Burgh  of 
Greenock  [under  the  Artizans 
and  Labourers  Dwellings 
(Scotland)  Act,  1875,  38  &  39 


S. 


Vict.  c.  49.] 


-    cii.     S. 


Harbours.  See  Piers  and  Har- 
bours Orders  Confirmation. 
Public  Works  Loans.  Saint 
Catherine's  Harbour,  Jersey. 

High  Court  of  Judicature.  See 
Supreme  Court  of  Judicature. 

Houses  of  Correction.  See 
Prisons. 


Improvement  of  Lands.  See 
Drainage  and  Improvement  of 
Lands  (Ireland)  Orders  Con- 
firmation. 

Improvements  in  the  Metropolis. 
See  Metropolis,  &c.  Improve- 
ment. Metropolitan  Board  of 
Works. 

Improvements  in  Towns.  See 
General  Police  and  Improve- 
ment. Local  Government 
Board's  Orders  Confirmation. 

Income  Tax.  See  Customs,  In- 
land Revenue,  and  Savings 
Banks. 

Incorporated  Law  Society.  See 
Sohcitors. 

India ;  to  enable  the  Secretary  of 
State  in  Council  of  India  to 
raise  Money  in  the  United 
Kingdom  for  the  Service  of 
the  Government  of  India        -    51. 

Inhabited  House  Duties.  See 
Customs,  Inland  Revenue,  and 
Savings  Banks. 

Inland  Revenue.  See  Customs 
and  Inland  Revenue.  Customs, 
Inland  Revenue,  and  Savings 
Banks. 


U.K. 


Chap. 
Insects;  for  preventing  the  in- 
troduction   and  spreading    of 

Insects    destructive    to  Crops 

[Colorado  Beetle]        -  -    GB.     U.K. 

Intoxicating  Liquors  (Sale).    See 

Beer      Licenses.      Publicans' 

Certificates. 
Inventories    in    Scotland.      See 

Customs,  Inland  Revenue,  and 

Savings  Banks. 
Ireland,  Acts  relating  exclusively 

to.  See  Beer  Licenses.  County 

Officers  and  Courts.    Drainage 

and  Improvement  of    Lands. 

Local      Government      Board. 

Prisons.       Public       Libraries. 

Pubhc   Works  Loans.     Royal 

Irish     Constabulary.        Saint 

Stephen's      Green,       Dublin. 

Supreme  Court  of  Judicature. 

Jersey.      See  Saint  Catherine's 

Harbour,  Jersey. 
Judicature,      Court     of.       See 

Supreme  Court  of  Judicature. 
Judicial    Proceedings   (Rating); 

to  make  provision  with  respect 

to    Judicial     Proceedings    in 

certain  cases  relating  to  Hating     11.     U.K. 
Justice,  Administration  of.     See 

Borough  Sessions.   Companies 

Acts  Amendment.  Contingent 

Remainders.     County  Officers 

and    Courts.     Crown    Office. 

Entail,  Law  of.   Evidence  Law 

Amendment.     Exoneration  of 

Charges.  Factors' Acts  Amend- 
ment. Game.  Judicial  Pro- 
ceedings.      Justices     Clerks. 

Married    Women's    Property. 

Misdemeanor.  Prisons.  Quar- 
ter   Sessions.      Real    Estates 

Charges.       R^stered     Writs 

Execution.      Registration    of 

Leases.    Registration  of  Trade 

Marks.  Settled  Estates.  Sheriff 

Courts.     Solicitors.     Supreme 

Court  of  Judicature.    Winter 

Assizes. 
Justices  Clerks;  to  amend  the 

Law  with  respect  to  the  Ap- 
pointment, Payment,  and  Fees 

of  Clerks  of  Justices  of  the 

Peace  and  Clerks  of  Special 

and  Petty  Sessions      -  -    43.     E. 

Land  Drainage.  See  Drainage 
and  Improvement  of  Lands 
(Ireland)  Orders  Confirmation. 
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Land  Tax  Duties  on  Offices,  &c. ; 
to  authorise  the  continuance  of 
the  charge  heretofore  payable 
on  certain  Offices,  Annuities, 
Pensions,  and  Allowances 

Law  of  Entail.  See  Settled 
Estates. 

Law  of  Evidence  Amendment; 
for  the  amendment  of  the  Law 
of  Evidence  in  certain  Cases  of 
Misdemeanor  - 

Leases  and  Sales  of  Settled 
Estates;  to  consolidate  and 
amend  the  Law  relating  to 
Leases  and  Sales  of  Settled 
Estates 

See  also  Contingent  Re- 
mainders. Exoneration  of 
Charges. 

Leases  Kegistration ;  to  amend 
the  Registration  of  Leases 
(Scotland)  Act,  1867  (20  &  21 
Vict.  c.  26.)    - 

Legal  Practitioners;  to  amend 
the  Lawrelatingrto  Legal  Prac- 
titioners 

■         See  also  Solicitors. 

Libraries,  Public ;  to  amend  the 
Public  Libraries  Acts,  18  &  19 
Vict.  c.  40.,  29  &  soviet,  c.  114., 
and  30  &  31  Vict.  c.  37 

—  to  amend  the  Public  Libra- 
ries, Ireland,  Act,  1855  (18  & 
19  Vict.  c.  40.) 

Licenses  for  Sale  of  Beer,  &c.  See 
Beer  Licenses.  Publicans* 
Certificates. 

Limited  Owners  Reservoirs,  &c. 
See  Reservoirs. 

Loans  for  Public  Works.  See 
Metropolitan  Board  of  Works. 
Public  Works  Loans. 

Lobster  Fisheries.  See  Oyster,  &c. 
Fisheries. 

Local  Government  Board's 
Orders  Confirmation ;  to  con- 
finn  certain  Provisional  Orders 
of  the  Local  Government  Board 

[under  the  Public  Health  Act, 
876,  38  &  39  Vict.  c.  56.] 
relating  to  the  Local  Govern- 
ment Districts  of  Horbury, 
Hyde,  Luton,  and  Skipton 

— ^  to  confirm  certain  similar 
Orders  relating  to  the  Local 
Government  Districts  of  Pen- 
rith, Silsden,  and  Ynyscyn- 
haiam 

-«-»-to  confirm  certain  similar 
Orders  relating  to  the  Rural 


Chap. 


10.     U.K. 


-    14.     U.K. 


-    18.    E.&L 


-    36.     S. 


62.    E. 


-    64.    U.K. 


16.    L 


xxii.    E« 


-    Izziii.    K 


SanitaiT  District  of  the  Altrin- 
cham  Union,  the  Local  Govern- 
ment Districts  of  Blaydon  and 
Brandon  and  Byshottles,  the 
Boroughs  of  Nottingham  and 
Stoke-upon-Trent,  the  Local 
Government  Districts  of  Tong 
Street  and  Torquay,  and  the 
City  of  Winchester 

Local  Government  Board's 
Orders  Confirmation;  to  con- 
firm certain  similar  Orders 
relating  to  the  Local  Govern- 
ment Districts  of  Bridlington, 
Dinas,  and  Grange,  the 
Borough  of  Hastings,  and 
the  Local  Government  Dis- 
tricts of  Pudsey,  Tunbridge 
Wells,  and  Whittington 

to  confirm  certain   similar 

Orders  relating  to  the  Rural 
Sanitary  District  of  the  Belper 
Union,  the  Borough  of  Chip- 
ping Norton,  the  Local  Govern- 
ment District  of  Clay  Lane, 
the  Cit^  of  Exeter,  the  fiorough 
of  Droitwich,  the  Improvement 
Act  District  of  Haverfordwest, 
the  Rural  Sanitary  District  of 
the  Hendon  Union,  the  Local 
Government  District  of  Hex- 
ham, the  Boroughs  of  King- 
ston-upon-HuU,  Portsmouth, 
and  Saint  Helens,  the  Local 
Government  District  of  South- 
end, the  Borough  of  Sundeiv 
land,  the  Local  Government 
District  of  Sutton-in-Ashfield, 
and  the  City  of  York  - 

to  confirm  certain  similar 

Orders  relating  to  the  Rural 
Sanitary  District  of  the  Caistor 
Union,  the  Borough  of  Chester- 
field, the  Local  Government 
Districts  of  Cleckheaton  and 
Ebbw  Vale,  the  Boroughs  of 
Honiton  and  King's  Lynn 
(two),  the  Rural  Sanitary 
District  of  the  Maldon  Union, 
the  Local  Government  Districts 
of  New  Sleaford,  Redcar,  and 
Sandown,  the  Town  of  South- 
ampton (Poor  Law),  the 
Local  Government  Districts  of 
Wallasey  (two),  Wallingfen, 
Wellingborough  and  Ystrady- 
fodwg 

—  to  confirm  certain  similar 
Orders  forming  the  Birming- 
ham, Tame,  and    Rea  Main 


caup 


Ixxrii.    E. 


-    cxxv.    E. 


-    cxxxii.    £. 


-    ocxxviL    E. 
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Sewerage  District,  and  the 
Lower  Thames  Valley  Main 
Sewerage  District,  and  con- 
stituting the  Weymouth  Port 
Sanitaiy  Authori^     - 

Local  Government  Board's 
Orders  Confirmation ;  to  con- 
firm certain  similar  Orders 
relating  to  the  Local  Govern- 
ment District  of  Hyde  and 
the  Boroughs  of  Plymouth 
and  Ryde 

to  confirm  certain  similar 

Orders  relating  to  the  Local 
Government  Districts  of  Ather- 
ton,  Barnard  Castle,  Belgrave, 
Brigg,  Brownhills,  Cwmdu, 
and  Dawlish,  the  Borough  of 
Evesham,  the  Improvement 
Act  District  of  High  and  Low 
Harrogate,  the  Borough  of 
Ipswicm,  the  Local  Govern- 
ment District  of  Newbold  and 
Dimston,  the  Rural  Sanitaiy 
District  of  the  Settle  Union, 
the  Local  Government  Dis- 
tricts of  Slough  and  South- 
borough,  the  Borough  of 
Swansea,  and  the  Rural  Sani- 
tary District  of  the  Ulverstone 
Union 

to    confirm    certain    Pro- 


Chap. 


-    ccxxiz.     E. 


-    ccxxx. 


£. 


-    ocxlii.    £. 


visional  Orders  of  the  Local 
Government  Board  [under  the 
Artizans  and  Labourers  Dwel- 
ling Act,  1876,  38  &  39  Vict, 
c.  &.]  relating  to  the  City  of 
Norwich  and  we  Boroughis  of 
Walsall    and  Wolverhampton    ccxli.    £. 

Local  Government  Board's  (ire- 
land)  Orders  Confirmation ; 
for  confirming  certain  Pro- 
visional Orders  of  the  Local 
Government  Board  for  Ireland 
[under  the  Artizans  and  La- 
bourers Dwellings  Act,  1875] 
relating  to  the  Borough  of 
Belfast  and  the  City  of  Dublin    cxxii.     I. 

for  confirming  certain  Pro- 
visional Orders  of  the  Local 
Government  Board  for  Ireland 
relating  to  Waterworks  in  the 
Towns  of  Ennis,  Limavady,  and 
Strabane 

for  confirming  certain 
similar  Orders  relating  to 
Waterworks  in  the  Towns  of 
Holywood  and  Greystones      -    cxzix.    L 

to  confirm  a  Provisional 
Order  under  the  Local  Govem- 


-    cxxiiu 


L 


Chap. 

ment  Act,  1858  (21  &  22  Vict. 

c.  98. )»  and  the  Sewage  Utili- 
zation Act,  1865  (28  &  29  Vict. 

c.  75.)  relating  to  Dungannon    cxxvii.    I. 
Local    Taxation     Returns;    to 

amend  the  Law  with  respect  to 

the  Annual  Returns  of  Local 

Taxation  in  England ;  and  for 

other  purposes  relating  to  such 

Taxation         -  -  -    66.    E. 

London     School     Board.     See 

Education  Department  Orders 

Confirmation . 
Lunatic  Asylums.     See  Public 

Works  Loans. 


Marine  Mutiny;  for  the  Regu- 
lation of  Her  Majesty's  Roval 
Marine  Forces  wlule  on  shore  -      8.     U.K. 

Marriages  Legalisation ;  jko  render 
valid  Marriages  heretofore 
solemnised  in  the  Chapel  of 
Ease  called  Saint  Peter's 
Church  in  the  Parish  of 
Ahnondsbury  (Gloucester)      -    Ixxii.    E. 

Married  Women's  Property ;  for 
the  protection  of  the  Property 
of  Married  Women  in  Scot- 
land   -  -  -  -    29.     S. 

Mercantile  Marine  Fund;  to 
make  provision  respecting  the 
Superannuation  Allowance  of 
Officers  whose  Salaries  were 
formerly  payable  out  of  the 
Mercantile  Marine  Fund         -    44.    U.K. 

Metropolis  Bridges;  to  provide 
for  throwing  open  for  the  free 
use  of  the  Public  certain  Toll 
Bridges  within  the  Metropolis     xcix.    E. 

Metropolis,  &c.  Improvement 
Orders  Confirmation;  to  con- 
firm a  Plrovisional  Order  of 
one  of  Her  Majesty's  Principal 
Secretaries  of  State  [under  the 
Artizans  and  Labourers  Dwel- 
lings Act,  1875,  38  &  39  Vict, 
c.  06/]  for  the  improvement  of 
certain  unhealthy  areas  in  the 
City  of  London  (Golden  Lane, 
&c.)    -  -  - 

—  to  confirm  certain  similar 
Orders  for  the  improvement  of 
certain  areas  withm  the  Metro- 
polis (Goulston  Street,  Flower 
and  Dean  Street,  Whitechapd, 
&c.)    -  -  - 

to  confirm  certain  similar 


-    c.    E. 


-    ciii.    £• 


Orders  for  the  improvement  of 
certain  unhealthy  areas  within 
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Chap, 
the  Metropolis    (Great    Wild 
Street,  &c.)     -  -  -    cxxxiii.     £. 

Metropolitan  Board  of  Works 
(Money);  for  further  amend- 
ing the  Acts  relating  to  the 
raising  of  Money  by  the  Metro- 
politan Board  of  Works,  and 
for  other  purposes  relating 
thereto  -  -  -    52*    E. 

Metropolitan  Commons  Order 
Confirmation  ;  to  confirm 
Schemes  under  The  Metro- 
politan Commons  Act,  1866 
(29  &  30  Vict.  c.  122.),  and 
the  Metropolitan  Commons 
Amendment  Act,  1869  (32  & 
33  Vict.  c.  107.),  relating  re- 
spectively to  Ealing  Commons, 
Clapham  Common,  and  Bostall 
Heath  Common  -  -    cci.     £. 

Metropolitan  Open  Spaces ;  for 
afiPording  facilities  for  the 
enjoyment  by  the  Public  of 
Open  Spaces  m  the  Metropolis    35.     E. 

Misaemeanor ;  for  the  amend- 
ment of  the  Law  of  Evidence  in 
certain  cases  of  Misdemeanor  -     14.     U.K. 

Mortgage.  See  Exoneration  of 
Charges. 

Municipal  Corporations  ;  to 
amend  the  Law  with  respect 
to  the  grant  of  Municipal 
Charters  -  -  -    69.    E. 

Mussel  Fisheries.  See  Oyster 
and  Mussel  Fisheries  Orders 
Confirmation. 

Mutiny;  for  punishing  Mutiny 
and  Desertion,  and  for  the 
better  payment  of  the  Army 
and  their  Quarters       -  -      7*    U.K. 

for  the  Regulation  of  Her 

Majesty's  Royal  Marine  Forces 

while  on  shore  -  -      8.     U.K. 


Navigations.    See  Public  Works 

Loans. 
Navy.    See  Marine  Mutiny. 
New  (Municipal)   Charters;    to 

amend  the  Law  with  respect 

to    the    grant    of    Municipal 

Charters  -  -  -    69.    £. 

New    Forest;     to    amend    the 

Administration    of    the    Law 

relating  to  the  New  Forest  in 

the  County  of  Southampton ; 

and  for  other  purposes  -    exxt.    £. 

Norfolk  and  SuflPolk  Fisheries; 

to  preserve  the  Fisheries  in  the 

Navigable  Rivers  and  Broads 


of  the  Counties  of  Norfolk  and 
Suffolk  and  the  County  of  the 
City  of  Norwich 


Cliap. 


-    xcmi. 


Offices  and  Pensions  (Duties  on). 

See    Land    Tax     Duties     on 

Offices  and  Pensions. 
Open   Spaces   (Metropolis);    for 

affording    Facilities    for    the 

enjoyment    by  the  Public  of 

Open  Spaces  in  the  Metropolis    35.     £. 
Oxford     University;    to    make 

further    provision    respecting 

the  Universities  of  Oxford  and 

Cambridge   and  the  Colleges 

therein  -  -  -    4S.     E. 

Oyster,  &c.  Fisheries ;  to  amend 

the     Law     relating     to     the 

Fisheries  of    Oysters,    Crabs, 

and   Lobsters,  and  other  Sea 

Fisheries         -  -  -     12.     U.K. 

Oyster    and    Mussel     Fisheries 

Order   Confijrmation ;  to  con- 
firm an   Order  made  by  the 

Board  of  Trade  under  The  Sea 

Fisheries  Act,  1868  (31  &  32 

Vict.  c.  45.),  relating  to  Fal- 
mouth -  -  -    cxxvi.     E. 

Pensions.    See  Land  Tax  Duties 

on  Offices,  &c.     Superannua- 
tion. 
Petty    Sessions.      See    County 

Officers  and  Courts.    Justices 

Clerks. 
Piers  and  Harbours  Orders  Con- 
firmation; to  confirm  a  Pro- 

^nsional   Order  made  by  the 

Board  of  Trade    under   The 

General  Pier  and  Harbour  Act, 

1861  (24  &  25  Vict.  c.  45.), 

relating  to  Carnarvon  - 
to  confirm  certain  similar 

Orders  relating  to  Barremman 

(Gareloch),  Brixham,  Hornsea 

(North),     Hornsea     (South), 

Lynmouth,    Rosslare,     Ryde, 

and  Towyn 
—  to  confirm  certain  similar 

Orders  relating  to  Aberbroth- 

wick  and  Skerries 
Poaching.     See  Preservation  of 

Game. 
Police ;  to  continue  for  one  yeat 

the    Police    (Fjcpenses)    Act, 

1876  (38  &  39  Vict.  c.  48.)      -    5S.    E,  &  S. 
to  ^  the  Salaries  of  the 

Members  of  the  Royal  Irish 

Constabulary,  and  to  amend 

the    eleventn    section   of  the 


-    Ixxiv.     E. 


-    xcvii.     E. 


-    ceil.     E. 
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-     20.     I. 


Constabulary  (Ireland)  Amend- 
ment Act,  1870  (33  &  34  Vict, 
c.  83.)  - 

Police  and  Improvement  (Scot- 
land). See  General  Police  and 
Improvement. 

Porter,  Sale  of.  See  Beer  Licenses. 
Publicans'  Certificates. 

Post  Office.  See  Telegraphs 
(Money). 

Preservation  of  Game ;  to  amend 
the  Laws  relating  to  Game  in 
Scotland 

Prisons;  to  amend  the  Law  re- 
lating to  Prisons  in  England  -    21.     E. 

to  amend  the  Law  relating 

to  Prisons  in  Ireland  -  -    4.9.     I. 

to  amend  the  Law  relating 


-    28.     S. 


to  Prisons  in  Scotland 

See    also    Public    Works 


53.     S. 


Loans. 
Procurators  Fiscal.    See  Sheriff 

Courts. 
Property  of  Married  Women ;  for 

the  protection  of  the  Property 

of  Married  Women  in  Scot- 
land   -  -  -  -    29.    S. 
Provisional  Orders  Confirmation ; 

See  Drainage   and    Improve- 
ment   of     Lands     (Ireland). 

Education  Department.     Gas 

and  Water.      General  Police 

and  Improvement  (Scotland). 

Local     Government      Boara. 

Local      Government      Board 

(Ireland).       Metropolis,     &c. 

Improvement.       Metropolitan 

Commons.         Oyster       and 

Mussel  Fisheries.     Piers  and 

Harbours.    Tramways. 
Publicans' Certificates ;  to  amend 

the      Publicans'     Certificates 

(Scotland)  Act,  1876  (39  &  40 

Vict.  c.  26.)     -  -  -      3.     S. 

Public    Debt    (Colonial).      See 

Colonial  Stock. 
Public  Fisheries.    See  Fisheries. 
Public  Health  Act,   1875.    See 

Local     Government     Board's 

Orders  Confirmation. 
Public  Libraries ;  to  amend  the 

PubUc  Libraries  Acts,  18  &  19 

Vict.  c.  40.,  29  &  30  Vict. 

c.  114.,  and  30  &  31  Vict.  c.  37    54.    U.K. 
to     amend     the     Public 

Libraries,  Ireland,  Act,  1855 

(18  &  19  Vict.  c.  40.)  - 
Public  Record  Office;  to  amend 
The  Public  Record  Office  Act, 

1838  (1  &  2  Vict.  c.  94.)  -    55.    £. 

Vol,  LV. — Law  Jour.  Stat. 


-    15.    I. 


Cliap. 
Public  Works  Loans;  to  grant 

money    for    the    purpose    of 

Loans  by  the  Public  Works 

Loan      Commissioners,     and 

authorise  those  Commissioners 

to  compound  a  Loan  and  in- 
terest, and  amend  the  Public 

Works  Loans  Act,  1875  (38  & 

39  Vict.  c.  89.)  -  -     19.     U.K. 
to    grant    money  for   the 

purposes    of    Loans    by    the 

Commissioners      of      Public 

Works    in    Ireland,    and    to 

remit  certain  Loans ;  and  to 

amend   the    Law   relating  to 

Loans  for  public  purposes  by 

the  Comnussioners  of  Public 

Works  in  Ireland.     [Lunatic 

Asylums ;     Prisons ;     Roads ; 

Harbours  ;  Navigations,  &c.]      27.     I. 
to  remit  certain  Loans  for- 


merly nuide  out  of  the  Con- 
solidated Fund  or  other  Public 
Revenue  of  the  United  King- 
dom   -  -  -  -    32.     U.K. 


Quarter  Sessions ;  to  amend  the 
Law  relating  to  the  Division 
of  Courts  of  Quarter  Sessions 
in  Boroughs    -  -  -     17. 

to  amend  the  Laws  relating 


E. 


to  Counl^  Officers  and  to 
Courts  of  Quarter  Sessions 
and  Civil  Bill  Courts  in  Ire- 
land   -  -  -  -    56. 


I. 


Rating ;  to  make  provision  with 

respect  to  Judicial  Proceedings 

in    certain    cases    relating  to 

Rating  -  -  -     11.     U.K. 

Real  Estates  Charges ;  to  amend 

the  Acts  17  &  18  Vict.  c.  113. 

and  30  &  31  Vict.  c.  69.,  as  to 

the  Administration  of  Estates 

of  deceased  persons     -  -    34.    E.  &  I. 

Real     Estates      Leasing.      See 

Settled  Estates. 
Records    (Public).      See   Public 

Record  Office. 
Registered  Writs  Execution;  to 

amend  the  Form  of  Warrant  of 

Execution  on  certain  Extracts 

of    Writs    registered    in    the 

Books  of  Council  and  Session 

and  Sheriff   Court  Books  in 

Scotland ;  and  to  provide  for 

the  Authentication  of  certain 

Extracts  of  Writs       -  -    40.    S. 

A  A 
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Chap. 
Re^stration  of  Leases ;  to  amend 

The    Registration    of    Leases 

(Scotland)  Act,  1857  (20  &  21 

Vict.  c.  26.)     -  -  -    36.    S. 

Registration  of   Trade    Marks; 

for  extending  the  Time  for  the 

Registration  of  Trade  Marks, 

in  so  far  as  relates  to  Trade 

Marks  used  in  Textile  Indus- 
tries   -  -  -  -    37.     U.K. 
Remission  of  Loans.     See  Public 

Works  Loans. 
Remainders    (Contingent).     See 

Contingent  Remainders. 
Removal  of  Wrecks  ;  to  facilitate 

the   removal  of   Wrecks    ob- 
structing Navigation  -  -     16.     U.K. 
Reservoirs ;  to  give  further  faci- 
lities to  Landowners  of  limited 

interests     in     England     and 

Wales  and  Ireland  to  charge 

their  estates  with  the  expenses 

of  constructing  Reservoirs  for 

the  storage  of  Water  and  other 

similar  purposes  -  -    31.     E.  &  I. 

Returns  of  Local  Taxation.    See 

Local  Taxation  Returns. 
Roads.    See  Public  Works  Loans. 

Turnpike  Acts  Continuance. 
Royal  Irish  Constabulary ;  to  fix 

the  Salaries  of  the  Members  of 

the  Royal  Irish  Constabulary, 

and   to    amend   the  eleventh 

section  of  the    Constabulary 

(Ireland)     Amendment    Act, 

1870  (33  &  34  Vict.  c.  83.)    -    20.     L 
Roval      Navy.        See     Marine 

Mutiny. 


Saint  Catherine's  Harbour,  Jer- 
sey ;  to  provide  for  transferring 
to  the  States  of  the  Island  of 
Jersey,  St.  Catherine's  Har- 
bour, Jersey,  and  certain  land 
near  it  -  - 

Saint  Stephen's  Green,  Dublin ; 
to  vest  Saint  Stephen's  Green, 
Dublin,  in  the  Commissioners 
of  Public  Works  in  Ireland; 
for  maintaining  and  regulating 
the  same  as  a  Public  Park; 
and  for  other  purposes 

Sale  of  Settled  Estates.  See 
Settled  Estates. 

Salmon  Fisheries.  See  Solway 
Salmon  Fisheries. 

Savings  Banks.  See  Customs, 
Inland  Revenue,  and  Savings 
Banks. 


-    ccxxvui. 


E. 


-    cxxxiv.     I. 


-    18.    E.&1. 


Cha|K 

School  Boards.  See  Education 
Department  Orders  Confinna- 
tiou. 

Scotland,  Acts  relating  exclu- 
sively to.  See  Board  of  Edu- 
cation. Game.  General  Police 
and  Improvement.  Greenock 
Improvement.  Married  Wo- 
men's Property.  Prisons. 
Publicans'  Gertincates.  Rc^s- 
tered  Writs  Execution.  R^ia- 
tration  of  Leases.  Sheriff 
Courts.  Solway  Salmon 
Fisheries. 

Sea  Fisheries.  See  Fisheries. 
Oysters  and  Mussel  Fisheries 
Orders  Confirmation. 

Settled  Estates;  to  consolidate 
and  amend  the  Law  relating  to 
Leases  and  Sales  of  Settled 
Estates 

See  also  Contingent  Re- 
mainders. Exoneration  of 
Charges. 

Sheriff  Courts;  to  amend  ihe 
Law  in  regard  to  the  appoint- 
ment of  Sheriffs  Substitute  and 
Procurators  Fiscal  in  Scot- 
land; to  extend  the  jurisdic- 
tion of  and  amend  the  proce- 
dure in  the  Sheriff  Courts  of 
Scotland  ;  and  for  certain 
other  purposes  connected 
therewith        -  -  -    50.    S. 

—  See  also  Registered  Writs 
Execution. 

Solicitors ;  for  regulating  the 
Examination  of  persons  apply- 
ing to  be  admitted  Solicitors 
of  the  Supreme  Court  of  Judi^ 
cature  in  England,  and  for 
otherwise  amending  the  Law 
relating  to  Solicitors.  [Vest- 
ing powers  relating  to  Exami- 
nations in  the  Incorporated 
Law  Society]  -  -  -    25.    E. 

to  amend  the  Law  relating 

to  Legal  practioners    -  -    62.    E. 

Solway  Salmon  Fisheries  ;  to 
make  certain  provisions  in 
regard  to  the  Salmon  Fisheries 
in  the  Solway  Firth  and  its 
affluents 

South  Africa ;  for  the  Union 
under  one  Government  of  such 
of  the  South  African  Colonies 
and  States  as  mav  agree  there- 
to, and  for  the  Government  of 
such  Union ;  and  for  purposes 
connected  therewith    •  -    47*    C. 


-    ccxl.    S. 
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Stamp  Duties.  See  Ck>lonial 
Stock.  Customs,  Inland 
Revenue,  and  Savings  Banks. 

Stock,  Transfer  of.  See  Colonial 
Stock. 

Suffolk  Fisheries.  See  Norfolk 
and  Suffolk  Fisheries. 

Superannuation  (Mercantile 

Marine) ;  to  make  provision 
respecting  the  Superannuation 
Allowance  of  Officers  whose 
Salaries  were  formerly  pmble 
out  of  the  Mercantile  Marine 
Fund  -  -  - 

Supply.    See  Consolidated  Fund. 

Supreme  Court  of  Judicature; 
for  amending  the  Supreme 
Court  of  Judicature  Acts, 
1873  and  1876  (36  &  37  Vict, 
c.    66.,  and    38  &  39    Vict. 

c.77.)- 
-^  for  the  constitution  of  a 

Supreme  Court  of  Judicature, 
ana  for  other  purposes  relat- 
ing to  the  better  Administra- 
tion of  Justice  in  Ireland 
See  also  Solicitors. 


Chap. 


-    44.    U.K. 


-    9.    E. 


-    67.    I. 


Taxation.  See  Local  Taxation 
Returns. 

Tea  Duties.  See  Customs,  In- 
land Revenue,  and  Savings 
Banks. 

Telegraphs  (Money) ;  enabling  a 
fuirther  sum  to  be  raised  for 
the  purposes  of  the  Telq^raph 
Acts,  1868  to  1870  (31  &  32 
Vict.  c.  110.,  32  &  33  Vict, 
c.  73.,  and  33  &  34  Vict. 
c.  88.)  -  -  -    30. 

Textile  Industries.  See  Trade 
Marks. 

Trade  Marks  ;  for  extending  the 
Time  for  the  Registration  of 
Trade  Marks,  in  so  £u*  as 
relates  to  Trade  Marks  used 
in  Textile  Industries  -  -    37. 

Tramways  Orders  Confirmation; 
for  confirming  certain  Provi- 
sional Orders  made  by  the 
Board    of  Trade   under   the 


U.K. 


U.K. 


Chap. 
Tramways  Act,  1870  (33  &  34 
Vict.  c.  78.),  relating  to  Bar- 
ton, Eocles,  '^^ton,  and  Mon- 
ton  Local  Board  Tramways, 
Bristol  Tramways  (Exten- 
sions), Hull  Street  Tramways 
(Extension),  Manchester  Su- 
burban Tramways,  Notting- 
ham and  District  Tramways, 
Portsea  Street  Tramways, 
Rusholme  Local  Board  of 
Health  Tramways,  and  Wol- 
verhampton Tramways  -    cxxiv.     E. 

Transfer  of  Stock.  See  Colonial 
Stock. 

Treasury  Bills.  See  Exchequer 
and  Treasury  Bills. 

Treasury  Chest  Fund;  to  limit 
and  regulate  the  Treasury  Chest 
Fund  -  -  -  -    46.    U.K. 

Turnpike  Acts  Continuance;  to 
continue  certain  Turnpike  Acts 
in  Great  Britain,  and  to  repeal 
certain  other  Turnpike  Acts; 
and  for  other  purposes  con- 
nected therewith         -  -    64.    U.K. 

Universities  of  Oxford  and  Cam- 
bridge ;  to  make  further  provi- 
sion respecting  the  Univer- 
sities of  Oxford  and  Cambridge 
and  the  Colleges  therein  -    48.     E. 

Warrants  of  Execution.  See 
Registered  Writs  Execution. 

Water  Supplv.  See  Gas  and 
Water  Orders  Confirmation. 
Local  Government  Board's 
Orders  Confirmation.  Reser- 
voirs. 

Winter  Assizes;  to  extend  the 
provisions  of  The  Winter 
Assizes  Act,  1876  (39  &  40 
Vict.  c.  67.)    -  -  -    46.    E. 

extending  the  Act  39  &  40 

Vict.  c.  67.  to  IreUnd  -  -    67.  (s.  63.)  I. 

Wrecks  Removal;  to  facilitate 
the  Removal  of  Wrecks  ob- 
structing Navigation  -  -     16. 

Writs  Execution.  See  Registered 
Writs  Execution. 


U.K. 
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TABLES 


SHOWING 


THE     EFFECT     OF     THE    YEAR'S    LEGISLATION 


Table  A. — Acts  of  40  &  41  Vict,  (in  order  of  Chapter),  showing  their  effect  on  fonner  Acts. 

Table  B. — Acts  of  former  Sessions  (in  chronological  order)  Repealed  and  Amended  by  Acts  of 

40  &  41  Vict. 


(A.) 
Acts  of  40  &  41  Vict,  (in  order  of  Chapter),  showing  their  effect  on  fonner  Acts. 


Ch. 

1.  Consolidated  Fund  (350,0001.)    [U.K.] 

2.  Treasury  and  Exchequer  Bills,     [U.K.I 

Applies  29  &  30  Vict.  c.  25.,  Ezcnequer 

Bills. 
Applies  38  &  39  Vict.   c.   45.,  Sinking 

Fund. 
Applies  sections  8-11  of  24  &  25  Vict. 

c.  98.,  Forgery,  &c. 
Repeals  section  12  of  29  &  30  Vict.  c.  25., 

Exchequer  Bills. 

3.  PubUcans*  Certificates  (Scotland).    [S.] 

Amends  39  &  40  Vict.  c.  26. 

4.  Beer  Licenses  (Ireland).     [I.] 

Apnlies  2?  &  28  Vict.  c.  35.  and  34  &  35 
Vict.  c.  111.,  Beerhouses  (Ireland). 

Applies  37  &  38  Vict.  c.  69.,  Licensing 
(Ireland). 

Amends  27  &  28  Vict.  c.  35.,  Beerhouses 
(Ireland). 

5.  Exchequer  Bills  and  Bonds.    [U.K.] 

Applies  and  extends  29  &  30  Vict.  c.  25. 

6.  Consolidated  Fund  (9M^y960l.  6s.  9d.)  [U.K.] 

7.  Mutiny.    [U.K.] 

Applies  26  &  27  Vict.  c.  57.,  Regimental 

Debts. 
Amends   33    &  34  Vict.   c.  67.,  Army 

Enlistment. 

d.  Marine  Mutiny.    [U.K.] 

Repeals  part  of  10  &  11  Vict.  c.  63., 
Marines  Enlistment. 


Cli. 
9.  Supreme  Court  of  Judicature.     [E.] 

Amends  36  &  37  Vict.  c.  66.  and  38  4  39 

Vict.  c.  77. 
Provides  for  appointment  of  additional 
Judges. 

10.  Customs  and  Inland  Revenue.    [U.K.] 

Continues  Land  Tax  Duties  on  Offices 
and  Pensions,  notwithstanding  certain 
repeals  effected  by  39  &  40  Vict,  c  16. 

\\.  Judicial  Proceedings  (Rating).    [U.K.] 

Enables  Judges  to  act  in  certain  cases 
relating  to  rates. 

12.  Consolidated  Fund  (5,900,0001.)    [U.K.] 

13.  Customs,  Inland  Revenue,  and  Savings  Banks. 
[U.K.] 

Customs : — 
Continues  Duties  on  Tea. 
Applies  provisions  in  39  &  40  Vict.  c.  36. 

to  shipment  of  Export  (roods. 
Extends  time  for  actions  against  OlBoen 

under  39  8c  40  Vict.  c.  36. 
Taxes  :— 
Continues  Income  Tax  and  Inhabited 

House  Duties ;  and  applies  provisions 

of  existinff  Acts. 
Revives  and  applies  5^6  Viet.  e.  35. 

s.  32.  and  23  &  24  Vict.  e.  14.  s.  6., 

which  were  repealed  by  39  &  40  Vid. 

c.  16. 
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Table  A. — Acts  of  40  &  41  Vict,  (in  order  of  Chapter)^  &c. — continued. 


Cb. 

1 3.  Customs,  Inland  Revenue,  and  Savings  Banks 
— cont. 

Excise  :— 
JProvides  for  appeals  from  decisions  of 
Justices  in  Ireland  under  7  &  8  Geo.  4. 
c.  53. 
Alters  reference  (for  the  purpose  of  the 
Statute  Law  Revision)  in  section  11 
of  18  &  19  Vict.  c.  38. 
Stamps : — 
Provides  for  transmission  and  custody 
of  inventories    in   Scotland  in   con- 
formity with  23  &  24  Vict.  c.  80. 
Abolishes  duties  under  33  &  34  Vict, 
c.  97.  on  appointments  to  benefices. 
Savings  Banks : — 

Provides  for  payment  into  the  Ex- 
chequer of  surplus  interest  from  Post 
Office  Savings  Bank  Fund,  Fund  for 
Banks  for  Savings,  and  Fund  for 
Friendly  Societies. 

14.  Law  of  Evidence  Amendment.     [U.K.] 

Provides  for  reception  of  the  evidence  of 
defendant,  ana  wife  or  husband  of 
defendant,  in  certain  trials  for  mis- 
demeanor. 

1,5.  Public  Libraries  Act  {Ireland)  Amendment, 

Amends  18  &  19  Vict.  c.  40.,  and  extends 
its  powers  to  Schools  of  Music. 

Applies  provisions  of  Companies  Clauses 
Act,  1845,  with  respect  to  borrowing. 

16.  Removal  of  Wrecks.     [U.K.] 

Applies  Merchant  Shipping  Act,  17  &  18 
Vict.  c.  104. 

17.  Quarter  Sessions  (Boroughs).     [E.l 

Amends  7  Will.  4.  &  1  Vict.  c.  19. 

18.  Settled  Estates.     [E.  &  I.] 

Repeals  19  &  20  Vict.  c.  120.,"]  ,  , 

21&22Vict.c.77J^X 
27  &  28  Vict.  c.  45.,  ^    |~^^^ 

37  &   38  Vict.    C.  33.,  "Pofafoa 

39  &  40  Vict.  c.  30., J     ^'»«»- 
Provides  for  entails  created  under  34  &  35 
Hen.  8.  c.  20.,  or  under  any  other  Act 
of  Parliament. 

19.  Public  Works  Loans.     [U.K.] 

Amends  38  &  39  Vict.  c.  89.,  Public 
Works  Loans. 

20.    Constabulary  {Ireland)  Act  Amendment.     [L] 
Amends  33  &  34  Vict.  c.  83.,  Constabulary 

(Ireland)  Amendment  Act,  1870. 
Amends  38  &  39  Vict.  c.  44.,  Royal  Irish 

Constabulary. 
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Ch. 

21.  Prisons.     [E.] 

Amends,  and  in  part  repeals,  28  &  29  Vict. 

c.  126.,  Prisons  Act,  i865. 
Repeals  section  7  of  5  &  6  Will.  4.  c.  38., 

Prisons  Act,  1835. 
Applies  Act  to  Worcester  Prison  as  consti- 
tuted by  30  &  31  Vict.  c.  xxiii. 
Applies  22  Vict.  c.  26.,  Superannuation 

Act,  1859. 
Applies  38  &  39  Vict.  c.  83.,  Local  Loans 

Act,  1875,  and  38  &  39  Vict.  c.  89., 

Public  Works  Loans  Act,  1875. 
Applies  Lands  Qauses  Acts,  1845, 1860, 

and  1869. 
Applies  31  &  32  Vict.  c.  37.»  Documentary 

Evidence  Act,  1868. 
Applies  17  &  18  Vict.  c.  125.,  Common 

Law  Procedure  Act,  1854. 
Savings  as  to  Reformatory  and  Industrial 

Schools  under  Acts  of  1866. 

22.  General  Police  and  Improvement  {Scotland) 
Act  (1862)  Amendment.     [S.] 

Amends  25  &  26  Vict.  c.  101. 

23.  Colonial  Fortifications    [C] 

Provides  for  the  transfer  of  Colonial  Forti- 
fications to  Governor  of  Colony. 

24.  Consolidated  Fund  {20,000,0001.)    [U.K.] 

25.  Solicitors  Examination,  4rc.     [E.[| 

Amends,  and  repeals  in  part,  6  &  7  Vict. 

c.  73.,  Solicitors  Act,  1843. 
Amends,  and  repeals  in  part,  23  &  24  Vict. 

c.  127.,  Solicitors  Act,  1860. 
Repeals  section  20  of  33  &  34  Vict.  c.  28., 

Attorneys  and  Solicitors  Act,  1870. 
Amends  36  &  37  Vict.  c.  66.  and  38  &  39 

Vict.  c.  77.*  Judicature  Acts,  1873  and 

1875. 
Vests  powers  relating  to  Examinations  in 

the  Incorporated  Law  Society. 

26.  Companies  Acts  Amendment.     [U.K.] 

Amends  25  &  26  Vict.  c.  89.  and  30  &  31 
Vict.  c.  131. 

27.  Public  Works  Loans  {Ireland).     [I.] 

1  &  2  Geo.  4n 


.Lunatic 
^Asylums. 


RepealB  in  part 

c.  33.  s.  4., 
Repeals  in  part  6  Geo.  4.  c.  54., 
„  6  &  7  WiU.  4. 

c.  116.  s.  93., 
Repeals  in  part  8  &  9  Vict. 

c.  107., 
Repeals  in  part  18  &  19  Vict. 

c.  109.  ss.  1-6.,  . 

Repeals  in  part  7  Geo.  4.  c.  74. 

Repcals'in  part  6  &  7  WiU.  4.  f  P"«on?- 
c.  116.  s.  124.,  J 
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Table  A. — ^Acta  of  40  &  41  Vict,  (in  order  of  Chapter),  &c— eoR/tmied. 


Ch. 

27,  PubUc  Works  Loans  {Irelandy-cont, 

Repeals  in  part  6  &  7  Will.  4.  c.  116.  as.  61, 

62.,  Post  Roads. 
Repeals  in  part  16  &   17   Vict.  c.   136, 

ss.  11,  12.,  Harbours,  &c. 
Repeals  in  part  19  &  20  Vict.  c.  62,  S8.29, 

30.,  Navigations. 
Amends   1   &  2  Vict.  c.    116.,    County 
Treasurers    (Ireland),    as    to    Lunatic 
Asylums. 

r  Landed 

Amends  10  &  1 1  Vict.  c.  32., J  f^^P^^ 
„     29&30Vict.c.40.,^^^P~-^^^ 

Lland). 
Amends  38  &  39  Vict.   c.    82.,    National 
School  Teachers  (Ireland). 

2S.  Game  Laws  {Scotland)  Amendment.     [S.] 

Amends  the  following  Acts  relating  to  the 
Preservation  of  Game  in  Scotland : — 
Pari.,  Scotland,  1587,  c.  43. 
„         1621,  c.  31. 
1707,  c.  91. 
13  Geo.  3.  c.  54. 
39  Geo.  3.  c.  34. 
9  Geo.  4.  c.  69. 

1  &  2  Will.  4.  c.  32. 

2  &  3  Will.  4.  c.  68. 
7  &  8  Vict.  c.  29. 
25  &  26  Vict.  c.  114. 
11  &  12Vict.  c.  30. 

23  &  24  Vict.  c.  90. 

24  &  25  Vict.  c.  91. 

29.  Married  Women's  Property  (Scotland),     [S.] 

Saves  rights  conferred  by  Conjugal  Rights 
(Scotland)  Acts,  24  &  25  Vict.  c.  86.  and 
37  &  38  Vict.  c.  31. 

30.  Telegraphs  (Money),      [U.K.] 

Authorises  the  raising  of  500,000/.  for  pur- 
poses of  the  Telegraph  Acts  31  &  32 
Vict.  c.  ilO.,  32  &  33  Vict.  c.  73.,  and 
33  &  34  Vict.  c.  88. 

Applies  29  &  30  Vict.  c.  39.,  Exchequer 
and  Audit  Departments. 

31.  Limited  Owners  Reservoirs  and  Water  Supply 

Further  Facilities,     [E.  &  I.] 

Incorporates  Act  with  Improvement  of 
Land  Act,  27  &  28  Vict.  c.  114.,  and 
Waterworks  Clauses  Act,  26  &  27  Vict. 
c.9a 

32.  Public  Loans  Remission.     [U.KJ 

Extinguishes  debts  due  to  Consolidated 
Fund  in  respect  of  advances  made  under 
the  following  enactments : — 

1  &  2  Geo.  4.  c.  1 15.  s.  8.,  Bankruptcy 
Court,  London. 


Ch. 

32.  Public  Loans  Remistiom — cont. 

5  &  6  Will.  4.  c.  76.  s.  20.,  Revising 
Burgess  List,  Carnarvon. 

33  Geo.  3.  c.  104.,  45  Geo.  3.  c.  85., 
51  Geo.  3.  c.  117.t  and  56  Geo.  3. 
c.  135.,  Crinan  Cwal. 

56  Geo.  3.  c.  Ixxxiii.,  58  Geo.  3.  c.  44., 
59  Geo.  3.  c.  xc,  and  1  &  2  Geo.  4. 
c.  cxxvii.,  Glasgow  and  Carlisle 
Roads. 

54  Geo.  3.  c.  138.,  Queensfeny  iFirth 
of  Forth). 

53  Geo.  3.  c.  cxxv.,  Fife  and  Mid- 
lothian Ferries. 

9  Geo.  4.  c.  91.,  Welland  Ciwl, 
Canada. 

11  Geo.  4.  &  1  Will.  4.  c.  34.,Shube- 
naccadie  Canal. 

9  &  10  Vict.  cc.  42.  82.,  and  10  &  11 
Vict.  c.  112.,  New  Zealand  Com- 
pany. 

33.  Contingent  Remainders.    [U.K.] 

Amends  Law  as  to  Contingent  Remaioders. 

34.  Exoneration  of  Charges.    [£.  &  I.] 

Amends  17  &  18  Vict.  c.  113.  and  30  &  31 
Vict.  c.  69.  as  to  administration  of 
Estates  of  deceased  Persons. 

35.  Metropolitan  Open  Spaces.    [E.] 

Enables  Metropolitan  Board  rf  Works  to 
acquire  Open  Spaces  for  benefit  of  the 
PuDlic;  and  applies  Met^opobaMaDl«l:^ 
ment  Act  (1855),  18  &  19  Vict.  c.  120- 

36.  Registration  of  Leases  (Scotland)  Act  Amend- 
ment.    [S.] 

Amends  20  &  21  Vict.  c.  26. 
Saves  49  Geo.  3.  c.  42.,  Public  R«c«ds 
(Scotland). 

37.  Trade  Marks.    [U.K.] 

Extends  time  for  Registration  under 
38  &  39  Vict.  c.  91.  and  39  &  40  Met 
c.  33. 

38.  Board  of  Education  (Scotland)  CoiUinmct 

[SJ 
Extends  time  limited  by  35  &  36  \ict- 
c.  62. 

39.  Factors'  Acts  Amendment.    [U.K.] 

A  A      AT  A  Q'i         fP™*^^"^^^ 

Amends  4  Oeo.  4.  c.  eo.,    i  ppopgrtr  m* 
6  Geo.  4.  c.  94.,  ^  trusted  to 
„        5  &  6  Vict.  c.  39.,  [^j^gente. 

40.  Registered  Writs  Execution  (Scotlund).    [S  ' 

Amends  49  Geo.  3.  c.  42.,  Public  ReconL* 

(Scotland).  ,  ^       ^ 

AppHes  31  &  32  Vict.  c.  54.,  Judgments 

Extension.  ,  _   . 

Applies  31  &  32  Vict.  c.  64.,  Land  R«gB- 
ters  (Scotland). 
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41.  Crown  Ofice.    [U.K.] 

Makes  proviBion  as  to  preparation  and 
authentication,  &c.  of  certain  Docu- 
ments. 

42.  Fisheries    (Oysters,     Crabs,    and   Lobsters). 
[U.K.] 

Repeals  39  &  40  Vict.  c.  cli.,  Norfolk 
Crab  and  Lobster  Fisheries. 

Applies  31  &  32  Vict.  c.  45.,  Sea  Fisheries 
Act,  1868. 

Revives  (temporarily)  6  &  7  Vict.  c.  79., 
as  to  Frencn  Fishing. 

Applies  11  &  12  Vi^.  c.  43.,  Summary 
Jurisdiction. 

Applies  27  &  28  Vict.  c.  63.,  Summary 
Frocedure  (Scotland). 

Applies  14  &  15  Vict.  c.  93.,  Petty  Ses- 
sions (Ireland). 

Applies  Act  to  Isle  of  Man  and  the 
Channel  Islands. 

43.  Justices  Clerks.     [E.] 

Amends,  and  in  part  repeals,  14  &  15  Vict. 

c.  55.,  Criminiu  Justice  Administration. 
Amends  11  &  12  Vict.  c.  43.,  Summary 

Jurisdiction. 

44.  Svperannuation    {Mercantile    Marine    Fund 

Officers).    [U.K.] 

Amends  17  &  18  Vict.  c.  104.,^  Merchant 
34  &  35  Vict.  c.  110.,      Shipping 
36  &  36  Vict.  c.  73.,     >    Acts, 
36  &  37  Vict.  c.  85.,  1864- 

39  &  40  Vict.  c.  80.,  J      1876. 

18  &  19  Vict.  c.  119.,  Passengers 
Act,  1865. 

45.  Treasury  Chest  Fund.    [U.K.] 

Repeals  24  &  25  Vict.l 

c.  127., 
Repeals  36  &  37  Vict. 

c.  66., 
Applies  29  &  30  Vict.  c.  39.,  Exchequer 

and  Audit  Act,  1866. 

46.  Winter  Assises.    [E.] 

Amends  39  &  40  Vict.  c.  57. 

47.  South  A/fica.    [C] 

Provides  for  the  Union  under  one  Govern- 
ment of  certain  of  the  South  African 
Colonies. 

48.  Universities  of  Oxford  and  Cambridge,     [E.] 

Amends  17  &  18  Vict,  c  81.,^ 

19  &  20  Vict.  c.  31.,       Oxford 

20  &  21  Vict.  c.  25.,  V  Univer- 
23  &  24  Vict.  c.  91.,         sity. 
32  &  33  Vict.  c.  20.J 
19  &  20  Vict.  c.  88.,    Cambridge 

University. 
Saves  34  &  36  Vict.  c.  26.,  Universities 
Tests. 


Treasury  Chest 
Fund  Acts, 
1861  and  1873. 


I* 


>i 


,1 


9i 

fi 


49.  Prisons  (Ireland).    [1.1 

Establishes  "  The  General  Prisons  Board 

for  Ireland"  and  abolishes  Offices  of 

Inspector-General  of  Prisons,  Director 

of   Convict  Prisons,  and  Registrar  of 

Criminals. 
Amends  7  Geo.  4.  c.  74.  (Prisons,  Ireland), 

and  Acts  amending  same. 
Amends   17  &  18  Vict.  c.  76.  (Con^dct 

Prisons,  Ireland),  and  Acts  amending 

same. 
Amends  section  4  of  14  &  15  Vict.  c.  85., 

Constabulary  Force  (Ireland). 
Amends  section  15  of  31  &  32  Vict.  c.  59., 

Reformatory  Schools  (Ireland). 
Amends  34  &  35  Vict.  c.  1 12.,  mvention 

of  CrunesAct,  1871. 
Applies  36  &  37  Vict.  c.  51.,  Prisons 

Officers  (Ireland)  Superannuation  Act, 

1873. 
Applies  22  Vict.  c.  26.,  Superannuation 

Act,  1859. 
Applies  34  &  35  Vict.  c.  36.,  Pensions 

Commutation  Act,  1871. 
Applies  8  &  9  Vict.  c.  18.  and  23  &  24 

Vict.  c.  106.,  Lands  Clauses  Acts. 
Applies  14  &  15  Vict.  c.  70.,  23  &  24  Vict. 

c.  97.,  and  27  &  28  Vict.  c.  71.,  RaQ- 

wavs  (Ireland)  Acts. 
Apphes  19  &  20  Vict.  c.  102.,  Common 

Law  Procedure  (Ireland)  Act,  1866. 
Applies  34  &  35  Vict.  c.  102.,  Charitable 

Donations  and  Bequests  (Ireland)  Act, 

1871. 

50.  Sherif  Courts  (Scotland).    [S.] 

Repeals  section  9  of  6  Geo.  4.  c.  23.,  as  to 

Qualification  of  Sheriffs  Substitute. 
Reneals  section  7  of  23  &  24  Vict.  c.  33., 

Bankruptcy  (Scotland). 
Repeals  section  51  (in  part)  of  8  &  9  Vict. 

c.  19.,  Lands  Clauses  (Scotland). 
Extends  Act  of  Scottish  Parliament,  1695, 

as  to  Sheriffs'  Jurisdiction. 

51.  East  India  Loan.     [U.K.] 

Applies  section  4  of  5  &  6  Will.  4.  c.  64., 
as  to  Composition  for  Stamp  Duties. 

Applies  section  32  of  22  &  23  Vict.  c.  35., 
26  &  27  Vict.  c.  73.,  and  33  &  34  Vict, 
c.  93.,  as  to  Capital  Stock. 

52.  Metropolitan  Board  of  Works  (Money)*   [E/l 

Amends  and  applies  Acts,  1869  to  lo7o ; 
viz.,  32  &  33  Vict.  c.  102.,  33  &  34  Vict, 
c.  24.,  34  &  36  Vict.  c.  47.,  38  &  39  Vict, 
c.  65.,  and  39  &  40  Vict.  c.  66. 


Applies  18  &  19  Vict.  1 

c.  120. 
Applies  26  &  26  Vict. 

c.  102. 


Metropolitan 

Management 

Acts,  1855  and 

1862. 
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52.  Metropolitan  Board  of  Works  {Money) — cont. 

Applies  28  &  29  Vict.  c.  90.,  Fire  Brigade 

Act,  1866. 
Applies  24  &  25  Vict.  c.  98.,  as  to  Forgery. 

53.  Prisons  (Scotland),     [S.] 

Appoints   "The    Prisons   Commissioners 

for  Scotland." 
Repeals  23  &  24  Vict. 

c.  105.  (except  ss.  72- 

75). 
Repeals  28  &  29  Vict.  )> 


Prisons  (Scot- 
land) Adminis- 
tration Acts, 


1860,  1865,  and 
1869. 


c.  84., 
Repeals  32  &  33  Vict. 

c.  35.,  _ 

Repeals  section  2of  26  &  27  Vict.  c.  109., 

Removal  of  Prisoners  (Scotland). 
Repeals  sections  36  and  37  of  27  &  28  Vict. 

c.  53.,  Summary  Procedure  Act,  1854. 
Repeals  section  60  of  20  &  21  Vict.  c.  71., 

Lunatics  (Scotland). 
Amends  5  &  6  Will.  4.  c.  38.,  Inspectors 

of  Prisons. 
Applies  22  Vict.  c.  26.,  Superannuation 

Act,  1859. 
Applies  34  &  35  Vict.  c.  36.,  Pensions 

Commutation  Act,  1871. 
Applies  31  &  32  Vict.  c.  37.,  Documen- 
tary Evidence  Act,  1868. 
Applies  8  &  9  Vict.  c.  19.,  Lands  Clauses 

(Scotland)  Act,  1845. 
Applies  32  &  33  Vict.  c.  33.,  Judicial 

Statistics  (Scotland)  Act,  1869. 

/Reforma- 
tory and 
'^\f  &  av  Vict.  c.  1 1».,     Industrial 

^  Schools. 
31   &  32    Vict.    c.    60.,  Prisons 
(Scotland)    Administration  (Lanark- 
shire). 

54.  Public  Ldbraries  Acts  Amendment,  [U.K.] 

Amends  29  &  30  Vict.  c.  114.  (England). 
18  &  19  Vict.  c.  40.  (Ireland). 
30  &  31  Vict.  c.  37.  (Scotland). 

55.  Pii*/«?  Record  Office.     [E.] 

Amends  1  &  2  Vict.  c.  94.,  as  to  valueless 

Documents. 
Amends  23   &  24  Vict.   c.   149.,  as  to 

Chancery  Masters  Documents. 

56.  County  Officers  and  Courts  (Ireland).     [I.] 

Repeals  1  Geo.  4.  c.  27.,  Clerks  of  the 

Peace  (Ireland). 
Repeals  section  11  of  6  &  7  Will.  4.  c.  34., 

Petty  Sessions  (Ireland). 
Repeals  section  12  of  14  &  15  Vict.  c.  57., 

Civil  BiU  Courts  (Ireland). 
Amends  14  &  16  Vict.  c.  57.  and  37  &  38 

Vict.  c.  66.,  Civil  Bills  Courts  (Ireland). 


tf 


5> 


if 


Ch. 

56.  County  Officers  and  Courts  (Irelandy-cout 
Amends  33  &  34  Vict.  c.  109.,  Common 

Law  Procedure  (Ireland). 
Applied  22  Vict.  c.  26.,  Supennnuation 

Act,  1869. 
Applies  12  &  13  Vict.  c.  9?.,  as  to  Cnerk 

of  Peace  for  Dublin. 
Apolies  33  &   34  Vict.  c.  93.,  Married 

Women's  Property  Act,  18/0. 
Applies  20  &  21  Vict.  c.  79.,  Probates,  &c. 

(Ireland)  Act,  1867. 
Applies  39  &  40  Vict.  c.  71.,  Chairmen  of 

Quarter  Sessions  (Ireland)  Act,  18/6. 
Applies  30  &  31  Vict.  c.  114.  and  39  &  40 

Vict.  c.  28.,  Court  of  Admiralty  (Ire- 
land). 
Applies  23  &  24  Vict.  c.  154.  and  33  &  34 

Vict.    c.    46.,    Landlord  and  Tenant 

(Ireland). 
Applies  4  &  5  Will.  4.  c.  92.,  Acknow- 

ledgment  of  Deeds  by  Married  Women. 
Applies  6  &    7  Wm.  4.  c.  116.  s.  70.. 

Grand  Jury  Presentments  (Ireland). 
Applies  Trustees  Relief  Acts. 

57.  Supreme  Court  qf  Judicature  (Irelmd).  [I.] 

Unites  existing  Courts  into  one  Supreme 
Court  of  Judicature ;  and  Acts  relating 
to  former  Courts  to  apply  to  CouiU 
under  this  Act. 

Applies  11  &  12  Vict.  c.  7i^.,  Criminal 
Law  Administration  ((^rown  (^ 
Resfirvfiu  ^i 

Applies  13  &  14  Vict.  c.  69.,  Registration 
of  Voters  (Ireland). 

Applies  21  &  22  Vict.  c.  72.,  Sale  and 
Transfer  of  Land  (Ireland). 

Applies  19  &  20  Vict.  c.  92.,  Chanceiy 
Appeal  Court  (Ireland). 

Applies  30  &  31  Vict.  c.  129.,  CSiancerT 
and  Common  Law  Officers  (Ireland). 

AppUes  30  &  31  Vict.  c.  44.,  Chanceiy 
(Ireland)  Act,  1867. 

Applies  28  &  29  Vict.  c.  88.,  Record  of 
Title  Act,  1865. 

Applies  21  &  22  Vict.  c.  27.  and  25  &  26 
Vict.  c.  46.,  Chancery  Amendment 
Act,  1858,  and  Chancery  Regulation 
(Ireland)  Act,  1862. 

Applies  31  &  32  Vict.  c.  49.,  Parliamen- 
tary Elections  Act,  1868. 

Apphes  33  &  34  Vict.  c.  46.,  Landlord  and 
Tenant  (Ireland)  Act,  1870. 

Applies  19  &  20  Vict.  c.  102.  and  33  &  34 
Vict.  c.  109.,  Conmion  Law  Proce- 
dure (Ireland).  ^ 

Applies  36  &  37  Vict.  c.  66.  and  38  &  39 
Vict.  c.  77.,  Supreme  Court  of  Judica- 
ture Acts,  1873  and  1875. 
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57.  Supreme  Court  of  Judicature  {Ireland) — cont. 

Applies  39  &  40  Vict.  c.  6?.,  Winter 
Assizes  Act,  18/6;  and  (except  s.  5) 
extends  it  to  Ireland. 

Applies  22  Vict.  c.  26.,  Superannuation 
Act,  1859. 

Amends  20  &  21  Vict.  c.  60.,  Irish  Bank- 
rupt and  Insolvent  Act,  1857,  as  to 
unclaimed  Dividends. 

58.  Police  (Expenses)  Act  Continuance,    [E.  &  S.] 

Continues  (for  one  year)  38  &  39  Vict, 
c.  48. 

59.  Colonial  Stock.     [U.K.] 

Applies  5  &  6*  Will.  4.  c.  62.,  Statutory 

Declaration  Act,  1835. 
Applies  24  &  25  Vict.  c.  98.  and  33  &  34 

Vict.  c.  58.,  as  to  Forgery. 

60.  Canal  Boats.    [£.] 

Applies  38  &  39  Vict.  c.  55.,  Public  Health 
Act,  18/5. 

Applies  18  &  19  Vict.  c.  120.,  Metropolis 
Management  Act,  1855. 

Applies  33  &  34  Vict.  c.  75.,  36  &  37  Vict, 
c.  86.,  and  39  &  40  Vict.  c.  79.,  Educa- 
tion Acts,  1870, 1873, 1876. 

Applies  25  &  26  Vict.  c.  89.,  Companies 
Act,  1862. 

Applies  17  &  18  Vict.  c.  104.,  Merchant 
Shipping  Act,  1854. 

Applies  11  &  12  Vict.  c.  43.,  Summary 
Jurisdiction  Act,  1848. 

61.  Consolidated  Fund  (Apprcpriation).     [U.K.] 

Repeals  section  7  of  33  &  34  "|  Appropria- 
Vict.  c.  96.  .        *   . 

Repeals  section  6  of  35  &  36 
Vict.  c.  87. 


tion  Acts, 

1870 
and  1872. 


62.  Legal  Practitioners.    [E.] 

Applies  section  12  of  37  &  38  Vict.  c.  68. 
(Attorneys  and  Solicitors  Act,  1874),  in 
oises  where  other  than  qualified  Prac- 
titioners act  in  cases  of  Probate,  &c. 

63.  Building    Societies    Act  (1874)  Amendment. 
[U.K.] 

Amends  37  &  38  Vict.  c.  42. 

64.  Annual  Turnpike  Acts  Continuance.   [U.K.] 

Repeals  and  continues  Local  Acts  as  set 

forth  in  Schedule. 
Amends  section  19of  34  &  35  Vict.  c.  115., 

Turnpike  Acts  Continuance  Act,  1871. 


Ch. 

65.  Fisheries  {Dynamite).     [U.K.] 

Applies  Summarv  Jurisdiction  and  Pro- 
cedure Acts,  and  Petty  Sessions  (Ireland) 
Act,  1851,  &c. 

66.  Local  Taxation  Returns.     [E.] 

Amends  23  &  24  Vict.  c.  51. 

67.  Expiring  Laws  Continuance.     [U.K.] 

Continues  (as  in  Schedule)  the  following 
Acts,  and  Acts  amending  the  same; 

viz. : — 

6  A  0  Will.  4.  c.  27.,  Linen,  Ac.  ManuCsctures 
(Ireland). 

8  A  4  Vict  c.  89.,  Poor  Bates  (Stock  in  Trade 
Exemption). 

4  A  5  Tict.  c  80..  Copyhold,  Ac,  CommisRions. 

4  A  5  Vict  c.  59.,  Application  of  Highway 
Satei. 

10  A 11  Vict  c.  82.,  Landed  Property  Improve- 
ment (Ireland). 

10  A  11  Vict.  c.  9&,  Ecclesiastical  Jurisdic- 
tion. 

11  A 12  Vict.  c.  82.,  County  Cess  (Ireland). 

11   A  12   Vict.   c.  107.,   Sheep    and  CJattle 


14  A 16  Vict.  0. 104.,  Episcopal,  Ac.  Estates. 

17  A 18  Vict  c.  102.,  Corrupt  Practices  Preven- 
tion. 

28  A  24  Vict  C.19.,  Dwellings  for  Labouring 
Classes  (Ireland). 

24  A  25  Vict  c.  100.,  Salmon  Fishery  (Eng- 
land). 

25  A  26  Vict.  c.  97.*  Salmon  Fisheries  (Soot- 
land). 

26  A  27  Vict.  c.  105.,  Promissorr  Notes. 

27  A  28  Vict.  c.  9.,  Malt  for  Animals. 

27  A  28  Vict  c.  20.,  Promissory  Notes,  Ac, 
(Ireland). 

28  A  29  Vict.  c.  46.,  MUitia  Ballots  Suspension. 
28  A  29  Vict,  c  66.,  Malt  Duty. 

28  A  S9  Vict.  c.  63.,  Locomotives  on  Bosds. 

29  A  80  Vict.  c.  52.,  Prosecution  Expenses. 

81  A  82  Vict  c.  125.,  Election  Petitions,  Ac. 

82  A  88  Vict.  c.  21.,  Election  Ck>mmissioners 
Expenses. 

84  A  86  Vict.  c.  87.,  Sunday  Observance  Prose- 
cutions. 
84  A  35  Vict.  c.  105.,  Petroleum. 

68.  Destructive  Insects.    [U.K.] 

Empowers  Privy  Comicil  to  make  Orders 

for  preventing  the  introduction  of  the 

Colorado  Beetle. 
Applies  32  &  33  Vict.  c.  96.,  Conta^irious 

Diseases  (Animals). 
Applies  14  &  15  Vict.  c.  90.,  Fmes  (Ireland) 

Act,  1851. 

69.  Municipal  Corporations  {New  Charters).  [E.] 

Defines  "Mmiicipid  Corporations  Acts,' 

with  their  respective  short  titles,  as  set 

forth  in  Schedule. 
Repeals  section   141  of  5  &   6  Will.  4. 

c.  76. 
Repeds  section  49  of  7  Will.  4.  &  1  Vict. 

c.  78. 
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(B.) 
Acts  of  former  Sessions  (in  Chronological  Order)  Repealed  and  Amended  by  Acts  of  40  &  41  Vict: 


Act  repealed  or  amended. 


Pari.  Scotland,  1687,  c.  43. 

1621,  c.  31. 

1707,  c.  91. 

1696    - 
13  Geo.  3.  c.  64. 
39  Geo.  3.  c.  34. 
49  Geo.  3.  c.  42. 
1  Geo.  4.  c.  27. 
1  &2  Geo.  4.  c.  33.  s.  4. 


Subject-matter. 


How 
affected. 


Chapter  of 
40&4iyict. 


99 


f> 


:} 


-      I 


4  Geo.  4.  c.  83. 
6  Geo.  4.  c.  23.  s.  9. 
c.  64. 


♦> 


„  C(  %f^t 

7  Geo.  4.  c.  74. 


7  &  8  Geo.  4.  c.  63.     - 

9  Geo.  4.  c.  69. 

1  &  2  Will.  4.  c.  32.   - 

2  &  3  Will.  4.  c.  68.  - 
6  &  6  Will.  4.  c.  38.     - 

„  c.  76.  s.  141. 

6  &  7  Will.  4.  c.  34.  8.  11.       - 
c.  116.88.  61, 62, 

93  124. 

7  Will.  4.  &  1  Vict.' c.  19. 

„  c.  78.  8.  49 

1  &  2  Vict.  c.  94. 
„         c.  116. 
6  &  6  Vict.  c.  35.  8.  32.  [re- 
pealed 6y  39  &  40  Vict.  c.  16.] 
„  c.  39.        - 

6  &  7  Vict.  c.  73. 


» 


7  &  8  Vict.  c.  29. 

8  &  9  Vict.  c.  19.  8. 61.  in  part 
c.  107. 


*) 


10  &  11  Vict.  c.  32. 


„  c.  63.  in  part 

11  8i  12  Vict.  c.  30.     - 


Game  Laws  (Scotland)  - 

Sheriffs  (Scotland) 

Game  Laws  (Scotland) 

Public  Records  (Scotland) 
Clerks  of  the  Peace  (Ireland)    - 
Loans— Lunatic  Asylums  (Ireland) 

Factors  and  Agents 

Sheriffs  (Scotland) 

Loans — Lunatic  Asylums  (Ireland) 

Factors  and  Agents 
Prisons  (Ireland) 


Excise  :    Appeals   from    decisions    of 
Justices  in  Ireland. 

Grame  Laws  (Scotland) 

Prisons  .... 

Munidpal  Corporations 

Petty  Sessions  (Ireland) 

Loans — Post  Roads,  Lunatic  Asylums, 

Prisons  (Ireland). 
Quarter  Sessions  in  Boroughs  - 
Municipal  Corporations 
Public  Records  ... 

Loans— Lunatic  Asylums  (Ireland) 
Income  Tax      .... 

Factors  and  Agents      ... 
Solicitors'  Examinations 


Game  Laws  (Scotland) 

Lands  Clauses — SherifiiB'  Fees  (Scotland) 

Loans — Lunatic  Asylums  (Ireland) 

Loans — Landed  Property  Improvement 

(Ireland). 
Marines  Enlistment     «... 
Game  Laws  (Scotland) 


Amended 

Amended 
Amended 


Amended 

40 

Repealed 

56 

Repealed 

27 

in  part. 

Amended 

39 

Repealed 

50 

Repealed 

27 

in  part. 

Amended 

39 

Repealed 

27  and  49 

in  part  & 

amended. 

Amended 

13 

Amended 

Amended 
Repealed 
Repealed 
Repealed 
in  part. 
Amended 
Repealed 
Amended 
Amended 
Revived 

Amended 
Amended, 
&  in  part 
repealed. 
Amended 
Repealed 
Repealed 
in  part. 
Amended 

Repealed 
Amended 


28 

50 

28 


28 

21  and  53 
69 
56 
27 

17 
69 
55 

27 
13 

39 
25 


28 
50 
27 

27 

8 
28 
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Table  B. — Acts  of  former  Sessions  repealed  and  amended — continued. 


Act  repealed  or  amended. 


Subject-matter. 


11  &  12  Vict.  c.  43. 
14  &  15  Vict.  0.  55. 


9> 


c.  57. 


c.  85.  s.  4. 
16  &  17  Vict.  c.  136.  ss.  11,12. 


»> 


17  &  18  Vict.  c.  76.     - 

-    1 

1 

„           c.  81. 

1 

c.  104.    - 

c.  113.    - 

- 

18&19  Vict.c.38.  s.  11. 

- 

c.  40.      - 

- 

„           c.  109.  SB.  1- 

■6.  . 

c.  119.   - 

. 

19  &  20  Vict.  c.  31.      - 

- 

„           c.  62.  ss.  29, 

30- 

c.  88.     - 

. 

c.  120.    - 

- 

20  &  21  Vict.  c.  25.     - 

- 

c.  26.      - 

- 

„           c.  60.      - 

- 

„           c.  71.  s.  50. 

- 

21  &  22  Vict.  c.  77.     - 

1 

23  &  24  Vict.  c.  14.  s.  6. 

re-  • 

pealed  by  39  &  40  Vict.  c. 

16.] 

y,          c.  33.  s.  7. 

„           c.  51. 

- 

c.  80.      - 

- 

„           c.  90.      - 

- 

c.  91.      - 

- 

„            c.  105.  {exce 

/;/  8.     1 

72-75.) 

c.  127.    - 

- 

c.  149.    - 

■ 

24  &  25  Vict.  c.  91.      - 

—    1 

c.  127.    - 

- 

25  &  26  Vict.  c.  89.     - 

.    , 

„           c.  101.    - 

-    1 

„           c.  114.    - 

1 

26  &  27  Vict.  c.  109.  s.  2. 

- 

27  &  28  Vict.  c.  35.     - 

- 

„           c.  45. 

- 

„           c.  53.  ss.  36 

,37. 

28  &  29  Vict.  c.  84.      - 

- 

Summary  Jurisdiction  - 
Criminal     Justice     Administration- 
Justices*  Clerks. 

avil  Bill  Courts  (Ireland) 


Constabulary  Force  (Ireland)  - 
Loans — Harbours,  &c.  (Ireland) 

Convict  Prisons  (Ireland) 

Oxford  Universi^       -  -  - 

Mercantile  Marine — Superannuation  - 

Real  Estate  Charges    .  -  - 

Excise-  -  -  -  -   ' 

Public  Libraries  (Ireland) 

Loans — Lunatic  Asylums  (Ireland) 

Passengers  Act,  1855 — Superannuation 
Oxford  University       -  -  - 

Loans — Navigations  ( Ireland )- 

Cambridge  University  -  -  - 

Leases  and  Sales  of  Settled  Estates     - 
Oxford  University       -  -  - 

Registration  of  Leases  (Scotland) 
Bankruptcy  and  Insolvency  (Ireland)  - 
Lunatics  (Scotland)     ... 
Leases  and  Sales  of  Settled  Estates     - 
Income  Tax     -  -  .  - 

Bankruptcy— Sheriffs'  Fees  (Scotland) 

Local  Taxation  Returns 

Stamps — Inventories  (Scotland) 

Game  Laws  (Scotland) 

Oxford  University       -  .  - 

Prisons  (Scotland)       ... 

Solicitors'  Examination 


Public     Records — Chancery    Masters' 

Documents. 
Inland  Revenue — Game  (Scotland)     - 
Treasury  Chest .  Fund  ... 
Companies  Act,  1862  ... 
General  Police  and  Improvement  (Scot- 
land). 
Game  Laws  (Scotland) 
Removal  of  Prisoners  (Scotland) 
Beerhouses  (Ireland)    ... 
Leases  and  Sales  of  Settled  Estates     - 
Summanr  Procedure  Act,  1864 
Prisons  (Scotland)       -  -  - 


How 

Chapter  of 

affected. 

40  &  41  Vict. 

Amended 

43 

Amended, 

43 

&  in  part 
repealed. 

Amended, 

56 

&  in  part 
repealed. 

Amended 

49 

Repealed 

27 

in  part. 

Amended 

49 

Amended   ; 

48 

Amended 

44 

Amended 

34 

Amended 

13 

Amended 

15  and  54 

Repealed 

27 

in  part. 

Amended 

44 

Amended 

48 

Repealed 

27 

in  part. 

Amended 

48 

Repealed 

18 

Amended 

48 

Amended 

36 

Amended 

'         67 

Repealed 

53 

Repealed 

18 

Revived 

13 

Repealed 

50 

Amended 

66 

Amended 

13 

Amended 

28 

Amended 

48 

Repealed 

53 

Amended, 

25 

&  in  part 

repealed. 

Amended 

55 

Amended 

28 

Repealed 

45 

Amended 

26 

Amended 

22 

1 

Amended 

28 

Repealed 

53 

Amended 

4 

Repealed 

18 

Repealed 

53 

Repealed 

53 

m 
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Table  B. — Acts  of  former  Sessions  repealed  and  Biaended^continued, 


Act  repealed  or  an 

lended. 

Subject-matter. 

How 
affected. 

Chapter  of 
40&4lVict. 

28  &  29  Vict.  c.  126. 

Prisons             -            -            .            - 

Amended, 

21 

&  in  part 
repealed. 

29  &  30  Vict.  c.  25. 

. 

Exchequer  Bills  &c*    ... 

J   Amended 

2  and  5 

„           c.  40. 

-            • 

Loans — Landed  Property  Improvement 
(Ireland). 

;   Amended 

27 

„           c.  114. 
30  &  31  Vict.  c.  37. 

- 

Public  Libraries           -            -          - 1 
Public  Libraries  (Scotland)      -          -  j 

Amended 

54 

„           c.  69. 

- 

;    Real  Estate  Charges    ... 

1    Amended 

34 

c.  131. 

- 

Companies  Act,  1867  .            -            - 

Amended 

26 

31  &  32  Vict.  c.  59.  s. 

15. 

!    Reformatorjr  Schools  (Ireland) 

Amended 

49 

32  &  33  Vict.  c.  20. 

• 

Oxford  University       ... 
Prisons  (Scotland)       ... 

Amended 

48 

„           c.  35. 

- 

'    Repealed 

53 

c.  102. 
33  &  34  Vict.  c.  24. 

► 

Metropolitan  Board  of  Works  (Money) 

Amended 

52 

„           c.  28.  8 

.  20. 

Solicitors'  Examination 

Repealed 

25 

„           c.  67' 

■■                                     w 

Army  Enlistment         ... 

Amended 

7 

WW 

„           c.  83. 

. 

Royal  Irish  Constabulary 

Amended 

20 

„           c.  96.  s 

.  7. 

Appropriation  Act,  1870 

Repealed 

61 

„           c.  97.  in  part 

Stamps— Appointments  to  Benefices  - 

Repealed 

13 

c.  109. 

. 

Common  Law  Procedure  (Ireland) 

Amended 

56 

34  &  35  Vict.  c.  47. 

. 

'    Metropolitan  Board  of  Works  (Money) 

Amended 

52 

c.  110. 

. 

Mercantile  Marine — Superannuation  - 

Amended 

44 

c.  112. 

M                             • 

Prevention  of  Crimes  Act,  1851 

Amended 

49 

c.  115. 

8.  19.       - 

Turnpike  Acts  Continuance  Act,  1871 
Boara  of  Education  (Scotland) 

Amended 

64 

35  &  36  Vict.  c.  62. 

. 

Amended 

38 

c.  73. 

_ 

Mercantile  Marine — Sunerannuation  - 
Appropriation  Act,  1872 

Amended 

44 

c.  87.  s 

.6. 

Repealed 

61 

36  &  37  Vict.  c.  56. 

- 

Treasury  Chest  Fund  -            .            - 

Repealed 

45 

„           c.  66. 

m                                 m 

Supreme  Court  of  Judicature  - 

Amended 

9  and  25 

c.  85. 

. 

Mercantile  Marine — Superannuation  - 

Amended 

44 

37  &  38  Vict.  c.  33. 

- 

Leases  and  Sales  of  Settled  Estates     - 

Repealed 

18 

c.  42. 

_ 

Building  Societies       ... 

Amended 

63 

„           c.  66. 

•                                  . 

Civil  Bill  Courts  (Ireland)       - 

Amended 

56 

38  &  39  Vict.  c.  44. 

. 

Royal  Irish  Constabulary 
Metropolitan  Board  of  Works  (Money) 

Amended 

20 

„           c.  65. 

. 

Amended 

52 

c.  77. 

Supreme  Court  of  Judicature  - 

Amended 

9andf: 

c.  82. 

_ 

Loans — National  School  Teachers  (Ire- 

Amended 

27 

7* 

Und). 

c.  89. 

.                                  _ 

Public  Works  Loans    .            .            - 

Amended 

19 

c.  91. 

1 

Registration  of  Trade  Marks   - 

Amended 

37 

39  &  40  Vict.  c.  26. 

. 

Publicans'  Certificates  (Scotland) 

Amended 

3 

c.  30. 

.                                  • 

Leases  and  Sales  of  Settled  Estates     - 

Repealed 

18 

c.  33. 

m                               « 

Registration  of  Trade  Marks   - 

Amended 

37 

„           c.  55. 

1 

Metropolitan  Board  of  Works  (Money) 

Amended 

52 

WW 

^ 

Amended 

46 

c,  57. 

.                                . 

Winter  Assizes 

Extended 

67 

»                       ■ 

to  Ireland. 

c.  80. 

.                                a 

Mercantile  Marine — Superannuation  - 

Amended 

44 

c.  ell. 

- 

'Norfolk  Crab  and  Lobster  Fisheries     - 

Repealed 

42 
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